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4  WaU.  1,  18  L.  Ed.  461,  8TEABNS  ▼.  UNITED  8TATE& 
Not  cited. 

i 

4  Waa  2,  18  L.  Ed.  387,  BBOBST  ▼.  BB0B8T. 

Supreme  Court  upon  a  .certificate  of  divlaion  will  not  consider  cmesUonB 
of  fact,  "but  only  of  law  upon  distinct  points. 

Approved  in  Weeth  v.  New  England  Mtg.  Security  Co.,  106  U.  S.  606, 
27  L.  Ed.  100, 1  Sup.  Ct.  92,  and  Waterville  v.  Van  Slyke,  116  U.  S.  701, 
29  L.  Ed.  773,  6  Sup.  Ct.  623,  dismissing  appeal  where  certificate  pre- 
sents whole  case  for  adjudication;  Jewell  v.  Knight,  123  U.  S.  432,  31 
L.  Ed.  192,  8  Sup.  Ct.  194,  dismissing  appeal  where  question  presented 
was  whether  sale  was  fraudulent. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

Judgments  of  Circuit  Courts  of  United  States  reviewable  on  writ  of 
error.    Note,  91  Ain.  Dec.  198. 

4  WalL  2-142,  18  L.  Ed.  281,  EX  PABTE  MTLLiaAN. 

Oircnit  Court,  under  fourteenth  section  of  Judiciary  Act  of  1789,  has 
Jurisdiction  to  entertain  application  for  writ  of  habeas  corpus  by  one  held 
under  order  of  court-martial,  and  to  determine  whether  such  person  is  en- 
titled to  be  discharged. 

Approved  in  Ex  parte  Lange,  18  Wall.  166,  21  L.  Ed.  875,  discharging 
upon  habeas  corpus  prisoner  held  under  sentence  of  Circuit  Court;  Ex 
parte  Rodriguez,  39  Tex.  763,  pronouncing  in  habeas  corpus  proceedings 
statute  under  which  prisoner  stands  charged  unconstitutional. 

Power  to  issue  writ  of  habeas  corpus.    Note,  12  E.  B.  0.  601. 

VI-l  (1) 


• 


.  •••.  •:•  •*•.  •  •.•• 
•  •  •  •.  .:••:••.  • 

••  •     •     ♦••••,• 

•      •••,»•       •  •• 


• 


1  Wall.  2-142  NOTES  ON  U.  S.  REPORTS.  2 

On  application  for  lia1>eas  corpus,  usual  proceeding  is  to  issue  writ  and 
dispose  of  tbe  case  on  its  return.  But  where,  from  the  facts  shown,  the 
court  is  satisfied  that  the  prisoner  would  he  remanded,  writ  ought  not  to  be 
awarded. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  332,  59  L.  Ed.  982,  35  Sup. 
Ct.  582,  petition  to  Federal  court  for  release  on  habeas  corpus  on  ground 
that  mob  domination '  in  trial  court  amounted  to  deprivation  of  due 
process  of  law  was  denied,  where  State  Supreme  Court  refused  new  trial 
because  charges  of  mob  domination  were  untrue;  Horn  v.  Mitchell,  232 
Fed.  820,  denying  habeas  corpus  to  foreign  army  officer  accused  of  trans- 
porting explosives  in  interstate  commerce,  where  defense  was  that  act 
was  incidental  to  war  in  foreign  country  and  under  authority  of  his 
government;  Ex  parte  Hyde,  194  Fed.  209,  denying  habeas  corpus  to 
persons  charged  with  conspLnhg  to  defraud  United  States  of  lai^e  tracts 
of  land  within  forest  reserves;  Erickson  v.  Hodges,  179  Fed.  179,  102 
C.  C.  A.  443,  denying  writ  of  habeas  corpus  after  conviction  under  State 
statute,  not  in  conflict  with  Federal  law,  by  State  court  having  juris- 
diction; Ex  parte  Collins,  154  Fed.  983,  refusing  to  release  accused  on 
habeas  corpus  pending  review  by  Federal  Supreme  Court  of  refusal  by 
State  Supreme  Court  to  issue  writ  of  habeas  corpus;  In  re  Lewis,  114 
Fed.  965,  966,  holding  where  cause  of  imprisonment  fully  appears  in 
application  for  habeas  corpus  and  exhibits  thereto,  order  to  show  cause 
is  issued ;  In  re  Burkell,  2  Alaska,  110,  habeas  corpus  does  not  lie  where 
prisoner  confined  under  sentence  at  hard  labor  when  statute  does  not 
authorize  hard  labor ;  Ex  parte  Martinez,  66  Tex.  Cr.  8,  145  S.  W.  963, 
writ  of  habeas  corpus  cannot  serve  office  of  appeal  nor  deal  with  irregu- 
larities rendering  proceedings  voidable,  but  lies  to  secure  release  where 
proceedings  are  void;  Ex  parte  Royall,  117  U.  S.  250,  29  L.  Ed.  871,  6 
Sup.  Ct.  739,  holding  discretion  with  Circuit  Court  to  discharge  prisoner 
held  under  State  process ;  Ex  parte  TeiTy,  128  U.  S.  301,  32  L.  Ed.  408, 
9  Sup.  Ct.  78,  and  in  13  Sawy.  460,  refusing  writ  to  one  imprisoned  for 
contempt ;  lasigi  v.  Van  De  Carr,  166  U.  S.  394,  41  L.  Ed.  1049,  17  Sup. 
Ct.  596,  holding  order  of  District  Court  remanding  petitioner  to  cus- 
tody, not  erroneous;  In  re  Hacker,  73  Fed.  467,  denying  habeas  corpus 
where  possible  for  proper  indictment  to  be  found ;  In  re  Bradley,  96  Fed. 
970,  refusing  to  discharge  prisoner  on  ground  offense  committed  upon 
territory  within  United  States  jurisdiction ;  State  v.  Goss,  73  Minn.  127, 
75  N.  W.  1132,  denying  petition  for  habeas  corpus  on  facts  presented; 
Ex  parte  Deny,  10  Nev.  214,  denying  writ  where  petition  merely  states 
conclusions  of  law. 

When  court  may  refuse  writ  of  habeas  corpus.    Note|  67  Am.  Dec. 
S97. 
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Error  will  Ue  from  a  decision  of  Circuit  Court  on  liabeas  corpus  pro- 
ceedings, refusing  to  discharge  a  prisoner,  and  where  Judges  are  divided  in 
opinion  the  point  may  be  certified  to  the  Supreme  Court. 

Approved  in  Sprung  v.  Morton,  182  Fed.  334,  whether  person  held  by 
immigration  authorities  for  deportation  is  within  class  amenable  to  par- 
ticular jurisdiction  may  be  reviewed *by  courts  on  habeas  corpus;  United 
States  V.  Rider,  163  U.  S.  136,  41  L.  Ed.  108,  16  Sup.  Ct.  984,  dismissing 
certificate  of  division  of  opinion  in  criminal  case;  State  v.  Crocker,  5 
Wyo.  398,  '40  Pac.  684,  holding  District  Court  authorized  to  reserve  im- 
I)ortant  questions  for  Supreme  Court. 

Petition  for  habeas  corpus  duly  presented  is  "canse^  from  time  the 
application  is  made. 

Approved  in  Tillamook  County  v.  Wilson  River  Road  Co.,  49  Or.  312, 
89  Pac.  959,  district  attorney  may  begin  suit  in  equity  to  cancel  lease  for 
failure  to  comply  with  terms;  King  v.  McLean  Asylum,  64  Fed.  339,  12 
C.  C.  A.  145,  26  L.  E.  A.  788,  holding  petition  for  habeas  corpus  a  suit 
between  party  applying  and  one  restraining;  State  v.  Newell,  13  Mont. 
304,  305,  34  Pac.  29,  allowing  costs  in  habeas  corpus  proceedings ;  Pass- 
more  Williamson's  Case,  26  Pa.  St.  19,  67  Am.  Dec.  382;  holding 
proceeding  to  punish  for  contempt  committed  in  pending  case  a  separate 
proceeding;  Foulke  v.  People,  4  Colo.  App.  526,  36  Pac.  642,  jurisdiction 
on  habeas  corpus  does  not  extend  to  adjudication  of  money  demands; 
McDaniel  v.  Pallard,  4  W.  Va.  200,  dismissing  upon  the  merits  an  appeal 
from  order  refusing  injunction. 

Distinguished  in  Upshur  County  v.  Rich,  136  U.  S.  474,  34  L.  Ed.  199, 
10  Sup.  Ct.  653,  holding  appeal  to  County  Court  as  commissioners,  not 
a  suit  removable  to  Circuit  Court;  In  re  Chicago,  64  Fed.  898,  holding 
assessment  proceedings  for  municipal  improvement,  not  a  removable 
suit;  Nylan  v.  Renhard,  10  Colo.  App.  49,  49  Pac.  267,  holding  proceed- 
ing in  garnishment  to  aid  attachment  not  a  separate  action. 

Under  act  of  1863,  Circuit  Court  had  Jurisdiction  to  release  on  habeas 
corpus  person,  not  prisoner  of  war,  arrested  after  its  passage,  and  who  was 
resident  of  State  where  Federal  laws  were  unimpaired,  where  such  person 
was  not  indicted  by  grand  Jury  convened  at  first  subsequent  term  of  Cir- 
cuit or  District  Court. 

Approved  in  dissenting  opinion  in  State  v.  Brown,  71  W.  Va.  528,  529, 
Ann  Oafl.  19140,  1,  45  L.  B.  A.  (N.  S.)  996,  77  S.  E.  247,  majority  hold- 
ing that  constitutional  guaranties  may  be  suspended  in  part  of  State 
where  insurrection  exists;  dissenting  opinion  in  Ex  parte  Jones,  71 
W.  Va.  624,  Ann.  Oaa.  19140,  31,  45  L.  E.  A.  (N.  S.)  1030,  77  S.  E.  1053, 
majority  holding  that  writ  of  habeas  corpus  may  be  suspended  in  actual 
theater  of  war. 
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Distinguished  in  In  re  Neely,  103  Fed.  629,  holding  act  of  June  6, 
1900,  amending  extradition  laws,  by  authorizing  extradition  q£  persons 
charged  with  violation  of  laws  of  any  foreign  country  occupied  by 
United  States,  is  valid  as  to  Cuba ;  State  v.  Brown,  71  W.  Va.  556,  Ann^ 
Gas.  19140,  1,  45  L.  B.  A.  (N.  S.)  996,  77  S.  E.  259,  writ  of  habeas  cor- 
pus may  be  suspended  in  part  of  State  where  insurrection  actually 
exists ;  Ex  parte  Jones,  71  W.  Va.  592,  Ann.  Oas.  1914G,  81,  45  L.  B.  A. 
(N.  S.)  1030,  77  S.  E.  1040,  writ  of  habeas  corpus  may  be  suspended  in 
actual  theater  of  war. 

If  laws  are  ineffectual  in  falling  to  provide  punishment,  there  is  immu- 
nity ftom  it,  no  matter  how  great  the  offender  or  the  offense. 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.,  198  Fed.  875, 
taking  of  deposition  in  equity  suit  is  not  trial,  but  preliminary  proceed- 
ing, and  public  has  no  right  to  be  present;  Schenck  v.  Peay,  21  Fed. 
Cas.  677,  holding  tax  sale  void  where  penalty  assessed  at  same  time  as 
apportionment. 

Where  Federal  antbozlty  is  unopposed  and  the  courts  open  for  admin- 
istration of  Justice,  constitational  guaranties  of  liberty  cannot  be  disturbed 
by  the  President,  Congress  or  the  Judiciary  in  any  exigency.  The  Oonsti^ 
tutlon  was  intended  for  state  of  war  as  well  as  peace,  and  is  a  law  for 
rulers  as  well  as  people.  Hence,  a  citizen,  not  connected  with  military  or 
naval  service  and  resident  in  a  State  where  courts  are  open,  cannot  be  con- 
victed otherwise  than  by  ordinary  courts  of  law. 

Approved  in  Ex  parte  Orozco,  201  Fed.  109,  117,  releasing,  on  habeas 
corpus  Mexican  revolutionist,  arrested  while  temporarily  in  United 
States,  by  direction  of  President  and  held  by  military  authorities  pend- 
ing investigation  of  alleged  violation  of  neutrality  laws;  Ex  parte 
Reaves,  121  Fed.  859,  holding  habeas  corpus  proper  remedy  to  determine 
custody  of  minor  enlisting  in  navy  without  parent's  consent;  Ex  parte 
McDonald,  49  Mont.  467,  471,  Ann.  Obb.  1916A,  1166,  L.  B.  A.  1915B, 
988,  143  Pac.  951,  953,  Governor  has  no  power  to  suspend  constitutional 
guaranties  where  portion  of  State  placed  under  military  law  as  result 
of  insurrection;  State  v.  Lewis,  142  N.  C.  639,  9  Ann.  Oaa.  604,  7  L.  B.  A. 
(N,  S.)  669,  55  S.  E.  607,  upholding  statute  authorizing  indictment  for 
lynching  by  grand  jury  of  adjoining  county;  dissenting  opinion  in 
Hawaii  v.  Mankichi,  190  U.  S.  245,  47  L.  Ed.  1088,  23  Sup.  Ct.  801, 
majority  holding  constitutional  provisions  as  to  trial  of  criminal  offend- 
ers by  jury  were  not  substituted  for  Hawaiian  laws  by  Newland's  reso- 
lution; dissenting  opinion  in  In  re  Moyer,  35  Colo.  198,  12  L.  B.  A. 
(N.  S.)  979,  85  Pac.  203,  majority  holding  that  person  arrested  by  mili- 
tary authorities  for  aiding  insurrection  not  entitled  to  release  on  habeas 
corpus^  where  intention  was  to  have  trial  in  civil  courts  after  insurrec- 
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tion  suppressed;  dissenting  opinion  in  State  v.  Howard^  129  N.  C.  664, 
681,  40  S.  E.  77,  82,  majority  holding,  in  indictment  for  conspiracy  to 
obtain  money  by  false  pretenses,  it  is  snfiQcient  to  allege  the  doing  of 
the  act  with  such  intent  without  setting  out  the  name  of  the  x)erson  in- 
tended to  be  defrauded;  dissenting  opinion  in  Ex  parte  Munc^,  72  Tex. 
Cr.  674,  163  S.  W.  51,  majority  holding  that  where  immunity  was  ten- 
dered by  district  judge,  witness  may  be  imprisoned  for  refusal  to  tes- 
tify ;  United  States  v.  Lee,  106  U.  S.  218,  220,  27  L.  Ed.  181,  182,  1  Sup. 
Ct.  259,  260,  holding  refusal*  of  commissioners  to  receive  taxes  from 
agent  avoided  sale;  Brazier  v.  State,  44  Ala.  392,  holding  lower  court 
erred  in  not  discharging  irregularly  drawn  jury ;  Hawkins  v.  Filkins,  24 
Ark.  311,  upholding  judgment  rendered  by  State  co^rt  after  act  of  seces- 
sion; Johnson  v.  Jones,  44  111.  157,  92  Am.  Dec.  172,  holding  President 
without  power  to  arrest  citizens  in  time  of  peace  without  process ;  Lan- 
genbeig  ▼.  Decker,  131  Ind.  482,  16  L.  E.  A.  118,  31  N.  E.  194,  uphold- 
ing tax  law  authorizing  tax  commissioners  to  punish  for  contempt; 
McLaughlin  ▼.  Green,  50  Miss.  466,  holding  in  action  for  destruction 
of  liquor  a  military  order,  no  justification;  Clark  ▼.  Mitchell,  64  Mo. 
585y  holding  payment  under  military  order  no  justification  to  action  for 
rent;  State  v.  Berkley,  92  Mo.  52,  4  S.  W.  27,  holding  State  admitting 
facts  cannot  deprive  accused  of  right  to  produce  witnesses;  State  ▼• 
Bank  of  Tennessee,  5  Baxt.  43,  holding  State  legislation  repudiating  lia- 
bility on  notes  and  deposits,  unconstitutional;  Martin  v.  Snowden,  18 
€h*att.  142,  holding  Congress  without  jurisdiction  to  impose  forfeiture 
of  land  for  nonpayment  of  taxes ;  Henderlite  v.  Thurman,  22  Ghratt.  470, 
12  Am.  Bep.  529,  holding  bond  given  for  price  of  slaves  after  emancipa- 
tion proclamation  valid;  dissenting  opinion  in  Legal  Tender  Cases,  12 
Wall.  633,  20  L.  Ed.  388,  majority  holding  Congress  has  power  to  make 
paper  currency  legal  tender  for  all  debts;  in  Railroad  Tax  Case,  8 
8awy.  311,  13  Fed.  781,  holding  assessment  void,  as  unjust  by  discrimi- 
nating against  railroad  corporations. 

Distinguished  in  State  v.  Brown,  71  W.  Va.  524,  Aim.  Oas.  19140,  1,' 
45  L.  E.  A.  (N.  S.)  996,  77  S.  E.  245,  Governor  has  power  to  place  part 
of  State  where  insurrection  exists  under  martial  law  and  suspend  writ 
of  habeas  corpus;  Ex  parte  Jones,  71  W.  Va.  686,  587,  589,  603,  Ann. 
Cas.  19140,  31,  45  L.  R.  A.  (N.  S.)  1080.  77  S.  E.  1029,  1037, 1038, 1039, 
1044,  Governor  may  use  military  power  to  suppress  insurrection  and 
substitute  military  law  for  civil  law;  Ex  parte  Reed,  100  U.  8.  23,  26 
Ijr  Ed.  539,  refusing  to  discharge  prisoner  under  sentence  of  court-mar- 
tial; Lamar  v.  Dana,  14  Fed.  Cas.  976,  holding  ministerial  J>fficer  not 
liable  for  removing  citizen  of  rebellious  State  to  Washington. 

Continuance  of  constitutional  guaranties  during  war  or  insurrec- 
tion.   Note,  45  L.  R.  A.  (N.  8.)  1001, 1003, 1028. 
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Every  ttlal  inTolves  the  exercise  of  Judicial  power. 
Approved  in  State  v.  Brantly,  20  Mont.  177,  50  Pac.  411,  holding  un- 
verified information  did  not  deprive  court  of  jurisdiction  to  try  case. 

Under  power  conferred  hj  Constitution,  Congress  has  enacted  laws 
peculiar  to  military  and  naval  forces.  Everyone  connected  with  such 
forces  is  amenable  to  the  Jurisdiction  thus  provided,  and  while  thus  sur- 
viving surrenders  his  right  tp  be  tried  by  civil  courts. 

Approved  in  In  re  Bogart,  2  Sawy.  402,  403,  405,  Fed.  Gas.  1596,  re- 
manding petitioner  to  the  custody  of  naval  authorities;  In  Matter  of 
Davison,  22  Blatchf .•  475,  21  Fed.  620,  refusing  to  discharge  minor  held 
by  court-martial  on  ground  of  desertion;  Ex  parte  Bright,  1  Utah,  153, 
discharging  soldier  held  in  custody  of  civil  authorities;  Weimer  v.  Bun- 
bury,  30  Mich.  212,  holding  constitutional  statute  authorizing  summary 
process  against  delinquent  tax  collectors. 

Distinguished  in  People  v.  Hoffman,  166  N.  Y.  473,  60  N.  E.  190,  au- 
thorizing certiorari  to  review  judicial  determination  of  military  board 
of  examiners  appointed  under  Military  Code,  §  64. 

Martial  law  finds  its  Justification  only  where,  from  actual  invasion  or 
civil  war,  the  courts  are  closed,  and  it  is  impossible  to  administer  justice 
according  to  law.    Its  duration  Is  limited  by  its  necessity. 

Approved  in  Ex  parte  Ortiz,  100  Fed.  962,  holding  military  tribunal 
had  jurisdiction  to  try  civilian  for  criminal  offense  committed  in  Porto 
Rico  until  exchange  of  ratification  of  treaty ;  Ex  parte  Cox,  3  Idaho,  534, 
95  Am.  St.  Rep.  32,  32  Pac.  198,  granting  habeas  corpus  where  petitioner 
was  sentenced  to  imprisonment  for  greater-  term  than  law  provided; 
Franks  v.  Smith,  142  Ky.  250,  Ann.  Gas.  1912D,  819,  L.  B.  A.  1915A, 
1141,  134  S.  W.  492,  where  State  militia  was  called  out  to  -quiet  night- 
riding  in  certain  county,  member  of  militia,  arresting  person  having 
pistols  in  buggy  or  charge  of  carrying  concealed  weapons,  is  liable  for 
false  imprisonment;  Fluke  v.  Canton,  31  Okl.  738,  123  Pac.  1058,  Gov- 
ernor had  no  power  to  enforce  removal  of  seat  of  county  government  by 
means  of  militia;  Commonwealth  v.  Shortall,  206  Pa.  St.  169,  55  AtL 
954,  holding  where  Governor  issues  general  order  calling  out  militia  to 
suppress  violence  and  maintain  public  peace  in  district  affected  by 
strike,  it  is  declaration  in  such  district  of  qualified  martial  law;  Winter 
V.  Dickerson,  42  Ala.  98,  holding  proclamation  of  military  Governor  sus- 
pending certain  laws,  did  not  destroy  judgment  liens ;  Daniel  v.  Hutche- 
son,  86  Tex.  62,  22  S.  W.  937,  holding  State  Constitution  did  not  affect 
sale  made  while  State  was  under  military  rule;  Milligan  v.  Hovey,  3 
Biss.  18,  Fed.  Cas.  9605,  holding  martial  law  not  a  defense  where  its 
necessity  has  ceased  to  exist. 

Martial  law.    Notes,  92  Am.  Dec.  181;  Ann.  Cas.  19140, 28,  SO;  Ann. 
Oafl.  1914C,  30. 
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Martial  law  other  than  in  time  of  war.    Note,  98  Am.  St.  Bep.  774. 
Martial  law  when  no  actual  war.    Note,  65  L.  B.  A.  208,  204. 

Military  commlssioii  is  wlthcmt  Jurisdiction  to  try  and  sentence  a  per- 
son not  a  member  of  military  or  naval  forces,  who  at  time  of  bis  artest  is 
a  resident  of  loyal  State  wbere  courts  were  open  for  administration  of  jus- 
tice. The  proceedings  of  such  a  body  are  a  nuUity,  and  a  person  so  tried 
and  convicted  will  be  released  on  habeas  corpus. 

Approved  in  In  re  Snow,  120  U.  S.  286,  30  L.  Ed.  663,  7  Sup.  Ct.  562, 
holding  Circuit  Court  erred  in  refusing  habeas  corpus  where  punishment 
excessive;  Tindal  v.  Wesley,  167  U.  S.  215,  217,  42  L.  Ed.  141,  17  Sup. 
Ct.  774,  775,  allowing  recovery  against  officers  of  State  wrongfully  in 
possession  of  land;  In  re  Murphy,  Woolw.  143,  145,  Fed.  Cas.  9947, 
ordering  discharge  of  prisoner  held  'under  sentence  of  military  commis- 
sion ;  Milligan  v.  Hovey,  3  Biss.  16,  Fed.  Cas.  9605,  holding  officers  liable 
for  arrest  of  person  not  in  military  service;  Noble  v.  CuUom,  44  Ala. 
560,  holding  rebel  court  judgments  postponed  to  those  rendered  by  State 
courts  before  secession;  Thompson  v.  Wharton,  7  Bush.  567,  8  Am.  B^. 
308,  allowing  recovery  on  contract  to  procure  release  of  one  held  by 
military  court;  McConologue's.  Case,  107  Mass.  171,  ordering  discharge 
of  citizen  arrested  ujwn  order  of  Secretary  of  War;  In  re  McVey,  50 
Neb.  483,  70  N.  W.  52,  discharging  prisoner  convicted  on  charge  of  bur- 
glary where  offense  was  committed  during  day;  McLendon  v.  State,  92 
Tenn.  524,  21  L.  B.  A.  740,  22  S.  W.  201,  holding  sherifE  liable  for  re- 
arresting convict  discharged  on  habeas  corpus;  dissenting  opinion  in 
State  V.  Brown,  71  W.  Va.  542,  546,  547,  Ann.  Oas.  19140,  1,  45  L.  B.  A. 
(N.  S.)  996,  77  S.  E.  253,  255,  majority  holding  that  Governor  may  de- 
clare martial  law  in  part  of  State  where  insurrection  exists  and  appoint 
military  commission  to  try  offenders  within  war  zone;  dissenting  opinion 
in  Ex  parte  Jones,  71  W.  Va.  614,  Ann.  Oas.  19140,  81,  45  L.  B.  A. 
(N.  S.)  1030,  77  S.  E.  1049,  majority  holding  that  Governor  may  declare 
state  of  war  and  authorize  trial  by  militaiy  commission  of  persons  aid- 
ing insurrection. 

Distinguished  in  State  v.  Brown,  71  W.  Va.  552,  554,  561,  563,  566, 
Ann.  Om.  19140,  1,  45  L.  B.  A.  (N.  S.)  996,  77  S.  E.  257,  258,  261,  262, 
263,  martial  law  may  be  declared  in  part  of  county  where  insurrection 
exists  and  offenders  tried  by  military  commission,  though  courts  are 
open  in  other  parts  of  county ;  Ex  parte  Jones,  71  W.  Va.  579,  588,  590, 
Ann.  Oaa.  19140,  31,  45  L.  B.  A.  (N.  S.)  1080,  77  S.  E.  1035,  1038, 1039, 
Governor  may  declare  state  of  war  in  part  of  State  and  persons  aiding 
insurrection  may  be  arrested  in  or  out  of  military  zone  and  tried  by 
military  commission. 

Conclusiveness  of  judgment.    Note,  28  Am.  St.  Bep.  110. 
Extent  of  review  on  habeas  corpus.    Note,  26  Am.  Dec.  42. 
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Courts-martial  and  martial  law.    Note,  42  Am.  Dec.  57. 

Reviev  of  proceeding  of  courts-martial  by  civil  oouzts.    Note,  17 
Ann.  Oas.  447. 

Superintending  control  of  civil  courts  over  courts-martiaL    Not^, 
20  L.  R.  A.  (N.  S.)  417. 

Eesident  of  loyal  State,  never  a  resident  of  State  engaged  In  lebelUon 
nor  connected  wltb  military  or  naval  forces,  cannot  be  regarded  as  a  pris- 
oner of  war. 

Approved  in  Johnson  v.  Jones,  44  HI.  152,  92  Am.  Dec  167,  holding 
citizens  of  loyal  State  though  domestically  plotting,  not  prisoners  of 
war. 

Suspension  of  writ  of  habeas  corpus.    Note,  45^L.  R.  A.  833,  834. 
Writ  of  prohibition.    Note,  111  Am.  St.  R^.  936. 

4  Wall.  14&-158,  18  Ii.  Ed.  314,  ITOEE  v.  MATHI8. 

araats  by  the  United  States  to  a  State  upon  condition,  and  the  aecept- 
*ance  of  grant  by  State  constitutes  a  contract  binding  upon  State  and  cannot 
be  vlcdated  by  its  legislation  without  infringement  of  Constitution. 

Approved  in  State  v.  Whitney,  66  Wash.  489,  120  Pac.  122,  grant  of 
public  lands  to  State  for  school  purposes  vests  title  and  subsequent  act, 
providing  for  lieu  lands  where  land  entered  before  survey,  could  not 
apply  to  land  already  withdrawn;  Trustees  v.  St.  John's  R.  R.  Co.,  16 
Fla.  542,  holding  donation  of  alternate  sections  of  swamp-lands  consist*- 
ent  with  congressional  provisions;  Roberts  v.  Missouri  etc.  R.  R.  Co., 
43  Kan.  108,  22  Pac.  1008,  holding  irrevocable  a  grant  of  land  to  Kansas 
as  a  condition  of  her  admission;  Koenig  v.  Omaha  etc.  R.  R.  Co.,  3  Neb. 
382,  holding  act  of  legislature  disposing  of-  lands  already  donated  uncon- 
stitutional and  void;  Houston  etc.  R.  R.  Co.  v.  Kueohler,  36  Tex.  434, 
holding  State  Constitution  forfeiting  lands  held  by  railroad  corpora- 
tions not  affecting  pre-existing  rights ;  Brownsville  v.  Busse,  36  Tex.  501, 
holding  land  granted  by  State  to  municipal  corporation  unaffected  by 
subsequent  legislative  action. 

Distinguished  in  East  Saginaw  Salt  Mfg.  Go.  v.  East  Saginaw,  19 
Mich.  285,  2  Am.  Rep.  93,  holding  repeal  of  act  passed  to  encourage 
manufacture  of  salt,  not  unconstitutional. 

Arkansas  act  of  1851,  exempting  lands  located  mider  floating  scrip, 
firom  taxation  for  ten  years,  constitated  a  contract  between  the  State  and 
acrlpholdeiB,  and  its  repeal  within  that  time  is  invalid  as  against  holders 
of  existing  scrip. 

Approved  in  Bennett  v.  Nichols,  9  Ariz.  151,  80  Pac.  396,  grant  to  rail- 
road of  exemption  from  taxation  for  period  of  twenty  years  is  contract 
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and  cannot  be  unpaired  by  subsequent  legislation ;  Belcher  v.  Harr,  94 
Ark.  225,  126  S.  W.  716,  sale  of  swamp-land  for  taxes  at  unauthorized 
date  is  void;  Colorado  Farm  etc.  Co.  v.  Beerbohm,  43  Colo.  479,  96  Pac. 
448,  statute  exempting  from  taxation  public  land  sold  for  use  and  bene- 
fit of  agricultural  college  so  long  as  title  remained  in  State  was  contract 
and  could  not  be  impaired  by  subsequent  act;  Skaneateles  Water  etc. 
Co.  V.  Skaneateles,  161  N.  Y.  167,  55  N.  E.  565,  holding  Laws  1875,  c.  181, 
authorizing  taxation  of  certain  water  company  and  regulation  of  rates 
by  city,  destroys  property  by  other  means  than  competition;  Bixby  ▼• 
Roficoe,  85  Vt.  HO,  81  Atl.  258,  exemption  from  taxation  for  ten  years, 
inducing  manufacturing  establishment  to  remove  to  town,  cannot  be 
withdrawn;  Home  of  the  Friendless  v.  Bouse,  8  Wall.  438, 19  L.  Ed.  498, 
holding  State  prohibited  from  passing  law  taxing  property  exempted  in 
charter  from  taxation;  Memphip  etc.  R.  R.  Co.  v.  Loftin,  105  U.  S.  261, 
26  L.  Ed.  1048,  holding  lands  exempt  from  taxation  for  ten  years  after 
sold  by  State;  United  States  v.  JefEerson  Co.,  5  Dill.  320,  1  McCrary, 
367,  Fed.  Cas.  15,472,  holding  subsequent  legislation  cannot  impair  au- 
thority to  levy  taxes  to  pay  certain  bonds;  Oliver  v.  Memphis  etc.  R.  R. 
Co.,  30  Ark.  130,  holding  subsequent  legislature  cannot  repeal  provisicm 
in  charter,  exempting  company  from  taxation ;  State  v.  Toung,  29  Minn. 
540,  9  N;  W.  747,  holding  act  of  legislature,  making  bondholder's  rem- 
edy more  onerous,  unconstitutional;  Gibbs  v.  Green,  54  Miss.  609,  hold- 
ing uneonstitutional  repeal  of  act  providing  for  x)ayment  of  bonds  by 
levying  special  tax;  State  v.  Commissioners,  37  N.  J.  L.  251,  holding 
xailroad  corporation  not  taxable  under  general  railroad  tax  law;  English 
V.  Oliver,  28  Ark.  331)  holding  treasurer's  certificates  receivable  in  pay- 
ment of  State,  county,  school  and  municipal  taxes ;  dissenting  opinion  in 
East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  293,  majority 
holding  valid  repeal  of  act  passed  to  encourage  manufacture  of  salt; 
Brooklyn  Park  Commissioners  Co.  v.  Armstrong,  45  N.  Y.  247,  6  Am. 
Sep.  78,  holding  security  of  bondholders  cannot  be  impaired  by  sale  of 
the  land;  State  v.  Whitworth,  8  Lea,  604,  holding  lands  exempted  from 
taxation  for  school  purposes  not  exempted  when  used  for  other  purposes. 
Distinguished  in  East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw,  13 
Wall.  376,  20  L.  Ed.  613,  19  Mich.  285,  holding  offer  of  bounty  for  every 
bushel  of  salt  manufactured  in  State  revocable;  Erie  R.  R.  Co.  v. 
Pennsylvania,  21  Wall.  498,  22  L.  Ed.  698,  holding  tax  levied  at  time  of 
granting  franchise,  does  not  preclude  further  taxation ;  Levely  v.  Stock- 
slager,  129  U.  S.  477,  82  L.  Ed.  787,  9  Sup.  Ct.  384,  holding  act  of  Con- 
gress authorizing  issue  of  certificates  did  not  Create  vested  rights;  Pear- 
sail  V.  Great  Northern  R.  R.  Co.,  161  U.  S.  662)  40  L.  Ed.  844,  16  Sup. 
Ct.  709,  holding  unexecuted  general  powers  subject  to  modification  by 
legislature;  Grand  Lodge  v.  New  Orleans,  166  U.  S.  146,  41  L.  Ed.  952, 
17  Sup.  Ct.  524,  holding  legislature  may  terminate  special  exemption  of 
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hall  from  taxation;  Floyd  v.  Blanding,  54  Cal.  46,  holding  water  lot  act 
did  not  prevent  harbor  commissioners  from  building  seawall;  Farris  v. 
Vannier,  6  Dak.  Ter.  213,  31  L.  E.  A.  724,  42  N.  W.  41,  holding  act  valid 
exempting  real  property  in  unorganized  counties  from  taxation ;  Georgia 
V.  Georgia  etc.  R.  R.  Co.,  54  Ga.  426,  holding  taxable  surplus  on  hand 
and  investments,  not  contemplated  by  charter;  Commissioners  of  Inland 
Fisheries  v.  Holyoke  Water  Power  Co.,  104  Mass.  457,  6  Am.  Rep.  257, 
compelling  manufacturing  corporation  to  construct  fishway  though  char- 
ter silent  as  to  such  matter. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa* 
tion.    Note,  72  Am.  Dec.  684. 

Where  provision  in  law  for  construction  of  levees  and  drains  exempts 
certain  lands  from  taxation,  the  objection  that  exemption  from  general 
taxation  only  and  not  from  local  taxation' was  intended,  can  have  no  force. 

Approved  in  Illinois  etc.  R.  R.  Co.  v.  Decatur,  147  U.  S.  204,  37  L.  Ed. 
137, 13  Sup.  Ct.  296,  holding  act  incorporating  railroad  company  did  not 
exempt  it  from  municipal  taxation. 

Exemption  from  taxation  as  including  exemption  from  assessment 
for  local  improvements.    Note,  15  Ann.  Gas.  350. 

Special  assessments  on  swamp-lands  for  their  reclamation  is  a  State  tax 
within  the  law  exempting  such  lands  from  taxation. 

Approved  in  English  v.  Oliver,  28  Ark.  324,  holding  "all  State  taxes" 
include  special  as  well  as  general  taxes. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  38,  54. 

4  WaU.  158-163,  18  L.  Ed.  354,  UNITED  STATES  V.  HOFFMAN. 

Writ  of  prohibition  is  one  which  commands  a  person  not  to  do  a  cer- 
tain thing.  It  calls  for  no  affirmative  act,  but  merely  suspends  all  action. 
If  the  thing  is  done  a  writ  of  prohibition  cannot  undo  it. 

Approved  in  Sanford  v.  District  Court,  8  Ariz.  258,  71  Pac.  906,  pro- 
hibition will  not  issue  to  restrain  enforcement  of  judgment  in  condem- 
nation proceedings  where  city  has  taken  possession  of  property;  Sher- 
lock V.  Jacksonville,  17  Fla.  96,  denying  writ  where  matter  complained 
of  was  beyond  jurisdiction  of  court;  State  v.  Potts,  50  La.  Ann.  HI,  23 
South.  98,  holding  petition  for  writ  too  late  after  judgment  on  appeal ; 
Dayton  v.  Paine,  13  Minn.  495,  496,  denying  writ  where  property  was 
already  sold;  Morse  v.  Bmrckhartt,  87  Mo.  539,  540,  holding  writ  will 
not  issue  after  judgment  rendered  and  court  adjourned;  Brooks  v.  War- 
ren, 5  Utah,  90,  12  Pao.  659,  refusing  writ  where  party  was  already  in 
possession  of  disputed  premises ;  Ex  parte  Easton,  95  U.  S.  72,  24  L.  Ed. 
374y  denying  petition  for  writ  on  ground  that  wha^rf age  claims  are  co^^ 
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nizable  in  admiralty  j  Mayor  v.  Grayson^  104  Ga.  109,  30  Si  E.  695,  hold- 
ing upon  merits  order  allowing  writ  should  have  been  revoked;  dissent- 
ing opinion  in  Gresham  v.  Ewell,  85  Va.  8,  6  S.  E.  703,  majority 
restraining  enforcement  of  void  judgment. 

Distinguished  in  People  v.  House,  4  Utah,  380,  10  Pao.  842,  and  Hein 
V.  Smith,  13  W.  Va.  370,  allowing  writ  to  restrain  justice  from  issuing 
execution  on  voidable  judgment. 

Writ  of  prohibition.    Notes,  12  Am.  Dec  609;  111  Am.  St.  Bep. 
969. 

Where  court  has  already  disposed  of  case  and  nothing  remains  that  It 
can  d5,  prohibition  will  not  Issue,  even  though  case  was  disposed  of  after 
service  on  the  Judge  of  the  order  to  show  cause,  and  other  cases  of  like 
nature  were  pending. 

Approved  in  Sherlock  v.  Jacksonville,  17  Fla.  97,  denjdng  writ  where 
matter  complained  of  had  passed  beyond  jurisdiction  of  court ;  Merriam 
V.  Ross,  136  Mo.  271,  272,  41  S.  W.  1043,  refusing  writ  to  adjudge  the 
validity  of  receivership;  State  v.  Laughlin,  7  Mo.  App.  531,  refusing  to 
issue  writ  to  court  constitutionally  empowered  to  determine  question. 

ProhlMtlon  will  not  Issue  where  Its  Issue  la  not  Justified,  for  the  pur- 
pose of  estahllshlng  a  principle  to  govern  other  cases.  / 

Approved  in  State  v.  Ryan,  180  Mo.  52,  79  S.  W.  435,  where  State 
arbitration  board  has  applied  for  citation  in  contempt  proceedings  for 
failure  to  testify  before  board,  prohibition  to  restrain  circuit  judge 
before  issuance  of  citation  is  premature. 

4  Wall.  16^166,  18  L.  Ed.  319,  WALKEB  v.  TTKITED  STATES. 

Where  defendant  appeals  from  Circuit  Court,  Jurisdictional  value  Is 
measured  by  amount  of  Judgment,  while  In  case  of  plaintiff,  It  Is  measured 
liy  amount  of  claim.  Where  Jurlsdlctlomil  value  thus  measured  does  not 
exceed  two  thousand  dollars,  writ  of  error  will  be  dismissed. 

Approved  in  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  499,  47 
Ij.  Ed.  917,  23  Sup.  Ct.  645,  majority  holding  absence  of  averments  in 
bill  in  Circuit  Court  showing  that  the  jurisdictional  amount  was  in  dis- 
pute is  not  available  on  appeal  where  no  objection  to  omission  of  such 
allegations  was  not  raised  below;  Lee  v.  Moss,  68  W.  Va.  665,  70  S.  E. 
556,  in  action  of  detinue  in  Justice's  Court  where  judgment  was  for  re- 
covery of  property,  or  sum  less  than  fifteen  dollars,  defendant  cannot 
appeal ;  Thompson  v.  Butler,  95  U.  S.  695,  24  L.  Ed.  541,  dismissing  writ 
sued  out  by  defendant  where  plaintifE  recovered  exactly  five  thousand 
dollars;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  379,  6  Sup. 
Ct.  43,  dismissing  writ  where  several  judgments  against  heirs  did  not 
exceed  five  thousand  dollars;  Decker  v.  Williams,  73  Fed.  311,  dismiss- 
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ing  appeal  taken  by  defendant  where  judgment  of  justice  eourt  less 
than  two  hundred  dollars;  Richmond  v.  Brummie,  52  £[an.  248,  34  Pac. 
784,  dismissing  appeal  of  defendant  where  judgment  less  than  one  hun- 
dred dollars,  though  plaintiff  demanded  more ;  Draper  v.  Clark,  59  Ohio 
St.  339,  52  N.  E,  833,  dismissing  writ  prosecuted  by  defendant,  where 
plaintiff  claimed  two  thousand  dollars,  but  recovered  two  hundred  and 
twenty-five  dollars;  Harman  v.  Lynchburg,  33  Gratt.  40,  holding  writ 
proper  where  declaration  shows  claim  for  six  hundred  and  seventy-five 
dollars;  United  States  v.  Watkinds,  7  Sawy.  90,  6  Fed.  157,  holding 
punishment  inflicted  did  not  change  nature  of  offense. 

Distinguished  in  Dashiell  v.  Slingerland,  "60  Cal.  657,  allowing  appeal 
by  defendant  from  judgment  against  him  for  less  than  jurisdictional 
amount;  Hilton  v.  Dickinson,  108  U.  S.  173,  27  L,  Ed.  690,  2  Sup.  Ct. 
429,  dismissing  writ  where  difference  between  amount  recovered  and 
amount  demanded  does  not  exceed  two  thousand  five  hundred  dollars; 
Batchelder  v.  Richardson,  76  Va.  837,  dismissing  writ  where  difference 
between  amount  acknowledged  and  amount  claimed  is  two  hundred  and 
thirty-five  dollars. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  18  Ann.  Oas.  396. 

Writ  of  error  to  Oixcuit  Court  will  be  dlsmlsfled  for  lack  of  Jurlsdlcttos. 
wliere  the  judgment  i^pealed  from  merely  eaua^  hut  does  not  exceed  the 
sum  of  two  thousand  dollars. 

Approved  in  New  York  Continental  Jewell  Filtration  Co.  v.  Wyncoop,. 
207  U.  S.  582,  52  L.  Ed.  350,  28  Sup.  Ct.  259,  diamissing  writ  of  error 
for  want  of  jurisdiction;  Royal  Ins.  Co.  v.  Stoddard,  201  Fed.  916,  120- 
C.  C.  A.  434,  Circuit  Court  has  no  jurisdiction  over  action  based  on  con- 
tract of  insurance  for  payment  of  two  thousand  dollars;  D.  R.  Martin,. 
91  U.  S.  366,  23  L.  Ed.  440,  diamissing  writ  of  error  where  judgment 
appealed  from  involved  five  hundred  dollars;  Western  Union  Tel.  Co.  v.. 
Rogers,  93  U.  S.  567,  28  L.  Ed.  978,  and  District  of  Columbia  v.  Gannon, 
130  U.  S.  228,  32  L.  Ed.  922,  9  Sup.  Ct.  509,  both  dismissing  writ,  whero 
amount  exclusive  of  interest  was  five  thousand  dollars ;  Withers  v.  John 
Hopkins  Place  Sav.  Bank,  104  Ga.  94,  30  S.  E.  768,  holding  suit  re- 
movable where  title  vested  without  payment  of  two  thousand  two  hun- 
dred dollars,  claimed  by  defendant;  Ex  parte  Sweeney,  126  Ind.  589,  27 
N.  E.  129,  holding  where  amount  less  than  one  thousand  dollars,  juris- 
diction will  not  attach  by  adding  interest;  Cincinnati  etc.  R.  R.  Co.  v. 
Grames,  ]35  Ind.  45,  33  N.  E.  896,  refusing  to  reinstate  cause  where 
amount  exclusive  of  interest  less  than  one  thousand  dollars;  Pa3nie  v.. 
Davis,  2  Mont.  381,  holding  practice  act  limiting  jurisdiction  of  Supreme 
Court  inconsistent  with  organic  act* 
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Distingaished  in  United  States  v.  Shaw,  39  Fed.  434,  8  L.  B.  A.  2S3, 
holding:  jurisdictional  limit  not  applicable  to  suits  where  United  States 
plaintiff  or  petitioner.  ^ 

4  WaU.  166-172,  18  L.  Ed.  384,  BBOWN  Y.  WIIkET. 

Order  of  I>lBtrict  Supreme  Court  certifying  the  finding  of  Jury  upon 
certain  Issues  of  fact  sent  to  it  by  Orphans'  Court,  is  not  a  final  appealable 
judgment;  neither  is  the  .oyerruling  by  all  Judges  in  general  term  of  a 
motion  for  new  trial  based  on  exceptions  to  instructions  given  to  Jury  by 
single  judge  in  special  term  such  a  final  order.  Judgment  or  decree. 

Approved  in  Conghlan  v.  Poulson,  2  McAr.  (D.  C.)  213,  where  issues 
are  sent  by  Orphans'  Court  to  special  term  and  verdict  by  jury  given, 
motion  for  new  trial  on  bill  of  exceptions  will  be  heard  at  general  term 
in  first  instance. 

Distinguished  in  Ormsby  v.  Webb,  134  U.  S.  54,  57,  58,  64,  33  L.  Ed. 
809,  810,  812,  10  Sup.  Ct.  481,  482,  484,  reviewing  decision  of  District 
Supreme  Court,  affirming  judgment  of  probate  court,  admitting  will. 

4  Wall.  172-174,  18  L.  Ed.  334,  LOOSE  V.  NEW  OBUSAMB. 

Act  simply  authorizing  the  imposition  of  tax  according  to  previons 
assessment,  is  not  retrospective. 

Approved  in  Town  of  Mansfield  v.  Hemdon,  134  La.  11,  03  South.  606, 
ordinance  forbidding  rebuilding  in  wood  within  certain  fire  limits  is  not 
retrospective  as  to  one  engaged  in  rebuilding;  Frellsen  v.  Mahan,  21  La. 
Ann.  104,  holding  act  imposing  tax  on  value  according  to  last  year's 
assessment,  not  retrospective;  New  Orleans  v.  New  Orleans  etc.  R.  R. 
Co.,  35  La.  Ann.  681,  685,  holding  city  ordinance  ordering  omitted  prop- 
erty placed  on  rolls  and  assessed,  not  retroactive;  Litson  v.  Smith,  68 
Mo.  App.  403,  holding  subsequent  act,  giving  inhabitants  of  a  school  dis- 
trict right  to  annex,  not  retrospective. 

Distingaished  in  dissenting  opinion  in  New  Orleans  v.  New  Orleans 
etc.  R.  R.  Co.,  35  La.  Ann.  691,  majority  holding  ordinance  placing  omit- 
ted property  upon  assessment-roll  not  within  constitutional  prohibition. 

Validity  of  retrospective  rate  or  tax.    Note,  22  E.  B.  0.  824. 

Constitutional  prohibition  against  ez  post  facto  laws  applies  only  to 
such  retroactive  laws  as  impose  penalties  or  forfeiture. 

Approved  in  Cantini  v.  Tillman,  54  Fed.  973,  holding  act  to  prohibit 
sale  of  intoxicating  liquors  not  ex  post  facto;  In  Matter  of  Mechanics' 
Society,  31  La.  Ann.  631,  holding  act  reviving  charter  and  estopping 
State  from  enforcing  penalties  not  objectionable;  Howell  v.  Echeveria, 
33  La.  Ann.  715,  holding  State  has  undeniable  right  to  prescribe  qualifi- 
eations  for  holding  office;  New  Orleans  v.  New  Orleans  etc.  R.  R.  Co., 
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35  La.  Ann.  682,  holding  ordinance  placing  omitted  property  npon  as- 
sessment-rolls not  within  constitutional  prohibition;  Commonwealth  v. 
Brown,  121  Mass.  79,  holding  act  waiving  irregularities  in  grand  jury 
valid  as  to  future  indictments ;  Eastman  y.  Clackamas,  12  Sawy.  624,  32 
Fed.  31,  holding  citizen's  right  to  proceed  against  municipal  corporation 
for  tort  protected  by  Constitution. 

Ex  post  facto  laws.    Note,  37  Am.  St.  Rep.  584. 

4  WalL  174-179,  18  L.  Ed.  387,  8TX7BDY  Y.  JAGSAWAT. 

Final  Judgment  in  ejectment,  where  title  was  subject  of  controyersy, 
rendered  in  suit  by  real  litigants  in  their  own  names  and  describing  land 
accurately,  is  a  valid  bar  to  like  action  subsequently,  between  same  parties 
for  same  premises,  involving  same  title. 

Approved  in  Sass  &  Crawford  v.  Thomas,  6  Ind.  Ter.  68,  11  L.  R.  A., 
(N.  S.)  260,  89  S.  W.  658,  fraud  in  execution  of  lease  may  be  shown  in 
action  for  unlawful  detainer;  Brooke  v.  Gregg,  89  Md.  236,  43  Atl.  39, 
holding  insufficient  plea  in  ejectment  that  a  case  was  tried  in  which 
plaintiffs  in  this  case  were  plaintiffs  and  defendant  in  this  case  was  de- 
fendant, the  said  case  being  an  action  of  ejectment  to  recover  same  land 
claimed  in  declaration  herein ;  Hayner  v.  Stanly,  8  Sawy.  219,  13  Fed. 
221,  holding  adjudication  of  title  in  former  action  of  ejectment  conclu- 
sive in  subsequent;  Elizabethport  Cordage  Co.  v.  Whitlock,  37  Fla.  224, 
'  20  South.  266,  holding  subsequent  action  barred  as  to  titles  held  at 
time  of  prior  action;  Oetgen  v.  Ross,  54  HI.  82,  holding  judgment  in 
ejectment  establishing  title  derived  under  probate  decree  conclusive  in 
subsequent  action;  Doyle  v.  Hallam,  21  Minn.  516,  holding  judgment  by 
default  in  ejectment  bar  to  subsequent  action;  Barrell  v.  Title  Guaran- 
tee etc.  Co.,  27  Or.  83,  39  Pac.  994,  holding  judgment  for  possession  of 
real  property  conclusively  determines  estate  of  defeated  party;  Finney 
V.  Boyd,  26  Wis.  370,  holding,  in  action  upon  tax  deed,  judgment  pre- 
vents subsequent  grantees  from  maintaining  ejectment;  dissenting  opin- 
ion in  Gaines  v.  Hale,  26  Ark.  210,  majority  refusing  to  enforce  void 
judgment  in  ejectment. 

Distinguished  in  Hudson  v.  Iguano  Land  &  Min.  Co.,  71  W.  Va.  407, 
76  S.  E.  799,  failure  of  plaintiff  to  prove  title  in  bill  to  quiet  title  docs 
not  preclude  his  defense  to  bill  for  accounting  for  timber  and  coal  taken 
from  land;  Dawson  v.  Parham,  55  Ark.  293,  holding  adverse  judgment 
to  establish  legal  title  not  barring  subsequent  action  in  equity. 

Denied  in  Kimmel  v.  Benna,  70  Mo.  67,  holding  judgment  in  ejectment 
no  bar  to  second  action  between  same  parties. 

Conclusiveness  of  judgment  in  ejectment.    Note,  85  Am.  Dec  208, 

209. 
When  judgment  against  tenant  may  bind  landlord.    NotOi  95  Am. 

Dec  473. 
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'Where  statutes  of  Arkansas  and  its  Judicial  decisions  make  no  dllTer- 
eocee  -as  to  conclusiveness  of  Judgments,  in  real  and  personal  actions,  party 
-win  be  allowed,  in  Federal  court,  in  action  of  ejectment,  to  plead  Ids  es- 
toppel according  to  his  right  at  common  law. 

Approved  in  Hiller  v.  Shattuck,  1  Flipp.  275,  Fed.  Cas.  6504,  holding 
State  statute  allowing  defendant  new  trial  in  ejectment  binding  upon 
Circuit  Court. 

■ 

Historical  development  of  the  action  of  ejectment,  discussed. 
Cited  in  Brooke  v.  Gregg,  8  Md.  236,  43  Atl.  39,  holding,  under  code, 
judgment  in  ejectment  res  adjudicata. 

4  Waa  177-181,  18  L.  Ed.  381,  MISSISSIPPI  ETC.  B.  B.  00.  v.  BOOK. 

Supreme  Oourt  will  not  take  Jurisdiction  of  case  brought  ftom  State 
court  unless  record  shows  that  matters  certified  involYed  Federal  question 
and  were  necessarily  decided  by  such  court,  notwithstanding  certificate 
txcm  presiding  judge  that  such  matters  were  drawn  in  question. 

Approved  in  Tazoo  &  M.  V.  B.  R.  Co.  v.  Adams,  180  U.  S.  49,  45 
1m.  Ed.  419,  21  Sup.  Ct.  259,  holding  insufficient  certificate  of  State  chief 
justice  that  upon  argument  validity  of  State  legislation  was  quest  ^'^ned 
as  repugnant  to  Federal  Constitution;  Parmelee  v.  Lawrence,  11  Wall. 
38,  20  L.  Ed.  49,  granting  motion  to  dismiss  where  Federal  question 
appeared  only  in  certificate ;  Edwards  v.  Elliott,  21  Wall.  550,  22  L.  Ed. 
490,  holding  assignment  that  State  court  decided  State  statute  valid  and 
constitutional  insufficient;  Brown  v.  Atwell,  92  U.  S.  329,  28  L.  Ed.  518, 
dismissing  writ  where  no  question  under  patent  laws  was  presented  and 
decided  by  court;  Columbia  Water  Power  Co.  v.  Columbia  Electric  St. 
By.  etc.  Co.,  172  U.  S.  488,  48  Ii.  Ed.  526,  19  Sup.  Ct.  252,  reviewing  case 
w^here  questions  appear  in  record,  but  not  specially  set  up;  Powell  v. 
Brunswick  Coif  150  U.  S.  439,  87  L.  Ed.  1186, 14  Sup.  Ct.  168,  dismissing 
writ  of  error  where  no  Federal  question  was  presented;  Chicago  eto. 
R.  R.  Co.  V.  Nebraska,  170  U.  S.  68,  42  L.  E*  952, 18  Sup.  Ct.  517,  deny- 
ing motion  where  Federal  question  presented  in  both  trial  and  Supreme 
Court;  Martin  v.  Cole,  38  Iowa,  155,  refusing  to  certify  question  to 
Supreme  Court  'first  raised  on  petition  for  rehearing. 

Distinguished  in  Gross  v.  United  States  Mortgage  Co.,  108  U.  S.  485, 
27  L.  Ed.  798,  2  Sup.  Ct.  944,  holding  case  properly  authenticated  to 
give  court  jurisdiction. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  882,  838,  477. 

Supreme  Oourt  will  not  take  Jurisdiction  on  error  to  State  court,  where 
tt  appean  ftom  record  that  State  court  might  have  based  its  decioion  upon 
a  ^Sround  not  involving  a  Federal  question* 


4  WaU.  177-181  NOTES  ON  U.  S.  REPORTS.  16 

Approved  in  Adams  v.  Russell,  229  U.  S.  360,  67  L.  Ed.  1227,  33  Sup. 
Ct.  846,  power  of  State  officers  to  ^ant  parole  under  State  indetermi- 
nate sentence  act  is  for  State  court  to  determine;  Klinger  v.  Missouri, 
13  Wall.  263,  20  L.  Ed.  637,  refusing  to  take  jurisdiction  where  avowed 
disloyalty  of  juror  sufficient  for  his  discharge. 

To  give  Supreme  Court  Jurisdiction  over  decision  of  State  court  on 
ground  such  decision  impairs  obligation  of  contract,  such  obligation  must 
be  impaired  by  State  Constitution  or  some  State  law.  Supreme  Court  wiU 
not  take  Jurisdiction  on  ground  that  State  court  decided  a  contract  void 
which  it  might  have  held  valid. 

Approved  in  Home  for  Incurables  v.  City  of  New  York,  187  U.  S. 
157,  158,  47  L.  Ed.  118,  119,  23  Sup.  Ct.  85,  86,  refusing  to  review  State 
decree  where  record  does  not  show  on  its  face  that  Federal  right,  title, 
or  privilege  was  claimed  in  State  court;  New  Orleans  Waterworks  Co. 
V.  Louisiana,  185  U.  S.  351,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  holding  no 
Federal  question  arises  from  forfeiture  of  charter  of  corporation  for 
alleged  violation  of  its  terms  by  State  decree  made  after  full  hearing 
by  all  parties  in  quo  warranto  proceedings;  Gulf  &  Ship  Island  R.  R. 
Co.  V.  Hewes,  183  U.  S.  69,  75,  76,  46  L.  Ed.  88,  90,  22  Sup.  Ct.  27,  29, 
holding  bills  averring  that  tax  exemption  in  railroad  charter  constitutes 
contract  with  State  which  is  violated  by  subsequent  legislation  raises 
Federal  question;  Risley  v.  TJtica,  179  Fed.  887,  termination  by  city  of 
unreasonable  contract  for  supply  of  water  not  authorized  or  approved 
by  State  law  did  not  impair  obligation  of  contract;  Allen  v.  Allen,  97 
Fed.  530,  38  C.  C.  A.  336,  holding  constitutional  provision  against  im- 
pairment of  contracts  affords  no  basis  for  equity  suit  in  Federal  court 
by  defeated  party  in  State  action  to  set  aside  judgment  on  ground  that 
it  impaired  contract;  Knox  v.  Exchange  Bank,  12  Wall.  383,  20  L.  Ed. 
415,  holding  court  without  jurisdiction,  where  judgment «nerely  fails  to 
give  effect  to  contract;  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  582, 
28  L.  Ed.  1087,  5  Sup.  Ct.  685,  limiting  inquiry  to  whether  statute  de- 
priving corporation  of  franchises  impaired  obligation  of  contract; 
Lehigh  Water  Co.  v.  Easton,  122  U.  S.  392,  30  !•.  Ed.  1060,  7  Sup.  Ct. 
919,  refusing  to  review  decision  of  State  court  holding  that  contract 
rights  were  not  exclusive;  New  Orleans  Waterworks  v.  Louisiana  Si^ar 
Refining  Co.,  125  U.  S.  30,  81  L.  Ed.  612,  8  Sup.  Ct.  748,  and  Missouri 
V.  Harris,  144  U.  S.  211,  36  L.  Ed.  409,  12  Sup.  Ct.  839,  holding  court 
without  jurisdiction  over  decision  of  State  court  denying  right  claimed 
under  contract;  St.  Paul  etc.  R.  R.  Co.  v.  Todd  Co.,  142  U.  S.  286,  85 
L.  Ed.  1015,  12  Sup.  Ct.  283,  dismissing  writ  where  only  question  in- 
volved was  extent  of  exemption  clause  in  charter;  Hanford  v.  Davies, 
163  U.  S.  278,  41  L.  Ed.  169,  16  Sup.  Ct.  1053  (affirming,  51  Fed.  259), 
holding  proceeding  of  probate  court|  selling  property,  not  within  con- 
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stiiutional  prohibition  ;  Saginaw  Gas  Light  ▼.  Saginaw,  28  Fed.  533, 
holding  court  taking  jurisdiction  over  case  of  conflicting  grants  made 
l>y sinunicipal  corporation;  Denny  v.  Bennett,  128  U.  S.  495,  82  L.  Ed. 
493,  9  Supt  Ct.  136,  holding  statutes  limiting  rights  of  creditor  to  enw 
force  claims  against  property  constitutional;  Winona  etc.  Land  Co.  v. 
Minnesota,  159  U.  S.  529,  40  L.  Ed.  248,  16  Sup.  Ct.  84,  approving  de- 
cision of  State  court,  holding  exemption  clause  ineffective  when  equi- 
table title  passed ;  Canal  Company's  Case,  83  Md.  626,  35  Atl.  365,  hold- 
ing lien  of  trustees  cannot  be  impaired  by  State  action ;  Snell  v.  Dwight, 
121  Mass.  349,  holding  petition  to  amend  record  to  show  Federal  ques- 
tion made  too  late;  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assess- 
ors, 111  La.  1001,  36  South.  98,  arguendo. 

Distinguished  in  University  v.  People,  99  U.  S.  320,  25  L.  Ed.  888»  re- 
viewing decision  of  State  court  limiting  exemption  clause  to  property  in 
immediate  use. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Gas.  98. 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  R.  A.  647. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  528. 

4  Wan.  182-185,  18  L.  Ed.  319,  T7KITED  STATES  T.  DASHIEL. 

Lo08  of  public  money  throned  theft  or  robbery  and  without  fault,  does 
not  discharge  receiver  and  dlsburser  of  it»  or  his  siiretie8»  fzam  obligation 
on  official  bond. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  165,  167,  47  L.  Ed. 
428,  23  Sup.  Ct.  281  (affirming  107  Fed.  378,  46  C.  C.  A.  354),  holding 
in  action  against  mint  superintendent  for  loss  of  public  moneys  he  is 
not  entitled  to  credit  where  claim  was  not  presented  to  and  disallowed 
by  treasury  accounting  officers,  and  affirming  120  Fed.  321;  United 
States  V.  Fordyce,  122  Fed.  963,  holding^postmaster  liable  on  bond  for 
stamps  stolen,  though  postoffiee  building  furnished  by  government; 
Estate  of  Ramsay  v.  People,  197  111.  588,  90  Am.  St.  Bep.  184, 
64  N.  £.  554,  holding  warden  liable  on  bond  for  jnoneys  deposited  in 
bank  which  failed;  Northern  Pac.  Ry.  Co.  v.  Owens,  86  Minn.  197,  90 
N.  W.  376,  holding  court  clerk  liable  for  moneys  deposited  in  bank 
which  afterward  failed;  Maloy  v.  County  Commrs.,  10  N.  M.  655,  656, 
657,  662,  62  Pac.  1109,  holding  treasurer  not  liable  to  county  for  interest 
received  by  him  after  retirement  from  office  for  deposits  of  public 
moneys  in  bank;  Van  Trees  v.  Territory,  7  Okl.  363,  54  Pac.  498,  fact 
that  county  moneys  deposited  in  solvent  bank  which  afterward  failed 
is  no  defense  to  action  on  treasurer's  bond;  Mecklenburg  County  v. 

TI— 2 
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Beales,  111  Va.  697,  36  L.  R.  A.  (N.  S.)  285»  69  S.  E.  1035,  county  treas- 
urer cannot  excuse  loss  of  funds  caused  by  insolvency  of  bank  by  show- 
ing long-prevailing  custom  of  making  deposits  with  knowledge  of  county 
authorities;  United  States  v.  Keehler,  9  Wall.  88,  19  L.  Ed.  576,  hold- 
ing postmaster  liable  for  money  paid  upon  order  of  Confederate  gov- 
ernment; Boyden  V.  United  States,  13  Wall.  24,  20  L.  Ed.  529,  holding 
receiver  not  discharged  by  showing  money  was  forcibly  taken  from  him ; 
United  States  v.  Farrell,  8  Biss.  263,  Fed.  Cas.  16,073,  holding  distiller 
not  released  from  liability  for  taxes  on  account  of  fire;  Bosbjrshell  v. 
United  States,  77  Fed.  948,  23  C.  C.  A.  581,  holding  superintendent  and 
bondsmen  liable  for  bullion  stolen  without  fault;  United  States  v. 
Bryan,  82  Fed.  293,  holding  postmaster  liable  for  funds  embezzled  by 
clerk  appointed  under  civil  service  laws;  United  States  v.  Zabriskie,  87 
Fed.  720,  holding  melter  and  refiner  liable  for  embezzlement  by  assist- 
ant; Gartley  v.  People,  24  Colo.  157,  49  Pac.  272,  Township  v.  Powell, 
67  Mo.  397,  29  Am.  Rep.  514,  Mississippi  Co.  v.  Moore,  74  Mo.  417,  41 
Am.  Rep.  324,  Bush  v.  Johnson  Co.,  48  Neb.  10,  58  Am.  St.  Rep.  679,  32 
L.  R.  A.  227,  66  N.  W.  1025,  People  v.  Faulkner,  107  N.  Y.  483,  14  N.  E. 
417,  and  Wilson  v.  Wichita  Co.,  67  Tex.  649,  4  S.  W.  68,  all  holding 
official  liable  for  funds  lost  through  failure  of  bank;  District  Township 
v.  Morton,  37  Iowa,  553,  Hennepin  Co.  v.  Jones,  18  Minn.  206,  Board  v. 
Jewell,  4  Minn.  428,  20  Am.  St.  Rep.  587,  46  N.  W.  915,  Commissioners 
of  Jefferson  v.  Lineberger,  3  Mont.  242,  35  Am.  Rep.  465,  Inhabitants 
of  New  Providence  v.  McEachron,  33  N.  J.  L.  342,  Tillinghast  v.  Merrill, 
151  N.  Y.  143,  56  Am.  St.  Rep.  616,  34  L.  R.  A.  682,  45  N.  E.  377,  and 
Board  of  Commrs.  of  Bladen  County  v.  Clarke,  73  N.  C.  258,  all  hold- 
ing public  official  liable  for.  public  moneys  stolen  without  his  fault; 
Perley  v.  Muskegon  Co.,  32  Mich.  140,  20  Am.  Rep.  643,  holding  treas- 
urer bound  to  account  for  what  he  receives ;  dissenting  opinion  in  State 
V.  Gramm,  7  Wyo.  329,  40  L.  R.  A.  708,  52  Pac.  552,  majority  holding 
treasurer  not  liable  for  money  lost  by  failure  of  bank. 

Distinguished  in  United  States  v.  Adams,  11  Sawy.  106,  24  Fed.  350^ 
holding  collector  of  port  not  liable  in  bond  while  transporting  money  as 
carrier. 

Denied  in  dissenting  opinion  in  United  States  v.  Thomas,  15  Wall. 
353,  354,  21  L.  Ed.  94,  majority  distinguishing  and  holding  receiver  of 
public  moneys  excused  from  liability,  where  loss  due  to  rebels;  State  v. 
Houston,  78  Ala.  581,  56  Am.  Rep.  60,  Healdsburg  v.  Mulligan,  113  Cal. 
214,  215,  216,  33  L.  R.  A.  464,  45  Pac.  339,  340,  Wilson  v.  People,  19 
Colo.  203,  41  Am.  St.  Rep.  246,  22  L.  R.  A.  452,  34  Pac.  946,  Cumber- 
land V.  Pennell,  69  Me.  369,  371,  31  Am.  Rep.  290,  291,  and  Livingston 
V.  Woods,  20  Mont.  98,  100,  49  Pac.  439,  440,  all  holding  public  official 
not  liable  for  moneys  lost  without  his  fault ;  dissenting  opinion  in  Gart- . 
ley  V.  People,  24  Colo.  170,  49  Pac.  277,  majority  holding  treasurer  liable 
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for  money  deposited  in  solvent  bank  which  subsequently  failed;  York 
Co.  V.  Watson,  15  S.  C.  9,  40  Am.  Rep.  678,  and  State  v.  Gramm,  7  Wyo. 
329,  40  L.  B.  A.  698,  52  Pac.  540,  aU  holding  public  officer  not  liable 
for  money  lost  by  failure  of  bank ;  State  v.  Copeland,  96  Tenn.  302,  311, 
54  Am.  St.  Rep.  843,  848,  31  L.  R.  A.  845,  34  S.  W.  428,  430,  holding 
public  officer  not  liable  as  insurer  for  public  funds  in  his  custody;  Marx 
V.  Parker,  aWash.  478,  43  Am.  St.  Rep.  852,  37  Pac.  676,  holding  public 
funds  deposited  in  bank,  not  attachable  by  creditor  of  public  officer; 
Clearview  Ptirk  Imp.  Co.  v.  Detroit  etc.  Ry.  Co.,  164  Mich.  80,  33  L.  R.  A. 
(N.  S.)  250,  129  N,  W.  355,  dismissing  writ  of  error  to  review  entire 
judgment  in  ejectment  where  plaintiff  sought  to  enforce  part  of  judg- 
ment in  his  favor. 

What  will  exonerate  treasurers  and  other  public  officials  from  pay- 
ment of  money  once  in  their  custody.  Note,  67  Am.  Dec.  366» 
368,  372. 

Acts  for  which  sureties  on  official  bonds  are  liable.  Note,  91  Am. 
St.  Rep.  519. 

Liability  of  public  officer  for  loss  of  public  money.  Note,  17  Ann. 
Oas.  980. 

Liability  on  official  bond  for  loss  by  theft  or  bank  failure.  Note, 
22  L.  R.  A.  450. 

Court  is  not  Justifled  In  giving  instmetion  contrary  to  law;  especially 
where  plea  relied  on  as  ground  for  such  instruction  constitutes  no  defense, 
"but  is  Mvolons  and  would  be  stricken  ftom  record  on  motion. 

Approved  in  Newman  v.  McComb,  112  Va.  411,  71  S.  E.  625,  court's 
refusal  to  instruct  upon  issue  presenting  no  defense  was  not  error. 

Motion  f  0^  new  trial  is  not  waiver  of  ezceptionB. 

Approved  in  Preble  v.  Bates,  37  Fed.  774,  holding  presenting  excep- 
tions not  of  itself  constituting  waiver  of  motion  for  new  trial;  Dupuies 
V.  Thompson,  16  Fla.  72,  reviewing  exceptions  where  motion  for  new 
trial  cannot  be  considered;  Tyler  v.  Shea,  4  N.  D.  382,  50  Am.  St.  Rep. 
662,  61  N.  W.  470,  holding  acceptance  of  benefit  by  one  absolutely  en- 
titled not  waiving  right  to  appeal. 

What  proceedings  are  inconsistent  with  motion  for  new  trial  so  as 
to  waive  i^ight  to  move.    Note,  Ann.  Gas.  1914B,  616. 

4  Wall.  186-187,  18  L.  Ed.  321,  UNITED  STATES  v.  AI^LSBUBT. 
Surety's  liability  cannot  exceed  that  of  principal. 
Approved  in  Hardaway  v.  National  Surety  Co.,  150  Fed.  482,  89 
C.  C.  A.  283,  following  rule ;  Roberts  v.  Board  of  Commissioners^  8  Wyo. 


4  WaU.  187-189  NOTES  ON  U.  S.  REPORTS.  20 

177,  56  Pac.  924,  holding  sureties  not  liable  on  bond  wfiere  principal  not 
liable  for  moneys  lost. 

Judgment  at  law  fixing  principal's  llaUUty  Is  admissible  as  evidence, 
and  determines  amount  of  Judgment  in  action  against  surety.  The  latter 
wiU  not  be  reversed  as  too  small,  because  Judgment  fixing  principal's  lia- 
bility subsequently  is  reversed. 

Approved  in  Howgate  v.  United  States,  3  App.  D.  C.  294,  judgment 
against  defaulting  officer  of  government  for  part  of  his  defalcation  is 
evidence,  though  not  conclusive,  against  sureties  in  subsequent  suit; 
Maine  Cent.  R.  Co.  v.  National  Surety  Co.,  113  Me.  477,  L.  B.  A.  1916A, 
881,  94  Atl.  934,  in  action  against  surety  on  bonds  given  by  contractor, 
judgment  for  damages  in  action  against  contractor  is  conclusive  on 
plaintiff,  but  not  on  surety;  Moses  v.  United  States,  166  U.  S.  600,  41 
L.  Ed.  1130,  17  Sup.  Ct.  693,  admitting  judgment  against  principal  as' 
evidence  in  action  against  surety. 

Distinguished  in  Hellams  v.  Abercrombie,  15  S.  C.  117,  40  Am.  Rep. 
689,  holding  surety  entitled  to  foreclose  for  full  amount  though  judg- 
ment against  principal  less. 

Effect  against  surety  of  judgment  against  ofi&cer.    Note,  52  L.  R.  A. 
171,  187. 

4  Wall.  187-189,  18  L.  Ed.  388,  LEFTWITOH  V.  LEOANU. 

Where  an  instrument  is  not  incorporated  into  bill  of  exceptions,  it  must 
1)0  annexed  to  it  or  so  marked  as  to  leave  no  doubt  when  found  in  record 
that  it  is  the  one  referred  to.  A  copy  of  note  sued  on,  attached  to  plead- 
ings, does  not  become  part  of  hill  by  being  merely  mentioned  therein  as 
having  been  offered  in  evidence. 

Approved  in  Weaver  v.  Schumpert,  168  Fed.  44,  93  C.  C.  A.  465,  bill 
of  exceptions  reciting  that  transcript  of  judgment  is  attached,  but  not 
identifying  such  paper  by  some  mark  or  number  is  insufficient;  Grand 
Lodge  etc.  v.  Dreher,  105  Ark.  679,  151  S.  W.  436,  transcript  of  testi- 
mony not  approved  by  judge,  or  filed  by  clerk  until  after  time  for  filing 
bill  of  exceptions  does  not  become  part  of  bill;  International  Order  of 
Twelve  Knights  etc.  v.  Jackson,  101  Ark.  557, 142  S.  W.  1152,  where  bill 
of  exceptions  did  not  identify  insurance  policy  introduced  in  evidence, 
court  could  not  consider  errors  in  instructions  based  upon  provisions  of 
policy;  Thornton  v.  Commonwealth,  113  Va.  743,  73  S.  E.  484,  evidence, 
not  copied  into  bill  of  exceptions  signed  by  judge,  but  appearing  in  sepa- 
rate papers  not  identified,  is  not  part  of  record  on  appeal ;  Jeremy  Imp. 
Co.  v.  Commonwealth,  106  Va.  489,  56  S.  E.  226,  certification  and  iden- 
tification by  judge  of  evidence,  not  incorporated  in  bill  of  exceptions,  is 
sufficient;  Kecoughtan  Lodge,  No.  29,  K.  P.  v.  Steiner  &  Kaufman,  106 
Ya.  591,  10  Aim.  Gas.  256,  56  S.  E.  570,  stenographer's  report  of  evi- 
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dence,  signed  by  counsel  of  both  parties  and  judge,  securely  attached  to 
bill  of  exceptions  by  paper  fasteners  was  sufficiently  identified;  Tracy 
V.  Carver  Coal  Co.,  57  W.  Va.  590,  60  S.  E.  826,  applying  rule  to  evi- 
dence taken  down  and  transcribed  by  shorthand  reporter ;  Reed  v.  Gard- 
ner, 17  Wall.  411,  21  L.  Ed.  665,  refusing  to  consider  depositions,  ex- 
hibits, certificates,  contained  in  transcript,  but  not  in  bill;  United  States 
V.  Three  Hundred  and  Thirty-seven  Cases  Wine,  1  Woods,  48,  Fed.  Cas. 
16,506,  refusing  to  consider  deposition  not  identified  and  inserted  in 
record  after  signing  exceptions;  Southwest  Virginia  Imp.  Co.  v.  Frari^ 
58  Fed.  173,  7  C.  C.  A.  149,  refusing  to  consider  exceptions  unless  evi- 
dence out  of  which  questions  arose  be  given ;  St.  Louis  etc.  R.  R.  Co.  v. 
Godby,  45  Ark.  490,  holding  direction  in  bill  for  clerk  to  insert  instruc- 
tions, does  not  identify  them;  Pennsylvania  Co.  v.  Sears,  136  Ind.  482, 
36  N.  E.  '355,  holding  deposition  placed  within  bill,  but  not  fastened  to 
it,  not  part  thereof ;  New  Albany  v.  Iron  Substructure  Co.,  141  Ind.  509, 
40  N.  E.  47,  holding  commissioner's  report  of  evidence,  not  part  of  rec- 
ord by  direction  "here  insert";  Atchison  etc.  R.  R.  Co.  v.  Wagner,  19 
Kan.  340,  sustaining  motion  to  strike  out  bill  of  exceptions  containing 
directions  to  insert;  Gunn  v.  Ohio  River  R.  R.  Co.,  37  W.  Va.  424,  16 
8.  E.  629,  holding  reference  to  paper,  clearly  identifying  it,  makes  such 
paper  part  of  record. 

4  Waa  189-196,  18  L.  Ed.  416^  1£AT0B  ▼.  SHEFFIELD. 

Municliial  corporation  liaving  legal  title  to  stiftet  and  using  and  treat- 
ing it  as  pabUc,  is  liable  for  Injuries  caused  by  its  negligent  maintenance.^ 
A  plea^  to  action  for  injuries  so  caused,  that  locus  in  oao  was  not  legally 
established  public  street  is  not  defense. 

.  Approved  in  Langley  v.  Augusta,  118  Ga.  597,  46  S.  E.  489,  holding 
'where  city  authorities  authorized  to  construct  sewer  in  particular  man- 
ner after  complying  with  given  formalities,  city  answerable  in  damages 
to  party  sustaining  injury  as  consequence  of  construction  of  such  sewer^ 
though  prescribed  method  not  followed  in  construction;  Abilene  v. 
Wright,  4  Kan.  App.  711,  46  Pac.  716,  city  of  second  class  is  liable  for 
damages  for  injury  caused  by  def ectivfi^dewalk ;  Miller-  v.  Detroit,  156 
Mich.  637,  132  Am.  St.  Rep.  537,  16  Ann.  Oaa.  832,  121  N.  W.  493,  dam- 
ages cannot  be  recovered  from  city  for  injury  caused  by  dead  limb  fall- 
ing from  live  tree  between  sidewalk  and  curb;  May  v.  Anaconda,  26 
Mont.  144,  66  Pac.  761,  holding  under  statute  providing  that  fee  of 
streets  shown  on  city  plat  shall  be  vested  in  city  for  use  of  public,  where 
city  has  by  ordinance  improved  and  accepted  such  street  it  is  liable  for 
injuries  caused  by  defects  therein;  Gilbreath  v.  Greensboro,  153  N;  C. 
397,  69  S.  E.  268,  in  action  for  damages  for  negligence  in  maintaining 
street,  city  cannot  question  regularity  of  proceedings  by  which  place 
became  street;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New 
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York,  179  U.  S.  583,  45  L.  Ed.  329,  21  Sup.  Ct.  223,  majority  holding 
city  liable  by  maritime  law  for  negligence  of  servants  Ui  charge  of  fire- 
boat  in  consequence  of  which  it  collides  with  and  damages  another 
vessel;  Eastman  v.  Clackamas  Co.,  32  Fed.  28,  and  Greenwood  v.  West- 
port,  60  Fed.  570,  63  Conn.  593,  all  allowing  damages  against  munici- 
pality for  negligently  maintaining  bridge;  Roundtree  v.  Commissioners, 
80  Ind.  484,  41  Am.  Rep.  826,  issuing  mandamus  to  compel  commission-' 
ers  to  repair  bridge ;  Leavenworth  v.  Laing,  6  Kan.  286,  holding  city  es- 
topped from  denying  street  was  legally  dedicated;  Shartle  v.  Minne- 
apolis, 17  Minn.  312,  holding  city  by  assuming  control  of  bridge  became 
liable  for  injuries  received  thereon;  Sewell  v.  Cohoes,  75  N.  Y.  51,  31 
Am.  Rep.  422,  and  Houf e  v.  Fulton,  34  Wis.  619,  17  Am.  Rep.  470,  both 
holding  municipal  corporation  estopped  from  denying  that  highway  was 
a  public  street;  Collensworth  v.  New  Whatcom,  16  Wash.  231,  47  Pac. 
441,  holding  city  liable  for  injuries  though  acting  beyond  its  corporate 
powers;  Phillips  v.  Huntington,  35  W.  Va.  411,  14  S.  E.  19,  holding 
prima  facie  case  established  when  plaintiff  shows  city  treated  place  as 
public;  Wilson  v.  Wheeling,  19  W.  Va.  349,  reversing  judgment,  where 
instructions  implied  that  exemplary  damages  might  be  awarded. 

Distinguished  in  Faust  v.  City  of  Cleveland,  121  Fed.  813,  58  C.  C.  A. 
194,  holding  city  not  liable  for  injury  to  vessel  arising  from  obstruction 
in  navigable  river  within  its  limits;  Hageage  v.  District  of  Columbia, 
42  App.  D.  C.  113,  District  of  Columbia  is  not  liable  for  death  of  child 
caused  by  falling  from  unguarded  retaii^ing  wall  in  alley. 

Municipal  corporation  Is  liable  for  personal  injuries,  the  result  of  care- 
lessness and  negligence  on  part  of  public  authorities  in  maintaining  streets. 

Approved  in  City  of  Guthrie  v.  Swan,  5  Okl.  783,  51  Pac.  564,  follow- 
ing rule;  Barnes  v.  District  of  Columbia,  91  U.  S.  551,  23  L.  Ed.  448, 
Mayor  v.  Waldner,  49  Ga.  321,  Cleveland  v.  St.  Paul,  18  Minn.  286,  and 
Ludlow  V.  Fargo,  3  N.  D.  489,  57  N.  W.  508,  holding  municipal  corpora- 
tion liable  for  negligently  leavii^  excavation  unguarded;  Galveston  v. 
Posnainsky,  62  Tex.  129,  holding  municipal  corporation  liable  for  in- 
juries caused  by  negligent  keeping  of  streets ;  Lenzen  v.  New  Braunf els, 
13  Tex.  Civ.  App.  351,  35  S.  W.  348,  holding  city  liable  for  negligently 
failing  to  supply  water  to  extinguish  fire;  Petersburg  v.  Applegarth,  28 
Gratt.  344,  26  Am.  Rep.  862,  holding  city  liable  for  loss  of  vessel  due  to 
submerged  pile ;  Chapman  v.  Milton,  31  W.  Va.  389,  7  S.  E.  24,  holding 
necessary  to  allege  that  place  was  a  public  street,  or  so  used. 

Distinguished  in  Hill  v.  Boston,  122  Mass.  371,  380,  23  Am.  Rep.  358, 
366,  holding  city  not  liable  for  injuries  caused  by  defective  construction 
of  schoolhouse. 

Mnnicipal  corporation  cannot  be  held  liable  for  injuries  arising  out  of 
negligent  maintenance  of  public  streets  by  corporate  authorities,  unless  it 
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be  shown,  actually  or  constructively,  that  corporation  has  knowledge  of  the 
negligent  condition  of  such  streets. 

Approved  in  District  of  Columbia  v.  Payne,  13  App.  D.  C.  604,  actual 
or  constructive  notice  must  be  shown  to  hold  municipality  liable  for  in- 
juries caused  by  defect  in  sidewalk;  Denver  v.  Dean,  10  Colo.  379,  3 
Am.  St.  Rep.  597,  16  Pac.  32,  holding  instructions  charging  city  with 
notice  insufficient;  Orlando  v.  Heard,  29  Fla.  689,  11  South.  184,  sus- 
taining demurrer,  where  declaration  does  not  show  municipal  corpora- 
tion h&ii  notice;  Doulson  v.  Clinton,  33  Iowa,  399,  reversing  judgment 
where  evidence  fails  to'  show  knowledge  of  defect ;  Kranz  v.  Mayor,  64 
Md.  498,  2  Atl.  911,  holding  sufficient  for  jury  testimony  whether  city 
had  notice  of  repairs  being  negligently  conducted;  Baltimore  v.  Schnit- 
ker,  84  Md.  43,  34  Atl.  1134,  holding  no  evidence  to  show  sewer  improp- 
erly constructed  or  negligepce  in  maintaining  it;  Lindholm  v.  St.  Paul, 
19  Minn.  246,  presuming  notice  where  defect  in  public  street  is  open 
and  notorious;  Freeholders  v.  Hough,  66  N.  J.  L.  642,  28  Atl.  91,  hold- 
ing freeholders  chargeable  with  notice,  where  danger  openly  existed  two 
weeks;  Requa  v.  Rochester,  46  N.  Y.  136,  6  Am.  Bep.  57,  holding  defect 
in  bridge  known  to  inhabitants,  sufficient  to  charge  city  with  notice; 
Hume  V.  New  York,  47  N.  Y.  646,  holding  error  in  not  instructing  that 
city  was  not  liable  for  secret  defect ;  Jones  v.  Greensboro,  124  N.  C.  314, 
32  S.  E.  676,  reversing  case  where  plaintiff  failed  to  show  notice  of  de- 
fects, causing  injury ;  Ludlow  v.  Fargo,  3  N.  D.  491,  67  N.  W.  608,  hold- 
ing city  chai^eable  with  notice,  where  ditch  was  result  of  act  of  city; 
Mack  V.  Salem,  6  Or.  279,  reversing  judgment  where  evidence  failed  to 
show  notice  of  defect  by  city;  Franke  v.  St.  Louis,  110  Mo.  640,  19 
S.  W.  944,  holding  sufficient  to  go  to  jury  evidence  of  open  and  obvious 
defect ;  Dunn  v.  Wilmington  etc.  R.  R.  Co.,  124  K.  C.  260,  32  S.  E.  713, 
holding  keeping  of  engine  under  head  of  steam,  evidence  of  negligence; 
Curry  v.  Mannington,  23  W.  Va.  20,  stating  general  rule  as  to  notice 
required  to  charge  municipal  corporation  with  negligence. 

Liability    of   municipal    corporation   for   injuries    from   defective 
streets.    Note,  7  Am.  Bep.  48. 

City's  liability  for  damages  occasioned  in  execution  of  governmental 
or  sovereign  power.    Note,  66  Am.  Dec.  437. 

Municipal  liability  as  to  stationary  obstructions  in  streets.    Note, 
4  Ann.  Oas.  968. 

Liability  of  municipality  for  defects  or  obstructions  in  streets. 
Note,  20  L.  R.  A.  (N.  S.)  561,  581,  689. 

Miscellaneous.  Cited  in  Jeffress  v.  Town  of  Greenville,  154  N.  C. 
493,  70  S.  E.  920,  where  dedicated  street  had  been  used  for  many  years 
and  town  constructed  sidewalks,  acceptance  was  sufficient. 
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4  Wall.  196-204,  18  K  Ed.  322,  CHBISTT  ▼.  PBIOaEON. 

Supreme  Court  will  follow  the  interpretation  of  local  laws,  affecting 
land  titles,  by  the  highest  court  of  the  respective  States  IrrespectiYe  of  de- 
cisions of  sister  States  on  like  laws,  or  of  the  opinion  of  the  Supreme  Court 
as  to  the  correctness  of  such  interpretation. 

Approved  in  Nielsen  v.  Chicago  etc-  R.  R.  Co.,  187  Fed.  397,  109 
C.  C.  A.  225,  following  decision  of  State  court  that  statute  requiring 
railroad  to  fence  tracks  was  void  because  n%t  specially  named  in  procla- 
mation calling  special  session;  Kuhn  v.  Fairmont  Coal  Co.,  152  Fed. 
1015,  decision  of  State  court  that  deed  to  coal  underlying  land  did  not 
contain  implied  covenant  to  sustain  surface  became  rule  of  property 
followed  by  Federal  courts;  Reed  v.  Munn,  148  Fed.  749,  80  C.  C.  A. 
215,  where  claimants  of  conflicting  mining  locations  conveyed  interests 
to  trustee  to  adjust  controversy,  equitable  interesi  of  beneficial  owners 
under  trust  agreement  was  seizable  under  execution ;  Whitman  v.  Atkin- 
son, 130  Fed.  761,  65  C.  C.  A.  185,  applying  rule  to  action  against  stock- 
holders on  statutory  liability  under  Kan.  Gen.  Stats.  1889,  c.  23,  §§  32, 
44 ;  York  v.  Washburn,  129  Fed-.  567,  569,  64  C.  C.  A.  132,  oral  contract 
for  letting  of  realty  located  in  Minnesota  for  more  than  one  year,  not 
compl3dng  with  statute  of  frauds  of  such  State,  is  not  void  and  lessee 
cannot  recover  earnest-money;  Williams  v.  Gay  lord,  102  Fed.  375,  42 
C.  C.  A.  401,  following  State  construction  of  Cal.  Stats.  1880,  p.  131, 
§  1,  that  statute  applies  to  mortgages  by  foreign  as  well  as  domestic 
mining  corporations  owning  ground  in  State;  Fidelity  Ins.  etc.  Co.  v. 
Mechanics'  Sav.  Bank,  97  Fed.  302,  38  C.  C.  A.  193,  holding  Kansas 
courts'  decisions  that  stockholder  sued  on  statutory  liability  may  plead 
corporation's  indebtedness  to  him  determine  rights  of  parties  to  action 
therefor  in  another  jurisdiction;  Louisiana  v.  Pilsbury,  105  U.  S.  294, 
26  li.  Ed.  1096,  holding  uniformity  of  taxation  applies  not  to  all  prop- 
erty in  the  State  but  to  all  property  on  which  taxes  are  levied; 
McArthur  v.  Scott,  113  U.  S.  391,  28  L.  Ed.  1031,  5  Sup.  Ct.  667,  hold- 
ing decree  annulling  probate  void  as  to  heirs  bom  subsequent  to  such 
decree;  Chicago  Union  Bank  v.  Kansas  City  Bank,  136  U.  S.  235,  34 
L.  Ed,  345, 10  Sup.  Ct.  1017,  holding  trust  deed,  conveying  personal  prop- 
erty for  partnership  debts,  operated  as  mortgage;  Bauserman  v.  Blunt, 
147  U.  S.  657,  37  L.  Ed.  320,  13  Sup.  Ct.  470,  holding  statute  of  limita- 
tions suspended  while  debtor,  though  resident,  is  absent  from  State; 
May  V.  Tenney,  148  U.  S.  65,  37  L.  Ed.  371,  13  Sup.  Ct.  493,  holding  as- 
signment to  bona  fide  creditors  cannot  be  avoided  by  unpreferred  credi- 
tors ;  Wade  v.  Travis  Co.,  174  U.  S.  508,  43  L.  Ed,  1064,  19  Sup.  Ct.  718, 
overruling  previous  decisions  in  force  at  time  decision  of  United  States 
Circuit  Court  was  made ;  Hawes  v.  Contra  Costa  Water  Co.,  5  Sawy.  289, 
Fed.  Cas.  6235,  holding  company  bound  to  supply  Oakland  with  water 
free  for  irrigating,  etc.,  purposes;  Barney  v.  Keokuk,  4  Dill.  598,  Fed. 
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€as.  1032,  holding'  corporation  without  right  nnder  charter  to  erect 
depot  in  street;  Moore  v.  Young,  4  Biss.  135,  Fed.  Cas.  9782,  holding 
unrecorded  mortgage  without  delivery  of  possession  void  against  as- 
signee in  bankruptcy;  State  v.  Grand  Trunk  Ry.  Co.,  3  Fed.  889,  re- 
manding case,  where  proceeding  was  of  a  criminal  nature;  Lamb  v. 
Farrell,  21  Fed.  8,  holding  suit  in  equity  will  lie  to  remove  cloud  from 
title;  Beall  v.  Cowan,  75  Fed.  143,  21  C.  C.  A.  267,  holding  mortgage 
given  to  secure  certain  creditors  not  objectionable  as  assignment;  First 
Nat.  Bank  v.  GHass,  79  Fed.  708,  25  C.  C.  A.  151,  affirming  decision  of 
State  court  as  to  homestead  exemption;  Hoge  v.  Magnes,  85  Fed.  357, 
29  C.  C.  A.  564,  holding  tax  deed,  though  void,  gives  color  of  title; 
Miller  v.  Ferris  etc.  District,  85  Fed.  701,  holding  validity  of  organ- 
ization conclusively  established;  Apis  v.  United  States,  88  Fed.  939, 
holding  rights  of  Indians  to  land  in  question  not  open  to  challenge ;  dis- 
senting opinion  in  Ottenberg  v.  Corter,  76  Fed.  269,  34  L.  R.  A.  624,  22 
O.  C.  A.  163,  majority  holding  chattel  mortgage  valid  though  executed 
shortly  before  assignment;  dissenting  opinion  in  Johns  v.  Doe,  33  Md. 
529,  majority  holding  will  not  be  embraced  within  provisions  of  code; 
Hill  V.  Boston,  122  Mass.  380,  28  Am.  Rep.  366,  holding  question  whether 
municipal  corporation  liable  for  tort,  not  arising  in  Supreme  Court. 

Distinguished  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  865,  2 
Sup.  Ct.  22,  refusing  to  follow  interpretation  of  State  court,  made  after 
decision  in  Circuit  Court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  tOj  Federal  courts. 
Note,  40  If.  R.  A.  (N.  S.)  891,  418. 

Mezlcan  colonization  law  of  1824  was  part  of  local  law  of  Texas,  after 
its  independence,  and  State  dedsion  conMming  it  is  Mnding  upon  Supreme 
Court 

.  Approved  in  Emeric  v.  Alvarado,  64  Cal.  556,  2  Pao.  432,  holding  un- 
necessary to  decide  whether  deputation  had  authority  to  grant  land. 

Rate  of  interest  after  maturity.    Note,  47  Am.  Rep.  75.  - 

4  Wan.  204-210,  18  L.  Ed.  325,  LANFEAR  v.  HUNIJnr. 

Act  of  Congress  of  1856,  confirming  Spanish  grant  to  Lanfear,  did  not 
enlarge  or  diminish  what  the  oiiginal  grant  gave,  but  simply  extinguished 
the  claim  of  United  States  thereto;  as  regards  adverse  claimants,  it  con- 
cluded notMng. 

Approved  in  Lavedan  v.  Trinchard,  35  La.  Ann.  541,  holding  congres- 
sional act  confirming  grant  remitted  adverse  claimants  to  State  courts. 

Supreme  Court  has  no  power  to  review  an  adjudication  of  State  court 
purely  on  question  of  boundary,  although  the  title  is  derived  from  act  of 
Congress.    It  is  limited  to  reviewing  errors  relating  to  title. 
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Approved  in  Chapman  etc.  Land  Co.  v.  Bigelow,  206  U.  S.  45,  51 
L.  Ed.  956,  27  Sup.  Ct.  679,  Federal  court  refuses  to  revise  decisions  of 
State  court  that  swamp-lands,  reclaimed  to  some  extent,  lying  between 
government  meander  line  and  main  channel  of  river  did  not  pass  to 
grantee  as  riparian  rights ;  Dower  v.  Richards,  151  U.  S.  666,  38  L.  Ed. 
808,  14  Sup.  Ct.  455,  refusing  to  review  upon  error,  decision  of  State 
court  as  to  facts. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

4  WaU.  210-220,  18  I..  Ed.  339,  WITHEBBPOON  ▼.  DTTNOAN. 

Supreme  Ooort  will  not  Interfere  with  revenue  laws  of  States,  nor  with 
their  interpretation  by  courts.  The  States  have  a  rl£^t  to  determine  the 
manner  of  levying  and  collecting  ta^^^,  and  can  provide  that  an  erroneous 
assessment  does  not  vitiate  a  tax  sale. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Kentucky,  218  U.  S.  560,  54 
L.  Ed.  1150,  31  Sup.  Ct.  95,  Federal  Constitution  does  not  preclude  State 
from  requiring  corporation  controlling  and  exercising  franchise  to  pay 
tax  thereon,  though  not  actual  owner  of  franchise ;  Paddell  v.  New  York, 
211  U.  S.  451, 16  Ann.  Oas.  187,  53  L.  Ed.  278,  29  Sup.  a.  139,  land  sub- 
ject to  mortgage  may  be  taxed  for  full  value  without  deduction  of  mort- 
gage debt  from  valuation  of  land  or  owner's  personal  property ;  Ballard 
V.  Hunter,  204  U.  S.  257,  51  L.  Ed.  472,  27  Sup.  Ct.  261,  nonresident 
owners  of  property  assessed  and  sold  pursuant  to  statute  creating  levee 
district  not  deprived  of  property  without  due  process  of  law ;  Turpin  v. 
Lemon,  187  U.  S.  58,  47  L.  Ed.  74,  23  Sup.  Ct.  23,  holding  sales  for  un- 
paid taxes  need  not  show  of  record  that  sheriff's  return  complied  with 
statutory  procedure ;  Hertzler  v.  Freeman,  12  N.  D.  189,  96  N.  W.  295, 
assessment  of  realty  in  name  of  another  than  owner  does  not  render 
tax  void;  Coolidge  v.  Pierce  Co.,  28  Wash.  102,  68  Pac.  393,  holding, 
under  statute  providing  that  proceedings  for  enforcement  of  tax  shall 
be  in  rem,  failure  of  taxing  officers  to  enter  realty  owner's  name  after 
description  of  land  is  not  substantial  defect;  State  v.  King,  64  W.  Va. 
607,  63  S.  E.  494,  forfeiture  laws  to  enforce  payment  of  taxes  are  valid  v 
Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  638,  6  L.  R.  A.  (N.  S.)  628, 
53  S.  E.  942,  statute  taxing  chattels  real,  including  lease,  is  valid;  Cas- 
tillo V.  McConnico,  168  U.  S.  682,  42  L.  Ed.  625, 18  Sup.  Ct.  232,  refusings 
to  review  decision  of  State  court,  upholding  tax  sale;  Thomas  v.  Gay,. 
169  U.  S.  277,  42  L.  Ed.  745,  18  Sup.  Ct.  345,  upholding  territorial  act 
subjecting  cattle  of  nonresidents  grazing  on  Indian  reservations  to  taxa- 
tion; Bowman  v.  Cockrill,  6  Kan.  342,  upholding  statute  of  limitation 
barring  recovery  of  property  sold  for  taxes;  State  v.  Sponaugle.  45 
W.  Va.  419,  43  L.  B.  A.  730,  32  S.  E.  284,  upholding  provision  of  State 
Constitution  forfeiting  land,  failed  to  be  entered  for  taxation. 
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Place  where  property  may  be  taxed.    Not^  56  Am.  Dec.  524« 

Power  of  legislature  i;o  supply  defects  in  assessments  for  taxes. 
Note,  76  Am.  Dec.  533. 

Wlien  land  Is  entered  and  certificate  given,  the  particular  land  la  sev- 
ered ftom  mass  of  public  lands,  and  becomes  private  property,  subject  to  all 
its  incidents,  including  taxation  by  tbe  States  even  though  patent  has  not 
issued.  When  patent  issues  it  refers  back  to  time  of  entry;  until  such  time 
United  States  holds  mere  naked  title  for  benefit  of  purchaser. 

Approved  in  Christiansen  v.  King  County,  239  U.  S.  364,  60  L.  Ed. 
332,  36  Sup.  Ct.  118,  organic  act  prohibiting  disposal  of  public  lands  did 
not  limit  right  of  territory  to  legislate  in  regard  to  escheat  of  private 
property  for  failure  of  heirs;  Bothwell  v.  Bingham  County,  237  U.  S. 
647,  59  L.  Ed.  1160,  35  Sup.  Ct.  702,  entryman,  as  beneficial  owner  of 
public  land,  may  be  taxed,  though  legal  title  I'emains  in  United  States; 
Wilson  Cypress  Co.  v.  Del  Pozo  Y.  Marcos,  236  U.  S.  661,  59  L.  Ed.  769, 
35  Sup.  Ct.  446,  Spanish  grant  confirmed  and  surveyed  was  s^regated 
from  public  domain  and  subject  to  taxation  by  State,  though  survey  not 
eonfirmed  by  land  commissioner;  United  States  v.  Detroit  Timber  etc. 
Co.,  200  U.  S.  338,  50  L.  Ed.  506,  26  Sup.  Ct.  282,  bona  fide  purchaser  of 
standing  timber  from  holder  of  receiver's  final  certificate  of  purchase, 
on  avoidance,  for  entryman's  fraud,  of  subsequent  patents,  need  not 
account  to  government  for  timber  cut;  Hodges  v.  Colcord,  193  U.  S.  196, 
48  L.  Ed.  679,  24  Sup.  Ct.  433,  one  who  by  contract  induced  relinquish- 
ment in  local  land  office  of  homestead  entry  made  by  disqualified  entry- 
man  has  right  of  entry  though  settlement  made  between  homestead  en- 
try and  initiation  of  contest ;  Clark  v.  Herington,  186  U.  S.  210,  46  L.  Ed. 
1131,  22  Sup.  Ct.  874,  holding  recovery  of  damages  for  breach  of  cove- 
nant of  warranty  in  conveyance  by  grantee  of  railroad  of  lands  selected 
as  indemnity  lands  which  were  only  open  to  homestead  and  pre-emption 
entry  cannot  be  defeated  by  contention  that  land  department  could  not 
cancel  such  selection  without  notice;  Stearns  v.  Minnesota,  179  U.  S. 
251,  45  L.  Ed.  177,  21  Sup.  Ct.  83,  holding  contracts  between  Minnesota 
and  railroads  exempting  them  from  all  other  taxes  until  sale  or  lease 
of  lands  were  not  void;  Cloquet  Lumber  Co.  v.  Burns,  207  Fed.  45,  124 
C.  C.  A.  600,  plaintiff  entering  and  occupying  land  for  nine  years  under 
homestead  laws  could  maintain  replevin  agaihst  defendant  cutting  trees, 
though  land  unsurveyed  and  no  entry  made  in  land  office ;  United  States 
V.  Southern  Oregon  Co.,  196  Fed.  426,  in  suit  by  Federal  government  to 
decree  forfeiture  of  land  for  breach  of  condition  of  grant,  defendant 
denying  right  of  government  cannot  restrain  collection  of  taxes  by 
county;  Hoyt  v.  Weyerhaeuser,  161  Fed.  329,  88  C.  C.  A.  404,  entry- 
man  upon  land  within  indemnity  limits  of  grants  to  railroad  before  secre- 
tary's approval  of  selection  by  grantee  has  equitable  title;  Clearwater 
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Timber  Co.  v.  Shoshone  County,  155  Fed.  623,  lands  not  offieially  sur- 
veyed are  not  taxable  and  survey  is  not  complete  until  accepted  by  Land 
Department;  M'Cune  v.  Essig,  118  Fed.  276,  278,  holding  patent  to 
widow  of  homesteader  upon  her  making  final  proof  in  accordance  with 
homestead  law  passes  no  interest  by  inheritance  to  husband's  children; 
Teller  v.  United  States,  117  Fed.  581,  64  C.  C.  A.  349,  holding  payment 
of  price  by  applicant  for  purchase  of  public  land  vested  in  him  equitable 
title  to  land  by  relation  as  of  date  of  application  including  timber  cut 
after  application ;  Teller  v.  United  States,  113  Fed.  279,  282,  51  C.  C.  A. 
230,  holding  occupant  of  mineral  claim  who  has  applied  for  patent  be- 
fore purchase  price  is  paid  and  before  he  receives  certificate  has  no  right 
to  cut  timber  on  claim  for  removal ;  James  v.  Qermania  Iron  Co.,  107 
Fed.  603,  46  C.  C.  A.  476,  holding  entry  under  half-breed  scrip  segre- 
gated land  from  public  domain ;  Qxdf  etc.  Ry.  Co.  v.  Clark,  101  Fed.  679, 
41  C.  C.  A.  597,  holding  receiver's  certificate  to  homesteader  in  posses- 
sion supports  action  for  damages  to  land  by  wrongdoer  who  does  not 
connect  himself  with  title;  Alta  Min.  &  S.  Co.  v.  Benson  Min.  etc.  Co.,  2 
Ariz.  371,  16  Pac.  569,  holding  after  entry  of  mining  claim  for  patent 
and  issuance  of  certificate  of  purchase  land  covered  thereby  becomes 
private  property,  and  annual  assessment  work  is  unnecessary;  Hibben 
V.  Malone,  85  Ark.  588, 109  S.  W.  1009,  purchaser  of  swamp-lands  before 
patent  issues  to  State  receives  equitable  title,  and  statute  of  limitations 
runs  from  date  of  confirmation  of  grant  to  State;  Jameson  v.  James, 
155  Cal.  279,  100  Pac.  702,  locator  of  mineral  claim  cannot  maintain  ac- 
tion to  have  patent  for  prior  homestead  entry  canceled;  King  v.  Great 
Northern  Ry.  Co.,  20  Idaho,  693,  119  Pac.  711,  x>erson  in  possession  of 
land  and  contesting  prior  entry  cannot  maintain  action  for  loss  of  timber 
destroyed  by  fire  negligently  set  by  railway  before  homestead  entry 
made;  Batterton  v.  Douglas  Mining  Co.,  20  Idaho,  765,  38  L.  R.  A. 
(N.  S.)  1121, 120  Pac.  829,  acceptance  of  final  proof  and  issuance  of  re- 
ceipt segregates  land,  and  relocator  of  mineral  land  before  prior  entry, 
canceled  was  mere  trespasser;  Gulf  etc.  Ry.  Co.  v.  Clark,  2  Ind.  Ter. 
324,  51  S.  W.  963,  entryman,  having  certificate  of  entry,  may  maintain 
action  for  trespass  against  riparian  owner  maintaining  dike  and  flooding 
his  land;  Bishop  v.  O'Brien  County,  144  Iowa,  571, 123  N.  W,  353,  where 
litigation  of  overlapping  grants  prevents  issuance  of  patent,  grantee 
cannot  impeach  his  own  title  to  avoid  taxes;  Herrick  &  Stevens  v.  Sar- 
gent &  Lahr,  140  Iowa,  600,  182  Am.  St.  Rep.  281,  117  N.  W.  754,  tax 
title  to  land  obtained  before  issuance  of  patent  is  valid ;  Robson  v.  Com- 
missioner of  State  Land  Office,  148  Mich.  17,  111  N.  W.  908,  grant  of 
swamp-lands  by  State  to  county  for  construction  of  road  vests  equitable 
title,  and  right  of  assignee  of  county  to  select  lands  and  obtain  patent 
is  not  barred  by  statute  of  limitations;  Long  v.  Olson,  115  Iowa,  392, 
88  N.  W.  934^  holding  assignee  of  bounty  warrant  was  not  entitled  to 
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tax  exemption  for  three  years,  under  act  of  Congress  of  1845  exempting 
Iowa  bounty  lands  from  taxation  for  three  years  after  admission  of 
State;  Davis  v.  Magoon,  109  Iowa,  327,  80  N.  W.  429,  holding  wher^ 
party  pre-empted  land  and  entry  was  erroneously  canceled  and  was  later 
reinstated  with  notice  that  no  patent  would  issue  under  existing  circum* 
stances,  he  was  equitable  owner  for  purpose  of  taxation ;  Rogers  v.  Clark 
Iron  Co.,  104  Minn.  221, 116  N.  W.  748,  where  entryman  transfers  right 
by  power  of  attorney,  patent  issued  in  name  of  entiyman  vests  title 
in  assignee;  Wilcox  v.  Phillips,  199  Mo.  301,  97  S.  W.  889,  entryman 
becomes  equitable  owner  of  military  bounty  land,  and  State  is  authorized 
to  tax  same;  Choctaw  etc.  R.  Co.  v.  Drew,  37  Okl.  408,  44  L.  R.  A. 
(K.  S.)  88,  130  Pae.  1154,  owner  of  permanent  improvements  on  town 
lots  scheduled  to  him  by  townsite  commission  had  sufficient  title  prior 
to  issuance  of  patent  to  maintain  action  for  damages  against  railroad 
maintaining  nuisance;  Mc Williams  Inv.  Co.  v.  Livingston,  22  Okl.  888, 
98  Pae.  916,  deed  of  Creek  citizen  to  portion  of  allotment  before  deed 
issued  to  him  by  chief  is  not  invalid,  but  subsequently  acquired  l^al 
title  passes  to  allottee's  grantee;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl. 
301,  315,  95  Pae.  795,  800,  citizen  of  Indian  tribe,  receiving  certificate  of 
allotment,  may  make  valid  conveyance  of  land  before  issuance  of  patent ; 
De  Graffenreid  v.  Iowa  Land  etc.  Co.,  20  Okl.  700,  95  Pae.  629,  Creek 
freedman  receiving  certificate  for  allotment  has  equitable  estate  which 
passes  to  heirs  according  to  Creek  laws  of  descent ;  Enid  etc.  Ry.  Co.  v. 
Kephart,  19  Okl.  12,  91  Pae.  1053,  homestead  entry  s^regates  land  from 
public  domain,  and  precludes  railroad  from  subsequent  appropriation 
for  right  of  way  through  public  lands;  Gourley  v.  Countryman,  18  Okl. 
232,  90  Pae.  431,  receiver  of  certificate  prior  to  issue  of  patent  has 
equitable  estate,  not  fee  simple,  and  is  not  barred  from  entering  public 
lands  in  Oklahoma  under  homestead  laws;  Oklahoma  City  v.  McMaster, 
12  Okl.  588,  73  Pae.  1017,  rights  of  one  making  homestead  entry  cannot 
be  taken  away  for  public  use  except  by  compensation  and  due  process 
of  law ;  McMichael  v.  Murphy,  12  Okl.  160,  161,  70  Pae.  191,  and  Holt 
V.  Murphy,  15  Okl.  18,  79  Pae.  267,  both  holding  homestead  application 
to  enter  land  already  covered  by  subsisting  homestead  entry  confers  no 
rights  on  applicant;  Flanagan  v.  Forsythe,  6  Okl.  235,  50  Pae.  155,  after 
final  proof  made  and  patent  for  homestead  issued,  homestead  not  exempt 
from  debts ;  Budd  v.  Gallier,  50  Or.  45,  89  Pae.  639,  land  purchased  from 
United  States  is  subject  to  judgment  lien  after  certificate  is  issued  and 
before  issuance  of  patent;  Morse  v.  Pickler,  28  S.  D.  616,  134  N.  W. 
810,  assignee  of  entryman  has  equitable  title  to  land  and  may  maintain 
aetion  to  quiet  title;  Flood  v.  Vimig,  79  Wash.  419, 140  Pae.  334,  whertf 
land  was  entered  and  certificate  of  entry  issued,  rejection  of  proof  and 
holding  up  patent  did  not  suspend  State's  right  to  tax;  Haumesser  ▼. 
Chehalis  County,  76  Wash.  572, 136  Pae.  1142,  filing  of  adverse  proceed- 
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ing  against  entry  and  final  proof  did  not  suspend  right  of  State  to  tax, 
where  land  remained  in  possession  of  locator  and  patent  was  finally 
issned  to  him;  Bash  v.  Cascade  Min.  Co.,  29  Wash.  53,  69  Pac.  403,  hold- 
ing vendee  of  mining  claim  going  into  possession  cannot  rescind  merely 
because  vendor  has  not  obtained  patent,  where  vendor  holds  receiver's 
receipt;  dissenting  opinion  in  Oregon  Short  Line  R.  Co.  v.  Stalker,  14 
Ida.  397,  94  Pac.  67,  majority  holding  that  railroad  could  recover  from 
pre-emptor  land  granted  for  station  and  not  withdrawn  from  entry 
through  fault  of  local  officers;  Deffeback  v.  Hawke,  115  U.  S.  405,  29 
L.  Ed.  427,  6  Sup.  Ct.  101,  allowing  recovery  of  mineral  land  by  one 
holding  certificate  of  entry ;  Cornelius  v.  Kessel,  128  U.  S.  460,  82  L.  Ed. 
483,  9  Sup.  Ct.  123,  holding  subsequent  patentee  not  entitled  to  recover 
against  holder  of  entry  certificate;  Sturr  v.  Beck,  133  U.  S.  548,  38 
L.  Ed.  764,  10  Sup.  Ct.  353,  holding  lawful  occupancy  under  settlement 
and  entry  sufficient  against  subsequent  adverse  claimant ;  Benson  Mining 
&  Smelting  Co.  v.  Alta  Mining  &  Smelting  Co.,  145  U.  S.  433,  434,  86 
If.  Ed.  764,  765,  12  Sup.  Ct.  879,  holding  attempted  relocation  void  and 
passes  no  title;  Winona  Land  etc.  Co.  v.  Minnesota,  159  U.  S.  530,  40 
L.  Ed.  249,  16  Sup.  Ct.  85,  holding  exemption  of  railroad  lands  from 
taxation  ceased  when  equitable  title  was  conveyed;  Forbes  v.  Graoy,  9 
Fed.  Cas.  403,  holding  ores  extracted  taxable,  though  patent  has  not 
issued;  Union  Mill  etc.  Co.  v.  Dangberg,  2  Sawy.  455,  Fed.  Cas.  14,370, 
holding  plaintiff  entitled  to  riparian  rights,  although  without  patent; 
Mc Williams  v.  Withington,  7  Sawy.  206,  7  Fed.  327,  holding  interest 
in  time  purchase  from  State  subject  to  levy  and  execution;  B[ayner 
V.  Stanly,  8  Sawy.  226,  13  Fed.  226,  holding  patent  dating  from  entry, 
conclusive  as  to  title  against  prior  patent ;  Pacific  Coast  Min,  etc.  Co.  v. 
Spargo,  8  Sawy.  647, 16  Fed.  350,  allowing  recovery  where  location  made 
between  entry  and  issuing  of  patent;  Aurora  Hill  Con.  Min.  Co.  v. 
Eighty-five  Mining  Co.,  12  Sawy.  360,  34  Fed.  518,  awarding  judgment 
against  subsequent  location  in  action  of  ejectment;  Hamilton  v.  South- 
em  Nevada  etc.  Min.  Co.,  13  Sawy.  118,  33  Fed.  566,  holding  United 
States  divested  of  pecuniary  interest  on  payment  of  purchase  price; 
Coleman  v.  Peshtigo,  30  Fed.  318,  holding  tax  sale  passed  good  title  to 
lands  held  under  entry  claim;  McClung  v.  Steen,  32  Fed.  374,  holding 
title  acquired  previous  to  patent  passes  by  quitclaim  deed;  United  States 
V.  Turner,  54  Fed.  229,  holding  homesteader  may  before  final  proof 
grant  right  of  way;  Lewis  v.  Shaw,  57  Fed.  518,  holding  proceedings 
void,  where  entry  canceled  without  notice  to  bona  fide  purchaser;  Hart- 
riiann  v.  Warren,  70  Fed.  948,  s.  c,  76  Fed.  160,  22  C.  C.  A.  30,  holding 
lands  not  subject  to  further  appropriation  where  entry  not  rescinded; 
Smith  V.  Hollis,  46  Ark.  24,  holding  cancellation  of  entry  did  not  impair 
intervening  tax  sale;  McGuire  v.  Brown,  106  Cal.  666,  39  Pac.  1062,  80 
L.  R.  A.  887,  holding  ditch  owner  not  justified  in  shifting  ditch  without 
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consent  of  homestead  settler;  County  Commissioners  of  Pueblo  Co.  v. 
Central  Colo.  Imp.  Co.,  2  Colo.  635,  holding  Mexican  lai^d  grant  con- 
firmed by  act  of  Congress,  subjects  land  to  taxation;  Mundee  v.  Free- 
man, 23  Fla.  536,  3  South.  157,  holding  lands  entered  at  proper  office 
may  be  sold  for  taxes ;  Hagan  t.  Ellis,  39  Fla.  475,  63  Am.  St.  Rep.  173, 
22  South.  730,  holding  patentee  estopped  from  recovering  prox>erty  con- 
veyed while  holding  entry  claim;  Kansas  etc.  R.  R.  Co.  v.  Culp,  9  Elan. 
47,  affirming  judgment,  holding  provision  in  grant  did  not  except  lands 
from  taxation;  Leonard  v.  Ross,  23  Kan.  300,  holdiijig  under  homestead 
act  land  not  relieved  from  payment  of  debts ;  Burlington  etc.  R.  R.  Co. 
V.  Johnson,  38  Kan.  150,  16  Pac.  129,  holding  railroad  company  liable 
for  damage  done  to  homestead  claim;  Johnson  v.  Ballon,  28  Mich.  397, 
allowing  recovery  for  logs  cut  from  lauds  entered,  but  not  patented; 
State  V.  Winona,  21  Minn.  480,  holding  retention  of  legal  title  by 
grantor,  does  not  exempt  lands  from  taxation;  Wheeler  v.  Merriman, 
30  Minn.  380,  15  N.  W.  667,  holding  suspension  of  patent,  not  prevent- 
ing tax  deeds  from  giving  color  of  title;  Polk  Co.  v.  Hunter,  42  Minn. 
313,  44  N.  W.  201,  holding  land  subject  to  taxation,  though  further 
proof  suspended;  Butte  etc.  Lode  Cases,  6  Mont.  407, 12  Pac.  863,  hold- 
ing patent  for  town  site  excluded  mineral  land  entry;  Danforth  v.  Mc- 
Cook  Co.,  11  S.  D.  258,  76  N.  W.  943,  holding  timber  claim  subject  to 
personal  tax  lien;  Whitney  v.  Qunderson,  31  Wis.  378,  holding  act  of 
Congress,  confirming  grant  of  land,  subjected  such  land  to  taxation; 
Wisconsin  etc.  R.  R.  Co.  v.  Taylor  Co.,  52  Wis.  56,  8  N.  W.  836,  and 
Wisconsin  etc.  R.  R.  Co.  v.  Price  Co.,  64  Wis.  594,  595,  26  N.  W.  99,  100, 
both  holding  lands  granted  for  encouragement  of  improvement  taxable 
as  soon  as  improvements  completed;  Hastings  etc.  R.  R.  Co.  v.  Whitney, 
132  U.  S.  361,  S3  L.  Ed.  366,  10  Sup.  Ct.  114,  Bardon  v.  Northern  etc. 
R.  R.  Co.,  145  U.  S.  539,  36  L.  Ed.  809,  12  Sup.  Ct.  858,  and  Whitney  v. 
Taylor,  158  U.  S.  90,  94,  39  L.  Ed.  908,  909»  15  Sup.  Ct.  799,  800,  all  hold- 
ing cancellation  of  pre-emption  claim  revested  land  in  United  States, 
open  to  appropriation;  Orchard  v.  Alexander,  157  U.  S.  383,  89  L.  Ed. 
741,  15  Sup.  Ct.  639,  holding  general  officers  of  Land  Department,  have 
app>ellate  control  over  subordinate  officers ;  Shiver  Jir.  United  States,  159 
U.  S.  499,  40  L.  Ed.  233,  16  Sup.  Ct.  57,  not  deciding  as  between  State 
and  settler,  whether  lands  belong  to  settler;  Diller  v.  Hawley,  81  Fed. 
653,  26  C.  C.  A.  514,  holding  within  jurisdiction  of  Land  Department  to 
cancel  entry  for  cause;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  428,  429, 
hoHing  cancellation  of  entries  based  on  general  conclusions  of  fraud, 
unlawful;  Risdon  v.  Davenport,  4  S.  D.  563,  57  N.  W.  484,  holding 
mortgage  entered  into  by  holder  of  receiver's  certificate,  binding  upon 
subsequent  patentee ;  Hammer  v.  Hammer,  39  Wis.  187,  holding  evidence 
of  sufficient  possession  under  allotment,  should  have  been  admitted; 
Weeks  v.  Milwaukee  etc.  R.  R.  Co.,  78  Wis.  519,  47  N.  W.  742,  holding 
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decision  of  surveyor  general,  not  affecting  right  of  trae  owner;  Caldwell 
y.  Bush,  6  Wyo.  353,  45  Pac.  490,  holding  land  commissioners  have  au- 
thority upon  hearing  to  cancel  final  certificate;  Tegarden  ▼•  Le  Marchel, 
129  Fed.  189,  arguendo. 

Distinguished  in  Murray  v.  Polglase,  23  Mont.  418,  419,  59  Pac.  443, 
holding  entryman  of  mining  claim,  who  makes  final  entry  thereof,  and  ob- 
tains receiver's  receipt  therefor,  showing  he  is  entitled  to  patent,  is  not 
relieved  from  doing  annual  work  where  such  receipt  was  obtained  by 
fraud;  Van  Brocklin  v.  Tennessee,  117  U.  S.  169,  29  L.  Ed.  851,  6  Sup. 
Ct.  680,  holding  lands  sold  by  United  States,  not  liable  for  taxes  while 
owned  by  United  States;  Wisconsin  R.  R.  Co.  v.  Price  County,  133  U.  S. 
506,  S3  If.  Ed.  698,  10  Sup.  Ct.  345,  holding  indemnity  lands  selected, 
but  not  confirmed,  not  subject  to  local  taxation;  Shiver  v.  United  States, 
159  U.  S.  494,  40  L.  Ed.  232,  16  Sup.  Ct.  55,  holding  lands  under  home- 
stead entry  continue  as  property  of  United  States  until  patent  issues; 
Hussman  v.  Durham,  165  U.  S.  147,  41  L.  Ed.  665, 17  Sup.  Ct.  254,  hold- 
ing land  not  liable  for  State  taxes,  though  formal  certificate  of  location 
issued;  Pitts  v.  Clay,  27  Fed.  636,  holding  tax  deeds  based  on  assess- 
ments during  period  patent  withheld,  void ;  United  States  v.  Steenerson, 
50  Fed.  507,  1  C.  C.  A.  552,  allowing  United  States  to  attack  validity 
of  entry  in  action  of  replevin ;  American  Mortg.  Co.  v.  Hopper,  64  Fed. 
558,  12  C.  C.  A.  293,  holding  issuing  final  receipt  does  not  deprive  Land 
Department  of  control  over  land ;  Diver  v.  Friedheim,  43  Ark.  206,  hold- 
ing land  entered^  but  not  fully  paid,  not  subject  to  taxation ;  Nichols  v. 
Council,  51  Ark.  33, 14  Am.  St.  Rep.  22,  9  S.  W.  306,  holding  statute  of 
limitations  will  not  run  when  act  of  entry  not  complete ;  Fisher  v.  Wis- 
ner,  34  Iowa,  450,  holding  land  entered  upon  military  land  warrant 
continues  exempt  from  taxation  for  three  years;  Kohn  v.  Barr,  52  Kan. 
279,  34  Pac.  883,  holding  land  not  subject  to  taxation,  where  military 
bounty  contained  forged  assignment;  Horsky  v.  Moran,  21  Mont.  361, 
53  Pac.  1069,  holding  patent  to  town  site,  not  invalid  by  reason  of  pend- 
ing mining  claim;  Treadway  v.  Wilder,  12  Nev.  114,  holding  statute  of 
limitations  suspended  between  entry  and  issuing  of  patent;  State  ▼. 
Central  Pacific  R.  R.Co.,  21  Nev.  257,  30  Pac.  688,  holding  mere  claim 
to  land  without  actual  possession,  not  subject  to  taxation;  Wallowa 
National  Bank  v.  Riley,  29  Or.  292,  54  Am.  St  Rep.  795,  45  Pac.  767, 
holding  homesteader  on  government  domain,  not  liable  for  debts  con- 
tracted before  patent  issued;  Duncan  v.  Newcomer,  9  S.  D.  378,  69  N.  W. 
581,  holding  land  did  not  become  taxable  until  second  proof  was  made. 

Exemption  form  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  333. 
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Inability  of  State  taxation  of  United  States  property  granted  or 
sold  by  government;  but  to  wbich  government  still  holds  l^gal 
title.    Note,  11  AnSL  Oas.  892. 

Proi>erty  granted  with  reservation  of  title  or  lien  in  favor  of  pub- 
lic as  subject  to  taxation.    Note,  35  L.  R.  A.  (N.  S.)  671,  672. 

Miscellaneous.  Cited  in  Neff  v.  United  States,  165  Fed.  281,  91 
C.  C.  A-  ^^t  forged  affidavit  sufficient  to  aid  in  making  final  proof  of 
claim  to  land  was  enough  to  form  basis  of  conviction. 

4  Wall.  220-224,  18  L.  Ed.  S43,  BX7THEBF0BD  ▼.  QEDDSa 

Depositions  offered  in  evidence  are  not  admissible  when  taken  withouit 
notice  to  defendants,  in  another  suit  to  which  defendants  were  not  parties 
or  privies,  and  where  no  reason  Is  shown  why  witnesses  were  not  introduced 
In  person. 

Approved  in  Dover  v.  Greenwood,  154  Fed.  855,  testimony  taken  in 
interference  proceedings,  although  between  same  parties,  is  inadmissible 
in  suit  to  obtain  issuance  of  patent  unless  proper  foundation  laid  for 
introduction  of  secondary  evidence;  Tappan  v.  Beardsley,  10  Wall.  435, 
436,  19  L.  Ed.  976,  holding  court  erred  in  reading  record  containing 
depositions  taken  in  divorce  proceedings;  Whit  ford  v.  Clark,  119  U.  S. 
524,  SO  L.  Ed.  500,  7  Sup.  Ct.  307,  holding  depositions,  not  admissible 
where  witness  actually  in  court  ready  to  testify ;  Clow  v.  Baker,  36  Fed. 
693,  refusing  to  allow  depositions  taken  on  application  for  patent  to  be 
read;  In  re  Brockway,  12  Fed.  70,  admitting  evidence  of  witnesses  used 
in  former  bankruptcy  proceedings ;  Stegner  v.  Blake,  36  Fed.  184,  admit- 
ting depositions  of  witnesses  living  at  a  distance  from  place  of  trial. 

4  WalL  224-232,  18  L.  Ed.  893,  EVANS  v.  PATTEBSON. 

This  case  followed  land  law  of  Pennsylvania  as  a  rule  on  case  coming 
from  that  State. 

Approved  in  Hiller  v.  Shattuck,  1  Flipp.  275,  Fed.  Cas.  6504,  allow- 
ing defendant  new  trial  upon  payment  of  costs. 

In  Pennsylvania,  ejectment  could  be  maintained  in  name  of  warrantee 
1>7  one  who  paid  purchase  money. 

Approved  in  Herron  v.  Dater,  120  U.  S.  471,  80  L.  Ed.  751,  7  Sup.  Ct. 
624,  and  Murphy  v.  Packer,  152  U.  S.  399,  38  L.  Ed,  490,  14  Sup.  Ct. 
636,  both  holding  ejectment  maintainable  by  one  who  paid  purchase 
price,  without  conveyance  from  applicant. 

In  Pennsylvania  two  concurring  verdicts  and  Judgments  thereon^  in 
«Jeetment,  are  conclusive  as  to  title  between  real  parties^  althoagh  ene  ae- 
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tlon  is  brou^t  In  name  of  original  warrantee  and  tbe  other  in  name  of  real 
owner. 

Distinguished  in  Britton  v.  Thorton,  112  U.  8.  635,  28  L.  Ed.  819,  5 
Sap.  Ct.  295,  holding  two  verdicta  and  judgments  not  fcondusive  upon  a 
title  not  therein  adjudicated. 

Conclusiveness  of  judgment  in  ejectment.    Note,  85  Am.  Dec.  210. 

4  WaU.  232-237,  18  Z^  Ed.  303,  HUGHES  ▼.  UNITED  STATEa 

Where  pre-emption  claimant  has  regularly  paid  the  purchase  price,  an 
eqnitahle  title  is  acquired  which  United  States  is  ohligated  to  perfect  hy 
issuing  patent.  So  where  patent  is  issued  and  passes  title  to  another  by 
mistake,  the  United  States  is  under  duty  to  seek  to  annul  such  patent,  so 
that  its  engagements  may  be  fulfilled.  For  such  purpose  equity  has  Juris- 
diction. 

Approved  in  Southern  Pae.  R.  R.  Co.  v.  United  States,  200  U.  S.  361, 
50  Ik  Ed.  511,  26  Sup.  Ct.  296,  upholding  equity  jurisdiction  over  bill 
by  government  to  cancel  patents  and  for  recovery  of  sales  to  bona  fide 
purchasers  and  confirmation  of  their  titles;  United  States  v.  Southern 
Pac.  R.  R.,  117  Fed.  552,  upholding  equity  jurisdiction  over  suit  to  set 
aside  patents  erroneously  issued  to  railroad,  and  to  compel  accounting 
from  railroad  in  respect  to  such  of  the  lands  involved  as  it  has  sold; 
^Cosmos  etc.  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  11,  61  L.  B.  A.  230,  50 
C.  C.  A.  79,  holding  equitable  title  to  forest  reserve  lieu  lands  did  not 
vest  in  applicant  until  approval  of  selection  by  Land  Department; 
Moore  v.  Robbins,  96  U.  S.  533,  24  L.  Ed.  850,  holding  secretary  with- 
out authority  to  cancel  patent;  Wright  v.  Roseberry,  121  U.  S.  517,  30 
h.  Ed.  1047,  7  Sup.  Ct.  998,  holding  patents  not  conclusive  against  par- 
ties claiming  under  grant  of  lands  to  State ;  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  281,  31  L.  Ed.  750,  8  Sup.  Ct.  854,  United  States  v. 
Beebe,  127  U.  S.  343,  82  L.  Ed.  123,  8  Sup.  Ct.  1086,  and  United  States  v. 
American  Bell  Tel.  Co.,  128  U.  S.  366,  32  L.  Ed.  461,  9  Sup.  Ct.  96,  all 
sustaining  bill  by  United  States  to  cancel  patent  obtained  by  fraud; 
Chandler  v.  Calumet  etc.  Min.  Co.,  149  U.  S.  93,  87  L.  Ed.  662,  13  Sup. 
Ct.  803,  holding  patent  issued  under  act  of  1855  conclusive  in  ejectment 
against  subsequent  patentee;  United  States  v.  Mullen,  7  Sawy.  475,  10 
Fed.  792,  annulling  patent  to  State  lands  improperly  listed  as  school 
lands ;  Hayner  v.  Stanly,  8  Sawy.  224,  13  Fed.  224,  holding  in  action  at 
law,  senior  patent  conclusive  as  to  title;  Pacific  Coast  Min.  etc.  v. 
Spargo,  8  Sawy.  647,  16  Fed.  350,  holding  plaintiff  entitled  to  recover 
lode  from  which  he  was  ousted;  United  States  v.  Curtner,  11  Sawy. 
413,  414,  26  Fed.  298,  sustaining  bill  by  United  States  to  set  aside  list- 
ings made  to  California;  United  States  v.  Williams,  12  Sawy.  148,  30 
Fed.  315,  setting  aside  listings  of  lands  to  Nevada  obtained  by  fraud; 
Hamilton  v.  Southern  Nevada  etc.  Min.  Co.,  13  Sawy.  118^  33  Fed.  566, 
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holding  patent  obtained  to  public  lands  conclnsive  against  collateral 
attack;  Northern  Pacific  R.  R.  Co.  v.  Cannon,  54  Fed.  269,  4  C.  C.  A. 
303,  holding  individuals  cannot  maintain  suit  to  quiet  title  under  patent ; 
United  States  v.  Coos  Bay  Wagon-Road  Co.,  89  Fed.  153,  canceling  pat- 
ent for  lands  lying  outside  of  congressional  grant;  Lux  v.  Haggin,  69 
Cal.  429,  10  Pac.  776,  holding  equitable  owner  of  land  bordering  on 
stream  entitled  to  riparian  rights ;  Sanborn  v.  Vance,  69  Mich.  226,  227, 
•37  N.  W.  274,  ordering  release  of  homestead  claim  in  favor  of  prior 
grantee;  Horsky  v.  Moran,  21  Mont.  356,  357,  358,  369,  53  Pac.  1068, 
1069,  holding  town-site  patent  to  lands  located  as  mining  claims  proof 
against  collateral  attack;  United  States  v.  San  Pedro  &  Canon  del  Agua 
Co.,  4  N.  M.  307,  308, 17  Pac.  419,  420,  setting  aside  and  vacating  patent 
and  survey  obtained  by  fraud;  dissenting  opinion  in  Curtner  v.  United 
States,  149  U.  S.  678,  87  L.  Ed.  896,  13  Sup.  Ct.  1042,  majority  holding 
United  States  barred  from  bringing  suit  where  benefited  parties  would 
be  also  barred;  Union  Mill  etc.  Co.  v.  Dangberg,  2  Sawy.  456,  Fed.  Cas» 
14,370,  holding  entryman  entitled  to  riparian  rights;  McWilliams  v* 
Withington,  7  Sawy.  207,  7  Fed.  3^,  holding  interest  in  time  purchase 
from  State  passes  by  execution;  Northern  Pacific  R.  R.  Co^  v.  Cannon, 
46  Fed.  231,  dismissing  bill  to  adjudge  adverse  title  to  public  lands; 
Moody  V.  Arthur,  16  Kan.  428,  holding  title  acquired  with  full  knowl- 
edge of  pre-emption  claim  held  in  trust;  Spiess  v.  Neuberg,  71  Wis. 
287,  5  Am.  St.  Rep.  216,  37  N.  W.  420,  holding  subsequent  acquired  title 
by  mortgagor  inured  to  benefit  of  mortgagee. 

Rights  of  pre-emptor  on  public  lands.    Note,  98  Am.  Dec.  183. 

Equity  has  power  to  annul  patent  to  public  landa  Issued  1»7  mistake. 
Approved  in  United  States  v.  Lavenson,  206  Fed.  764,. decree  was  en- 
tered canceling  patents  to  mining  claims  issued  pending  protest  by 
forest  service  that  lands  were  not  mineral,  but  held  for  water  power; 
United  States  v.  Mills,  190  Fed.  515,  111  C.  C.  A.  345,  plaintiff  was  en- 
titled to  cancellation  of  patent  to  homestead  land  issued  6n  'false  state- 
ments as  to  residence;  Gernuinia  Iron  Co.  v.  United  States,  165  U.  S. 
383,  41  L.  Ed.  766,  17  Sup.  Ct.  339,  canceling  patent  wrongfully  issued ; 
United  States  v.  American  Bell  Tel.  Co.,  167  U.  S.  240,  42  L.  £d.  164, 
17  Sup.  Ct.  810,  holding  equity  without  jurisdiction  to  cancel  patent 
for  mere  error  of  judgment. 

Where  premises  are  in  open  and  notorious  possession  of  parties  claim- 
ing under  holder  of  equitable  title,  a  patentee  who  made  entry  and  received 
patent  without  making  inquiries  as  to  nature  of  such  prior  possession  is  not 
entitled  to  any  greater  consideration  than  if  he  had  made  an  Inquiry  and 
ascertained  the  actual  facts. 

Approved  in  Boggs  v.  Bright,  222  Fed.  722,  in  suit  by  purchaser's 
heiza  to  establish  resulting  trust,  lister  of  purchaser  having  acquired 


4  Wall.  232-237  NOTES  ON  U.  S.  REPORTS.  36 

legal  title  from  another  with  knowledge  of  pnrehaser^s  possession  could 
not  rely  npon  statute  of  limitations;  Hayward  v.  Mayse,  1  App.  D.  C. 
138,  grantee  of  deed  absolute  on  face  without  notice  that' it  was  mort- 
gage holds  estate  by  absolute  title;  Kirby  v.  Tallmadge,  160  U.  S.  384, 
40  L.  Ed.  466,  16  Sup.  Ct.  351,  setting  aside  conveyance  where  grantee 
takes  without  ascertaining  interest  of  one  in  possession;  Van  Gunden 
V.  Virginia  Coal  etc.  Co.,  62  Fed.  850,  3  C.  C.  A.  294,  holding  plaintiffs 
not  innocent  purchasers  where  land  in  possession  of  others  thall 
grantors;  McDaniel  v.  Peabody,  54  Iowa,  311,  6  N.  W.  541,  holding 
grantee  charged  with  notice  of  prior  assignment  where  parties  in  pos- 
session; Feams  v.  Atchison  etc.  R.  R.  Co.,  33  Kan.  281,  6  Pac.  241, 
holding  railroad  company  without  right  to  select  land  in  possession  of 
one  as  a  homestead ;  Story  y.  Black,  5  Mont.  52,  51  Am.  Bep.  44, 1  Pac. 
10,  holding  parol  gift  of  land  accompanied  by  notorious  possession  not 
within  statute ;  Galley  v.  Ward,  60  N.  H.  333,  holding  creditor  bound  by 
constructive  notice  of  stranger  in  possession  under  unrecorded  deed ; 
Betts  V.  Letcher,  1  S.  D.  194,  46  N.  W.  197,  setting  aside  conveyance 
where  circumstances  show  notice  o^  equities  on  part  of  grantee. 

Possession  of  land  as  notice  of  title.    Note,  IS  L.  R.  A.  (N.  S.)  57, 
58,  107. 

Judgment,  in  order  to  be  bar  to  another  suit,  must  be  rendered  in  pro- 
ceeding between  same  parties  or  privies.  The  point  of  controversy  must 
be  same  and  most  be  determined  on  merits. 

Approved  in  Swift  v.  McPherson,  232  U.  S.  56,  58  L.  Ed.  503,  34  Sup. 
Ct.  239,  decree  not.  being  on  merits  did  not  bar  subsequent  suit ;  Baker 
V.  Cummings,  181  U.  S.  125,  45  L.  Ed.  780,  21  Sup.  Ct.  581,  holding  un- 
conditional di^issal  on  merits  bars  use  of  cause  of  action  as  setoff  in 
subsequent  action;  Bistline  v.  United  States,  229  Fed.  549,  decree  of 
dismissal  of  suit  to  cancel  patent  on  motion  of  government's  attorney 
without  decision  on  merits  is  not  res  adjudicata  as  to  issues  involved 
in  action  for  damages  for  fraud  in  procuring  patent ;  John  II  Estate  v. 
Brown,  201  Fed.  246,  119  C.  C.  A.  458,  decree  dismissing  bill  in  equity 
•on  demurrer  on  specific  grounds,  is  conclusive  only  on  specific  questions 
so  determined,  and  appellate  court  cannot  enlarge  scope  to  cover  merits 
and  bar  subsequent  suit;  Brown  v.  Fletcher,  182  Fed.  966,  980,  105 
C.  C.  A.  425,  decree  dismissing  suit  for  "want  of  prosecution"  is  not  bar 
to  second  suit;  Pundt  v.  Pendleton,  167  Fed.  1004,  judgment  of  State 
court  dismissing  writ  of  certiorari  to  review  sentence  of  imprisonment 
for  want  of  notice,  not  being  on  merits,  is  not  bar  to  subsequent  pro- 
ceeding for  release  on  habeas  corpus;  Ex  parte  Loung  June,  160  Fed. 
.254,  255,  in  action  to  deport  Chinese  person  discharge  by  consent  im- 
plies that  determination  was  not  on  merits,  and  is  not  res  adjudicata; 
ilnited  States  Fastener  Co.  v.  Bradley,  143  Fed.  530,  531,  applying  rule 
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in  suit  for  infringement  of  patent;  Russell  v.  Russell,  134  Fed.  841,  67 
C.  C.  A.  436y  question  expressly  determined  by  equity  decree  affirmed 
on  appeal  is  res  adjudicata,  though  such  question  not  considered  by 
appellate  court ;  Southern  Pac.  B.  R.  Co.  v.  United  States,  133  Fed.  661, 
66  C.  C.  A.  581,  judgment  of  dismissal  without  prejudice  in  suit  by 
government  against  railroad  to  cancel  patents  is  not  bar  to  subsequent 
suit  against  company  and  purchasers  from  it  for  adjudication  of  title; 
Gumming  v.  Baker,  IQ  App.  D.  C.  17,  dismissal  for  laches,  of  suit  in 
equity  to  have  sale  of  partnership  interest  vacated  for  fraud,  not  going 
to  merits,  did  not  bar  action  at  law  involving  same  cause  of  action; 
Cooper  V.  McCoy,  116  Ark.  505,  173  S.  W.  413,  judgment  dismissing  com- 
plaint on  demurrer  is  not  on  merits  so  as  to  bar  another  action;  Elliott 
v.  Hudson,  18  Cal.  App.  653,  124  Pac.  108,  judgment  in  favor  of  receiver 
in  individual  capacity  is  not  bar  to  action  against  him  in  representative 
capacity;  Laguna  Drainage  Dist.  v.  Charles  Martin  Co.,  5  Cal.  App. 
172,  89  Pac.  996,  judgment  in  condemnation  proceedings  against  defend- 
ant's predlecessor  in  interest  entered  by  stipulation  does  not  bar  this 
action;  Pocatello  v.  Murray,  21  Idaho,  193,  120  Pac.  816,  where  case 
was  dismissed  for  want  of  jurisdiction,  further  finding  of  court  upon 
issues  is  not  binding  in  subsequent  action ;  Bitzer  v.  O'Ryan,  Louisville 
V.  Bitzer,  107  Ey.  598,  54  S.  W.  953,  holding  dismissal  of  appeal  for 
lack  of  jurisdiction  is  no  bar  to  subsequent  appeal  of  same  judgment; 
Stearns  v.  Wiboi^,  123  Mich.  589,  82  N.  W.  285,  holding  judgment  of 
sister  State  setting  aside  an  appeal  from  justice  of  peace's  dismissal  and 
rendering  judgment  for  one  of  parties  bars  inquiry  as  to  right  to  dis- 
missal; Springfield  v.  Plummer,  89  Mo.  App.  530,  holding  judgment 
against  city  in  suit  for  injuries  caused  by  defective  street  which  was 
being  sewered  was  res  adjudicata  as  to  liability  of  defendant  contractor; 
Pittsburg  etc.  R.  R.  Co.  v.  Bemis,  64  Ohio  St.  31,  59  N.  E.  746,  and 
Bunker  Hill  etc.  Min.  Co.  v.  Shoshone  Min.  Co.,  109  Fed.  507,  holding 
dismissal  for  want  of  jurisdiction  not  bar  to  subsequent  action;  Oeiser 
Mfg.  Co.  V.  Berry,  12  Okl.  194,  70  Pac.  205,  holding  right  of  possession 
of  property  involved  in  replevin  not  res  adjudicata ;  Brakefield  v.  Lucas, 
10  Okl.  587,  64  Pac.  11,  judgment  that  one  of  defendants  should  recover 
costs  and  that  there  was  no  joint  liability  on  part  of  codefendants, 
is  not  res  adjudicata  against  first  defendant  in  suit  for  conversion  of 
subject  matter;  Burnett  v.  Marrs,  62  Or.  602,  125  Pac.  840,  judgment  on 
demurrer  that  corporate  existence  of  assignor  not  properly  pleaded,  Qot 
determining  merits,  does  not  bar  subsequent  action ;  Pruitt  v.  Muldrick, 
39  Or.  358,  65  Pac.  21,  holding  where  claim  against  estate  was  dis- 
allowed, and  under  statute  was  afterward  presented  to  County  Court, 
but  entire  proceeding  was  dismissed  and  quashed,  such  order  was  not 
bar  to  subsequent  action  on  claim;  Harris  v.  Columbia  Water  etc.  Co., 
114  Tenn.  339,  85  S.  W.  900,  adjudication  in    action  on  contract  that 
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action  not  maintainable  because  one  of  plaintiffs  was  foreign  corporation 
which  had  not  complied  with  law  is  not  res  ad  judicata;  Rahr  v.  Witt- 
mann,  147  Wis.  202,  36  L.  R.  A.  (N.  S.)  392,  132  N.  W.  1110,  adjudica- 
tion that  public  latad  had  no  easement  in  street  does  not  bar  action  by 
private  individual  to  cause  removal  of  obstruction;  Durant  v.  Essex  Co., 

7  Wall.  109,  19  L.  Ed.  156,  holding  decree,  absolute  in  form,  dismissing 
bill,  constitutes  a  bar  to  further  litigation ;  Smith  v.  McNeal,  109  U.  S. 
430,  27  L.  Ed.  987,  3  Sup.  Ct.  321,  and  Weigley  v.  Coffman,  144  Pa.  St. 
499,  27  Amu  St.  Rep.  672,  22  Atl.  921,  both  holding  dismissal  for  want 
of  jurisdiction  not  a  bar  to  second  suit  for  same  cause;  Keller  v.' 
Stolzenbach,  20  Fed.  48,  holding  bill  dismissed  for  failure  to  present 
plea  not  conclusive;  Tyler  Min.  Co.  v.  Sweeney,  54  Fed.  288,  4  C.  C.  A« 
329,  holding  judgment  not  conclusive  as  to  land  not  described  in  judg- 
ment; McCall  V.  Jones,  72  Ala.  372,  holding  judgment  against  husband 
and  wife  for  misjoinder  not  bar  to  action  by  husband;  De  Loach  Mill 
M^.  Co.  y.  Little  Rock  Mill  etc.  Co.,  65  Ark.  470,  67  Am.  St.  Rep.  943, 
47  8.  W.  118,  holding  intervener  in  attachment  suit  not  estopped  from 
prosecuting  claim ;  Bodkin  v.  Arnold,  45  W.  Va.  96,  30  S.  E.  157,  holding 
reservation  in  decree  as  to  right  to  further  litigate,  res  adjudicata;  dis- 
senting opinion  in  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  222, 
50  Pac.  301,  holding  dismissal  of  suit  in  equity  leaving  title  undeter- 
i^ined  not  res  adjudicata  upon  title;  Pepper  v.  Donnelly,  87  Ky.  262, 

8  S.  W.  442,  Swanson  v.  Great  Northern  Ry.  Co.  (Minn.),  75  N.  W. 
1034,  and  Taylor  v.  Matteson,  86  Wis.  122,  56  N.  W.  832,  all  holding 
judgment  of  dismissal  for  insufficiency  of  complaint  not  bar  to  subse- 
quent action ;  Orendorff  v.  Utz,  48  Md.  303,  holding  judgment  for  breach 
of  bond  not  bar  to  actions  for  other  breaches;  Martin  v.  Evans,  85  Md. 
13,  60  AjXL  St.  Rep.  296,  36  L.  R.  A.  220,  36  Atl.  260,  holding  decree 
dismissing  bill  without  restriction  bar  to  subsequent  action;  Klein- 
schmidt  y.  Binzel,  14  Mont.  54,  56,  43  Am.  St.  Rep.  608,  610,  35  Pac. 
465,  holding  judgment  on  general  demurrer  not  a  bar  to  subsequent 
action;  Henninger  v.  Heald,  51  N.  J.  Eq.  75,  26  Atl.  450,  holding  suits 
not  appearing  same,  judgment  in  one  not  bar  to  another;  Burton  v. 
Burton,  58  Vt.  420,  5  Atl.  283,  holding  decree  dismissing  libel  for  divorce 
not  a  bar  to  new  libel ;  Chrisman  v.  Harman,  29  Gratt.  499,  26  Am.  Rep. 
389,  holding  second  indorser  not  estopi)ed  by  judgment  dismissing  first 
indorser;  Wilcher  v.  Robertson,  78  Va.  618,  holding  order  of  dismissal 
not  ^  ^^^  ^^  subsequent  action;  Payne  v.  Grant,  81  Va.  173,  holding 
order  dismissing  plaintiffs  bill  without  prejudice  not  a  bar  to  subse- 
quent suit;  Miller  v.  Wills,  95  Va.  354,  28  S.  E.  343,  holding  judgment 
not  a  bar  to  second  suit  where  issues  not  the  same;  Tate  v.  Bank  of 
the  State  of  New  York,  96  Va.  770,  32  S.  E.  478,  holding  dismissal  by 
plaintiff  who  no  longer  has  any  interest  not  affecting  true  owner; 
Rogers  v.  Rogers,  37  W.  Va.  420,  16  S.  E.  638,  enjoining  use  of  deed 
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as  evidence  in  action  of  ejectment;  Stevens  v.  The  RailroadSi  4  Fed. 
100,  denying  motion  to  dismiss  without  prejudice  where  defendant  would 
be  injured;  Colorado  etc.  R.  R.  Co.  v.  Union  etc.  R.  R.  Co.,  94  Fed.  313, 
36  C.  C.  A.  263,  holding  appeal  will  lie  from  judgment  dismissing  for 
lack  of  prosecution;  Justice  v.  Commonwealth,  81  Va.  216,  holding  doc- 
trine of  estoppel  not  applicable  to  criminal  prosecution. 
Distinguished  in  Washington  etc.  R.  R.  Co.  v.  Cazenore,  83  Va.  753, 

3  S.  E.  438,  holding  decree  adjudging  bonds  valid  cannot  be  attacked 
by  purchaser  of  road;  Hambleton  v.  Glenn,  72  Md.  356,  20  Atl.  122, 
holding  defendants  estopped  from  alleging  anything  available  in  former 
action;  Tracey  v.  Shumate,  22  W.  Va.  510,  holding  parties  estopped 
from  again  setting  up  charge  of  usury. 

4  WalL  287-244»  18  L.  Bd.  326,  MITCHELIt  ▼.  ST.  MAZEKT*8  LESSEE. 

In  Florida,  common-law  rule  prevails  that  a  writ  of  fleci  facias  tested 
and  iBsned  after  deaUi  of  party  against  whom  Judgment  is  rendered  is  void, 
and  does  not  confer  power  upon  ministerial  olllcer  to  execute  It.  Bule 
applies,  although  proceedings  commenced  by  attachment. 

Approved  in  Cunningham  v.  Burk,  45  Ark.  270,  holding  purchaser  at 
sheriff's  6ale  could  not  maintain  action  for  possession  of  property; 
Welch  V.  Battem,  47  Iowa,  148,  149,  holding  sale  under  attachment  pro- 
ceedings on  execution  issued  after  death  of  debtor  void;  Puckett  v. 
Richardson,  6  Lea,  59,  refusing  purchaser  at  execution  sale  the  posses- 
sion of  property. 

Distinguished  in  Hardin  v.  McCanse,  53  Mo.  261,  holding  purchaser's 
title  unaffected  by  death  of  one  party,  property  sold  belonging  to  sur- 
vivor; Montgomery  v.  Realhafer,  86  Tenn.  672,  4  Am.  St.  Bep.  782,  5 
S.  W.  55,  reviewing  cases  and  holding  lands  sold  on  execution  tested 
before  (but  issued  after  debtor's  death)  valid. 

Right  to  issue  execution  after  death  of  judgment  of  debt.    Note, 
Ann.  Oaa.  1912D,  1047. 

Effect  of  death  after  judgment  on  remedy  by  execution.    Note,  61 
L.  B.  A.  875. 

4  WalL  244-269,  18  Ii.  Ed.  344,  PEOFLB  ex  rel.  DX7EB  ▼.  THE  OOMMIS- 
8IONEBS  OF  TA±B8,  ETC.,  OF  NEW  YORK. 

Prohibition  upon  States  not  to  tax  national  hank  shares  ''at  a  greater 
xste  than  is  assessed  upon  other  moneyed  capital  in  hands  of  individual 
dtisens"  refers  only  to  moneyed  tazahle  capital  in  hands  of  individual  citl* 
sena,  and  is  satisfied  when  the  rate  is  the  same  or  not  greater  than  upon 
mcmeyed  capital  of  Individual  dtisena  suhject  to*  taxation. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  42, 
50  L.  Ed.  77,  105  Am.  St.  Rep.  702,  25  Sup.  Ct.  715,  special  franchise 
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tax  imposed  by  N.  Y.  Laws  1899,  c.  712,  does  not  impair  obligation  of 
grant  to  operate  street  railway  in  New  York  in  payment  of  annual  per- 
centage of  earnings;  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  l45, 
48  Pac.  293,  evidence  of  failure  of  State  to  tax  shares  in  building  and 
loan  society  is  immaterial  in  determining  validity  of  State  tax  on  na- 
tional bank  shares ;  Head  v.  Board  of  Review,  170  Iowa,  311,  162  N.  W. 
603,  deduction  of  United  States  bonds  and  stocks  otherwise  assessed 
from  property  to  be  assessed  to  private  banks  was  not  discrimination 
against  national  bank  shareholders;  Commonwealth  v.  Citizens'  Nat. 
Bank,  117  Ky.  955,  80  S.  W.  160,  upholding  Acts  1900,  p.  65,  c.  23,  pro- 
viding that  national  bank  is  liable  for  taxes  on  its  shares  of  capital 
stock ;  Jenkins  v.  Neff,  163  N.  Y.  326,  57  N.  E.  409,  upholding  tax  laws 
of  18d6,  authorizing  trust  companies  to  deduct  value  of  certain  property 
from  its  assessment  which  are  not  permitted  in  assessment  of  national 
banks;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  271,  274,  56  N.  E. 
1037,  1039,  upholding  Rev.  Stats.,  §§2762,  2764-2766,  2769,  taxing 
bank  shares. 

Purchasers  at  Judicial  sales  are  not  protected  if  axacutlon  upon  which 
sale  was  made  was  void. 

Approved  in  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276,  52 
L.  Ed.  1059»  28  Sup.  Ct.  630,  street  railway  franchise  did  not  surrender 
right  to  impose  further  license  or  tax;  Adams  v.  Nashville,  95  U.  S.  20, 
24  L.  Ed.  S70»  Mercantile  Bank  v.  New  York,  121  U.  S.  149,  152,  154, 
30  L.  Ed.  899,  900,.  901,  7  Sup.  Ct.  831,  833,  834,  Aberdeen  Bank  v. 
Chehalis  Co.,  166  U.  S.  449,  41  L.  Ed.  1074,  17  Sup.  Ct.  632,  Exchange 
Nat.  Bank  v.  Miller,  19  Fed.  379,  Mercantile  Nat.  Bank  v.  New  York, 
28  Fed.  783,  Stratton  v.  Collins,  43  N.  J.  L.  569,  Davenport  Nat.  Bank 
V.  Board  of  Equalization,  64  Iowa,  146,  19  N.  W.  891,  and  Rosenberg  v. 
Weekes,  67  Tex.  585,  4  S.  W.  901,  all  holding  constitutional  prohibition 
not  infringed  by  exemptions  in  favor  of  other  corporations  or  institu- 
tions ;  First  Nat.  Bank  v.  Waters,  19  Blatchf .  245,  7  Fed.  155,  holding 
bank  shares  may  be  taxed  at  higher  rate  than  other  moneyed  corpora- 
tions; People  V.  Dolan,  36  N.  Y.  73,  assessing  bank  shares  without  de- 
ducting debts  as  allowed  on  other  property  not  discriminating ;  Williams 
V.  Weaver,  75  N:  Y.  35,  holding  constitutional  prohibition  to  taxing 
national  bank  shares  not  applying  to  overvaluation;  McLaughlin  v. 
Chadwell,  7  Heisk.  396,  holding  State  tax  on  bank  shares  unaffected  by 
exemption  of  other  moneyed  capital;  Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  146,  40  L.  Ed.  649,  16  Sup.  Ct.  460,  holding  State  restricted 
by  charter  from  imposing  tax  on  shares;  Commonwealth  v.  First  Nat. 
Bank,  4  Bush,  103,  96  Am.  Dec.  288,  holding  taxes  on  national  bank 
shares  can  be  collected  at  bank;  Paul  v.  McGraw,  3  Wash.  303,  28  Pae. 
534,  collecting  cases  and  holding  mandamua  will  lie  to  oompel  national 
bank  officers  to  exhibit  shareholders. 
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Difitinguished  in  People  v.  Weaver,  100  U.  S.  546,  85  L.  Ed.  767,  hold- 
ing refusal  to  allow  holder  of  national  bank  stock  deduction  for  debts, 
unjust  discrimination;  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S. 
678,  43  L.  Ed.  856,  19  Sup.  Ct.  541,  holding  tax  on  intangible  property 
of  national  banks  invalid;  First  Nat.  Bank  v.  Richmond,  39  Fed.  314, 
holding  city  unauthorized  to  levy  tax  upon  national  bank  stock  in  solido ; 
Pollard  V.  State,  65  Ala.  632,  634,  holding  State  exempting  from  taxa- 
tion certain  kinds  of  capital  discriminated  against  bank  shares ;  Maguire 
V.  Commissioners,  71  Ala.  414,  holding  national  bank  shares  not  unjustly 
diseriminated  against. 

National  bank  aliares  are  liable,  under  acts  of  Congress,  to  State  taxa- 
tion, although  entire  capital  of  bank  is  invested  in  United  States  bonds. 
Bank  ahares  represent  proprietary  interests  distinct  ftom  that  of  capital 
stock.  t 

Approved  in  Cleveland  Trust  Co.  v.  Lander,  184  U.  S.  114,  46  L.  Ed. 
458,  22  Sup.  Ct.  395,  holding  tax  on  shares  in  trust  company  under  Ohio 
statute  not  being  tax  on  corporate  property,  shareholders  not  entitled  to 
deduction  from  value  of  shares,  of  amount  of  capital. stock  invested  in 
government  bonds,  affirming  62  Ohio  St.  270,  56  N.  E.  1037,  which  up- 
holds Rev.  Stats.,  §  §  2762,  2764,  2765,  2769,  taxing  national  bank  shares ; 
Charleston  Nat.  Bank  v.  Melton,  171  Fed.  747,  statute  authorizing  taxa- 
tion of  national  bank  stock,  without  making  reduction  in  valuation  on 
account  of  United  States  bonds  held,  is  valid;  Tarrant  v.  Bessemer  Nat. 
Bank,  7  Ala.  App.  297,  61  South.  50,  in  valuation  of  shares  of  bank 
stock  real  estate  of  bank  may  be  deducted  from  assets,  but  not  per- 
sonal property;  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150,  48 
Pac.  295,  upholding  Act  Ariz.,  April  13,  1893,  taxing  shares  of  national 
banks ;  First  Nat.  Bank  v.  Board  of  Equalization,  92  Ark.  338, 122  S.  W. 
989,  States  may  tax  shares  of  stock  in  national  bank  at  actual  value  re- 
gardless of  fact  that  capital  of  bank  is  invested  in  nontaxable  bonds  as 
taxation  of  shares  is  not  taxation  of  capital  stock;  Illinois  Nat.  Bank 
V.  Kinsella,  201  111.  45,  66  N.  E.  342,  upholding  Kurd's  Stats.  1899, 
p.  1393,  taxing  bank  shares ;  Head  v.  Board  of  Review,  170  Iowa,  306, 
152  N.  W.  602,  taxation  of  shares  of  national  bank  stock  is  not  taxation 
of  capital  stock;  Wilkens  Co.  v.  Baltimore,  103  Md.  313,  63  Atl.  665, 
where  principal  place  of  business  of  foreign  corporation  was  within 
State,  fact  that  four-fifths  of  preferred  stock  held  by  residents  did  not 
exempt  corporation's  tangible  property  within  State  from  taxation; 
State  V.  Shryack,  179  Mo.  438,  78  S.  W.  811,  under  Laws  1896,  p.  242, 
bank's  realty  assessed  against  corporation  and  scares  of  stock  assessed 
in  names  of  shareholders;  People  v.  Reardon,  184  N.  T.  451,  112  Am. 
St.  Eep.  641,  77  N.  E.  976,  upholding  Laws  1906,  pp.  474,  477,  taxing 
transfers  of  stock  in  foreign  and  domestic  corporations;  In  re  First  Nat. 
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Bank,  25  N.  D.  641,  L.  R.  A.  1915C,  886,  146  N.  W.  1067,  taxation  of 
real  estate,  part  of  capital  stock  of  bank,  and  npon  stock  in  bands  of 
shareholders  is  not  double  taxation ;  Lippincott  v.  Lippincott,  74  N.  J.  L. 
441,  66  Atl.  114,  holder  of  national  bank  stock  is  not  entitled  to  have 
nontaxable  prox)erty  of  bank  deducted  from  assets  in  valuation  of  shares 
for  taxation;  dissenting  opinion  in  PuUen  v.  Corporation  Commission, 
152  N.  C.  582,  68  S.  E.  171,  majority  holding  that  surplus  above  capital 
invested  in  nontaxable  bonds  of  State  is  exempt  from  taxation;  Adams 
V.  Nashville,  95  U.  S.  20,  24  L.  Ed.  370,  refusing  to  enjoin  collection  of 
taxes  on  shares  of  bank  stock;  Palmer  v.  McMahon,  133  U.  S.  667,  669, 
38  L.  Ed.  775,  776,  10  Sup.  Ct.  326,  327,  holding  assessment  on  bank 
shares  not  in  contravention  of  United  States  Constitution ;  New  Orleans 
City  etc.  R.  Co.  v.  New  Orleans,  143  U.  S.  195,  86  L.  Ed.  122, 12  Sup.  Ct. 
407,  holding  grant  of  franchise  on  basis  of  yearly  rent  not  prohibiting 
further  taxation ;  Shelby  Co.  v.  .Union  &  Planters'  Bank,  161  U.  S.  159, 
40  L.  Ed.  655,  16  Sup.  Ct.  561,  holding  exemption  in  charter  of  shares 
not  extending  to  capital  stock ;  First  Nat.  Bank  v.  Farwell,  10  Biss.  271, 
7  Fed.  518,  refusing  to  restrain  collection  of  tax  on  national  bank 
shares ;  First  Nat.  Bank  v.  Douglas  Co.,  3  Dill.  333,  Fed.  Cas.  4799,  re- 
fusing to  restrain  collection  of  State  taxes  on  national  bank  shares; 
Batterson  v.  Hartford,  50  Conn.  560,  taxing  shares  in  capital  stock  of  in- 
surance company  without  deducting  United  States  bonds;  First  Nat. 
Bank  of  Shreveport  v.  Board  of  Reviewers,  41  La.  Ann.  183,  186,  189, 
5  South.  408,  410,  412,  refusing  to  reduce  assessment  on  shares  where 
capital  stock  invested  in  bonds;  State  ex  rel.  Mechanics'  etc.  Ins.  Co. 
V.  Board  of  Assessors,  47  La.  Ann.  1502,  1506,  18  South.  465,  469,  tax- 
ing shares  of  stock  of  manufacturing  company,  though  capital  and 
other  property  exempt;  Packard  v.  Lewiston,  55  Me.  457,  holding  na- 
tional bank  shares  taxable  at  place  where  bank  located;  Stetson  v. 
Bangor,  56  Me.  282,  taxing  national  bank  shares  not  specifically  men- 
tioned in  State  tax  act;  Austin  v.  Board  of  Aldermen,  14  Allen,  362, 
holding  State  may  tax  and  authorize  assessment  in  any  State  subdivision 
where  owner  resides;  People  v.  Commissioners,  67  N.  Y.  519,  holding 
State  not  prohibited  from  taxing  national  bank  shares  at  their  actual 
value ;  Kyle  v.  Mayor,  75  N.  C.  447,  refusing  to  enjoin  collection  of  taxes 
on  national  bank  shares  of  nonresident;  Frazer  v.  Seibem,  16  Ohio  St. 
620,  holding  shares  may  be  taxed  without  deducting  franchises  and  other 
untaxable  property;  Lee  v.  Sturges,  46  Ohio  St.  162,  2  L.  R.  A.  559,  19 
N.  E.  564,  holding  shares  of  foreign  corporation  taxable,  though  capital 
taxed  in  State  where -located;  McLaughlin  v.  Chadwell,  7  Heisk.  391, 
403,  408,  holding  shares  in  national  banks  subject  to  State,  county  and 
municipal  taxation ;  Memphis  v.  Farrington,  8  Baxt.  545,  holding  shares 
of  capital  stock  liable  for  taxation  in  spite  of  charter  exemption ;  Com- 
missioner V.  Davis,  6  Mont.  315,  12  Pac.  692,  holding  congressional  acta 
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allowing  taxation  of  national  bank  shares  applicable  to  territories; 
Harrison  v.  Vines,  46  Tex.  21,  refusing  injunction  to  restrain  collection 
of  tax  on  national  bank  shares;  Union  Bank  v.  Richmond,  94  Va.  319, 
26  S.  E.  822,  allowing  taxation  without  deducting  value  of  capital  ex-' 
empt  from  taxation ;  Pacific  Nat.  Bank  v.  Pierce  Co.,  20  Wash.-  684,  66 
Pac.  939,  holding  taxation  without  deducting  value  of  shares  held  by 
bank,  not  discrimination;  Austin  v.  Alderman,  7  Wall.  699,  19  L.  Ed. 
226,  refusing  to  declare  State  statute  void,  party  not  being  deprived  of 
any  right ;  Thomson  v.  Pacific  R.  R.  Co.,  9  Wall.  590, 19  L.  £d.  798,  hold- 
ing mere  employment  of  corporation  in  government  service  not  exempt- 
ing it  from  taxation;  dissenting  opinion  in  Farrington  v.  Tennessee,  95 
\JL  S.  694,  24  L.  Ed.  568,  majority  holding  shares  in  hands  of  stock- 
holders not  liable  to  additional  taxation ;  Bank  of  Redemption  v.  Boston, 
125  U.  8.  68,  81  L.  Ed.  693,  8  Sup.  Ct.  776,  holding  rule  of  State  taxa- 
tion unaffected  by  exemption -of  savings  banks;  Owensboro  Nat.  Bank 
V.  Owensboro,  173  U.  S.  681,  43  L.  Ed.  867,  19  Sup.  Ct.  542,  holding 
State  act  imposing  tax  on  national  bank  franchise,  invalid;  Western 
Union  Tel.  Co.  v.  Poe,  61  Fed.  461,  holding  market  value  of  shares  not 
equivalent  to  value  of  tangible  property;  Baldwin  v.  City  Council,  53 
Ala.  439,  holding  incorporated  city  without  power  to  tax  national  bank 
shares;  First  Nat.  Bank  v.  Smith,  65  111.  57,  holding  State  law  taxing 
national  bank  shares  at  location  of  bank  constitutional;  Citizens'  Bank 
V.  Bouny,  32  La.  Ann.  242,  assuming  that  exemption  in  charter  of  capi- 
tal stock  does  not  extend  to  shares;  dissenting  opinion  in  Stetson  v. 
Bangor,  56  Me.  289,  majority  holding  national  bank  shares  not  taxable 
except  by  strict  conformity  with  act  of  Congress;  Smith  v.  First  Nat. 
Bank,  17  Mich.  480,  holding  State  tax  on  capital  stock  of  national  bank 
invalid ;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  506,  holding  subscriptions 
to  capital  stock  a  trust  fund  for  payment  of  debts;  Pittsburg  v.  First 
Nat.  Bank,  55  Pa.  St.  51,  holding  act  authorizing  Pittsburg  to  tax  bank 
not  applicable  to  national  banks;  Wells  v.  Green  Bay  etc.  Co.,  90  Wis. 
452,  64  N.  W.  72,  holding  each  of  incorporators  entitled  to  proportionate 
share  of  capital  stock. 

Distinguished  in  Farrington  v.  Tennessee,  95  U.  S.  687,  24  L.  Ed.  560, 
holding  additional  tax  of  shares  in  hands  of  stockholders  violating  obli- 
gation of  contract;  Tennessee  v.  Whitworth,  117  U.  S.  136,  29  L.  Ed. 
832,  6  Sup.  Ct.  647,  holding  exemption  of  capital  stock  from  taxation 
extends  to  shares;  National  Commercial  Bank  v.  Mayor  etc.  of  Mobile, 
62  Ala.  295,  84  Am.  Eep.  21,  and  Sumter  Co.  v.  National  Bank  of  Gaines- 
ville, 62  Ala.  468,  34  Am.  Rep.  82,  both  restraining  collection  of  tax 
imposed  upon  national  bank  shares  in  gross;  Wright  v.  Stilz,  27  Ind. 
340,  holdiiig,  under  existing  State  law,  national  bank  shares  not  subject 
to  taxation;  State  v.  Garton,  32  Ind.  4,  2  Am.  Rep.  818,  holding  Congress 
without  power  to  levy  tax  on  State  ofl&cial  bonds. 
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Taxation  of  snrplus  capital  of  national  banks.    Note,  82  Abl  Bep. 
481. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Bep.  45,  48,  49. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  292,  294. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Oas. 
937. 

Taxation  of  shares  of  stock  and  capital  stock  or  property  of  corpo- 
ration as  constituting  double  taxation.    Note,  7  Ann.  Oas.  1195. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  757. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  589.  * 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
867. 

4  WalL  259-262,  18  Ii.  Ed.  334,  QBAHAM  Y.  UNITED  STATES. 

Mexican  law  made  formal  dellyery  of  possession  by  magistrate  and 
witnesses  essential,  after  execution  of  grant,  for  investiture  of  title. 

Approved  in  United  States  v.  Elder,  177  U.  S.  117,  44  L.  Ed.  695,  20 
Sup.  Ct.  542,  holding  indorsement  by  Governor  on  petition  of  direction 
to  prefect  to  ascertain  whether  land  applied  for  had  an  owner  and  to 
cause  delivery  of  land  referred  to  did  not  constitute  grant;  Bouldin  v. 
Phelps,  12  Sawy.  308,  30  Fed.  558,  holding  no  title  vested  there  was  de- 
livery of  possession. 

Survey  of  land  by  surveyor-general,  after  confirmation  of  Mexican 
grant  in  California,  must  conform  to  record  of  proceedings  b^  magistrate 
upon  delivery  of  juridical  possession  under  Mexican  law. 

Approved  in  Veve  Y.  Diaz  v.  Sanchez,  226  U.  S.  236,  57  L.  Ed.  202,  33 
Sup.  Ct.  36,  where  mortgage  purports  to  convey  land  within  certain 
bounds,  after-acquired  title  to  part  of  land  enures  to  benefit  of  vendee; 
United  States  v.  Pico,  5  Wall.  539,  18  L.  Ed.  696,  holding  record  of  de- 
livery of  juridical  possession  conclusive  of  land  granted ;  Van  Reynegan 
V.  Bolton,  95  U.  S.  35,  24  L.  Ed.  352,  holding  boundaries  established  in 
delivery  of  juridical  possession  control  United  States  officers  in  survey- 
ing; United  States  v.  Soutliern  Pacific  R.  R.  Co.,  14  Sawy.  642,  45  Fed. 
611,  holding  juridical  possession  of  itself  controlling  as  to  lands  granted ; 
Foss  V.  Hinkell,  91  Cal.  199,  27  Pac.  646,  holding  only  lands  granted  by 
Mexican  government  within  boundaries  fixed  by  juridical  possession; 
Stoneroad  v.  Stoneroad,  4  N.  M.  64,  12  Pac.  741,  holding  United  States 
government  ofiicers  bound  by  proceedings  of  Mexican  government  de- 
livering juridical  possession. 
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4  WalL  262-270,  18  L.  Bd.  330,  BBOWN  v.  BABS. 

Title  of  one  holding  under  grant  of  recelTer  of  insolvent  bank,  for  a 
long  time,  la  unaffected  by  dismissal  for  want  of  Jurisdiction  of  action  in 
wbicb  receive  was  appointed,  where  bank  elected  to  hold  receiver  liable. 

Approved  in  Brown  v.  Johnson,  154  U.  S.  561,  18  L.  Ed.  833,  14  Sup. 
Ct.  1197,  following  rule. 

4  Wall.  270-275,  18  L.  Ed.  350,  MITCHELIf  V.  BUBUNGTOK. 

Provision  in  city  charter  authorizing  It  to  borrow  money  for  public  pur- 
poses is  a  valid  power.  Under  it,  a  city  may  aid  a  corporation  in  construc- 
tion df  railroad  by  issuing  bonds  or  subscribing  for  and  purchasing  its  stock. 

Approved  in  Northern  etc.  R.  R.  Co.  v.  Roberts,  42  Fed.  749,  holding 
conveyance  of  land  to  aid  construction  of  railroad  valid;  Evansville  v. 
Woodbury,  60  Fed.  720,  9  C.  C.  A.  244,  holding  within  power  of  city  to 
issue  bonds  for  money  borrowed ;  Ex  parte  Selma  etc.  R.  R.  Co.,  46  Ala. 
730,  6  Am.  Rep.  730,  and  Leavenworth  Co.  v.  Miller,  7  Kani  506, 12  Am. 
Bep.  440,  both  holding  legislature  may  authorize  county  to  subscribe  for 
stock  in  railroad  company ;  Commissioners  v.  Rather,  48  Ala.  445,  order- 
ing commissioners  to  assess  tax  for  aid  of  construction  of  railroad; 
Nashville  etc.  R.  R.  Co.  v.  Tennessee,  8  Heisk.  788,  holding  proceedings 
authorizing  issue  of  bonds  not  open  to  collateral  attack  for  irregular- 
ities; Danville  v.  Sutherlin,  20  Gratt.  581,  holding  town  council  has  au- 
thority under  charter  to  contract  debts  and  issue  certificates;  dissenting 
opinion  in  Brenham  v.  German-American  Bank,  144  U.  S.  191,  36  L.  Ed. 
397, 12  Sup.  Ct.  566,  majority  holding  power  in  charter  to  borrow  money 
not  including  power  to  issue  negotiable  bonds. 

Modified  in  Brenham  v.  German-American  Bank,  144  U^  S.  183,  187, 
189,  36  L.  Ed.  394,  396,  397,  12  Sup.  Ct.  563,  564,  565,  holding  power  to 
borrow  money  not  including  power  to  issue  n^otiable  bonds;  Green  v. 
Dyersburg,  2  Flipp.  492,  Fed.  Cas.  5756,  holding  power  to  subscribe  for 
stock  does  not  imply  power  to  issue  bonds;  Lehman  v.  San  Diego,  83 
Fed.  671,  27  C.  C.  A.  668,  holding  power  to  borrow  not  conferring  power 
to  issue  negotiable  bonds;  Hackett  v.  Ottawa,  11  Fed.  Cas.  146,  holding 
bonds  to  aid  a  quasi  corporation  invalid. 

Constitutionality  of  statute  authorizing  cities  to  subscribe  to  stock 
of  or  make  donations  to  corporations.    Note,  59  Am.  Dec.  788. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  666,  667. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oas. 
1913E,  37. 

Money  borrowed  by  municipal  corporation  to  aid  in  construction  of 
plank  road  is  borrowed  for  a  public  purpose  if  such  road  runs  from,  extenda 
to^  or  passes  tlirough  limits  of  corporation. 
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Approved  in  Commercial  Bank  v.  Ida,  2  Dill.  361,  9  Kan.  701,  Fed. 
Cas.  3061,  holding  bonds  void  issued  to  aid  bridge  mantif  acturing  works. 

Public  purposes  for  which  money  may  be  appropriated  or  raised  by 
taxation.    Note,  14  L.  &.  A.  478. 

Supreme  Court  will  follow  decision  of  State  court  interpreting  Con- 
stitution and  laws  of  State  in  force  at  time  bonds  were  issued.  If  bonds 
▼slid  then  subsequent  decisions  of  State  courts  will  not  invalidate  them. 

Approved  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  865,  2  Sup. 
Ct.  22,  Wade  v.  Travis  CJo.,  174  U.  S.  509,  19  Sup.  Ct.  719,  Talcott  v. 
Pine  Grove,  1  Flipp.  129,  Fed.  Cas.  13,735,  and  German  Ins.  Co.  v.  Man- 
ning, 78  Fed.  903,  909,  all  following  decision  of  State  court  in  force  at 
time  rights  accrued ;  Thompson  v.  Perrine,  106  U.  S.  591,  27  L.  Ed.  299, 
1  Sup.  Ct.  566,  refusing  to  follow  decision  of  State  court  holding  legis- 
lature without  power  to  validate  bonds. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 

by  State  court  subsequent  to  accrual  of  rights  involved.    Note, 

17  Ann.  Cas.  1218. 
Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in^  or  removed  to,  Federal  courts. 

Note,  40  L.  B.  A.  (N.  S.)  408. 

4  WaU.  275-277,  18  L.  Ed.  353,  LABNED  v.  BUBLINaTON. 

liegislature  has  power  to  authorize  nranicipal  corporation  to  fomidi  aid 
by  taking  stock,  borrowing  money  to  pay  for  it  and  lefvy  tax  to  pay  loan 
in  the  construction  of  public  improvement;  hence  the  holder  of  bonds  issued 
under  city  ordinance  authorising  loan,  to  be  invested  in  stock  of  plank-road 
company,  may  recover  on  such  bonds  against  city  issuing  them. 

Approved  in  German  Ins.  Co.  v.  Manning,  78  Fed.  903,  holding  city 
may,  under  legislative  authority,  issue  bonds  negotiable  inform;  Leaven- 
worth Co.  V.  Miller,  7  Kan.  506,  12  Am.  Bep.  440,  holding  valid  stat- 
utes authorizing  issuing  of  bonds  in  aid  of  railroads. 

Impairment  of  obligation  of  contracts  by  decisions.    Note,  14  Am. 

Bep.  288. 
Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  667. 
Public  purposes  for  which  money  may  be  appropriated  or  raised 

by  taxation.    Note,  14  L.  E.  A.  478. 

Miscellaneous.  Miscited  in  Hibbits  v.  Jack,  97  Ind.  577,  to  point  that 
•decision  of  State  court  became  a  rule  of  property. 

A  Wall.  277-332,  IB  K  £d.  366,  GUMMINaS  ▼.  MIS80UBI. 

Original  States  possessed  all  attributes  of  sovereignty  and  atHl  retain 
them,  save  as  surrendered  to  the  Union,  and  new  States^  upon  admiiHilftni 


47  CUMMINGS  v.  MISSOURI.  4  Wall.  277-^32 

become  invested  with  same  rights,  among  tbem  tlie  right  to  detennine  quali- 
fications for  office  and  the  exercise  of  private  callings  within  their  respec- 
tive jnzisdictions. 

Approved  in  dissenting  opinion  in  Taylor  and  Marshall  v.  Beckham 
(No.  1),  178  U.  S.  599,  44  L.  Ed.  1208,  20  Sup.  Ct.  1014,  majority  hold- 
ing State  decision  against  claimant  to  office  of  Governor  does  not  de-*- 
prive  him  of  property  so  as  to  give  Supreme  Court  jurisdiction  on  error ; 
dissenting  opinion'  in  Attorney-General  v.  Abbott,  121  Mich.  562,  80 
N.  W.  380,  majority  Holding  woman  chosen  by  electors  as  prosecuting 
attorney  is  ineligible  to  hold  the  office;  Calhoun  v.  Calhoun,  2  S.  C.  301, 
holding  acceptance  of  Constitution  by  Congress  does  not  validate  its 
void  provisions. 

Missouri  test-oath  act,  excluding  certain  persons  from  practicing  cer- 
tain professions  for  past  acts  of  rebellion,  inflicts  paniahment  for  past  acts 
and  is  contrary  to  constitutional  provision  prohibiting  States  passing  bills 
of  pains  and  penalties. 

Approved  in  Johannessen  v.  United  States,  225  U.  S.  242,  56  L.  Ed. 
1072,  32  Sup.  Ct.  613,  act  authorizing  cancellation  of  naturalization  cer- 
tificate fraudulently  obtained  is  not  void  as  ex  post  facto;  Davis  v. 
Berry,  216  Fed.  419,  act  requiring  performance  of  operation  of  vasec- 
tomy on  criminals  twice  convicted  of  felony  is  invalid  as  "bill  of  at- 
tainder'' providing  punishment  for  past  offenses  by  l^slative  act; 
Umted  States  v.  Ross,  5  App.  D.  C.  252,  holder  of  plumbing  license  un- 
der former  regulations  has  not  vested  right  to  pursue  calling  without 
taking  out  new  license  under  later  regulations;  Toncray  v.  Budge,  14 
Idaho,  641,  95  Pac.  32,  statute  authorizing  election  board  upon  contest 
to  inquire  into  eligibility  of  candidate  is  valid,  where  final  determination 
of  eligibility  is  left  to  courts;  State  v.  McElhinney,  241  Mo.  606,  145 
S.  W.  1142,  right  of  attorney  to  practice  law  cannot  be  taken  away  by 
arbitrary  act  of  court,  but  only  upon  judicial  hearing;  Pierce  v.  Carska- 
don,  16  Wall.  239,  21  L.  Ed.  278,  holding  statute  den3dng  nonresidents 
right  to  appear  and  defend,  unless  taking  prescribed  oath,  unconstitu- 
tional; In  re  Yung  Sing  Hee,  13  Sawy.  485,  486,  36  Fed.  439,  440,  hold- 
ing act  excluding  citizen  Chinese  from  returning  to  United  States  bill 
of  attainder;  State  v.  Buckley,  54  Ala.  619,  holding  impeachment  of 
judge  under  Alabama  Constitution  criminal  proceeding;  In  re  Peyton, 
12  Kan.  406,  holding  proceeding  to  disbar  attorney  criminal  proceeding; 
Commonwealth  v.  Jones,  10  Bush,  732,  735,  736,  holding  deprivation  of 
right  of  office  for  dueling  under  statute,  punishment;  State  v.  Grant,  79 
Mo.  129,  49  Am.  Rep.  226,  holding  deprivation  of  civil  rights  is  punish- 
ment; State  V.  Walbridge,  119  Mo.  390,  41  Am.  8t.  Rep.  667,  24  S.  W. 
458,  holding  deprivation  of  civil  right  for  past  conduct  is  punishment; 
Green  v.  Shumway,  39  N.  Y.  423,  holding  void  statute  prescribing  test 
oath  for  voters;  Fox  v.  Territory,  2  Wash.  Ter.  300,  5  Pac.  604,  605, 
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holding  statute  prescribing  physician's  qualifications  not  ez  post  facto 
or  bill  of  attainder;  Klinger  v.  Missouri,  13  Wall.  261,  20  L.  Ed. 
686,  holding  Supreme  Court  without  jurisdiction  where  refusal  to 
take  test  oath  ground. for  discharge;  In  re  Leszynsky,  16  Blatchf.  19^ 
Fed.  Cas.  8279,  holding  Congress  may  punish  offense  by  penalty  and  fine 
and  imprisonment;  People  v.  Phippin,  70  Mich.  42,  37  N.  W.  905,  dis- 
senting opinion,  majority  holding  constitutional  statute  providing  quali- 
fications for  physicians;  Lawson  v.  Jeffries,  47  Miss.  707,  12  Am.  Bep. 
355,  holding  ordinance  of  constitutional  convention  granting  new  trials 
void;  dissenting  opinion  in  Stack  v.  O'Hara,  98  Pa.  St.  239,  majority 
holding  archbishop  can  remove  priest  from  his  position. 

Distinguished  in  Dent  v.  West  Virginia,  129  U.  S.  125,  32  L.  Ed.  627, 
9  Snp.  Ct.  234,  holding  valid  statute  prescribing  necessary  qualifications 
of  medical  practitioners. 

Oonstltntlon  deals  with  substance  and  not  form,  hence  any  statute  de* 
priving  citizen  of  rights  for  past  misconduct  is  void  under  any  form,  how* 
ever  disguised. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  15& 
Fed.  797,  statute  declaring  that  corporation  resorting  to  Federal  court 
is  ipso  facto  expelled  is  invalid;  People  v.  Russell,  245  111.  273,  91  N.  E. 
1076,  petit  larceny  is  infamous  crime,  subjecting  offender  to  punishments 
other  than  fine  and  imprisonment,  and  can  be  prosecuted  only  by  in* 
dictment ;  In  re  Parrott,  6  Sawy.  365,  383,  1  Fed.  496,  515,  holding  Cali- 
fornia statute  prohibiting  employment  of  Chinese  void;  The  Railroad 
Tax  Cases,  8  Sawy.  307,  13  Fed.  778,  holding  void  provisions  for  taxa- 
tion of  corporations  differently  than  individuals;  Joseph  v.  Randolph, 
71  Ala.  507,  46  Am.  Bep.  351,  holding  statute  to  tax  person  taking  labor- 
ers from  State  unconstitutional;  Ewing  v.  Oroville  Min.  Co.,  56  Cal. 
652,  holding  increase  of  stock  >of  corporation  prohibited  by  California 
Constitution;  Matter  of  Maguire,  57  Cal.  607,  40  Am.  Bep.  128,  holding 
ordinance  prohibiting,  female  waiters  in  dance-hall  void. 

Distinguished  in  Dauphin  v.  Key,  McAr.  &  M.  (D.  C.)  219,  statute 
authorizing  postmaster-general  to  refuse  transmission  of  registered  mail 
or  money  orders  to  persons  engaged  in  lotteries  and  gift  enterprises  is 
valid. 

Oonstitntional  provision  against  ez  post  facto  law  is  aimed  against 
criminal  cases,  but  it  cannot  be  evaded  by  giving  civil  form  to  what  is  in 
substance  criminal. 

Approved  in  Anderson  v.  Ritterbusch,  22  OkL  788,  98  Pac.  1013,  act 
providing  for  assessment  of  taxes  on  omitted  property  and  authorizing 
penalty  is  invalid  in  so  far  as  it  is  retrospective;  dissenting  opinion  in 
Lapeyre  v.  United  States,  17  Wall.  206^  21  L.  Ed.  611,  majority  holding: 
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newspaper  pnblication  of  presidential  proclamation  relieving  persona  of 
penalties  unnecessary. 

Ex  poit  facto  laws  are  laws  inflicting  punislunent  for  acts  not  punish- 
able at  commission  or  wbich  add  new  punislunent  or  change  rules  of,  re- 
guiilng  less  or  different  testimony  for  conviction;  hence  "test-oath"  statute 
of  Missouri,  prescribing  oath  for  priests,  etc.,  is  in  effect  exclusion  from 
office,  and  punishment  for  certain  past  offenses  not  so  punishable  when  com- 
mitted, and  ex  post  facto  and  void. 

Approved  in  Mallett  v.  North  Carolina,  181  U.  S.  594,  45  L.  Ed.  1018, 
21  Sup.  Ct.  732,  holding  North  Carolina  act  of  1899,  allowing  State  to 
appeal  from  grant  of  new  trial  in  criminal  cases,  not  ex  post  facto,  as 
applied  to  cases  in  which  trial  had  been  had,  though  new  trial  had  not 
been  granted  before  act  was  passed;  Frisbyv.  United  States,  38  App. 
D.  C.  25,  87  L.  E.  A.  (N.  S.)  96,  indictment  for  forgery  of  instrument 
attached  to  defense  in  equity  suit  will  not  lie,  where  statute  provides 
that  no  pleading  or  evidence  obtained  in  judicial  proceeding  could  be 
used  as  evidence  in  criminal  proceeding  except  for  perjury,  although 
statute  was  repealed  before  indictment;  Galusha  v.  Wendt,  114  Iowa, 
608,  87  N.  W.  516,  holding  penalty  prescribed  for  withholding  property 
from  taxation  enforceable  only  as  to  taxes  which  should  have  peen  as- 
sessed since  passage  of  act  imposing  penalty;  State  of  Louisiana  v. 
Fourchy,  106  La.  751,  31  South.  328,  holding  ex  post  facto  statute  au- 
thorizing disbarment  in  civil  suit  for  acts  which  when  committed 
attorney  could  only  be  disbarred  after  trial  and  conviction  in  criminal 
court;  Commonwealth  v.  Phelps,  210  Mass.  80,  Ann.  Oas.  19120,  1119,  96 
K.  E.  350,  statute  providing  that  matters  lying  in  discretion  of  court 
may  be  decided  by  one  instead  of  two  justices  does  not  affect  substan- 
tial protection  of  accused  in  capital  case ;  State  v.  Rooney,  12  N.  D.  151, 
95  N.  W.  515,  upholding  Laws  1903,  c.  99,  substituting  penitentiary  for 
county  jail  as  place  of  confinement  pending  execution,  as  applied  to  one 
convicted  prior  to  its  passage;  dissenting  opinion  in  State  v.  Barrett, 
138  N.  C.  654,  50  S.  E.  514,  majority  upholding  Laws  N.  C.  1903,  p.  749, 
e.  434,  prohibiting  sale  of  liquor  and  making  keeping  of  liquor  in  more 
than  quart  quantities  presumptive  evidence  of  keeping  it  for  sale;  Ex 
parte  Garland,  4  Wall.  377,  380,  18  L.  Ed.  370,  holding  void  act  of 
Congress  of  1865,  prescribing  test  oath  for  admission  of  attorneys; 
Gut  V.  State,  9  Wall.  38,  19  L.  Ed.  574,  holding  Minnesota  statute 
changing  place  of  trial  not  ex  post  facto;  Kring  v.  Missouri,  107  U.  S. 
224,  229,  232,  239,  27  L.  Ed.  507,  509,  510,  612,  2  Sup.  Ct.  446,  450, 
452,  458,  holding  ex  post  facto  statute  removing  defense  good  at  time 
murder  was  conmiitted;  Duncan  v.  Missouri,  152  U.  S.  382,  38  L.  Ed. 
487,  14  Sup.  Ct.  672,  holding  statute  dividing  court,  but  not  affecting 
rights  of  accused,  not  ex  post  facto;  Gibson  v.  Mississippi,  162  U.  S. 
VI— 4 
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590,  40  L.  Ed.  1081,  16  Sap.  Ct.  910,  holding  statute  regulating  selection 
of  juries  not  ex  post  facto  as  to  previous  murder;  United  States  v. 
Hughes,  8  Ben.  30,  Fed.  Cas.  15,416,  holding  ex  post  facto  as  to  pending 
suit  act  providing  for  production  of  papers;  French  v.  Tumlin,  9  Fed. 
Cas.  798,  holding  invalid  statute  withdrawing  jurisdiction  from  courts 
to  enforce  slave  contracts;  French  v.  Deane,  19  Colo.  512,  24  L.  B.  A. 

591,  36  Pao.  612,  holding  unconstitutional  as  ex  post  facto  statute  pro- 
viding for  punitive  damages ;  McNealy  v.  Gregory,  13  Fla.  442,  443,  448, 
holding  void  statute  setting  aside  contracts  and  deeds  founded  on  sale 
of  slaves;  Wooley  v.  Watkins,  2  Idaho,  666,  22  Pac.  106,  holding  valid 
law  prescribing  qualifications  of  voters;  In  re  Leach,  134  Ind.  669,  21 
L.  E.  A.  704,  34  N.  £.  642,  holding  void  statute  prohibiting  women  from 
practicing  law;  Murphy  v.  Commonwealth,  172  Mass.  269,  70  Am.  St. 
Itep.  271,  43  L.  E.  A.  157,  62  N.  E.  507,  holding  no  law  ex  post  facto 
unless  prejudicing  rights  of  defendant;  In  re  Miller,  110  Mich.  677,  64 
Am.  St.  Rep.  377,  34  L.  R.  A.  404,  68  N.  W.  990,  holding  statute  deny- 
ing second-term  convicts  reduction  for  good  behavior  not  ex  post  facto; 
State  V.  Johnson,  12  Minn.  485,  93  Am.  Dec.  248,  holding  statute  chan- 
ging rule  of  evidence  in  bigamy  prosecution  ex  post  facto;  State  v. 
Ryan,  13  Minn.  377,  holding  statute  merely  regulating  proceedings  not 
-ex  post  facto  as  to  previous  primes;  Blair  v.  Ridgely,  41  Mo.  170,  97 
^JXL  Dec.  251,  holding  oath  prescribed  by  Missouri  for  voters  not  un- 
eonstitutional ;  Murphy  &  Glover  Test  Oath  Cases,  41  Mo.  363,  388,  hold- 
ing invalid  Missouri  statute  prescribing  test  oath  for  preachers;  State 
V.  Jackson,  105  Mo.  199,  16  S.  W.  829,  holding  statute  dividing  Supreme 
Court  not  ex  post  facto  as  to  pending  prosecution ;  State  v.  Taylor,  134 
Mo.  145,  35  S.  W.  100,  holding  law  merely  changing  method  of  proce- 
dure not  ex  post  facto;  State  v.  Kring,  11  Mo.  App.  100,  holding  stat- 
ute abolishing  defense  of  confession  of  guilt  in  second  degree  not  un- 
•constitutional ;  State  v.  Mayor,  37  N.  J.  L.  43,  holding  legislature  cannot 
revive  and  reimpose  penalty  for  past  omission  to  pay  taxes;  Murray  v. 
State,  1  Tex.  App.  428,  holding  old  Constitution,  though  superseded  by 
later,  applies  to  murder  committed  under  old  Constitution;  Jones  ▼. 
Commonwealth,  86  Va.  663, 10  S.  E.  1006,  holding  statute  altering  proce- 
dure, but  not  affecting  rights  of  accused,  not  ex  post  facto;  Kyle  v. 
Jenkins,  6  W.  Va.  375,  376,  holding  statute  prescribing  suitor's  test  oath 
unconstitutional;  Lynch  v.  Hoffman,  7  W.  Va.  667,  683,  holding  uncon- 
stitutional statute  requiring  petitioner  for  rehearing  to  take  suitor's  test 
oath;  Sturm  v.  Flenmiing,  22  W.  Va.  416,  holding  statute  providing  for 
appellant's  taking  suitor's  test  oath  unconstitutional;  Bittenhaus  v, 
Johnston,  92  Wis.  594,  82  L.  R.  A.  881,  66  N.  W.  805,  holding  act  pun- 
ishing illegal  fishing  not  ex  post  facto  as  to  subsequent  offense;  People 
T.  McDonald,  5  Wyo.  633,  29  L.  R.  A.  837,  42  Pac.  17,  holding  act  re- 
pealing statute  authorizing  objection  to  magistrate  by  affidavit  not  ex 
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post  facto;  dissenting  opinion  in  Ex  parte  Garland,  4  Wall.  397,  18 
L.  Ed.  376,  majority  holding  test  oath  for  attorneys  unconstitutional  as 
being  bill  of  pains  and  ex  post  facto;  Burgess  v.  Salmon,  97  U.  S.  385, 
^  L.  Ed.  1106,  holding  tobacco  stamped  and  sold  not  subject  to  addi- 
tional tax  imposed  later  in  day;  dissenting  opinion  in  Hawker  t.  New 
York,  170  U.  S.  203,  42  L.  Ed.  1008,  18  Sup.  Ct.  577,  majority  holding 
statute  hairing  ex-convict  from  practicing  medicine  not  ex  post  facto; 
Schenck  v.  Peay,  21  Fed.  Cas.  680,  holding  unconstitutional  statute  im- 
posing penalty  simultaneously  with  apportionment  of  taxes  in  insurrec- 
tionary districts;  Hawkins  v.  Filkins,  24  Ark.  320,  holding  State  con- 
vention unable  to  declare  "void  ab  initio"  Constitution  adopted  by 
previous  convention;  Jacoway  v.  Denton,  25  Ark.  646,  holding  inoper- 
-ative  State  Constitution  cutting  off  remedy  on  slave  contracts ;  State  v. 
Mayor,  29  La.  Ann.  865,  holding  no  State  can  impair  by  statute,  obli- 
gation of  pre-existing  contracts;  Commonwealth  v.  Homer,  163  Mass. 
344,  26  N.  E.  872,  holding  statute  providing  for  evidence  in  prosecution 
for  procuring  miscarriage  inapplicable  to  previous  crime;  dissenting 
•opinion  in  People  v.  Hurlbert,  24  Mich.  92,  majority  holding  legislature 
had  no  power  to  appoint  board  of  public  works  of  Detroit;  dissenting 
opinion  in  Moore  v.  State,  43  N.  J.  L.  231,  majority  holding  statute  au- 
thorizing prosecution  of  previous  offenses  void;  dissenting  opinion  in 
Green  v.  Shumway,  39  N.  Y.  433,  435,  majority  holding  void  statute 
prescribing  test  oath  for  voters;  State  v.  Divine,  98  N.  C.  784,  4  S.  E. 
483,  holding  void  statute  presuming  person  guilty  of  criminal  negli- 
gence if  cattle  killed ;  Martin  v.  Snowden,  18  Gratt.  119,  143,  144,  hold- 
ing unconstitutional  provision  for  sale,  in  all  cases,  of  whole  tract  for 
taxes. 

Distinguii.:ied  in  Rutz  v.  Michigan,  188  XJ.  S.  610,  47  L.  Ed.  567,  23 
Sup.  Ct.  392,  holding  Michigan  act  of  1899,  prohibiting  practice  of  medi- 
cine without  license,  not  ex  post  facto  as  to  one  licensed  under  prior 
act  where  provision  made  for  licensing  persons  Ucensed  under  prior 
act;  Shepherd  v.  Grimmett,  3  Idaho,  408,  411,  31  Pac.  794,  796, 
upholding  elector's  test  oath  of  February  26,  1891;  Meffert  v.  Medi- 
cal Board,  66  Kan.  723,  72  Pac.  261,  holding  statute  providing  for 
cancellation  of  certificates  of  grossly  immoral  physicians 'not  ex  post 
facto  as  to  one  whose  habits  were  grossly  immoral  prior  to  passage  of 
act;  Hawker  v.  New  York,  170  U.  S.  198,  42  L.  Ed.  1006,  18  Sup.  Ct. 
577,  holding  New  York  statute  barring  ex-convict  from  practicing  medi- 
cine not  ex  post  facto;  In  re  Chae  Chan  Ping,  13  Sawy.  494,  36  Fed. 
436,  holding  Chinese  Exclusion  Act  valid  and  not  ex  post  facto  law;  In 
re  De  Giacomo,  12  Blatchf.  401,  Fed.  Cas.  3747,  holding  extradition 
treaty  not  ex  post  facto  as  to  person  in  countr}-  before  treaty;  Washing- 
ton V.  State,  75  Ala.  586,  51  Am.  Rep.  482,  holding  statute  providing  dis- 
^nalification  of  voter  who  shall  have  been  convicted  of  larceny  neither 
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bill  of  attainder  nor  ex  post  facto;  dissenting  opinion  in  Jacoway  v. 
Denton,  25  Axk.  669,  majority  holding  Constitution  impairing  obligation 
of  slave  contracts  inoperative ;  Shepherd  v.  Grimmett,  2  Idaho,  1127, 
1131,  81  Pac.  794,  796,  holding  statute  providing  electors'  oath  valid, 
and  not  ex  post  facto ;  Boyd  v.  Mills,  53  Kan.  601,  42  Am.  St  Bep.  308» 
25  L.  B.  A.  488,  37  Pac.  17,  holding  valid  statute  prohibiting  certain  per- 
sons from  voting  or  holding  office;  France  v.  State,  57  Ohio  St.  24,  47 
N.  E.  1044,  holding  States  have  power  to  prescribe  qualifications  for  per- 
sons practicing  medicine. 

Disapproved  in  Ex  parte  Quarrier,  4  W.  Va.  222,  224,  227,  229,  hold- 
ing act  prescribing  attorneys'  test  oath  not  unconstitutional. 

Power  of  State  to  impose  qualifications  for  voters  and  holders  of 
office.    Note,  97  Am.  Dec.  266. 

Ex  post  facto  laws.    Notes,  37  Am.  St.  Bep.  583,  691,  593;  45  Am. 
Bep.  542,  545,  546. 

Ex  post  facto — ^Repeal  of  statute  excluding  evidence  obtained  by 
judicial  proceedings.    Note,  37  L.  B.  A.  (N.  S.)  97. 

How  far  right  to  vote  is  absolute.    Note,  25  L.  B.  A.  483. 

Miscellaneous.  Cited  in  Weems  v.  United  States,  217  U.  S.  373,  19 
Ann.  Cas.  705,  54  L.  Ed.  801,  30  Sup.  Ct.  544,  Penal  Code  of  Philippines 
prescribing  long  imprisonment  with  loss  of  civil  and  political  rights  for 
falsifying  public  record,  and  sentence  thereunder,  are  void  as  violating 
provision  in  Philippine  bill  of  rights  against  cruel  and  unusual  punish- 
ments ;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  959,. 
Federal  courts  have  jurisdiction  to  enjoin  officers  of  State  courts  from 
issuing  process  in  suits  to  enforce  confiscatory  rates  and  eleventh 
amendment  cannot  be  invoked  to  defeat  jurisdiction;  Curry  v.  District 
of  Columbia,  14  App.  D.  C.  442,  police  regulation  of  commissioners  set- 
ting apart  portion  of  public  streets  for  exclusive  use  of  railway  hack 
service  is  void ;  State  v.  Strasburg,  60  Wash.  116,  Ann.  Gas.  1912B,  917^ 
32  L.  B.  A.  (N.  S.)  1216,  110  Pac.  1023,  statute  providing  that  insanity 
is  no  defense  to  crime  takes  question  of  criminal  intent  from  jury  and 
is  invalid;  Girdner  v.  Stephens,  1  Heisk.  284,  2  Am.  Bep.  702,  to  point 
that  judiciary  may  bring  to  test  of  Federal  Constitution  action  of 
convention. 

4  Wall.  333-390,  18  L.  Ed.  366,  EX  PABTE  OABLAHD. 

Act  of  Oongress  of  1865  prescribing  test  oatb  for  attorneys  of  Federal 
courta  is  designed  to  exclude  persons  for  past  otrenses  from  practicing  law 
and  such  exclusion  is  punishment;  therefore,  act  is  unconstitutional  at  being 
bill  of  pains  and  penalties 
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Approved  in  Johannessen  v.  United  States,  225  IT.  S.  242,  56  L.  Ed. 
1072,  32  Snp.  Ct.  613,  cancellation  of  citizenship  certificate  obtained  by 
fraud  is  not  punishment;  United  States  v.  Mansour,  170  Fed.  675.  can- 
cellation of  citizenship  certificate  for  fraud  is  not  void  as  ex  post  facto; 
Toncray  v.  Budge,  14  Idaho,  641,  95  Pac.  32,  statute  authorizing  election 
board  upon  contest  to  determine  eligibility  of  candidate  in  first  instance 
is  valid,  where  final  determination  of  eligibility  is  left  to  courts;  State 
V.  Currans,  111  Wis.  436,  87  N.  W.  563,  upholding  Lawa  1901,  c.  306, 
relating  to  admission  of  physicians  to  practice;  Drehman  v.  Stifle,  8 
Wall.  601,  19  L.  Ed.  510,  holding  Constitution  prohibits  States  from 
passing  bills  of  attainder;  Pierce  v.  Carskadon,  16  Wall.  239,  21  L.  Ed. 
278,  holding  West  Virginia  statute  depriving  defendant  of  rights  for 
past  misconduct  unooEistitutional ;  In  re  Leszynsky,  16  Blatchf.  19,  Fed. 
Cas.  8279,  holding  disqualification  to  hold  office  is  punishment;  State  v. 
Murphy,  41  Mo.  3§3^  holding  provision  of  Missouri  Constitution  pre- 
scribing oath  of  loyalty  for  attorneys  unconstitutional;  State  v.  Buck- 
ley, 54  Ala.  619,  Mding  impeachment  under  Alabama  Constitution 
criminal  prosecution;  dissenting  opinion  in  United  States  v.  Delaware 
&  H.  Co.,  164  Fed.  258,  majority  holding  that  commodities  clause  of 
Interstate  Commerce  Act,  in  so  far  as  it  applies  to  coal  lands  owned  by 
railroads  long  before  statute  enacted,  is  void;  'dissenting  opinion  in 
Wallach  v.  Vian  Riswick,  1  McAr.  (D.  C.)  81,  decree  confiscating  prop- 
erty of  person  forfeits  life  estate  only  majority  holding  that  decree  con- 
fiscating property  of .  person  engaged  in  rebellion  forfeits  life  estate 
only,  and  deed  gave  valid  title  to  grantee  taking  effect  upon  termination 
of  life  of  original  owner  of. 

Distinguished  in  Dent  v.  West  Virginia,  129  U.  S.  125,  126,  82  L.  Ed. 
627,  9  Sup.  Ct.  234,  235,  holding  statute  requiring  doctors  to  secure  cer- 
tificate from  board  of  health  within  legislative  power;  Hawker  v.  New 
York,  170  U.  S.  198,  42  L.  Ed.  1006,  18  Sup.  Ct.  577,  holding  statute  pro- 
hibiting ex-convicts  from  practicing  medicine  within  power  of  State 
legislature;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  52,  Fed.  Cas.  16,151, 
holding  Kentucky  statute  known  as  civil  rights  bill  constitutional ;  Boyd 
V.  Mills,  53  Kan.  601,  42  Am.  St.  Rep.  308,  25  L.  R.  A.  488,  37  Pac.  17, 
holding  valid  statute  prescribing  qualifications  for  voters  and  office  liold- 
ers;  dissenting  opinion  in  Green  v.  Shumway,  39  N.  Y.  434,  435,  major- 
ity holding  statute  denying  right  to  vote  because  of  past  offenses  in- 
valid; People  V.  Hawker,  152  N.  Y.  240,  46  N.  E.  608,  holding  statute 
prohibiting  practice  of  medicine  by  ex-convict  not  bill  of  attainder; 
Lonas  v.  State,  3  Heisk.  301,  holding  valid  statute  prohibiting  intermar- 
riage of  negroes  and  whites. 

! 

I  Act  of  1866,  being  designed  to  pimlsh  acts  not  criminal  at  time  of  com- 

mission and  adding  new  punishments  for  other  acts,  is  unconstitutional  as 
I  being  ex  post  facto. 


4  Wall.  333-399  NOTES  ON  U.  S.  REPORTS.  64r 

Approved  in  Meffert  V.  Medical  Board,  66  Kan.  723,  72  Pac.  261,  hold- 
ing law  prohibiting  practicing  by  grossly  immoral  physician  not  ex  post 
facto  as  to  one  whose  habits  were  grossly  immoral  prior  to  passage  of 
law;  State  of  Louisiana  v.  Fourchy,  106  La.  751,  31  South.  328,  holding 
act  ex  post  facto  which  authorized  disbarment  of  attorney  in  civil  suit 
for  acts  which  when  cominllted  he  could  only  be  disbarred  after  trial 
and  conviction  in  criminal  court;,  State  v.  Rooney,  12  N.  D.  151,  95 
N.  W.  515,  upholding  Laws  1903,  c.  99,  substituting  penitentiary  for 
county  jail  as  place  of  confinement  pending  execution,  as  applied  to  one 
convicted  prior  to  its  passage;  Kring  v.  Missouri,  107  U.  S.  229,  27 
L.  Ed.  509,  2  Sup.  Ct.  450,  holding  Missouri  statute  removing  good  de- 
fense at  time  of  act  ex  post  facto  law ;  In  re  Petition  of  Murphy,  Woolw, 
148,  Fed.  Gas.  9947,  holding  laws  punishing  as  crime  acts  not  punishable 
when  committed  ex  post  facto;  United  States  v.  Hughes,  8  Ben.  30,  33, 
Fed.  Gas.  15,416,  holding  act  of  1874  ex  post  facto  as  to  suits  b^un 
prior  to  act;  Gommonwealth  v.  Jones,  10  Bush,  736,  holding  void  stat- 
ute prescribing  oaths  of  officers  operating  as  punishments  for  past 
offenses ;  Elliott  v.  Elliott,  38  Md.  362,  holding  valid  statute  prescribing 
no  new  punishment  for  offense  committed  prior  to  it^  passage ;  Murphy 
V.  Gommonwealth,  172  Mass.  269,  70  Am..  8t  Bep.  271,  43  L.  B.  A.  157, 
52  N.  E.  307,  holding  «ct  depriving  criminal  of  credits,  crime  committed 
prior  to  passage  of  act,  unconstitutional;  Green  v.  Shumway,  39  N.  Y. 
424,  holding  statute  den3ring  right  to  vote,  for  past  offenses,  invalid; 
Lewis  V.  Woodfolk,  2  Baxt.  47,  holding  invalid  statute  annulling  con- 
tracts for  sale  of  slaves  made  prior  to  statute;  Murray  v.  State,  1  Tex. 
App.  428,  holding  only  laws  creating  or  aggravating  punishment  of 
crime  ex  post  facto;  Kyle  v.  Jenkins,  6'W.  Va.  375,  376,  and  Lynch  v. 
Hoffman,  7  W.  Va,  557,  583,  both  holding  statute  prescribing  "suitor's 
test  oath"  in  suit  pending  before  its  passage  unconstitutional;  dissent- 
ing opinion  in  Kring  v.  Missouri,  107  U.  S.  239,  27  L.  Ed.  512,  2  Sup.  Gt. 
458,  majority  holding  removing  defense  good  when  act  was  committed 
ex  post  facto ;  dissenting  opinion  in  Hawker  v.  New  York,  170  U.  S.  203, 
42  L.  Ed.  1008,  18  Sup.  Gt.  579,  majority  holding  statute  prohibiting  ex- 
convict  from  practicing  medicine  not  ex  post  facto;  In  re  Bogart,  2 
Sawy.  406,  Fed.  Gas.  1596,  holding  valid  act  of  Gongress  providing  for 
trial  of  offenses  committed  in  naval  service;  Sturm  v.  Flemming,  22 
W.  Va.  416,  holding  statute  does  not  run  during  continuance  of  obstruc- 
tion by  test-oath  statute. 

Distinguished  in  Rutz  v.  Michigan,  188  U.  S.  510,  47  L.  Ed.  567,  23 
Sup.  Ct.  392,  holding  Michigan  statute  prohibiting  practice  of  medicine 
-without  license  not  ex  post  facto  as  to  one  licensed  under  prior  act  where 
provision  is  made  for  licensing  persons  licensed  under  prior  act;  Shep- 
herd v.  Grimmett,  3  Idaho,  411,  39  Pac.  796,  upholding  elector's  test- 
oath  act;  Gibson  v.  Mississippi,  162  U.  S.  590,  40  L.  Ed.  1081,  16  Sup. 
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Ct.  910^  holding  statute  prescribing  juror's  qualifications  not  ex  post 
facto-  as  to  crime  previously  committed ;  In  re  Chae  Chan  Ping,  13  Sawy. 
494,  36  Fed.  436,  holding  Chinese  Exclusion  Act,  being  repeal  of  prior 
law,  is  not  ex  post  facto ;  Washington  v.  State,  75  Ala.  585,  51  Am.  B0p. 
482|  holding  statute,  withholding  voting  privilege,  not  ex  post  facto; 
Wooley  V.  Watkins,  2  Idaho,  566,  22  Pac.  106,  holding  statute  providing 
qualifications  of  voters,  not  ex  post  facto  law ;  Shepherd  v.  Grimmett,  2 
Idaho,  1131,  31  Pac.  796,  holding  statute  providing  oath  for  electors 
within  legislative  power  and  not  ex  post  facto;  In  re  Miller,  110  Mich. 
677,  64  Am.  St.  Rep.  377,  34  L.  R.  A.  404,  68  N.  W.  990,  holding  statute 
denying  certain  reductions  to  second-term  convicts,  not  ex  post  facto; 
Pox  V.  Washington  Territory,  2  Wash.  Ter.  300,  301,  5  Pac.  604,  605, 
holding  valid  statute  prescribing  qualifications  for  medical  practitioners. 
Denied  in  Ex  parte  Quarrier,  4  W.  Va.  222,  224,  holding  statute  pre- 
seribing  attorney's  test  oath  constitutional,  because  affecting  civil  rights 
<mly. 

Ex  post  facto  laws.    Notes,  87  Am.  St  Rep.  683,  584,  591,  592; 
45  Am.  Rep.  545. 

Attorneys  aie  not  United  States  ofllcexs,  but  are  offlcers  of  court,  ad- 
mitted by  court  on  sbowlng  necessary  qualifications,  responaihle  to  court 
for  professional  misconduct  and  holding  during  good  behavior,  their  admis- 
sion or  exclusion  being  Judicial  act. 

Approved  in  In  re  Alexander,  193  Fed.  753,  attorney  of  bankrupt  is 
officer  of  court  and  subject  to  court's  orders  declaring  sale  of  bankrupt's 
property  null  and  void;  In  re  Day,  181  111.  90,  91, 109,  54  N.  E.  650,  651, 
657,  holding  act  of  February  21, 1899,  relating  to  admission  of  attorneys 
void ;  State  of  Louisiana  v.  Fourchy,  106  La.  755,  757,  31  South.  328, 
holding  act  ex  post  facto  which  authorized  disbarment  of  attorney  in 
civil  suit  for  acts  which  when  committed  he  could  only  be  disbarred 
after  trial  and  conviction  in  criminal  court;  Bar  Association  of  City  of 
Boston  V.  Casey,  211  Mass.  192,  Ann.  Oas.  191SA,  1226,  39  L.  'bL  A. 
(N.  B.)  116,  97  N.  E.  754,  proceeding  to  disbar  attorney  instituted  by 
bar  association  may  be  heard  and  determined  by  judges  who  are  honor- 
ary members  of  association ;  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  437, 
holding  void  act  of  1903,  requiring  Supreme  Court  to  recommend  law 
clerks  for  admission  without  examination;  In  re  Simpson,  9  N.  D.  404, 
83  N.  W.  563,  holding  Rev.  Codes,  §  432,  relating  to  disbarment  of  at- 
torneys is  merely  legislative  affirmance  of  courts'  inherent  power;  In  re 
Application  for  License  to  Practice  Law,  67  W.  Va.  238,  245,  67  S.  E. 
608,  610,  legislature  has  power  to  regulate  licensing  of  attorneys;  Ran- 
dall V.  Brigham,  7  Wall.  535, 19  L.  Ed.  291,  holding  removal  of  attorneys 
is  judicial  act  for  which  court  is  not  civilly  liable;  Savinofs  Bank  v. 
W^ard,  100  U.  S.  198,  26  L.  Ed.  622,  holding  attorneys  not  officers  of 
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United  States,  but  of  court;  United  States  v.  Anonymous,  21  Fed.  771, 
holding  attorneys  officers  of  court,  entitled  to  its  protection  and  subject 
to  its  correction;  Pinkard  v.  Allen,  75  Ala.  79,  holding  court  may  order 
attorney  to  return  money  received  if  inadvisedly  decreed  by  court ;  In  re 
Lowenthal,  61  Cal.  123,  holding  admission  of  attorney  judgment  of  pos- 
session of  necessary  qualifications ;  In  re  Day,  181  111.  89,  54  N.  E.  650, 
holding  legislative  acts,  abrogating  Supreme  Court  rules  for  admission 
to  bar,  unconstitutional;  Ricker's  Petition,  66  N.  H.  211,  24  L.  R.  A. 
742,  29  Atl.  561,  holding  attorneys  not  being  officers  of  government, 
woman  may  be  attorney;  IngersoU  v.  Howard,  1  Heisk.  255,  holding 
attorneys  not  included  in  statute  requiring  administration  of  oath  to  "all 
officers";  Ex  parte  Williams,  31  Tex.  Cr.  272,  21  L.  R.  A.  786,  20  S.  W. 
581,  holding  attorneys  not  public  officers;  State  v.  Hansford,  43  W.  Va. 
775,  28  S.  E.  792,  holding  attorney  not  public  officer,  but  officer  of  court ; 
In  re  Mosness,  39  Wis.  510,  20  Am.  Rep.  56,  holding  members  of  bar  are 
officers  of  court;  dissenting  opinion  in  Brown  v.  Walker,  161  U.  S.  638, 
40  L.  Ed.  835,  16  Sup.  Ct.  655,  majority  holding  Congress  has  power  to 
pass  acts  of  general  amnesty ;  State  v.  Mosher,  128  Iowa,  87,  103  N.  W. 
107,  and  Taylor  v.  Vann,  127  N.  C.  246,  37  S.  E.  264,  both  arguendo. 

Distinguished  in  State  Medical  Board  v.  McCrary,  95  Ark.  515,  Ann. 
Oas.  1912A,  631,  SO  L.  R.  A.  (N.  S.)  783, 130  S.  W.  545,  act  authorizing 
State  board  of  medical  examiners  to  revoke  license  to  practice  medicine 
for  advertising  ability  to  cure  chronic  and  incurable  diseases  is  valid; 
In  re  Brownie,  2  Colo.  559,  holding  reinstatement  of  attorney  under  stat- 
ute rests  in  discretion  of  court. 

Questioned  in  Odlin  v.  Woodruff,  31  Fla.  164,  22  L.  R.  A.  708,  12 
South.  227,  but  case  decided  upon  lack  of  equity  powers;  dissenting 
opinion  in  Taylor  v.  Vann,  127  N.  C.  253,  37  S.  E.  266,  arguendo.* 

Judicial  and  ministerial  acts.    Note,  79  Am.  Dec.  473. 
Legislative  or  judicial  power  to  determine  qualifications  for  admis- 
sion to  bar.    Note,  10  Ann.  Gas.  199. 
Who  are  public  officers.    Note,  17  L.  R.  A.  245. 

Attorneys  can  be  deprived  of  their  rights  as  such  only  by  Judgment  of 
€Ourt,^for  professional  or  moral  misconduct  after  notice  of  charges  and 
opportunity  to  be  heard. 

Approved  in  In  re  Ulmer,  208  Fed.  467,  attorney  may  be  disbarred  for 
perjury  committed  in  Federal  court  hearing,  whether  convicted  of  per- 
jury or  not ;  In  re  Thatcher,  190  Fed.  975,  977.  Federal  court  after  for- 
mal bearing  disbars  attorney  upon  proof  of  professional  unfitness;  In  re 
Durant,  80  Conn.  147,  148,  10  Ann.  Oas.  539,  67  Atl.  500,  501,  attorney 
was  disbarred  upon  hearing  and  proof  of  conspiracy  to  introduce  false 
testimony ;  State  v.  McElhhiney,  241  Mo.  606,  145  S.  W.  1142,  attorney 
may  not  be  disbarred  by  arbitrary  act  of  court,  but  only  upon  judicial 
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heuring;  In  re  Ebbs,  150  N.  C.  57,  17  Ann.  Cas.  592, 19  L.  R.  A.  (N.  S.) 
892,  63  S.  £.  196,  statute  providing  that  attorney  convicted  of  crime 
most  be  disbarred  refers  only  to  convictions  in  State;  In  re  Applicants 
for  License,  143  N.  G.  5,  15,  10  Ann.  Oas.  187,  10  L.  R.  A.  (N.  8.)  288, 
55  S.  E.  636,  .640,  legislature  has  power  to  prescribe  qualifications  for 
office  of  attorney  and  court  must  license  person  having  qualifications 
without  investigating  general  moral  character;  In  re  Thatcher,  80  Ohio- 
St.  655,  89  N.  E,  84,  attorney  was  disbarred  by  Supreme  Court  for  pub- 
lishing libelous  pamphlet  about  judges  seeking  re-election ;  In  re  Sadler, 
35  Okl.  516,  44  L.  R.  A.  (N.  S.)  1195,  130  Pac.  90d,  statute  prohibiting 
disbarment  of  attorney  for  acts  involving  moral  turpitude  disconnected 
with  professional  or  official  duty  is  valid;  In  re  Application,  etc,  14 
S.  D.  432,  85  N.  W.  993,  holding  though  statute  prescribing  requirements 
for  admission  to  practice  law  did  not  prescribe  for  admission  of  persons 
engaged  in  practice  by  virtue  of  certificate  of  Cirouit  Court  such  person 
need  not  take  examination;  In  re  Application  for  License  to  Practice 
Law,  67  W.  Va.  218,  223,  243,  67  S.  E.  599,  601,  610,  person  not  having 
good  moral  character  may  be  refused  license  to  practice  law;  dis8enting> 
opinion  in  In  re  Applicants  for  License,  143  N.  C.  29,  10  Ann.  Oas.  187, 
10  If.  R.  A.  (N.  8.)  288,  55  S.  E.  645,  majority  holding  that  court  must 
license  attorney  complying  with  prerequisites  without  investigating  gen- 
eral moral  character;  dissenting  opinion  in  Hartigan  v.  Board  of  Rea- 
gents of  West  Va,  University,  49  W.  Va,  53,  38  S.  B.  715,  majority 
holding  notice  and  hearing  of  a  proceeding  by  regents  of  university  not 
required  for  removal  of  professor;  Ex  parte  Robinson,  19  Wall.  512,  22 
L.  Ed.  208,  holding  juc^ment  disbarring  attorney  for  contempt,  void; 
In  re  Boone,  83  Fed.  947,  holding  attorney  entitled  to  notice  and  oppor* 
tunity  to  answer  in  proceedings  for  disbarment ;  United  States  v.  Green, 
85  Fed.  861,  holding  Circuit  Court  may  disbar  attorney  for  filing  brief 
containing  libel  upon  judges;  In  re  Peyton,  12  Elan.  409,  holding  at- 
torney entitled  to  notice  of  disbarment  proceedings;  Penobscot  Bar  v» 
Kimball,  64  Me.  146,  holding  attorney  may  be  disbarred  by  court  for 
misconduct;  State  v.  Schultz^  U  Mont.  432,  28  Pac.  644,  holding  State 
medical  board  unable  to  arbitrarily  revoke  physician's  license  without 
notice  of  charges ;  Ex  parte  Williams,  31  Tex.  Cr.  274,  21  L.  R.  A.  787^ 
20  S.  W.  582,  holding  attorney  may  be  deprived  of  license  only  for  mis- 
conduct and  after  notice;  dissenting  opinion  in  Ex  parte  Wall,  107 
U.  S.  303,  27  L.  Ed.  567,  2  Sup.  Ct.  601,  majority  holding  court  may  in 
special  circumstances  summarily  disbar  attorney;  In  re  Peyton,  12  Kan. 
406,  holding  proceeding  to  disbar  attorney  is  criminal  proceeding;  dis- 
senting opinion  in  State  v.  Marks,  30  La.  Ann.,  pt.  1,  lU,  majority  hold- 
ing admission  by  State  Supreme  Court  necessary  to  license  person  to 
practice  as  attorney;  Territory  of  New  Mexico  v.  Ashenfelter,  3  N.  M* 
680,  4  N.  M.  106,.  12  Pac.  900,  holding  Governor  without  power  to  remove 
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district  attorney  whose  tenure  fixed  by  law;  Lawyers'  Tax  Gasesi  8 
Heisk.  640,  657^  holding  invalid  statute  imposing  tax  on  lawyers. 

Distinguished  in  United  States  v.  Ross,  5  App.  D.  C.  252,  holder  of 
plumbing  license  has  not  vested  right  to  pursue  calling  without  new 
license  under  later  regulations ;  State  v.  State  Board,  etc.,  ^4  Minn.  391, 
26  N.  W.  125,  holding  revocation  of  doctors'  certificates  within  power 
of  State  medical  board. 

Summary  jurisdiction.    Note,  2  Am.  St.  Rep.  847,  869. 
Disbarment  of  attorney,  causes  and  proceedings  therefor — ^Nature 

of  disbarment,  and  power  of  courts  to  disbar.    Note,  95  Am.  Dec. 

834. 
License  for  profession  or  occupation  as  creating  vested  right.    Note, 

8  L.  R.  A.  (N.  8.)  1274. 

Legislature  in  praecilhlng  qualiflcations  required  of  attoxneyi,  may  not 
In  effect  inflict  pnniflhment  for  past  offenses. 

Approved  in  France  v.  State,  57  Ohio  St.  24,  47  N.  E.  1044,  holding 
valid  statute  prescribing  qualifications  of  physicians. 

L^slative  power  to  prescribe  qualifications  of  attorneys.    Note, 
10  L.  R.  A.  (N.  8.)  292. 

Power  of  pardon  conferred  on  the  President  is  unlimited,  except  in 
cases  of  impeachment^  and  is  not  subject  to  control  of  Congress  in  any  way. 
Approved  in  Thompson  v.  Duehay,  217  Fed.  487,  President  has  power 
to  commute  sentences  which  run  consecutively  to  run  concurrently  and 
prisoner  serving  one-third  of  first  period  is  eligible  for  parole;  United 
States  V.  Burdick,  211  Fed.  494,  witness  offered  protection  of  pardon 
cannot  refuse  to  testify ;  Territory  v.  Richardson,  9  Okl.  586,  49  L.  R.  A. 
440,  60  Pac.  246,  where  pardon  granted,  proceedings  against  defendant 
must  be  dismissed ;  Ex  parte  Ridley,  3  Okl.  Or.  356,  26  L.  R.  A.  (N.  S.) 
110,  106  Pac.  551,  act  creating  board  of  pardons  and  restricting  Gov-- 
emor's  pardoning  power  is  invalid;  dissenting  opinion  in  Laird  v.  Sims, 
16  Ariz.  534,  L.  R.  A.  1915r,  519,  147  Pac.  743,  majority  holding  statute 
creating  board  of  pardons  with  exclusive  power  to  pass  on  and  recom- 
mend pardons  is  valid;  dissenting  opinion  in  Ex  parte  Muncy,  72  Tex. 
Cr.  565,  569, 163  S.  W.  46,  48,  majority  holding  statutes  authorizing  dis- 
trict attorney  and  district  judge  to  grant  immunity  to  witness  are  not 
invalid  as  exercise  of  Governor's  pardoning  power;  State  v.  Rose,  29 
La.  Ann.  760,  holding  power  to  pardon  embraces  power  to  conunute  sen- 
tence; State  V.  Grant,  79  Mo.  129,  49  Am.  Rep.  226,  holding  legislature 
unable  to  remove  disabilities  consequent  on  conviction  of  crime;  Brown 
V.  Walker,  161  U.  S.  601,  40  L.  Ed.  822,  16  Sup.  Ct.  648,  holding  Con- 
fess has  power  to  pass  acts  of  general  amnesty;  State  v.  Sauvinet,  24 
La.  Ann.  123,  13  Am.  Rep.  120,  holding  Governor  may  pardon  citizen 
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imprisoned  by  State  court  in  State  interest;  Commonwealth  v.  Lock- 
wood,  109  Mass.  340,  12  Am.  Bep.  714,  holding  Governor's  power  of 
pardon  after  conviction  unaffected  by  pending  bill  of  exceptions;  Rich 
V.  Chamberlain,  104  Mich.  441,  27  L.  R.  A.  575,  62  N.  W.  585,  holding 
€k>vemor'8  power  of  pardoning  nnlimited,  except  as  to  legislative  pro- 
visions for  applying  therefor. 

Distinguished  in  State  v.  Peters,  43  Ohio  St.  350,  4  N.  E.  87,  holding 
parole  not  interference  with  pardoning  power. 

Legislative  power  to  grant  pardon  or  amnesty.    Note  84  L.  R.  A. 
253. 

Presidential  pardon  may  be  given  at  any  time  after  commission  of  act 
and  frees  offender  from  all  consequences  of  act  restoring  him  to  bis  former 
Tights^  but  not  restoring  offices  forfeited  or  property  vested  In  others  hy 
reason  of  conviction  and  Judgment. 

Approved  in  Thompson  v.  United  States,  202  Fed.  407,  47  L.  B.  A. 
(N.  S.)  206, 120  C.  C.  A.  575,  pardon  for  felony  removes  disability  as  wit- 
ness; United  States  v.  Swift,  186  Fed.  1010, 1017,  immunity  from  prosecu- 
tion for  conspiracy  to  monopolize  interstate  commerce  in  fresh  meats  be- 
cause of  testimony  given  did  not  extend  to  subsequent  prosecution  for  con- 
tinuing same  conspiracy  thereafter,  nor  obliterate  facts  testified  to ;  Rob- 
erson  v.  Woodf ork,  165  Ky.  208, 159  S.  W.  794,  pardon  of  one  convicted  of 
false  swearing  removes  disability  as  witness;  Nelson  v.  Commonwealth, 
128  Ky.  784,  16  L.  R.  A.  (N.  S.)  272, 109  S.  W.  338,  pardon  of  attorney 
convicted  of  forgery  does  not  prevent  disbarment  for  offense;  Ex  parte 
Crump,  10  Okl.  Cr.  139,  135  Pac.  430,  pardon  granted  by  lieutenant- 
governor  in  absence  of  Governor  from  ^tate  took  effect  upon  delivery 
and  was  irrevocable;  Gilmore  v.  State,  3  Okl.  Cr.  643,  139  Am.  St.  Rep. 
984,  108  PaX;.  418,  pardon  granted  and  accepted  after  conviction,  pend- 
ing appeal,  is  valid;  State  v.  Parks,  122  Tenn.  238,  19  Ann.  Oas.  291, 
122  S.  W.  979,  pardon  of  justice  of  peace  convicted  of  oppression  in 
office  was  ineffective  to  restore  office;  Illinois  etc.  R.  R.  Co.  v.  Bosworth, 
133  U.  S.  103,  33  L.  Ed.  554,  10  Sup.  Ct.  234,  holding  pardon  restores 
control  of  property  so  far  as  not  forfeited  or  vested  in  another;  Boyd 
V.  United  States,  142  U.  S.  454,  35  L.  Ed.  1078,  12  Sup.  Ct.  294,  holding 
pardon  by  President  restores  competency  of  person  as  witness;  United 
States  V.  The  Athens  Armory,  2  Abb.  (U.  S.)  150,  35  Ga.  363,  Fed.  Cas. 
14,473,  holding  full  pardon  bars  judgment  of  condemnation  under  act 
authorizing  confiscation  of  property;  In  re  Spenser,  5  Sawy.  199,  Fed. 
Cas.  13,234,  holding  pardon  relieves  guilt,  but  not  conviction,  which  may 
be  shown  against  character;  United  States  v.  Griswold,  11  Sawy.  71,  24 
Fed.  365,  holding  pardon  no  bar  to  prosecution  of  action  commenced 
prior  to  pardon;  Brown  v.  United  States,  Woolw.  201,  Fed.  Cas.  2032, 
holding  pardon  restores  all  property  not  vested  in  others  by  conviction; 
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State  V.  Garson,  27  Ark.  471,  holding  office  of  coanty  judge  not  restored 
by  pardon,  after  conviction;  In  re  Executive  Communication,  14  Fla. 
319,  holding  pardon  removes  disabilities,  but  offices  or  property  forfeited 
by  conviction  not  restored;  Singleton  v.  State,  38  Fla.  302,  56  Am.  St» 
Rep.  180,  84  L.  R.  A.  264,  21  South.  22,  holding  pardon  for  larceny  re- 
stores  competency  as  witness;  Cowan  v.  Prowse,  93  Ky.  172,  19  S.  W. 
411,  holding  presidential  pardon  restores  right  of  sufi&age  to  one  con- 
victed by  Federal  courts ;  Penobscot  Bar  v.  Kimball,  64  Me.  150,  holding 
pardon  removes  disabilities  consequent  on  conviction  from  attorney; 
Jones  v.  Board  of  Registrars,  56  Miss.  768,  31  Am.  Rep.  386,  holding 
pardon  for  embezzlement  before  expiration  of  term  restores  right  of 
suffrage;  Knapp  v.  Thomas,  39  Ohio  St.  381,  48  Am.  Rep.  462,  holding 
full  pardon,  though  obtained  through  fraud,  restores  civil  rights  and 
privileges;  Wood  v.  Fitzgerald,  3  Or.  576,  holding  full  pardon  remoyes 
all  disabilities  consequent  on  conviction;  Diehl  v.  Rodgers,  169  Pa.  St. 
322,  323,  47  Am,  St  Rep.  911,  912,  32  Atl.  426,  holding  Governor's  power 
of  pardoning,  not  limited  by  legislature;  Easterwood  v.  State,  34  Tex. 
Cr.  409,  31  S.  W.  296,  holding  pardon  after  sentence  served  restores 
competency  as  juror;  Scott  v.  State,  6  Tex.  Civ.  App.  348,  25  S.  W.  339, 
holding  pardon  removes  record  of  felony  conviction  as  basis  of  disbar- 
ment proceedings;  Edwards  v.  Commonwealth,  78  Va.  42,  49  Am.  Rep. 
379,  holding  full  pardon  removes  all  consequences  of  offense  and  con- 
viction; State  V.  Duket,  90  Wis.  282,-48  Am.  St.  Rep.  935,  31  L.  R.  A. 
522,  63  N.  W.  87,  holding  marriage  dissolved  by  sentence  of  husband, 
not  revived  by  reversal  of  sentence  for  error;  Dade  Coal  Co.  v.  Haslett. 
83  Ga.  551,  10  S.  E.  435,  holding  person  pardoned  may  sue  for  injuries 
received  while  convict;  State  v.-Forkner,  94  Iowa,  18,  28  L.  R.  A.  212, 
62  N.  W.  777,  holding  statute  in  bar  to  prosecution  for  selling  liquor 
no  exercise  of  pardoning  power;  In  re  an  Attorney,  86  N.  Y.  569,  572, 
holding  guilt  of  misconduct  in  committing  felony,  not  removed  from 
attorney  by  pardon;  People  v.  Court  of  Sessions,  141  N.  Y.  295,  23 
L.  R.  A.  858,  36  N.  E.  388,  holding  statute  suspending  sentence,  not  in- 
fringement of  pardoning  power;  dissenting  opinion  in  State  v.  Hawkins, 
44  Ohio  St.  122,  5  N.  E.  240,  naajority  holding  pardon  removes  con- 
sequences of  crime,  but  not  fact  of  its  commission;  Lee  v.  Murphy,  22 
Gratt.  799,  12  Am.  Rep.  570,  holding  commutation  accepted  by  convict 
has  effect  of  conditional  pardon. 

Distinguished  in  Carr  v.  State,  19  Tex.  App.  661,  68  Am.  Rep.  896, 
dissenting  opinion,  majority  holding  competency  as  witness  not  restored 
by  conditional  pardon ;  Martin  v.  Snowden,  18  Gratt.  119,  holding  person 
not  exempted  by  subsequent  pardon  from  forfeiture  under  prior  act  of 
Congress. 

One  receiving  fnll  pardon  for  acts  Is  not  excluded  ttom  any  rights  or 
privileges,  and  is  mot  subject  to  any  punishments  for  saoh  act,  and  conse- 
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qnently  Is  not  affected  by  any  act  of  Oongrew  Intended  to  ezclnde  peraooB 
committing  such  acts  from  enjoying  any  rights  or  prlvUeges. 

Approved  in  People  v.  Marsh,  125  Mich.  414,  84  N.  W.  474,  upholding 
pardon  to  one  convicted  of  crime  pending  review  on  appeal  before  sen- 
tence ;  Fite  v.  State,  114  Tenn.  666,  88  S.  W.  943,  upholding  statute  au- 
thorizing commutation  of  sentence  for  good  behavior  and  defining  credits 
allowed;  United  States  v.  Padelford,  9  Wall.  542,  19  L.  Ed.  792,  holding 
government  took  no  right  by  seizure  in  property  of  person  pardoned  for 
treason;  Knote  v.  United  States,  95  U.  S.  153,  24  L.  Bd.  443,  holding 
no  right  to  proceeds  of  property  sold  given  by  subsequent  general  par- 
don; United  States  v.  Thomasson,  4  Biss.  340,  341,  Fed.  Cas.  16,479, 
holding  pardon,  remitting  whole  penalty  for  breaking  revenue  laws, 
remits  moiety  decreed  to  informer;  United  States  v.  Cullerton,  8  Biss. 
171,  Fed.  Cas.  14,899,  holding  pardon  of  officer  for  breach  of  duty  re- 
leases bondsmen  from  liability ;  Ex  parte  Weimer,  8  Biss.  324,  325,  Fed. 
Cas.  17,362,  holding  other  offenses  having  separate  penalties,  not  em- 
braced in  pardon  for  certain  offense;  State  v.  Page,  60  Kan.  670,  57 
Pac.  516,  holding  power  to  release  not  equivalent  to  power  of  pardoning. 

Distinguished  m  Hart  v.  United  States,  118  U.  S.  67,  SO  L.  Ed.  97,  6 
Sup.  Ct.  963,  holding  payment  of  claim  forbidden  by  Congress,  not  au- 
thorized by  pardML ;  The  Laura,  19  Blatchf .  568,  ^69,  8  Fed.  616,  holding 
valid  remission  "•f  penalties  by  Secretary  of  Treasury  under  Revised 

Statutes. 

« 

Pardon  as  restoring  forfeited  office.    Note,  19  Ann.  Gas.  293. 

Effect  of  pardon  on  right  to  disbar  convicted  attorney.    Note,  16 
L.  R.  A.  (N.  S.)  272. 

Pardon  or   commutation  of   sentence   as  affecting    competency  of 
witness.    Note,  47  L.  R.  A.  (N.  S.)  211. 

Ex  post  facto  law  applies  only  to  criminal  proceedings,  and  every  law 
which.  maJkes  action  Innocent  before  statute,  criminal,  or  aggravates  or 
makes  a  crime  greater  than  when  committed,  or  changes  punishment,  or 
fixes  new  punishment,  or  alters  rules  of  efvldence  from  those  required  at 
time  of  commission,  Is  ex  post  facto. 

Approved  in  Dauphin  v.  Key,  McAr.  &  M.  (D.  C.)  219,  statute  au- 
thorizing postmaster-general  to  refuse  to  deliver  registered  letters  or 
money  orders  to  persons  engaged  in  lotteries  or  gift  enterprises  is  valid ; 
State  V.  Johnson,  12  Minn.  485,  93  Am.  Dec.  248,  holding  statute  chang- 
ing rules  of  evidence  ex  post  facto  as  to  previous  offenses;  People  v. 
McDonald,  5  Wyo.  533,  29  L.  R.  A.  887,  42  Pac.  17,  holding  valid  statute 
not  altering  situation  of  accused  to  his  disadvantage;  State  v.  Ryan, 
13  Minn.  377,  holding  statute  establishing  mode  of  proceeding  after  pas- 
sage not  ex  post  facto. 
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Limited  in  Weems  v.  United  States,  217  U.  S.  374,  19  Ann.  Oas.  705, 
54  L.  Ed.  801,  30  Sup.  Ct.  544,  laws  of  Philippines  and  sentence  there- 
under of  long  imprisonment  with  loss  of  civil  and  political  rights  for 
falsifying  puhlic  records  are  void  as  cmel  and  unusual  punishments. 

Law  punishing  one  for  offense  not  puiUshable  at  time  of  commission,  or 
imposing  additional  punishment  or  gnpplying  legal  proof,  is  ez  post  facto 
law. 

Approved  in  Moore  v.  State,  43  N.  J.  L.  215,  39  Am.  Rep.  668,  holding 
law  creating  liability  to  punishment  for  previous  offense  is  ex  post 
facto  law. 

Liability  of  searcher  of  records.    Note,  38  Am.  Rdp.  762. 

Validity  of  tax  on  occupation  of  attorney.    Note,  Ann.  Oas.  1912A» 
601. 

Miscellaneous.  Cited  in  Curry  ▼.  District  of  Columbia,  14  App.  D.  C» 
442,  police  regulation  setting  apart  portion  of  street  for  exclusive  hack 
service  of  railway  is  invalid. 

4  WaU.  S8»-404,  18  L.  Ed.  383,  BARBOWB  ▼.  EINBBEIX 

Statute  of  Illinois  regulating  action  of  ejectment  abtilsbes  all  flettoBS, 
and  places  conclusiveness  of  Judgment  in  ejectment  on  same  footing  as  Jndg* 
ment  in  other  actions. 

Approved  in  Hogan  v.  Kurtz,  94  U.  8.  775,  24  Ii.  Bd.  318,  holding 
action  of  ejectment  not  abolished  or  converted  by  act  abolishing  fictions 
therein ;  Hiller  v.  Shattuck,  1  Flipp.  275,  Fed.  Cas.  6504,  holding  judg- 
ment conclusive  of  title  in  State  courts  conclusive  in  Federal  courts; 
Lewis  V.  Childers,  13  W,  Va.  11,  holding  uncertain  verdict  in  ejectment 
should  be  set  aside. 

In  Illinois  Judgment  in  ejectment  is  conclusive  between  parties  and. 
privies,  and  bar  to  future  litigation  between  same  parties  as  to  same  suV 
Ject  matter. 

Approved  in  Britton  v.  Thornton,  112  U.  S.  636,  28  L.  Ed.  819,  5  Sup. 
Ct.  295,  holding  former  verdicts  to  bar  ejectment,  must  be  on  same  title ; 
Hentig  v.  Redden,  46  Kan.  236,  26  Am.  St.  Rep.  95,  26  Pac.  703,  holding 
judgment  in  ejectment  settles  title  between  parties  in  favor  of  party 
recovering. 

Distinguished  in  Mercantile  iTrust  etc.  Co.  v.  Roanoke  etc.  Ry.  Co., 
109  Fed.  9,  holding  Federal  court  may  enjoin  State  action  on  gi-ound 
of  priority  of  jurisdiction ;  Boyle  v.  Wallace,  81  Ala.  355,  8  South.  195, 
holding  under  Alabama  statute  two  judgments  in  ejectment  required 
to  bar  further  suits. 
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Judgment  in  ejectment  againBt  party  la  not  l)ar  to  fotore  suit  In  eject- 
ment by  same  party,  he  having  snbeeqaently  acquired  new  and  distinct  title 
to  premlaea  in  controversy. 

Approved  in  Merryman  v.  Bourne,  9  Wall.  499,  19  L.  Ed.  686,  holding 
defeated  plaintifiE  in  ejectment  may  sue  under  new  and  after-aoquired 
title  to  premises ;  Watson  y.  Jones,  13  Wall.  715,  20  L.  Ed.  671,  holding 
previous  judgment  no  bar  unless  same  parties  assert  same  rights  to 
same  premises;  Northern  Pacific  R.  B.  Co.  v.  Smith,  69  Fed.  581,  16 
C.  C.  A.  336,  holding  judgment  no  bar  to  suit  on  title  acquired  after 
judgment;  Hawley  v.  Simons,  102  HI.  120,  holding  judgment  on  one  title 
no  bar  to  suit  on  after^cquired  title;  State  v.  Torinus,  28  Minn.  182,  9 
N.  W.  728,  holding  judgment  conclusive,  of  facts  as  existing  at  time  of 
suit ;  Hunt  v.  Oneil,  44  N.  J.  L.  566,  holding  party  may  enforce  title  ac- 
quired by  redemption  regardless  of  former  judgment ;  Dawley  v.  Brown, 
79  N.  Y.  397,  holding  pendency  of  suit  no  bar  to  second  suit  on  after- 
acquired  title ;  Gore  v.  Gore,  101  Tenn.  623,  49  S.  W.  738,  holding  suit 
not  barred  by  former  judgment  not  adjudicating  title  now  set  up;  Con- 
noly  V.  Hammond,  58  Tex.  21,  holding  plaintiffs  may  assert  new  title 
acquired  after  institution  of  suit;  Western  Min.  etc.  Co.  v.  Vii^nia 
Cannel  Coal  Co.,  10  W.  Va.  286,  293,  holding  judgment  on  same  matters 
in  dispute  between  parties  bar  to  further  suits  thereon. 

Conclusiveness  of  judgment  in  ejectment.    Note,  85  Am.  Dec.  209, 
210. 

4  Wall.  404-408,  18  L.  Ed.  895,  UNITED  STATES  ▼.  HATHAWAY. 

Staves  for  pipes,  hogBbeada  and  other  casks,  grown  in  Canada  are  so 
far  mannf actnred  as  not  to  be  admitted  free  of  duty  under  redprodty 
treaty  with  Great  Britain  admitting  unmanufactured  timber. 

Approved  in  In  re  Tecopa  Mining  etc.  Co.,  110  Fed.  122,  holding  cor- 
poration leasing  and  operating  mine  and  smelter  and  incidentally  con- 
ducting store  and  boarding-house  for  employees  is  engaged  principally 
in  manufacturing  within  bankruptcy  act;  Louisiana  v.  American  Sugar 
Refining  Co.,  108  La.  628,  32  South.  975,  holding  sugar  refiner  being  a 
manufacturer  is  exempt  from  license  taxation  under  Constitution; 
United  States  v.  Quimby,  4  Wall.  409,  18  L.  Ed.  397,  holding  split 
white-ash  timber  not  exempted  from  duty  by  reciprocity  treaty;  Stock- 
well  V.  United  States,  3  Cliff.  289,  Fed.  Cas.  13,466,  holding  shingles  not^ 
unmanufactured  timber  under  reciprocity  treaty;  Attorney  General  v. 
Lorman,  69  Mich.  164,  60  Am.  Rep.  290,  26  N.  W.  313,  holding  business 
of  preparing  natural  ice  within  statute  authorizing  formation  of  manu- 
facturing corporations. 

What  constitutes  manufacture.    Note,  14  L.  R.  A.  109. 
Tax  on  manufacturing  corporations.    Note^  64  Ii«  E.  A.  46t 
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Misoellaneoos.  Cited  in  Connolly  ▼.  Hammond,  61  Tex.  648,  on  prac- 
tiee  in  action  to  tiy  title  to  real  property. 

•  * 

4  WalL  408-40»,  18  It.  Ed.  307,  UNITED  STATES  ▼.  QTHMBT. 

Split  wUte-aA  tlml)er,  grown  in  Canada,  is  not  admiBslMe  into  XTnited 
States  under  reciprocity  treaty  with  Qreat  Britain  admitting  unmanufac- 
tured timl)er  free  of  duty. 

Approved  in  Liouisiana  v.  American  Sugar  Refining  Co.,  108  La.  628> 
32  South.  975,  holding  sugar  refiner  being  manufacturer  is  exempt  from 
license  taxation  under  Constitution;  Stockwell  v.  United  States,  3  ClifE. 
290,  Fed.  Cas.  13,466,  holding  shingles  so  fai^  manufactured  as  to  be 
dutiable  under  reciprocity  treaty. 

What  constitutes  manufacture.    Note,  14  L.  B.  A.  109** 

4  WalL  409^11,  18  L.  Ed.  432,  QILIilAN  V.  LOOKWOOD. 

State  legislatures  may  pass  in^vent  law  where  there  is  no  conflicting 
act  of  Congress,  and  such  law  does  not  Impair  obligfttion  of  contracts. 

Approved  in  United  States  v.  McCullagh,  221  Fed.  295,  Federal  statute 
to  control  migratory  birds  is  not  authorized  by  commerce  clause  of  Con- 
stitution; In  re  Salmon,  143  Fed.  405,  Rev.  Stats.  Mo.  1899,  §§1305, 
1306,  making  it  duty  of  Secretary  of  State  to  take  charge  of  bank  whose 
capital  impaired  and  providing  for  appointment  of  receiver  to  wind  up 
affairs,  is  insolvency  law,  suspended  by  bankruptcy  act;  Butler  v. 
Goreley,  146  U.  S.  313,  36  L.  Ed.  986,  13  Sup.  Ct.  88,  holding  constitu- 
tional State  insolvency  law  of  Massachusetts;  Second  Ward  Sav.  Bank 
V.  Schranck,  97  Wis.  264,  89  L.  R.  A.  575,  73  N.  W.  36,  holding  insol- 
vency law  directed  only  at  remedy,  but  actually  impairing  obligation 
of  contract,  unconstitutional. 

Distinguished  in  Denny  v.  Bennett,  128  U.  S.  497,  32  L.  Ed.  494,  9 
Sup.  Ct.  137,  holding  Minnesota  statute  providing  for  creditors'  assign- 
ment on  attachment  not  repugnant  to  Federal  Constitution. 

Oertiflcatea  of  discharge  granted  under  State  insolvency  lawB  cannot  be 
pleaded  in  bar  against  citizen  of  another  State  in  Federal  courts  or  other 
State  courts,  unless  plaintiff  be  shown  to  have  proved  debt  against  defend- 
ant in  defendant's  State  in  insolvency,  or  to  have  been  party  to  proceeding. 
Approved  in  Phoenix  Nat.  Bank  v.  Batcheller,  151  Mass.  591,  8 
L.  E.  A.  646,  24  N.  E.  918,  holding  suit  by  nonresident  of  State,  not 
barred  by  discharge  under  State  insolvency  law;  Second  Ward  Sav.  Bank 
V.  Schranck,  97  Wis.  273,  39  L.  R.  A.  578,  73  N.  W.  39,  holding  dischai^e 
under  State  insolvent  law  does  not  release  contracts  with  nonresidents; 
Mississippi  etc.  Co.  v.  Hanlett,  19  Fed.  196,  holding  debtor's  property 
not  removed  beyond  reach  of  nonresident  creditor  by  State  insolvency 
laws. 
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Conolnsiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Bep. 

212,  218. 
What    demands  may  be   discharged   under    State  insolvent  laws. 

Note,  23  Am.  Dec.  351. 

State  Insolvency  laws  have  no  extraterritorial  operation,  and  cannot 
discharge  contracts  of  citizen  of  other  State,  and  no  court  has  Jurisdiction 
under  such  laws  over  contracts  of  citizens  of  different  States,  unless  they 
voluntarily  become  parties  to  proceeding. 

Approved  in  Swift  v.  Winchester,  96  Me.  482,  90  AuL  St.  Bep.  415, 
52  Atl.  1018,  holding  discharge  in  insolvency  void  as  against  nonresident 
creditors  who  have  not  made  themselves  voluntary  parties  to  proceed- 
ings; Brown  v.  Smart,  145  U.  S.  467,  36  L.  Ed.  775,  12  Sup.  Ct.  959, 
holding  contracts  with  citizen  of  different  State  not  discharged  by  State 
insolvent  laws;  Letchford  y.  Couvillon,  20  Fed.  609,  holding  alien  living 
in  State  bound  by  State  insolvency  laws;  Easterly  v.  Goodwin,  35  Conn. 
284,  95  Am.  Dec.  238,  holding  contracts  with  citizen  of  different  State 
not  discharged  by  State  insolvent  law;  Fogler  v.  Clark,  80  Me.  240,  14 
Atl.  10,  holding  creditor  proving  debt  against  insolvent  estate,  estopped 
from  denying  constitutionality  of  l%w;  Pullen  v.  Hillman,  84  Me.  131, 
30  Am.  St.  Bep.  341,  24  Atl.  795,  holding  State  law  gives  no  jurisdictiqp 
to  discharge  contracts  with  citizen  of  other  States;  Burpee  v.  Spar- 
hawk,  108  Mass.  114,  11  Am.  Bep.  323,  holding  citizen  of  different  State 
proving  debt  in  insolvency  proceedings,  cannot  impeach  law;  Wendell 
V.  Lebon,  30  Minn.  239,  15  N.  W.  112,  holding  creditor  voluntarily  be- 
coming party  to  proceedings  under  law,  cannot  claim  exemption  from 
law;  Perley  v.  Mason,  64  N.  H.  8,  3  Atl.  631,  holding  objection  to  juris- 
diction waived  by  nonresident  voluntarily  becoming  party  to  proceed- 
ing; Stirn  V.  McQuade,  66  N.  H.  404,  49  Am.  St.  Bep.  623,  22  Atl.  452, 
holding  State  insolvent  laws  ineffective  in  different  State  against  citi- 
zens of  that  State;  Cole  v.  Cunningham,  133  U.  S.  115,  33  L.  Ed.  542, 
10  Sup.  Ct.  272,  holding  State  insolvent  laws  bind  citizens  at  time  of 
contract  and  persons  admitting  jurisdiction;  Orr  v.  Lisso,  33  La.  Ann. 
477,  479,  holding  foreign  creditors  bound  by  contracts  with  citizens  dur- 
ing existence  of  State  insolvency  laws;  dissenting  opinion  in  Bergner 
etc.  Brewing  Co.  v.  Dreyfus,  172  Mass.  160, 161, 162,  70  Am.  St.  Bep.  256, 
51  N.  E.  534,  majority  holding  foreign  corporation  having  main  estab- 
lishment in  State  unaffected  by  State  insolvent  law;  Moore  v.  Wayne 
Circuit  Judge,  55  Mich.  93,  20  N.  W.  806,  holding  State  courts  may  sub- 
ject property  of  nonresident  to  payment  of  citizen  creditors. 

Distinguished  in  Elton  v.  O'Connor,  6  N.  D,  19,  33  L.  B.  A.  530,  68 
N.  W.  90,  holding  creditor's  objection  to  law  not  waived  by  proving  debt 
existing  before  law;  Cross  v.  Brown,  19  K.  I.  231,  33  Atl.  151,  holding 
debt  due  nonresident  attachable  by  garnishment. 

VI— 6 
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Extraterritorial   effect  of   discharge  in  insolvency.    Note,  11  Am, 
Doc.  484. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note, 
17  L.  B.  A.  84. 

Miscellaneous.  Cited  in  Lux  v.  Haggin,  69  Cal.  429,  10  Pac.  776,  to 
proposition  that  land  patent,  when  issued,  relates  back  to  original  entry. 

4  WaU.  411-431,  18  L.  Ed.  397,  THE  MOSES  TAYIiOB. 

Oontra<H  for  transportation  from  Panama  to  San  Frandsco  Is  a  mari- 
time contract  within  the  admiralty  and  maritime  jurisdiction  of  the  Federal 
courts. 

Approved  in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  640,  44  L.  Ed. 
923,  20  Sup.  Ct.  826,  holding  suit  to  enforce  lien  for  towage  by  fore- 
closure of  lien  on  raft  of  lumber,  where  brought  against  individuals, 
is  not  suit  in  rem  within  exclusive  Federal  admiralty  jurisdiction; 
Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  568,  569,  in  action  by  seaman  to 
recover  for  injuries  received  in  course  of  employment,  maritime  law 
determines  rights  to  exclusion  of  State  employer's  liability  law;  The 
Priscilla,  106  Fed.  740,  upholding  admiralty  jurisdiction  of  action  for 
Id^s  of  baggage  delivered  to  steamship  company  on  pier  immediately 
prior  to  purchase  of  ticket;  dissenting  opinion  in  California- Atlantic 
S.  S.  Co.  V.  Central  Door  etc.  Co.,  206  Fed.  12, 124  C.  C.  A.  139,  majority 
holding  that  libel  in  admiralty  could  not  be  maintained  for  breach  of 
contract  of  affreightment  not  all  maritime  without  all^ation  that  breach 
occurred  in  maritime  portion;  Marine  Ins.  Co.  v.  Dunham,  11  Wall.  28, 
20  L.  Ed.  98,  holding  contract  of  marine  insurance  is  maritime  contract ; 
The  Hammonia,  10  Ben.  514,  Fed.  Cas.  6006,  holding  admiralty  court 
had  jurisdiction  of  suit  on  contract  of  transportation;  Haslett  v.  The 
Enterprise,  11  Fed.  Cas.  783,  holding  admiralty  has  jurisdiction  of  suit 
for  repairs  on  vessel  used  as  transport;  The  Willamette  Valley,  71  Fed. 
714,  holding  contract  for  transportation  maritime  contract,  though  in- 
volving passage  on  land;  Berwin  v.  The  Matanzas,  19  La.  Ann.  387, 
holding  contract  of  affreightment  within  exclusive  jurisdiction  of  Fed- 
eral courts ;  Baird  v.  Daly,  57  N.  Y.  246,  15  Am.  Rep.  491,  holding  con- 
tract of  towage  maritime  contract;  Phelps  v.  The  City  of  Panama,  1 
Wash.  Ter.  535,  holding  action  in  rem  may  be  brought  on  contract  of 
passage;  The  Sailor  Prince,  1  Ben.  468,  Fed.  Cas.  12,219,  holding  ad- 
miralty court  has  no  jurisdiction. to  enforce  claim  of  mortgage  of  vessel; 
The  Selt,  3  Biss.  347,  349,  Fed.  Cas.  12,649,  holding  contracts  for  repairs 
at  home  port  contracts  in  admiralty;  The  Island  City,  1  Low.  377,  Fed. 
Cas.  7109,  holding  State  may  give  liens  for  building,  repairing  or  sup- 
plying domestic  vessels;  The  Arkansas,  5  McCrary,  373,  17  Fed.  389, 
holding  tort  committed  by  vessels  in  flood  water,  not  within  admiralty 
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jurisdiction;  Foster  v.  The  Richard  Bustced,  100  Mass.  410,  1  Am.  Rep. 
125,  holding  enforcement  of  lien  given  by  statute  for  repairs  belongs  to 
State  courts. 

Distinguished  in  Calif omia- Atlantic  S.  S.  Co;  v.  Central  Door  etc.  Co., 
206  Fed.  8,  124  C.  C.  A.  139,  libel  in  admiralty  cannot  be  maintained 
for  breach  of  contract  of  affreightment,  not  all  maritime,  without  alle- 
gation of  breach  of  maritime  portion;  Tugboat  E.  P.  Door  v.  Waldron, 
62  HI.  226, 14  Am.  Rep.  89,  holding  no  maritime  lien  arises  for  supplies 

furnished  at  home  port  of  vessel. 

• 
There  is  no  distinction  in  principle  between  contract  for  transportation 

of  passengers  and  of  goods,  same  liability  attaching  upon  their  execution, 

both  to  owner  and  ship,  and  both  being  subject  of  admiralty  Jurisdiction. 

Approved  in  The  Fredericka  Schepp,  195  Fed.  626,  vessel  seized  for 
false  r^stry  is  subject  to  liens  for  passage  money  or  freight  money; 
The  Priscilla,  114  Fed.  837,  52  C.  C.  A.  470,  holding  no  maritime  lien 
exists  for  loss  of  ba^;age  received  at  pier,  but  which  was  lost  prior 
to  purchase  of  ticket;  The  Missouri,^  3  Ben.  514,  517,  Fed.  Cas.  9652, 
holding  jurisdiction  of  admiralty  sustained  by  nature  of  thing  provided 
against. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  0.  665. 

Maritime  contracts — Lien  for  materials  for  construction  of  vessels. 
Note,  13  Am.  Rep.  275. 

Action  against  steamer  by  name,  under  Oallf  omia  statute,  wliere  the 
vessel  Itself  is  seized  and  Impleaded  as  defendant,  and  judged  and  sentenced 
aceoidlngly  Is  suit  In  admiralty. 

Approved  in  The  Robert  W.  Parsons  (Perry  v.  Haines),  191  U.  S. 
36,  48  L.  Ed.  81,  24  Sup.  Ct.  8,  holding  enforcement  of  Hen  in  rem 
for  repairs  made  in  port  to  which  it  belongs  to  canal-boat  engaged 
in  traffic  on  Erie  Canal  and  Hudson  River  is  within  exclusive  Fed- 
eral admiralty  jurisdiction;  The  Saratoga,  204  Fed.  954,  123  C.  C.  A. 
274,  prior  to  Federal  act  1910  giving  maritime  lien  on  domestic  vessels 
for  repairs,  proceeding  in  rem  could  not  be  maintained  where  State 
statute  gave  no  lien;  American  Steamboat  Co.  v.  Chace,  16  Wall.  531, 
21  L.  Ed.  371,  holding  State  courts  not  authorized  by  legislature  to  exer- 
cise jurisdiction  in  admiralty  proceedings;  Edwards  v.  Elliott,  21  Wall. 
556,  22  L.  Ed.  492,  holding  State  courts  have  no  jurisdiction  to  enforce 
maritime  lien  by  proceeding  in  rem;  The  Missouri,  3  Ben.  514,  Fed.  Cas. 
9652,  holding  that  ship  is  proceeded  against  sustains  admiralty  juris- 
diction ;  The  Fred  M.  Lawrence,  94  Fed.  1018,  36  C.  C.  A.  631,  holding 
vessel  is  defendant  in  admiralty  suit  in  rem;  Knapp,  Stout,  etc.  Co.  v. 
McCafl&rey,  178  111.  121,  69  Am.  St.  Rep.  299,  52  N.  E.  902,  holding  ad- 
miralty has  no  jurisdiction  of  suit  in  personam  against  owners  of  raft; 
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Southern  Dry  Dock  Co.  v.  The  J.  D.  Perry,  23  La.  Ann.  40,  8  Am.  Rep. 
587,  holding  provisional  seizure  of -vessel  and  prayer  for  enforcement 
of  lien,  action  in  rem;  Warehouse  &  Builders'  Supply  Co.  v.  Galvin,  96 
Wis.  628,  65  Am.  St.  Rep.  58,  71  N.  W.  805,  holding  suit  in  replevin 
hy  shipper  against  owner' of  vessel,  not  suit  in  admiralty;  Home  Ins.  Co. 
V.  Morse,  20  Wall.  453,  22  L.  Ed.  369,  holding  jurisdiction  of  Federal 
courts  unaffected  byTState  legislation;  Norton  v.  Switzer,  93  U.  S.  366, 
23  L.  Ed.  907,  holding  States  may  create  liens  for  repairs  on  domestic 
vessel;  The  Circassian,  11  Blatchf.  478,  Fed.  Cas.  2726,  holding  lien 
under  twelfth  rule  of  admiralty  unenforceable  for  supplies  furnished 
before  passage  of  act;  The  Island  City,  1  Low.  377,  Fed.  Cas.  7109, 
holding  l^slature  may  create  liens  for  repairs  on  vessel;  Daily  v.  Doe, 
3  Fed.  916,  holding  seizure  of  vessel  by  court  officer,  gives  admiralty 
court  jurisdiction;  The  Petrel  v.  Dumont,  28  Ohio  St.  612,  22  Am.  Rep. 
401,  holding  subject  matter  of  contract  determines  whether  contract  is 
maritime;  Albany  City  Ins.  Co.  v.  Whitney,  70  Pa.  St.  252,  arguendo. 

Under  common-law  process,  property  Is  reached  only  through  personal 
defendant,  and  only  to  the  extent  of  his  title,  and  purchaser  under  sale  on 
judgment  takes  only  such  title  as  defendant  had. 

Approved  in  The  Sailor  Prince,  1  Ben.  468,  Fed.  Cas.  12,219,  holding 
under  sale  of  vessel  in  State  court  purchaser  takes  only  debtor's  interest. 

Oalif ornla  statute  authorizing  actions  in  rem  against  vessels  for  caused 
of  action,  cognizable  in  admiralty,  invests  State  courts  with  admiralty 
Jurisdiction,  and  is  void. 

Approved  in  The  Fred  v.  Sander,  208  Fed.  727,  4  N.  C.  C.  A.  894, 
Workme^i's  Compensation  Act  abolishing  civil  actions  for  damages  for 
negligence  does  not  withdraw  right  to  proceed  in  rem  against  vessel  to 
enforce  maritime  lien  for  injury;  The  Surplus  etc.  of  the  Edith,  6  Ben. 
439,  Fed.  Cas.  4282,  holding  void  proceedings  in  rem  against  vessel  for 
repairs  under  New  York  statute ;  American  Steamboat  Co.  v.  Chace,  16 
Wall.  533,  21  L.  Ed.  372,  holding  State  court  has  jurisdiction  in  action 
in  personam  against  owner  of  vessel;  In  re  The  Edith,  11  Blatchf.  453, 
456,  465,  Fed.  Cas.  4283,  holding  New  York  statute,  giving  remedy  for 
enforcement  of  maritime  lien,  void. 

Distinguished  in  Leon  v.  Galceran,  11  Wall.  191,  20  L.  Ed.  75,  holding 
State  courts  have  jurisdiction  in  suits  in  personam  against  owner  of 
vesseL 

Federal  courts  have  exclusive  Jurisdiction  of  all  cases  in  which  TTnited 
States  are  parties,  civil  causes  of  admiralty  and  maritime  jurisdiction,  and 
cases  against  consuls  and  vice-consuls. 

Approved  in  The  Robert  W.  Parsons  (Perry  v.  Haines),  191  U.  8. 
24,  48  L.  Ed.  76,  24  Sup.  Ct.  8,  holding  enforcement  of  lien  in  rem  for 
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repairs  made  in  port  to  which  it  belongs  to  canal-boat  engaged  in  traffic 
on  Erie  Canal  and  Hudson  River  is  within  exclusive  Federal  admiralty 
jurisdiction ;  The  J,  R.  Langdon,  163  Fed.  476,  90  C.  C.  A.  18,  libelants 
intervening  in  creditor's  suit  to  enforce  maritime  lien  and  receiving  ad- 
verse decision  cannot  afterward  maintain  suit  in  rem  in  admiralty  to 
enforce  lien;  The  Western  States,  159  Fed.  360,  86  C.  C.  A.  354,  libel 
in  rem  was  maintainable  for  assault  and  robbery  of  passenger  of  steafu- 
boat  resulting  from  negligence  in  performance  of  transportation  contract ; 
The  San  Rafael,  141  Fed.  280,  72  C.  C.  A.  388,  admiralty  jurisdic- 
tion to  enforce  lien  for  maritime  tort  not  affected  by  State  statute  limit- 
ing time  within  which  liens  on  vessels  given  thereby  must  be  enforced; 
Fredericks  v.  Jas.  Rees  &  Sons  Co.,  135  Fed.  731,  68  C.  C.  A.  368, 
lien  to  be  enforced  by  proceeding  in  rem,  given  by  State  for  repairs 
or  supplies  to  vessel  in  home  port,  is  enforceable  in  admiralty;  John 
Meunier  Gun  Co.  v.  Lehigh  Valley  etc.  Co.,  123  Wis.  148, 101  N*.  W.  388, 
action  against  carrier  for  damages  to  goods  shipped  is  not  maritime, 
though  answer  alleges  goods  shipped  by  water  and  were  damaged  by 
perils  of  navigation;  dissenting  opinion  in  Swayne  v.  Barsch,  226  Fed. 
594,  596,  majority  holding  that  dock  laborer  in  common-law  action  for 
'damages  for  injuries  was  entitled  to  protection  of  Oregon  law  abolish- 
ing fellow-servant  rule ;  The  Hine  v.  Trevor,  4  Wall.  562,  568,  570,  18 
L.  Ed.  453,  455,  456,  holding  jurisdiction  of  Federal  District  Courts  in 
admiralty  cases,  exclusive;  The  Belfast,  7  Wall.  644,  19  Lb  Ed.  272, 
holding  jurisdiction  to  enforce  maritime  lien  exclusive  in  District 
Courts;  American  Steamboat  Co.  v.  Chace,  16  Wall.  531,  21  L.  Ed.  371, 
holding  jurisdiction  to  enforce  maritime  liens  by  proceedings  in  rem 
exclusive  in  admiralty  court;  The  Lottawanna,  20  WalL  218,  22  L.  Ed. 
202,  holding  State  courts  cannot  enforce  niaritime  lien  under  statute  by 
proceeding  in  rem;  Home  Ins.  Co.  v.  Morse,  20  Wall.  453,  22  L.  Ed. 
869,  holding  Federal  jurisdiction  unaffected  by  State  legislation;  Ed- 
wards V.  Elliott,  21  Wall.  556,  22  L.  Ed.  492,  holding  State  legislatures 
confer  no  jurisdiction  on  State  courts  in  admiralty  proceedings ;  Gaines 
V.  Fuentes,  92  U.  S.  18,  23  L.  Ed.  527,  holding  Circuit  Court  has  jurisdic- 
tion of  suit  between  citizens  of  different  States  on  removal  from  State 
court ;  Claflin  v.  Houseman,  93  U.  S.  137,  23  L.  Ed.  838,  holding  assignee 
in  bankruptcy  may  sue  in  State  courts;  Norton  v.  Switzer,  93  U.  S. 
366,  23  L.  Ed.  907,  holding  jurisdiction  to  enforce  maritime  lien  by  pro- 
ceeding in  rem,  exclusive  in  District  Courts;  The  J.  E.  Rumbell,  148 
XJ.  S.  12,  87  Lb  Ed.  847,  13  Sup.  Ct.  500,  holding  lien  for  repairs  to 
vessel  in  foreign  port  exclusively  within  Federal  court  jurisdiction; 
Moran  v.  Sturges,  154  U.  S.  276,  38  L.  Ed-  988,  14  Sup.  Ct.  1025,  holding 
enforcement  of  maritime  liens  within  exclusive  jurisdiction  of  Federal 
courts ;  The  Glide,  167  U.  S.  616,  617,  624,  42  h.  Ed.  299,  800,  802,  17 
Sup.  Ct.  933,  934,  937,  holding  jurisdiction  for  enforcement  of  lien  for 


4  WaU.  411-431 .         NOTES  ON  U.  S.  REPORTS.  70 

repairs  on  vessel,  exclusively  in  Federal  courts;  Scott's  Case,  1  Abb. 
340,  Fed.  Gas.  12,522,  holding  admiralty  jurisdiction  of  District  Courts,  ^ 
exclusive  of  jurisdiction  of  State  courts  under  statutes;  United  States 
V.  Athens  Armory,  2  Abb.  (U.  S.)  139,  35  Ga.  353,  Fed.  Casl  14,473, 
holding  District  Courts  have  exclusive  jurisdiction  of  condemnation  of 
land  by  proceeding  in  rem;  In  re  Edith,  5  Ben.  439,  Fed.  Cas.  4282, 
holding  State  statute  conferring  admiralty  jurisdiction  unconstitu- 
tional; Cardie  v.  Tracy,  11  Blatchf.  114,  Fed.  Cas.  2279,  holding  suits 
against  corporations  arise  under  Constitution,  over  which  Congress  may 
give  exclusive  jurisdiction;  In  re  Edith,  11  Blatchf.  453,  Fed.  Cas.  4283, 
holding  State  statute  giving  remedy  for  enforcement  of  maritime  liens 
unconstitutional;  Merchants  Mfg.  Co.  v.  Grand  Trunk  R.  R.  Co.,  21 
Blatchf.  110,  13  Fed.  358,  holding  Federal  jurisdiction  over  citizen  of 
foreign  State,  unlimited  by  State  legislation;  United  States  v.  Morton, 
1  Low.  178,  Fed.  Cas.  15,822,  holding  pilot's  lien  under  State  statute 
enforceable  in  admiralty  courts;  The  Canada,  7  Sawy.  185,  7  Fed.  732, 
holding  lien  for  supplies  furnished,  given  by  State  statute,  enforceable 
in  admiralty ;  Stewart,  v.  Potomac  Ferry  Co.,  5  Hughes,  376,  382,  12 
Fed.  299,  304,  holding  invalid  State  statute  in  any  way  giving  right  to 
proceed  against  vessel  in  rem;  The  Circassian,  5  Fed.  Cas.  689,  holding 
State  cannot  give  jurisdiction  to  court  to  enforce  libel  in /em;  Jackson 
V,  The  Kinnie,  13  Fed.  Cas.  217,  holding  statute  authorizing  action  in 
rem  for  admiralty  cause  unconstitutional ;  Whittaker  v.  The  J.  A.  Travis, 
29  Fed.  Cas.  1117,  holding  admiralty  courts  have  jurisdiction  of  action 
for  repairs  furnished  vessel  in  home  port;  In  re  Houghton,  7  Fed.  658, 
663,  holding  State  laws  cannot  make  criminal  lawful  act  under  United 
States  laws;  In  re  Houghton,  8  Fed.  898,  holding  State  court  cannot 
punish  for  passing  counterfeit  money;  The  General  Tompkins,  9  Fed. 
621,  holding  liens  on  vessel  at  home  port  under  statute  recognizable  in 
Circuit  Court;  United  States  v,  Burlington  etc.  Co.,  21  Fed.  337,  hold- 
ing admiralty  courts  have  exclusive  jurisdiction  over  vessels  operating 
in  navigable  waters  of  United  States;  The  J.  F.  Warner,  22  Fed.  345, 
holding  States  may  grant,  but  not  enforce  maritime  lien  in  rem;  The 
Sylvan  Stream,  35  Fed.  315,  holding  jurisdiction  to  enforce  not  given 
State  courts  by  statute  granting  lien  in  rem;  The  Menominie,  36  Fed. 
199,  holding  statute  granting  lien  valid,  though  unconstitutional  as  giv- 
ing admiralty  jurisdiction;  The  John  C.  Sweeney,  55  Fed.  543,  holding 
State  cannot  confer  admiralty  jurisdiction  on  State  courts;  The  Will- 
amette Valley,  62  Fed.  296,  holding  admiralty  courts  have  exclusive 
jurisdiction  to  enforce  libel  in  rem  for  supplies ;  Jervey  v.  The  Carolina, 
66  Fed.  1015,  holding  District  Court  has  jurisdiction  of  libel  for  re- 
covery of  vessel  illegally  seized;  Steamboat  Mist  v.  Martin,  41  Ala. 
718,  holding  contract  for  supplies  furnished  vessel  enforceable  only  in 
admiralty  courts;  Murphey  v.  Mobile  Trade  Co.,  49  Ala.  438,  holding 
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civil  causes  of  admiralty  and  maritime  jurisdiction    cannot  be  prose- 
cuted in  State  courts;  Crawford  v.  The  Caroline  Reed,  42  Cal.  472, 
holding  admiralty  courts  have  exclusive  jurisdiction  to  enforce  lien  for 
supplies  furnished;  Ford  v.  Fuget,  29  Ind.  53,  holding  bond  for  release 
of  vessel  seized  under  State  law  enforcing  liens  without  consideration; 
Walters  v.  The  Mollie  Dozier,  24  Iowa,  196,  95  ASL  Dec.  723,  holding 
jurisdiction  of    admiralty    courts    over    actions    in    rem  for  damages 
against  vessel  exclusive;  Stewart  v.  Harry,  3  Bush,  443,  holding  State 
laws  conferring  admiralty  jurisdiction  unconstitutional  as  far  as  con- 
flicting with  Constitution;  Marshall  v.  Curtis,  5  Bush,  611,  holding  lien 
on  vessel,  not  enforceable  by  proceeding  in  rem  in  State  courts.;  Young 
V.  The  Princess  Royal,  22  La.  Ann.  389,  2  ASL  Rep.  732,  holding  State 
courts  cannot  enforce  privilege  on  vessels  for  recoveiy  for  maritime  tort ; 
Haeberle  v.  Barringer^  29  La.  Ann.  411,  holding  admiralty  courts  alone 
can  enforce  liens  on  vessels  by  proceedings  in  rem;  Copp  v.  Louisville 
R.  R.,  43  La.  Ann.  514,  26  Am.  St.  Rep.  200,  12  L.  R.  A.  726,  9  South. 
441,  holding  Federal  courts  have  exclusive  jurisdiction  of  actions  aris- 
ing under  Interstate  Commerce  Act;  Hayford  v.  Cunningham,  72  Me. 
133,  holding  admiralty  remedies  for  repairs  on  domestic  vessel  belong 
exclusively  to  Federal  courts;  Warren  v.  Kelley,  80  Me.  627,  528,  529, 
15  All.  52,  53,  holding  jurisdiction  for  enforcement  of  liens  by  proceed- 
ings in  rem  exclusively  in  admiralty  court;    Atlantic  Works  v.  Tug 
Glide,  157  Mass.  525,  533,  34  Am.  St.  R^.  305,  33  N.  E.  163,  166,  hold- 
ing States  cannot  give  courts  concurrent  jurisdiction  by  creating  lien 
similar  to  maritime  lien;  People  v.  Fonda,  62  Mich.  407,  29  N.  W.  29, 
holding  State  courts  cannot  punish  clerk  of  national  bank  for  embezzle- 
ment of  funds;  Griswold  v.  The  Otter,  12  Minn.  466,  93  Am.  Dec.  240, 
holding  breach  of  contract  of  afiPreightment  on  navigable  waters,  sub- 
ject of  exclusive  admiralty  jurisdiction ;  Hunter  v.  St.  Louis  etc.  Transp. 
Co.,  25  Mo.  App.  662,  holding    unconstitutional  statutes    authorizing 
proceedings  in  rem  against  vessels  in  State  courts;  Burke  Mfg.  Co.  v. 
The  A.  Saltzman,  42  Mo.  App.  91,  holding  jurisdiction  of  Federal  courts 
over  maritime  liens  exclusive  of  State  courts;  Fitzgerald  v.  Fitzgerald 
etc.  Construction  Co.,  41  Neb.  468,  59  N.  W.  864,  holding  inquiring  into 
rates  under  Interstate  Commerce  Act  within  exclusive  jurisdiction  of 
Federal  courts;  In  re  The  Josephine,  39  N.  Y.  25,  27,  holding    State 
courts  have  no  concurrent  jurisdiction  in  maritime  contracts;  Brookman 
V.  Hamill,  43  N.  Y.  559,  563,  3  Am.  Rep.  735,  738,  holding  unconstitu- 
tional State  statute  providing  for  enforcement  of  maritime  claim;  The 
General  Buell  v.  Long,  18  Ohio  St.  529,  531,  holding  contract  to  trans- 
port passenger  within  exclusive  jurisdiction  of  United  States  District 
Courts ;  The  Petrel  v.  Dumont,  28  Ohio  St.  610,  615,  22  Am.  Rep.  399, 
408,  holding  enforcement  of  maritime  lien  by  proceeding  in  rem  within 
exclusive  jurisdiction  of  Federal  courts ;  The  Willapa,  25  Or.  76,  34  Pac. 
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690,  holding  statutory  liens  on  vessels  enforceable  by  proceeding  in  rem 
only  in  Federal  courts;  The  Portland  v.  Lewis,  2  Serg.  &  R.  201,  holding 
proceeding  in  rem  for  labor  should  be  transferred  to  United  States  Dis- 
trict Court;  Campbell  ▼.  Sherman,  35  Wis.  107,  holding  invalid  statute 
authorizing  proceeding  in  rem  for  enforcement  of  maritime  contract; 
Weston  V.  Morse,  40  Wis.  461,  holding  statute  authorizing  any  proceed- 
ing in  rem  on  maritime  contract  invalid;  Johnson  v.  Chicago  etc.  Ele- 
vator Co.,  119  U.  S.  397,  399,  80  L.  Ed.  450,  451,  7  Sup.  Ct.  258,  259, 
holding  action  for  damage  by  domestic  tugboat  not  action  in  admiralty; 
The  Circassian,  11  Blatchf.  478,  Fed.  Cas.  2726,  holding  rule  giving 
remedy  in  rem  for  supplies  inapplicable  to  supplies  furnished  before 
rule ;  Ex  parte  Gkisler,  4  Woods,  383,  50  Fed.  412,  holding  State  courts 
have  jurisdiction  to  punish  for  counterfeiting;  Ex  parte  Houghton,  8 
Fed.  902,  holding  State  cannot  make  criminal  lawful  act  under  United 
States  laws;  In  re  Briukman,  7  N.  B.  R.  424,  4  Fed.  Cas.  146,  holding 
Congre^  has  exclusive  control  of  bankruptcy  proceedings;  Steamboat 
Belfast  v.  Boon,  41  Ala.  74,  in  dissenting  opinion,  majority  holding  con- 
stitutional State  statute  declaring  and  enforcing  libel  in  rem  on  freight 
contract ;  Oteri  v.  Parker,  42  La.  Ann.  379,  7  South.  572,  holding  seizure 
of  vessel  for  taxes  not  proceeding  in  rem;  Jett's  Case,  18  Gratt.  949, 
961,  holding  State  court  may  punish  act  unlawful  both  by  State  and 
Federal  law ;  Albany  etc.  Ins.  Co.  v.  Whitney,  70  Pa.  St.  252,  but  holding 
State  court  had  jurisdiction  of  suit  on  marine  insurance  policy;  Arnold 
v.  Eastin,  116  Ky.  699,  76  S.  W.  856,  arguendo. 

Distingpiished  in  Schoonmaker  v.  Gilmore,  102  U.  8.  119,  26  L,  Ed. 
95,  holding  Federal  courts  have  not  exclusive  jurisdiction  of  suits  in 
personam  ft>r  collision;  Francis  v.  The  Harrison,  2  Abb.  (U.  S.)  77,  78, 
80,  1  Sawy.  355,  356,  358,  Fed.  Cas.  5038,  holding  valid  lien  on  vessel 
for  materials  given  by  State  statute ;  Williamson  v.  Hogan,  46  111.  513, 
514,  holding  State  courts  have  jurisdiction  of  proceedings  in  rem  for 
supplies  furnished  domestic  vessels;  The  Tug  Montauk  v.  Walker,  47 
111.  337,  holding  contracts  with  domestic  vessels  not  subject  for  ad- 
miralty; Sinton  v.  The  R.  R.  Roberts,  46  Ind.  480,  holding  State  courts 
may  enforce  lien  against  vessel  for  construction;  Southern  Dry  Dock 
Co.  V.  Gibson,  22  La.  Ann.  624,  holding  contract  for  materials  furnished 
vessel  in  home  port  not  within  exclusive  admiralty  jurisdiction;  John 
Spry  Lumber  Co.  v.  The  C.  H.  Green,  76  Mich.  328,  43  N.  W.  578,  hold- 
ing action  for  damage  to  millboom  by  vessel  within  jurisdiction  of 
State  courts;  Globe  Iron  Works  Co.  v.  The  John  B.  Ketcham,  2d,  100 
Mich.  588,  43  Am.  St.  Rep.  468,  59  N.  W.  248,  holding  liens  for  repairs 
on  vessel  enforceable  by  State  courts;  Braithwaite  v.  Jordan,  5  N.  D. 
218,  31  L.  B.  A.  248,  65  N.  W.  708,  holding  State  courts  have  jurisdic-- 
tion  in  suits  given  on  appeal  from  admiralty  court. 

Jurisdiction  of  torts  on  high  seas.    Note,  18  Am.  Dec.  667. 
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State  eotirt's  jxirisdiction  over  action  against  national  banks  to  re- 
cover excessive  interest.    Note,  28  Am.  Bep.  403. 

Territorial  limit  of  admiralty  jurisdiction.    Note,  82  Am.  Dec  88. 

Jurisdiction  over  suits  against  vessels.    Note,  62  Am.  Bep.  286,  241, 
242. 

Oases  in  wbich  eltisen  of  another  State  or  alien  Is  party  may  be  brought 
etther  in  Federal  *or  State  court,  at  option  of  plalntlfT,  and  if  brought  in 
State  court  may  be  prosecuted  until  appeattmce  of  defendant,  who  may  re- 
move it  to  Federal  court. 

Approved  in  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  14,  84  C.  C.  A.  167,  State  statute  making  fact  that  foreign  cor- 
poration is  transacting  business  within  State  without  license,  absolute 
defense  will  not  prevent  Federal  courts  from  hearing  controversies 
growing  out  of  interstate  commerce ;  American  Steamboat  Co.  v.  Chace, 
16  Wall.  533,  21  L.  Ed.  372,  holding  person  may  sue  in  personam  in  Fed- 
eral or  State  courts;  Burson  v.  National  Park  Bank,  40  Ind.  183,  13 
Am.  Rep.  293,  holding  nonresident  plaintiff  may  remove  suit  against 
citizen  from  State  to  Federal  court;  Chicago  etc.  B.  R.  Co.  v.  YHiitton, 
13  Wall.  288,  20  L.  Ed.  577,  holding  constitutional  provision  allowing 
nonresident  to  remove  suit  from  State  to  Federal  court. 

Cases  not  within  Federal  jurisdiction  exclusively,  or  concurrently,  be- 
cause of  diverse  citizenship  or  alienage,  but  involving  questions  under  Oon- 
stitntion,  law9  or  treaties  of  TTnited  States,  come  under  Jurisdiction  of  Fed- 
eral courts  only  on  appeal  after  final  judgment,  but  under  recent  acts  of 
Congress  such  cases  may  be  withdrawn  from  jurisdiction  of  State  courts  on 
defendant's  motion. 

Approved  in  Harrison  v.  Hadley,  2  Dill.  235,  Fed.  Cas.  6137,  holding 
Federal  courts  have  no  original  jurisdiction  over  contested  State  elec- 
tion cases ;  Wilcox  v.  Luco,  118  Cal.  642,  62  Am.  St.  Bep.  806,  50  Pac. 
759,  holding  State  courts  have  jurisdiction  of  suit  on  note  against  consul 
from  Chili;  State  v.  Voorhies,  39  La.  Ann.  501,  4  Am.  St.  Bep.  276, 
2  South.  39,  holding  State  court  has  jurisdiction  of  action  in  i>ersonam 
to  enforce  statutory  lien;  People  v.  Welch,  141  N.  Y.  273,  38  Am.  St 
Bep.  797,  24  L.  B.  A.  120,  36  N.  £.  330,  holding  State  court  has  juris- 
diction to  punish  manslaughter  on  Hudson  River;  Hade  v.  McVay,  31 
Ohio  St.  237,  holding  State  courts  had  jurisdiction  of  suit  for  usurious 
interest  under  national  banking  act. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  518. 

Provisions  of  judiciary  act  vesting  exclusive  cognizance  of  civil,  ad- 
ndralty  and  maritime  catises  in  District  Courts  is  constitutionaL 
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Approved  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
Federal  Circuit  Court  has  no  jurisdiction  to  enforce  maritime  liens,  such 
jurisdiction  belonging  exclusively  to  Federal  District  Courts. 

Suit  on  maritime  contract  being  proceeding  in  rem  is  not  remedy 
afforded  by  common  law,  but  is  a  proceeding  under  dvU  law,  which,  when 
used  in  common-law  courts,  is  given  by  statute. 

Approved  in  Rounds  v.  Cloverport  Foundry  etc.  C<J.,  237  IT.  S.  306, 
307,  59  L.  Ed.  968,  35  Sup.  Ct.  596,  specific  attachment  for  repairs  o£ 
vessel  under  State  lien  laws  was  auxiliary  lien  in  suit  in  personam  and 
within  jurisdiction  of  State  court;  Knapp,  Stout  &  Co.  v.  McCaflErey, 
177  U.  S.  644,  44  L.  Ed.  925,  20  Sup.  Ct.  827,  holding  suit  to  enforce  lien 
for  towage  by  foreclosure  of  lien  on  raft  of  lumber,  when  brought 
against  individuals,  is  not  in  rem  within  exclusive  admiralty  jurisdic- 
tion; Keithley  v.  North.  Pac.  S.  S.  Co.,  232  Fed.  256,  257,  action  by 
longshoreman  to  recover  for  injuries  received,  through  negligence  of 
ship's  officers,  while  taking  cargo  aboard  vessel  moored  in  navigable 
waters  may  be  maintained  in  State  court ;  Berton  v.  Tiet jen  &  Lang  Dry 
Dock  Co.,  219  Fed.  769,  action  in  personam  by  machinist  working  on 
vessel  upon  defendant's  drydock  to  recover  for  injuries  under  State 
Workmen's  Compensation  Act  was  not  within  exclusive  jurisdiction  of 
admiralty  court;  Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  actiton 
by  longshoreman  to  recover  damages  for  injury  caused  by  negligence  of 
steamship  owner  was  suit  to  enforce  common4aw  remedy  in  personam 
and  not  exclusively  within  admiralty  jurisdiction;  Zikos  v.  Oregon  B. 
&  Nav.  Co.,  179  Fed.  900,  Employers'  Liability  Act  does  not  delegate 
judicial  power  to  State  courts,  but  creates  substantive  rights  not  cogniza- 
ble solely  in  Federal  courts;  The  Ira  M.  Hedges,  163  Fed.  590,  owner 
of  vessel  held  liable  in  State  court  for  damages  caused  by  collision  can- 
not maintain  suit  in  admiralty  to  compel  contribution;  Olsen  v.  Birch, 
133  Cal.  481,  65  Pac.  1032,  upholding  Cal.  Code  Civ.  Proc.,  §§  813-827, 
relating  to  actions  against  steamers,  vessels  and  boats;  Johnson  v. 
Westerfield's  Adm'r,  143  Ky.  14,  135  S.  W.  427,  State  court  has  juris- 
dictioh  of  action  for  death  caused  by  defendants'  boat  striking  raft  on 
which  decedent  was  sleeping;  In  re  Walker,  215  N.  J.  531,  Ann.  Gas. 
1916B,  87,  109  N.  E.  605,  action  for  injuries  received  by  employee  on 
steamship  in  Hudson  River  may  be  maintained  in  State  court  under 
Workmen's  Compensation  Act;  Phillips  v.  Eggert,  133  Wis.  324,  126 
Am.  St.  Rep.  963, 113  N.  W.  688,  seizure. of  vessel  under  attachment  law 
does  not  invade  jurisdiction  of  Federal  admiralty  court;  Leon  v.  6al- 
ceran,  11  Wall.  191,  20  L.  Ed.  75,  holding  State  courts  have  jurisdiction 
over  suit  in  personam  for  repairs  on  domestic  vessel ;  Johnson  v.  Chicago 
etc.  Elevator  Co.,  119  U.  S.  397,  30  L.  Ed.  450,.7  Sup.  Ct.  258,  holding 
State  courts  have   jurisdiction  of   suit  in  personam   for   damages  by 
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domestio  vessel;  The  Egyptian  Monarch,  36  Fed.  776,  holding  proceed- 
ing in  rem  not  common-law  action;  Home  Ins.  Co.  v.  Northwestern 
Packet  Co.,  32  Iowa,  243,  7  Am.  Rep.  190,  holding  action  on  bill  of; 
lading  against  vessel  not  within  exclusive  admiralty  jurisdiction;  Mar-" 
shall  V.  Curtis,  5  Bush,  612,  holding  State  law  may  enforce  lien  on  ves- 
sel by  proceeding  in  x>ersonam;  Dever  v.  The  Hope,  42  Miss.  718,  721, 
724,  2  Am.  Rep.  644,  647,  649,  holding  State  courts  cannot  enforce  lien 
for  repairs  by  attachment  against  vessel ;  Edwards  v.  Elliot,  34  N.  J.  L. 
97,  holding  statutory  lien  for  building  vessel  enforceable  in  State  courts ; 
The  Petrel  v.  Dumont,  28  Ohio  St.  614,  22  Am.  Rep.  402,  holding  exist- 
ence of  common-law  remedy  unaffected  by  existence  of  same  remedy  in 
admiralty;  Chase  v.  American  Steamboat  Co.,  9  R.  I.  432,  11  Am.  Rep. 
282,  holding  suit  for  death  caused  by  vessel  may  be  brought  in  State 
court;  Waggoner  v.  St.  John,  10  Heisk.  511,  513,  holding  suits  in  per- 
sonam under  State  statute  not  within  exelusive  admiralty  jurisdiction; 
Weston  V.  Morse,  40  Wis.  459,  holding  State'  courts  may  give  common- 
law  remedies  on  maritime  contracts;  Gindele  v.  Corrigan,  129  111.  587, 
16  Am.  8t.  Rep.  294,  22  N.  E.  517,  holding  proceeding  on  bond  given 
for  release  of  vessel  on  attachment  is  in  personam;  Swain  v.  Knapp, 
32  Minn.  431,  21  N.  W.  415,  holding  suit  for  accounting  between  owners 
of  vessel  is  not  within  admiralty  jurisdiction. 

Distinguished  in  Ransberry  v.  North  American  Transp.  etc.  Co.,  22 
Wash.  478,  61  Pac.  154,  upholding  State  jurisdiction  to  enforce  mari- 
time contract  of  carriage  against  person  of  defendant. 

4  WalL  431-436,  18  L.  Ed.  402,  SEMPLE  v.  HAGAB. 

On  error  to  Supreme  Court,  where  want  of  jurisdiction  is  patent  on 
face  of  record,  cause  may  be  dismissed  on  motion. 

Cited  in  Blythe  Co.  v.  Bankers'  Investment  Co.,  207  U.  S.  580,  52 
L.  Ed.  360,  28  Sup.  Ct.  257,  dismissal  for  want  of  jurisdiction. 

Sainreme  Court  has  no  jurisdiction  on  error  to  State  court  decision  re- 
foslng  jurisdiction  of  suit  between  parties  lioldlng  overlapping  grants. 

Distinguished  in  General  Oil  Co.  v.  Crain,  209  U.  S.  221,  52  L.  Ed. 
761,  28  Sup.  Ct.  475,  where  complainant  is  entitled  to  equitable  relief 
against  enforcement  of  unconstitutional  State  statute^  dismissal  of  bill 
for  want  of  jurisdiction  denies  constitutional  right  and  is  reviewable. 

4  Wan.  435-447,  18  K  Ed.  419,  SUPEEVISOBS  OF  BOCK  ISItAlH)  00.  v. 

XJKITED  SXATBS. 

Judgment  against  county  cannot  be  collaterally  questioned  on  ground 
tliat  interest  was  unlawfully  allowed,  in  mandamus  proceedings  to  compel 
sopervison  to  levy  a  tax  to  pay  it,  but  can  be  impeached  only  in  proceeding 
had  directly  for  that  purpose. 
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Approved  in  Vogler  v.  Spaugh,  4  Bias.  293,  Fed.  Gas.  16,988,  holding 
il^cord  cannot  be  contradicted  collaterally  and  by  parol  evidence;  Hill 
V.  Scotland  Co.  Court,  32  Fed.  716,  holding  validity  of  bonds  unattack- 
able  on  proceedings  for  mandamns  to  compel  levy  of  tax;  Cairo  v. 
Campbell,  116  111.  308,  5  N.  E.  115,  holding  judgment  rendered,  conclu- 
sive of  right  of  plaintiff  to  receive  and  defendant  to  pay;  State  v. 
Rainey,  74  Mo.  234,  holding  tax  not  avoidable  because  judgment  was 
rendered  for  interest  on  void  bonds;  Dillon  v.  Whatcom  Co.,  12  Wash. 
404,  41  Pac.  178,  holding  decision  of  county  commissioners  as  to  neces- 
sity of  employing  help  conclusive ;  Turner  v.  Smith,  18  Gratt.  838,  hold- 
ing commissioners  selling  land  for  taxes  bound  to  bid  o£E  land  for  gov- 
ernment. 

Judgment  whether  impeachable  in  creditor's  suit.  Note,  59  Aii^ 
Dec.  623. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  111. 

Right  to  go  behind  judgment  against  county  or  municipality  on  man- 
damus to  enforce.    Note,  9  L.  E.  A.  (N.  S.)  1005. 

Statute  declaring  that  supervisors  ''may,  if  deemed  advisable,"  levy 
special  tax  to  pay  debts  in  excess  of  regular  revenue,  is  peremptory,  tlie  in- 
tent be^  not  to  give  discretion,  but  to  impose  positive  duty,  and  peremp- 
tory mandamns  is  properly  issued  to  enforce  levy  of  sucli  tax. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  192, 
50  L.  Ed.  991,  26  Sup.  Ct.  648,  upholding  137  Fed.  468,  69  C.  C.  A.  603, 
holding  under  Rev.  Stats.,  §  2984,  Secretary  of  Treasury  cannot  arbi- 
trarily refuse  to  allow  refund  of  duties  therein  provided  for;  United 
States  V.  Board  of  Directors,  229  Fed.  9,  mandamus  lies  to  compel  school 
board  to  obey  act  requiring  budget  of  expenditures  not  to  exceed  ninety- 
five  per  cent  of  budget  of  revenues  and  to  apply  surplus  five  per  cent 
to  payment  of  judgments;  Boswell  v.  Big  Vein  Pocahontas  Coal  Co., 
217  Fed.  828,  statute  providing  that  judgment  or  decree  may  be  ren- 
dered for  interest  on  principal  sum  recovered  until  judgment  paid  is 
peremptory;  Gardiner  Savings  Institution  v.  Hogsett,  192  Fed.  882,  113 
C.  C.  A.  202,  mandamus  will  not  lie  to  compel  road  conmiissioners  to 
levy  tax  or  issue  bonds  to  pay  judgment  on  bonds  for  road  improve- 
ment where  power  of  taxation  to  pay  bonds  was  exhausted;  Cleveland 
V.  United  States,  166  Fed.  683,  93  C.  C.  A.  274,  city  having  power  to  bor- 
row money  for  public  buildings  cannot  use  current  revenues  for  school- 
house  against  judgment  creditor  payable  only  from  surplus  of  current 
funds;  Cunningham  v.  Cleveland,  152  Fed.  910,  82  C.  C.  A.  65,  city 
having  power  to  borrow  money  for  public  buildings  cannot  use  current 
revenues  for  that  purpose  against  judgment  creditor;  United  States  v. 
Saunders,  124  Fed.  126,  59  C.  C.  A.  394,  holding  mandamus  lies  to  com- 
»     pel  municipal  council  to  levy  tax  to  pay  bonds  issued  to  pay  for  internal 
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improvements  under  Nebraska  statute  of  1897;  Board  of  Commrs.  v. 
Gardiner  Sav.  Inst.,  119  Fed.  46,  55  C.  C.  A.  614,  holding  on  default  of 
payment  in  county  bonds  issued  under  89  Ohio  Laws,  p.  66,  for  road 
improvements,  holder  thereof  was  entitled  to  judgment  at  law  against 
county ;  Village  of  Kent  v.  United  States,  113  Fed.  237,  51  C.  C.  A.  189, 
holding  Ohio  Rev.  Stats.,  §  2683,  providing  that  village  council  may  levy 
tax  to  pay  interest  on  public  debt,  gives  council  no  discretion  to  refuse 
to  levy  tax  to  pay  interest  on  bonds;  Board  of  Liquidation  v.  United 
States,  108  Fed.  692,  44  C.  C.  A.  587,  holding  Louisiana  act  No.  67  of 
1884,  relating  to  funding  or  indebtedness  of  New  Orleans,  is  mandatory ; 
Little  Rock  v.  United  States,  103  Fed.  424,  43  C.  C.  A.  261,  holding  man- 
damus lies  to  compel  city  ofi&cers  to  issue  warrants  to  pay  judgment 
against  city  where  they  have  power  to  pay  judgments  by  issuance  of 
warrants  and  have  no  other  way  to  pay  them;  Arizona  Corporation 
Comm.  V.  Heralds  of  ^Liberty,  17  Ariz.  471,  154  Pac.  206,  mandamus  will 
lie  to  compel  corporation  commission  to  issue  license  to  foreign  insur- 
ance corporation  upon  proper  application;  Ex  parte  Prindle,  7  Cal. 
Unrep.  228,  94  Pac.  873,  Constitution  providing  that  legislature  may 
enact  laws  for  protection  of  fish  and  game  is  mandatory;  State  v.  Title 
Guaranty  and  Surety  Co.,  27  Idaho,  763, 152  Pac.  192,  statute  providing 
that  State  bank  commissioner  may  close  insolvent  bank  is  peremptory; 
Zom  V.  Warren-Scharf  Asphalt  Pav.  Co.,  42  Ind.  App,  223,  84  N.  E. 
512,  statute  providing  that  council  may  have  street  work  done  by  com- 
missioner or  readvertise  for  bids  is  peremptory  and  limits  discretion 
to  these  methods;  Johnson  v.  Connelly,  88  Kan.  863,  129  Pac.  1192, 
statute  providing  that  county  superintendent  may  indorse  unexpired 
teachers'  certificates  is  peremptory;  Mullins  v.  McKeel,  109  Ky.  544, 
59  S.  W.  850,  holding  provision  requiring  county  board  of  election  com- 
missioners to  examine  return  of  election  as  to  imposition  of  school 
district  tax  mandatory;  Commonwealth  v.  New  York  Cent.  etc.  R.  Co., 
206  Mass.  424,  19  Ann.  Gas.  529,  92  N.  E.  770,  provision  in  statute  that 
public  officers  may  make  complaints  as  basis  for  fining  employers  for 
failure  to  pay  weekly  wages  is  mandatory;  Corliss  v.  Highland  Park, 
132  Mich.  161,  95  N.  W.  416,  where  village  contracted  for  construction 
of  sewers  and  assessment  therefor  was  invalid,  village  must  make  new 
assessment  not  exceeding  five  per  cent  of  valuation  of  sewer  district 
and  assess  balance  to  village  at  large;  Carlson  v.  Helena,  39  Mont.  109^ 
17  Ann.  Gas.  1233,  102  Pac.  47,  provision  of  code  that  bonds  issued  by 
municipality  must  be  payable  within  certain  time  and  redeemable  before 
maturity  is  mandatory;  State  v.  Dickerson,  33  Nev.  559,  113  Pac.  110, 
mandamus  will  lie  to  .compel  acting  Governor  to  accept  repudiated  State 
bonds  pursuant  to  statute;  Lorenzino  v.  State,  18  N.  M.  244,  136  Pac. 
1173,  mandamus  lies  to  compel  cancellation  of  liquor  license,  where 
liquor  sold  beyond  limits  of  license;  Jones  v.  Madison  Co.  Commrs.,  137 
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N.  C.  692,  60  S.  E.  295  (on  rehearing),  Laws  1903,  p.  490,  c.  289,  au- 
thorizing county  commissioners  to  issue  funding  bonds,  is  mandatory; 
State  V.  Barry,  14  N.  D.  329, 103  N.  W.  640,  verdict  of  murder  in  second 
degree  with  term  less  than  minimum  fixed  by  statute  is  valid,  and  judge 
must  pronounce  sentence  for  minimum  term;  Jordan  v.  Davis,  10  Okl. 
332,  61  Pac.  1063,  Stats.  Okl.  1893,  §  5820,  relating  to  teachers'  cer- 
tificates, imposes  on  county  superintendent  imperative  duty  to  indorse 
proper  certificates  when  presented  to  him ;  Theis  v.  Commrs.  of  Washita 
County,  9  Okl.  653,  60  Pac.  508,  where  county  commissioners  have  issued 
bridge  warrants  in  accordance  with  statute,  and  have  failed  to  levy  tax 
to  liquidate  warrants,  mandamus  and  not  action  for  money  judgment  is 
remedy  of  warrant-holders;  Swenehart  v.  Strathman,  12  S.  D.  316,  81 
N.  W.  506,  holding  under  Laws  1897,  c.  7,  p.  138,  mandamus  lies  to  com- 
pel school  board  to  maintain  school  within  mile  of  petitioner's  resi- 
dence or  to  provide  transportation  for  child  to  school  four  miles  dis- 
tant; Smalley  v.  Paine,  102  Tex.  305,  306,  116  S.  W.  39,  provision  in 
statute  that  court  may  for  good  cause  shown  permit  filing  of  transcript 
after  expiration  of  ninety  days  is  mandatory;  In  re  Owens'  Estate,  30 
Utah,  359,  86  Pac.  280,  where  alien  relative  requests  court  to  appoint 
certain  resident  as  administrator,  duty  rests  upon  court  to  make  such 
appointment,  when  no  nearer  relative  applies;  State  v.  North  Shore 
Boom  &  Driving  Co.,  65  Wash.  9,  103  Pac.  429,  statute  providing  that 
court  may  award  damages  for  contempt  of  court,  if  any  injury  results 
to  party  in  action,  is  peremptory;  dissenting  opinion  in  Lee  v.  Stevens, 
22  Idaho,  674,  127  Pac.  681,  majority  holding  that  statute  providing 
court  may  require  undertaking  from  applicant  for  receivership  is  not 
peremptory;  dissenting  opinion  in  Baldwin  v.  Letson,  6  Kan.  App.  23, 
49  Pac.  624,  majority  holding  that  President  not  required  to  issue  patent 
to  land  when  Indian  appeared  before  District  Court  and  made  proof 
provided  for  in  treaty;  dissenting  opinion  in  Battery  Park  Bank  v. 
Madison  Co.  Commrs.,  135  N.  C.  240,  47  S.  E.  1018,  majority  holding 
Laws  1903,  p.  490,  c.  289,  authorizing  county  commissioners  to*  issue 
funding  bonds,  is  not  mandatory ;  Galena  v.  Amy,  5  Wall.  709,  18  L.  Ed. 
662|  holding  mandamus  will  lie  to  compel  city  council  to  levy  tax  to  pay 
creditor;  Riggs  v.  Johnson  Co.,  6  Wall.  194,  198,  18  L.  Ed.  776,  777, 
holding  power  given  town  to  levy  local  tax  cannot  be  withdrawn  until 
contract  satisfied;  Walkley  v.  Muscatine,  6  Wall.  483,  18  L.  Ed.  981, 
holding  mandamus  proper  method  to  compel  tax  levy  to  pay  judgment 
.  against  city ;  Supervisors  v.  Durant,  9  Wall.  417,  19  L.  Ed.  733,  holding 
mandamus  proper  remedy  to  enforce  payment  of  judgment  payable  only 
by  special  tax;  Heine  v.  Levee  Commrs.,  19  Wall.  657,  2i  L.  Ed.  225, 
holding  mandamus  lies  to  compel  corporation  to  levy  tax  to  pay  judg- 
ment; United  States  v.  Dustin,  25  Fed.  Cas.  946,  holding  "may"  nearly 
synonymous  with  "must"  in  constitutional  law;  United  States  v.  Ster- 
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ling,  2  Bias.  411,  Fed.  Cas.  16,388,  holdiiig  mandamus  lies  to  enforce  levy 
of  tax  authorized  and  necessary  to  pay  debt;  The > California,  1  Sawy. 
600,  Fed.  Cas.  2313,  holding  statute  saying  "commissioners  may  appoint 
secretary"  peremptory;  United  States  v.  Jefferson  Co.,  5  Dill.  323,  1 
McCrary,  370,  Fed.  Cas.  15,472,  holding  Circuit  Court  must  issue  man- 
damns  to  officers  to  compel  levy  of  tax;  Sibley  v.  Mobile,  3  Woods,  540, 
Fed.  Cas.  12,829,  holding  authority  to  levy  tax  carries  duty  to  levy  tax; 
Ex  parte  Parsons,  1  Hughes,  285,  Fed.  Cas.  10,774,  holding  mandamus 
lies  tO  compel  levy  of  tax  where  general  levy  insufficient;  National  Bank 
of  the  Republic  v.  St.  Joseph,  24  Blatchf.  438,  31  Fed.  217,  holding 
permissive  authority  to  pay  off  bonds  carries  duty  of  officers  to  do  so; 
Ralston  v.  Crittenden,  3  McCrary,  349,  13  Fed.  512,  holding  permissive 
statutes  deemed  peremptory  whenever  individual  rights  call  for  exercise 
of  power  conferred;  Woolridge  v.  McKenna,  8  Fed.  662,  holding  stat- 
ute providing  for  filing  of  transcript  directory  as  to  time,  but  other- 
wise mandatory;  United  States  v.  De  Visser,  10  Fed.  645,  holding 
statutes  directory  as  to  customs  officers  become  mandatory  when  in- 
dividual rights  are  affected;  New  Orleans  Nat.  Bank  v.  Merclmnt,  18 
Fed.  848,  holding  postmaster-general  has  no  authority  to  suspend  action 
under  statutes  denying  registered  letter  privilege;  United  States  v. 
Board  of  Auditors,  28  Fed.  409,  holding  town  auditors  cannot  refuse 
to  audit  valid  judgment  against  town;  United  States  v.  Judges  of  Scot- 
land County,  32  Fed.  715,  holding  power  given  county  to  levy  tax  to  pay 
bonds  continues  until  payment  thereof;  Provisional  Municipality  v. 
Lehman,  57  Fed.  332,  6  C.  C.  A.  349,  holding  statute  authorizing  con- 
veyance of  public  lands  to  purchasers  mandatory;  Ex  parte  Chase,  43 
Ala.  312,  holding  statute  allowing  change  of  venue  to  secure  fair  and 
impartial  jury  mandatory;  Hayes  v.  County  of  Los  Angeles,  99  Cal.  80, 
33  Pac.  768,  holding  provision  that  supervisors  may  provide  for  re- 
funding taxes  paid  more  than  once  mandatory;  People  v.  Rio  Grande 
County,  7  Colo.  App.  237,  42  Pac.  1035,  holding  statute  empowering  levy 
of  tax  to  pay  judgment  confers  no  discretion;  Indianapolis  v.  McAvoy, 
86  Ind.  590,  holding  provision  that  council  "may  refund  amount  er- 
roneously assessed"  mandatory;  Barber  Asphalt  Pav.  Co.  v.  Edgerton, 
125  Ind.  461,  25  N.  E.  437,  holding  failure  to  do  thing  required  in  grant 
of  power  to  city  invalidates  proceedings;  Rowell  v.  Williams,  29  Iowa, 
215,  holding  city  bound  to  keep  in  repair  streets  paved  under  statutory 
authority;  Douglass  v.  Cline,  12  Bush,  651,  holding  chancellor  must 
appoint  receiver  under  code  provisions  in  foreclosure  proceeding;  Dar- 
ling V.  Mayor  etc.  of  Baltimore,  51  Md.  15,  holding  mandamus  will  lie 
to  compel  levy  of  tax  to  pay  judgment  against  county;  Sifford  v.  Mor- 
rison, 63  Md.  18,  holding  order  of  Orphans'  Court  requiring  of  counter- 
security  of  executor  not  error;  Bowen  v.  Minneapolis,  47  Minn.  117,  28 
St.  Bep.  336,  49  N.  W.  683,  holding  statute  authorizing  payment 
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of  money  to  certam  persons,  including  plaintiff,  mandatory;  State  v. 
Buffalo  County,  6  Neb.  462,  holding  county  officers  bound  to  draw  war- 
rants for  indebtedness  where  statute  provides  they  "may";  Munday  v. 
Rahway,  43  N.  J.  L.  342,  holding  power  granted  city  council  to  levy 
tax  to  pay  debts  must  be  exercised;  Clark  v.  Elizabeth,  61  N.  J.  L.  582, 
40  Atl.  622,  holding  mandatory  authority  given  city  couircil  to  estimate 
damages  by  changing  grade  of  street ;  Delgado  v.  Chavez,  5  N.  M.  648, 
25  Pac.  948,  holding  mandamus  properly  issued  to  compel  clerk  to  recog- 
nize one  of  claimants  of  office;  People  v.  Supervisors  of  Otsego  Co.,  51 
N.  Y.  406,  holding  statute  authorizing  supervisors  to  examii^e  assess- 
ments and  repay  amounts  improperly  assessed,  mandatory;  Erskine  v. 
Nelson  Co.,  4  N.  D.  75,  27  h.  R.  A.  704,  38  N*.  W.  351,  holding  statute 
allowing  treasurer  to  call  in  outstanding  warrants  mandatory  on  county 
commissioners ;  State  v.  Kent,  4  N.  D.  591,  27  L.  R.  A.  692,  62  N.  W.  636, 
holding  statute  providing  that  judge  in  felony  trial  may  call  in  another 
judge  mandatory;  King  Real  Estate  Assn.  v.  Portland,  23  Or.  201,  31 
Pac.  482,  holding  "may"  in  statute  construed  "shall"  when  public  good 
or  private  rights  require ;  Bell  v.  Caldwell,  107  Pa.  St.  48,  holding  court 
must  admit,  as  defendant  in  ejectment,  party  showing  title  consistent 
with  defendant's;  Galveston  v.  Posnainsky,  62  Tex.  129,  holding  city 
liable  for  injury  received  through  failure  to  keep  streets  in  repair; 
Voorhies  v.  Mayor  etc.  of  Houston,  70  Tex.  340,  7  S.  W.  683,  holding 
power  of  taxation  must  be  exercised,  when  demanded  by  creditor,  pay- 
able by  special  tax;  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  351, 
35  S.  W.  349,  holding  city  liable  for  loss  by  fire  through  failure  of  city 
to  supply  water;  Leighton  v.  Maury,  76  Va.  870,  holding,  under  statute, 
Circuit  Court  must  grant  liquor  license  to  party  fulfilling  requirements ; 
Vermont  Loan  etc.  Co.  v.  Greer,  19  Wash.  613,  53  Pac.  1103,  holding 
mandatory  statute  providing  for  allowance  of  attorneys'  fees  in  suits 
on  promissory  note;  Barnes  v.  District ^of  Columbia,  91  U.  S.  551,  23 
L.  Ed.  448,  holding  city  liable  for  negligence  in  case  of  streets ;  Thomp- 
son V.  United  States,  103  U.  S.  483,  26  L.  Ed.  528,  holding  proceedings 
in  mandamus  not  abated  by  expiration  of  term  of  officers ;  United  States 
▼.  Thoman,  156  U.  S.  359,  39  L.  Ed.  452,  15  Sup.  Ct.  380,  holding  surplus 
of  parish  revenues  may  be  applied  where  payment  of  debts  is  permissive ; 
Iowa  etc.  Land  Co.  v.  County  of  Sac,  39  Iowa,  142,  holding  judgment 
conclusive  of  validity  of  warrants  and  right  of  supervisors  to  levy  tax; 
dissenting  opinion  in  Atlantic  City  Water  Works  Co.  v.  Read,  50 
N.  J.  L.  671,  672,  15  Atl.  13,  majority  holding  authority  to  contract 
for  water  does  not  validate  prior  criminal  arrangements  for  water; 
Ex  parte  Lowrie,  4  Utah,  179,  7  Pac.  494,  holding  defendant  not  tried 
as  per  statute  not  entitled  to  discharge  on  his  own  recognizance;  Terri- 
tory v.  Nelson,  2  Wyo.  360,  construing  word  "may";  McCullough  v. 
Hicks,  63  S.  C.  545,  41  S.  E.  762,  arguendo. 
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Distingaished  in  Baldwin  y.  Letson,  6  Kan.  App.  19,  49  Pac.  622, 
holding  President,  under  article  III  of  Elickapoo  treaty,  not  bound  by 
determination  of  District  Court ;  Hill  v.  Boston,  122  Mass.  350,  23  Am. 
Rep.  338,  holding  child  cannot  maintain  action  for  injury  against  city 
for  breach  of  duty  under  general  law ;  State  v.  Board  of  County  Commrs. 
of  Henry  Co.,  31  Ohio  St.  214,  holding  mandamus'  will  not  lie  to  compel 
levy  of  tax  authorized  by  special  act. 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  240. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due,  when  no  special  statutory  provision  is 
made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  644,  545. 

Law  of  mandamus.    Note,  89  Am.  Dec.  738. 

Construction  of  the  word  ''may''  in  statutes.  Note,  16  Am.  Dec. 
467. 

Meaning  of  term  "deem"  or  "deemed."    Note,  16  Ann.  Oas.  483. 

'^ay"  in  constitutional  or  statutory  provision  as  mandatory.  Note, 
5  L.  B.  A.  (N.  S.)  341. 

Delay  of  prosecution  as  ground  for  discharge.  Note,  66  L.  B.  A. 
614. 

On  liability  of  counties  and  municipalities  for  injury  due  to  defect 
in  highway.    Note,  12  E.  B.  0.  717. 

4  WalL  447-458,  18  L.  Ed.  377,  DAVIDSON  ▼.  Z.ANIEB. 

Writ  of  error  need  not  be  allowed  by  Judge,  but  must  only  be  teued 
and  served  by  copy  lodged  with  clerk  of  court  to  which  writ  is  directed. 

Approved  in  In  re  Watts,  214  Fed.  81, 130  C.  C.  A.  520,  mandamus  will 
lie  to  compel  Federal  District  Court  to  enter  judgment  upon  which  to 
base  writ  of  error ;  Fitzpatriek  v.  Graham,  119  Fed.  354,  56  C.  C.  A.  95, 
holding  though  two  of  defendants  against  whom  joint  judgment  ren- 
dered failed  to  join  in  petition  for  writ  of  error,  their  joinder  in  the 
writ  was  sufficient  to  make  them  parties  thereto;  Alaska  United  Gold 
Min.  Co.  V.  Keating,  116  Fed.  565,  53  C.  C.  A.  655,  holding,  where,  on 
filing  assignment  of  errors  in  trial  court,  clerk  issued  writ  of  error  and 
judge  of  Circuit  Court  of  Appeals  approved  supersedeas  bond  and  issued 
citation  which  was  served  on  defendant,  failure  to  file  petition  for  writ 
was  mere  defect  of  form;  Loveless  v.  Ransom,  109  Fed.  392,  48  C.  C.  A. 
434,  holding  fact  that  trial  judge  approved  bond  on  writ  of  error  does 
not  operate  as  writ  of  error;  Lloyd  v.  North  Carolina  R.  Co.,  151  N.  C. 
540,  45  L.  B.  A.  (N.  S.)  378,  66  S.  E.  606,  appeal  from  judgment  for 
damages  was  dismissed  where  plaintiff  received  injuries  while  working 
overtime  under  orders  of  employer  in  violation  of  criminal  laws  of 
VI— « 


4  Wall.  447-468  NOTES  ON  U.  S.  REPORTS.  82 

State;  Ex  parte  Virginia  Commissioners,  112  U.  S.  178,  28  L.  Ed.  692, 

5  Sup.  Ct.  421,  holding  allowance  of  writ  of  error  not  required  to  review 
judgment  of  Circuit  Court ;  Louisville  etc.  Trust  Co.  v.  Stockton,  72  Fed.  2, 
18  C.  C.  A.  408, 679,  holding  formal  petition  for  writ  of  error  unnecessary 
to  give  appellate  court  jurisdiction ;  Wilmington  v.  Ricaud,  90  Fed.  214, 
32  C.  C.  A.  680,  holding  petition  and  order  for  writ  of  error  not  essen- 
tial to  give  appellate  court  jurisdiction;  Henning  v.  Western  Union  Tel. 
Co.,  41  Fed.  867,  holding  court  may  enlarge  time  for  filing  motion  for 
new  trial;  Dayton  v.  Lash,  94  U.  S.  113,  24  L.  Ed.  33,  holding  citation 
not  being  served,  court  may  impose  legal  and  proper  conditions  upon 
appellant. 

Distinguished  in  Northwestern  Union  Pocket  Co.  v.  Home  Ins.  Co., 
164  U.  S.  688,  20  L.  Ed.  463,  14  Sup.  Ct.  1168,  holding  writ  of  error  to 
highest  State  court  must  be  allowed. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.  Note,  66  L.  &.  A.  834,  841,  846,  846, 
868,  860. 

What  is  clearly  apparent  as  mere  clerical  error  in  dating  citation  does 
not  invalidate  citation. 

Approved  in  McClellan  v.  Pyeatt,  49  Fed.  260,  1  C.  C.  A.  241,  holding 
court  will  not  dismiss  writ  of  error  because  of  clerical  defects  in  bond. 

Court  will  prevent  injury  to  rights  of  defendant  in  error  by  omission 
of  Judge  to  approve  appeal  bond  in  writing,  which  the  statute  does  not  in 
terms  require.  A  writ  of  error  is  not  a  nullity  because  sufficient  security 
is  not  given. 

Approved  in  Corcoran  v.  Kostrometinoif,  164  Fed.  687,  21  L.  R.  A. 
(N.  8.)  399,  91  C.  C.  A.  619,  court  refuses  to  dismiss  appeal  for  failure 
to  give  bond  for  costs  at  time  of  appeal,  where  bond  was  filed  within 
teasonable  time;  Seward  v.  Comeau,  102  U.  S.  162,  26  L.  Ed.  86,  hold- 
ing insufficiency  of  bond,  in  not  containing  security  for  costs,  does  not 
avoid  appeal;  Providence-Washington  Ins.  Co.  v.  Wager,  37  Fed.  62, 
holding  judge  allowing  appeal  shall  take  security  that  appellant  will 
prosecute  appeal ;  Schenck  v.  Diamond  Match  Co.,  73  Fed.  23, 19  C.  C.  A. 
362,  holding  appeal  unaffected  by  omission  to  give  bond  for  costs  at 
time  of  appeal ;  The  Presto,  93  Fed.  624,  36  C.  C.  A.  394,  holding  mere 
fact  that  appellant  is  pauper  does  not  dispense  with  bond  for  costs. 

Distinguished  in  United  States  v.  Clabaugh,  21  App.  D.  C.  443,  man- 
damus will  not  lie  to  compel  court  to  approve  a'ppeal  bond  submitted  two 
days  after  lapse  of  time  for  perfecting  appeal;  Vaill  v.  Town  Council, 
18  R.  I.  410,  28  Atl.  346,  holding  appeal  dismissable  for  failure  to  give 
bond  prescribed  by  statute. 

Poverty  as  ground  for  requiring  security  for  costs.  Note,  24 
E.  B.  G.  32. 
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Tennenee  statute  for  roppression  of  private  banking  coven  with  its  pro- 
miiition  all  primary  steps  in  establishing  and  putting  bank  into  operation, 
and  all  transactions  done  in  its  operation  abd  all  devices  for  issuing  cur- 
rency from  first  to  last  step, of  its  operations,  and  all  contracts  made  in  fur- 
therance of  sucb  bank  are  Invalid.  / 

Approved  in  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse,  181 
U.  S.  241,  45  L.  Ed.  844,  21  Sup.  Ct.  602,  holding  issuance  of  stock  cer- 
tificate to  member  of  foreign  loan  association  and  application  for  loan 
prior  to  passage  of  statute  restricting  right  of  association  to  do  business 
in  State  is  contract  which  cannot  be  impaired  by  such  statute;  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  733,  28  L.  Ed.  1138,  5  Sup.  Ct.  741, 
holding  contract  made  by  corporation  in  violation  of  State  law  unen- 
forceable in  State  courts;  Higgins  v.  McCrea,  116  U.  S.  685,  29  L.  Ed. 
769,  6  Sup.  Ct.  564,  holding  recovery  on  gambling  contracts  made  in  vio- 
lation of  Illinois  statute  cannot  be  had ;  McElvain  v.  Mudd,  44  Ala.  69, 
holding  bonds  issued  to  pay  expenses  of  rebellion  void ;  Lawson  v.  Muel- 
ler, 44  Ala.  626,  4  Am.  Bep.  150,  holding  note  issued  to  aid  War  of  Re- 
bellion void ;  Lindsey  v.  Rottaken,  32  Ark.  633,  holding  city  officers  can- 
not issue  small  bills  and  notes  prohibited  by  statute. 

Delivery  of  bill  of  exchange  indorsed  and  signed  in  blank  authorizes 
Tsceiver  to  fill  it  up  in  conformity  with  authority  given;  but  such  bill  can- 
not be  enforced  by  one  taking  with  knowledge  that  it  was  filled  up  without 
Authority  or  in  fraud.  , 

Approved  in  Toomer  v.  Rutland,  57  Ala.  386,  29  Am.  Bep.  727,  hold- 
ing note  signed  in  blank  may  be  filled  in  only  according  to  authority 
^ven. 

Negotiable  instruments.    Note,  11  Am.  St.  Bep.  S16,  317. 

Implied  authdirity  to  fill  in  blanks  so  as  to  complete  signed  instnn* 
ment.    Note,  2  Ann.  Oas.  832,  3S4. 

Liability  of  maker,  accepter,  or  indorser  of  commercial  paper  where 

blanks  therein  are  filled  contrary  to  instructions.    Note,  5  B.  B.  0. 

706. 

. 

The  delivery  of  signature  in  blank  is  generally  an  authority  to  holder 

^to  fill  it  up  as  he  thinks  proper. 

Approved  in  Snyder  v.  Van  Doren,  46  Wis.  610,  32  Am.  Bep.  744,  1 
K.  W.  290,  holding  delivery  of  blank  note  gives  holder  general  author- 
ity to  fill  blanks;  Gronvold  v.  Federal  Union  Surety  Co.,  212  Fed.  912, 
129  C.  C.  A.  428,  person  signing  and  delivering  blank  indemnity  bond, 
-^sansing  surety  company  to  give  bond  and  suffer  loss,  is  estopped  to  deny 
^^xecution  of  bond;  Theard  v.  Gueringer,  115  La.  246,  38  South.  981, 
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where  note  for  two  thousand  six  hundred  dollars  executed  by  maker  to 
own  order  and  indorsed  by  h^r  in  blank  left  it  with  notary,  who  sold  it 
before  maturity,  telling  buyer  it  had  been  reduced  to  six  hundred  dol- 
lars, purchaser  has  good  title  to  extent  of  price  paid. 

Sending  of  blank  bill  to  drawee  by  last  Indorser  with  consent  of  other 
indorsers  and  drawers,  is  presumably  for  acceptance  and  does  not  impliedly 
authorize  drawee  to  fill  in  any  amount  on  the  bill  and  charge  the  parties 
therewith. 

Approved  in  Cranson  v.  Ooss,  107  Mass.  443,  9  Am.  B^.  48,  holding 
note  void  between  original  parties,  void  in  hands  of  one  taking  with 
notice ;  Waldron  v.  Young,  9  Heisk.  782,  holding  surety  delivering  blank 
note  to  maker  under  limited  authority  liable  to  payee. 

Bona  fide  holder  of  note  made  on  Sunday.    Note,  12  Am.  Dec.  298. 

4  Wall.  469^63,  18  L.  Ed.  433,.  BBADI.ET  ▼.  PEOPLE. 

Under  act  of  1864,  providing  that  State  taxation  on  national  bank 
shares  shall  not  exceed  tax  on  State  bank  shares,  no  tax  is  payable  where 
the  State  taxes  merely  capital  stock  and  not  bank  shares  at  aU. 

Approved  in  Farmers'  etc.  Saving  Bank  v.  Minnesota,  232  U.  S.  522, 
58  L.  Ed.  709,  34  Sup.  Ct.  354,  bonds  exempt  from  State  taxation  under 
Federal  Constitution  cannot  be  included  as  assets  in  ascertaining  sur- 
plus of  corporation  for  purpose  of  imposing  State  property  tax;  Ex 
parte  State  (State  v.  Lovejoy),  188  A)a.  404,  66  South.  2,  tax  levied 
upon  shareholder,  not  upon  corporation,  without  exempting  nontaxable 
property  of  corporation,  is  valid;  Tarrant  v.  Bessemer  Nat.  Bank,  7 
Ala.  App.  297,  61  South.  50,  State  tax  on  national  bank  shares  at  actual 
market  value  without  deducting  value  of  capital  stock  invested  in  non- 
taxable bonds  is  valid;  Head  v.  Board  of  Review,  170  Iowa,  306,  152 
N.  W.  602,  State  tax  upon  shares  of  national  bank  stock  in  hands  of 
owner,  without  deducting  value  of  Federal  nontaxable  bonds,  is  valid; 
Des  Moines  Nat.  Bank  v.  Des  Moines,  153  Iowa,  339,  133  N.  W.  768, 
value  of  government  bonds  held  by  national  banks  competing  with  State 
banks  must  be  deducted  in  determining  value  of  shares  of  national  banks 
for  taxation;  First  Nat.  Bank  v.  City  Council  of  Estherville,  150  Iowa, 
98,  lOO,  129  N.  W.  476,  477,  assessment  on  shares  of  stock  in  national 
bank,  where  shares  of  stock  in  State  bank  are  not  taxed,  is  discrim- 
inatory and  invalid;  Marion  Nat.  Bank  v.  Burton,  121  Ky.  881,  10 
L.  B.  A.  (N.  S.)  947,  90  S.  W.  946,  shareholder  of  national  bank  stock 
is  entitled  to  have  nontaxable  Federal  bonds  deducted,  where  such  de- 
ductions are  made  in  assessments  against  State  banks;  Cleveland  Trust 
Co.  V.  Lander,  62  Ohio  St.  270,  56  N.  E.  1037,  upholding  Rev.  Stats., 
§  2762,  requiring  bank's  shares  to  be  listed  for  taxation  at  their  true 
value  in  money;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va.  634,  d 
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la.  E.  A.  (N.  S.)  628,  53  S.  E.  941,  taxation  of  chattel  real  is  not  invalid 
as  double  taxation ;  Old  National  Bank  y.  State,  58  W.  Va.  562,  52  S.  E. 
495,  government  bonds  held  by  bank  as  part  of  capital  not  taxable  by 
county;  dissenting  opinion  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5 
Ariz.  151,  48  Pac.  295,  majority  upholding  Act  Ariz.,  April  13,  1893, 
relating  to  taxation  of  shares  of  national  banks;  dissenting  opinion  in 
Pullen  V.  Corporation  Commission,  152  N.  C.  566,  68  S.  E.  163,  majority 
holding  that  nontaxable  State  bonds  must  be  deducted  from  surplus  in 
assessing  bank  stock  for  taxation ;  Austin  v.  The  Aldermen,  7  Wall.  699, 
19  L.  Ed.  226,  holding  State  cannot  tax  institutions  created  by  general 
government  for  performance  of  constitutional  functions;  Farrington  y. 
Tennessee,  95  U.  S.  687,  24  L.  Ed.  560,  holding  State  may  tax  both  capital 
stock  and  shares  of  bank  organized  under  State  law ;  Tennessee  v.  Whit- 
worth,  117  U.  S.  136,  29  L.  Ed.  832,  6  Sup.  Ct.  647,  holding  shares  of  bank 
stock  taxable  regardless  of  investment  of  capital  stock  in  government  se- 
curities ;  Palmer  v.  McMahon,  133  U.  S.  667,  33  L.  Ed.  775,  10  Sup.  Ct. 
326,  holding  investment  of  capital  in  government  securities  doesnot  affect 
State  taxation  of  stock;  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S. 
679,  48  L.  Ed.  857,  19  Sup.  Ct.  541,  holding  franchise  of  national  bank 
exempt  from  State  taxation;  In  re  Sheffield,  64  Fed.  836,  holding  exclu- 
sive right  to  manufacture  under  patent  not  subject  to  State  taxation; 
Baldwin  v.  City  Council  of  Montgomery,  53  Ala.  439,  holding  shares  of 
national  bank  stock  liable  to  State  taxation ;  National  Commercial  Bank 
V.  Mayor  etc.  of  Mobile,  62  Ala.  295,  84  Am.  B^.  21,  holding  capital 
of  national  bank  exempt  from  taxation  by  State;  Linton  v.  Childs,  105 
Ga.  572,  32  S.  E.  619,  holding  president  of  national  bank,  as  such,  not 
liable  to  taxation  by  State ;  Kirtland  v.  Hotchkiss,  42  Conn.  438,  19  Am. 
Bep.  550,  holding  money  invested  in  bonds  secured  by  real  estate  in  an- 
other State  taxable  by  State ;  People  v.  McCall,  43  HI.  288,  holding  valid 
order  of  supervisors  releasing  shareholders  of  national  bank  from  taxes ; 
First  Nat.  Bank  v.  Smith,  65  111.  47,  holding  shares  of  national  bank 
taxable  by  State  where  bank  is  located;  State  v.  Garton,  32  Ind.  4,  2 
Am.  Bep.  818,  holding  sheriff's  bond  not  invalidated  by  failure  to  put 
revenue  stamp  thereon ;  Hubbard  v.  Board  of  Supervisors,  23  Iowa,  144, 
holding  shares  of  national  bank  taxable  by  State;  National  Bank  v. 
Fisher,  45  Kan.  729,  26  Pac.  483,  holding  State  cannot  impose  tax  on 
national  bank  only,  but  may  tax  shares  therein ;  Commonwealth  v.  First 
Nat.  Bank,  4  Bush,  103,  96  Am.  Dec.  288,  holding  bank  officers  compel- 
lable to  pay  tax  on  shares  of  national  bank  for  shareholders;  Citizens' 
Bank  v.  Bonny,  32  La.  Ann.  242,  holding  charter  exemption  of  bank 
capital  from  taxation  does  not  exempt  shares;  Smith  v.  First  Nat.  Bank, 
17  Mich.  480,  holding  shares,  but  not  capital,  of  national  banks  liable 
to  State  taxation;  Lionberger  v.  Bowse,  43  Mo.  79,  holding  tax  on  shares 
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of  national  bank  stock  must  be  specifically  against  shareholders;  Car- 
thage v.  First  Nat.  Bank,  71  Mo.  509,  36  Am.  Rep.  496,  holding  national 
bank  not  snb ject  to  pay  State  license ;  State  v.  Rogers,  79  Mo.  292,  hold- 
ing capital  of  private  bank  invested  in  United  States  bonds  not  taxable 
by  State ;  Berry  v.  Windham,  59  N.  H.  290,  47  Am.  Rep.  204,  holding 
corporation  legally  taxable  ii^  jurisdiction  of  creation  and  where  busi- 
ness is  transacted;  Pittsbui^  v.  First  Nat.  Bank,  55  Pa.  St.  51,  holding 
statute  cannot  authorize  business  tax  on  national  banks;  Waco  Nat. 
Bank  v.  Rogers,  51  Tex.  608,  holding  national  bank  exempt  from  State 
taxes  on  shares  in  bank  owned  by  shareholders;  Salt  Lake  County  Nat. 
Bank  v.  Gk>lding,  2  Utah,  11,  holding  franchise  of  bank  taxable  by  tax 
on  shares  of  stockholders  in  national  banks;  Paul  ▼.  McGraw,  3  Wash. 
303,  28  Pac  534,  holding  shares  of  stock  in  national  bank  taxable  as 
property  of  shareholders;  Van  Slyke  v.  State,  23  Wis.  663,  665,  holding 
States  may  tax  equally  capital  of  State  and  shares  of  national  banks; 
People  V.  Miner,  46  111.  375,  holding  State  tax  on  shareholders  of  na- 
tional bank  not  returnable  because  technically  illegally  assessed ;  Frank- 
lin County  Court  v.  Deposit  Bank  of  Frankfort,  87  Ky.  383,  9  S.  W.  215, 
holding  capital  and  shares  of  State  bank  stock  distinct,  and  taxable  by 
State. 

Distinguished  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150,  48 
Pac.  295,  upholding  Act  Ariz.,  April  13, 1893,  relating  to  taxation  of  na- 
tional bank  shares;  Thomson  v.  Union  Pacific  R.  R.  Co.,  9  Wall.  590,  19 
L.  Ed.  798,  holding  railroad  organized  under  State  law,  though  serving 
government,  not  exempt  from  State  taxation. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  48,  51. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291,  298. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Amu  Oaa. 
9S6. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  755. 

A  WalL  463-474,  18  L.  Ed.  423,  THOBiPSON  ▼.  BOWIE. 

All  evidence  must  have  relevancy  to  question  in  issue,  and  tend  to 
prove  it;  hence,  the  general  cliaracter  and  habits  of  defendant,  and  liis  par- 
ticular tendency  to  gamble  when  drunk,  is  not  admissible  in  suit  on  note 
alleged  to  have  been  made  on  gaming  consideration. 

Approved  in  Quinalty  v.  Temple,  176  Fed.  70,  27  L.  E.  A.  (N.  S.) 
1114,  99  C.  C.  A.  375,  in  action  of  trespass  to  try  title  to  land,  evidence 
of  good  character  and  veracity  of  grantor  inadmissible;  Louisville  etc. 
R.  R.  Co.  V.  M'Clish,  115  Fed.  276,  53  C.  C.  A.  60,  holding  in  action 
a^inst  railroad  company  for  death>  evidence  of  habit  of  deceased  to 
board  moving  trains  inadmissible  to  raise  inference  that  death  resulted 
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from  such  attempt;  (lolden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  97 
Fed.  416,  38  C.  C.  A.  228,  holding  in  trespass  against  mining  company 
for  extracting  ore  from  plaintiff's  claim,  evidence  of  assay  valne  of 
samples  of  ore  which  is  of  same  general  character  as  body  of  ore  re- 
moved admissible;  Colorado  etc,  Ry.  Co.  v.  Chiles,  50  Colo.  204, 114  Pac. 
666,  in  action  against  railway  for  death  of  son  crossing  tracks  on  furni- 
ture van,  admitting  evidence  to  show  driver  was  careful  and  prudent 
man  was  harmless  error;  Dunn  v.  State,  162  Ind.  182,  70  N.  E.  523,  in 
prosecution  for  murder,  where  accused  in  cross-examination  has  denied 
statement  admitting  prior  adultery,  rebuttal  evidence  of  such  statement 
is  inadmissible;  Baker  v.  Hancock,  29  Ind.  App.  460,  63  N.  E.  324,  64 
N.  E.  38,  holding  in  action  against  physician  for  malpractice  in  treat- 
ment of  cancer,  evidence  of  successful  treatment  of  other  patients  for 
eancer  inadmissible;  Dalton  v.  Chicago  etc.  Ry.  Co.,  114  Iowa,  260,  86 
N.  W.  273,  holding  in  action  for  death  at  railroad  crossing  evidence  of 
decedent's  habit  of  falling  asleep  inadmissible;  Shelly  v.  Brunswick 
Traction  Co.,  65  N.  J.  L.  642,  48  Atl.  564,  holding  in  action  for  injuries 
caused  by  collision  between  street-car  and  wagon  evidence  of  plaintiff's 
intoxication  on  previous  occasions  is  inadmissible;  Wilson  Lumber  & 
Milling  Co.  v.  Atkinson,  162  N.  C.  302,  78  S.  E.  214,  in  suit  to  set  aside 
compromise  for  defendant's  fraud,  evidence  of  ^ood  character  of  defend- 
ant inadmissible  to  disprove  fraud;  Markey  v.  Angell,  22  R.  I.  343,  47 
Atl.  883,  holding  evidence  of  defendant's  peaceable  character  in  action 
for  trespass  for  assault  and  battery  admissible ;  Xenia  Bank  v.  Stewart, 
114  U.  S.  231,  29  L.  Ed.  104,  5  Sup.  Ct.  849,  holding  cashier's  letter  re- 
specting transaction  admissible  in  evidence  in  suit  on  transaction  against 
bank;  Harriman  v.  Pullman's  Palace  Car  Co.,  85  Fed.  354,  29  C.  C.  A. 
194,  holding  proof  of  servant's  conduct  only  at  time  of  injury  admis- 
sible to  disprove  negligence ;  Lang  v.  Waters,  47  Ala.  636,  holding  decla- 
rations of  wife  not  part  of  res  gestae  inadmissible  in  suit  against  hus- 
band; Vansickle  v.  Shenk,  150  Ind.  417,  50  N.  E.  382,  holding  evidence 
of  reputation  of  grantor  inadmissible  in  suit  to  set  aside  fraudulent 
conveyance;  Atchison  etc.  R.  R.  Co.  v.  Gants,  38  Kan.  628,  5  Am.  St. 
Bep.  793,  17  Pac.  64,  holding  evidence  of  habit  of  using  profanity  inad- 
missible to  disprove  use  at  particular  time;  Heileg  v.  Dumas,  65  N.  C. 
215,  holding  evidence  of  friendship  of  co-obligors  inadmissible  in  suit 
against  them ;  Devere  v.  State,  5  Ohio  C.  C,  518,  holding  irrelevant  evi- 
dence of  accused's  meeting  a  woman  for  unknown  purpose;  Triplett  v. 
Goff,  83  Va.  786,  3  S.  E.  527,  holding  evidence  of  habit  of  surety  inad- 
missible in  suit  on  bond. 

Distinguished  in  Bryan  v.  United  States,  133  Fed.  501,  66  C.  C.  A. 
369y  where  indictment  in  one  count  alleged  passing  of  counterfeit  five- 
cent  pieces,  and,  in  another,  charged  possession  of  molds  for  twenty- 
five  cent  pieces^  dismissal  of  latter  count  does  not  warrant  withdrawal 
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of  evidence  introduced  thereunder,  where  it  shows  intent  under  former; 
Lane  v.  Missouri  etc.  R.  R.  Co.,  132  Mo.  21,  33  S.  W.  650,  holding  evi- 
dence of  habitual  intemi)erance  admissible  to  raise  presumption  of  con- 
tributory negligence. 

Evidence  of  good  character  in  civil  action.    Note,  41  Am.  Rep.  120. 
Admissibility  of  fact  collateral  to  issue.    Note,  11  E.  R.  0.  248. 

Even  thougli  statute  makes  mote  based  on  gaming  consideration  void, 
new  trial  will  be  granted  where  improper  evidence  is  admitted  in  support 
of  defense. 

Approved  in  Third  National  Bank  v.  Harrison,  3  McCrary,  323,  10 
Fed.  247,  248,  holding  notes  given  in  ''option  deals"  void  as  being  gaming 
contracts;  Sondheim  v.  Gilbert,  117  Ind.  77,  10  Am.  St.  Rep.  28,  5 
L.  R.  A.  485,  18  N.  E.  689,  holding  note  given  to  pay  margin  in  specula^ 
tion  void  as  being  gaming  contract. 

4  WalL  475-501,  18  L.  Ed.  437,  MISSISSIPPI  ▼.  JOHNSON. 

Ministerial  duty,  performance  of  which  may  be  required  of  head  of  de- 
partment, by  Judicial  process,  is  one  in  which  nothing  is  left  to  discretion. 
It  is  simple,  definite  duty,  arising  under  conditions  admitted  or  proved  to 
exist  and  imposed  by  law^. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1509,  34 
Sup.  Ct.  938,  State  operating  sugar  plantation  may  not  review  action 
of  Secretary  of  Treasury  in  determining  rate  of  duty  to  be  collected  on 
foreign  sugar ;  American  School  of  Magnetic  Healing  v.  M' Annuity,  102 
Fed.  566,  holding,  under  26  Stat.  466,  order  of  postmaster-general  direct- 
ing all  letters  addressed  to  senders  is  valid;  State  v.  Hudson,  226  Mo. 
265,  126  S.  W.  740,  property  owners  could  not  compel  enforcement  of 
contract  to  construct  boulevard  by  mandamus;  State  v.  Frazier,  114 
Tenn.  520,  86  S.  W.  320,  denying  mandamus  to  compel  board  of  election 
inspectors  to  compare  vote  and  declare  result  of  election;  State  v. 
Brooks,  14  Wyo.  411,  84  Pac.  490,  upholding  Supreme  Court's  jurisdic- 
tion to  issue  mandamus  to  compel  Governor  to  grant  certificate  of  elec- 
tion to  State  officer;  Enterprise  Savings  Assn.  Co.  v.  Zumstein,  64  Fed. 
840,  and  s.  c,  67  Fed.  1007,  15  C.  C.  A.  153,  holding  action  of  post- 
master-general "upon  satisfactory  evidence"  not  controllable  by  Circuit 
Court;  Lane  v.  Anderson,  67  Fed.  566,  holding  commissioners  appointed 
by  President  to  apportion  Indian  lands  not  subject  to  injunction;  State 
V.  Staub,  61  Conn.  568,  23  Atl.  927,  holding,  where  law  fixes  amount  of 
claim,  mandamus  lies  to  compel  controller  to  act;  Dunagan  v.  Stadleri 
101  Ga.  477,  29  S.  E.  440,  holding  duties  of  ordinary,  on  application  to 
exempt  homestead  from  levy,  executive;  State  v.  Rotwitt,  15  Mont.  37, 
37  Pac.  848,  holding  mandamus  lies  to  compel  performance  of  ministe- 
rial duty  by  Secretary  of  State;  State  v.  McMillan,  52  S.  C.  69,  29  S.  E. 
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544,  holding  dnty  of  commissioners  to  apx>ortion  debts  not  ministerial 
duty,  compellable  by  mandamus ;  Koehler  v.  Barin,  25  Fed.  167,  holding 
injunction  not  issuable  to  restrain  register  from  receiving  application 
to  enter  land;  dissenting  opinion  in  Taylor  v.  Palmer,  31  Cal.  688, 
majority  holding  unconstitutional  part  of  consolidation  act  making  lot 
owner  personally  liable  for  street  assessment;  dissenting  opinion  in 
Nagle  V.  Wakey,  161  111.  396,  43  N.  E.  1082,  majority  holding  road  com- 
missioners not  liable  for  damages  through  failure  to  keep  roads  in  repair. 

Neltiier  lagldatiTe  nor  ezecntlTe  department  of  goyenunent  is  rab- 
Ject  to  restraint  by  judicial  department^  tbongli  tlidr  acts  are  subject  to 
T6Vlew  by  socli  department. 

Approved  in  State  ▼.  Dunbar,  48  Or.  Ill,  85  Pac.  338,  equity  cannot 
eompel  Secretary  of  State  to  strike  from  ballot  words  ^'giving  anti-pro- 
hibitionists and  prohibitionists  equal  privileges"  following  words*  "for 
amendment  to  local  option  law";  Gaines  v.  Thompson,  7  Wall.  353,  19 
L.  Ed.  65,  holding  injunction  not  issuable  to  restrain  Secretary  of  Inte- 
rior from  canceling  entry  on  land ;  State  v.  Smith,  23  Mont.  44,  57  Pac. 
450,  holding  mandamus  does  not  lie  to  compel  Governor  to  approve  con- 
tract for  State  printing. 

State  may  lUe  original  Wl  in  United  States  Supreme  Court  against 
United  States,  but  court  has  no  Juriadiction  over  bill  to  enjoin  President 
in  performance  of  offlcial  duties,  and  bill  praying  relief  against  execution 
of  act  of  Congress  by  President,  described  as  President  or  dtisen  of  State» 
cannot  be  entertained. 

Approved  in  Anthony  v.  Burrow,  129  Fed.  790,  Federal  equity  court 
has  no  jurisdiction  to  order  State  officer  to  certify  nomination  of  certain 
person  as  candidate  for  Congress ;  People  v.  District  Court,  29  Colo.  229, 
243,  68  Pac.  252,  256,  holding  courts  have  no  jurisdiction  to  restrain  as- 
sessor from  proceeding  with  duties  as  prescribed  by  statute  simply  be- 
cause of  alleged  invalidity  of  act  under  which  he  is  proceeding  to  act; 
In  re  Miller,  5  Mackey  (D.  C),  512,  establishment  of  civil  service  com- 
mission 18  within  political  power  of  government  and  not  reviewable  by 
judiciary;  Milton  Dairy  Co.  v.  Great  Northern  Ry.  Co.,  124  Minn.  .243, 
49  L.  R.  A.  (K.  S.)  951, 144  N.  W.  765,  creamery  could  not  maintain  ac- 
tion to  prevent  enforcement  of  laws,  alleged  unconstitutional,  regu- 
lating shipments  of  cream  on  railroads,  where  injury  was  merely  con- 
sequential and  incidental;  Schieffelin  v.  Komfort,  212  N.  Y.  531,  L. R.  A. 
1915D,  486,  106  N.  E.  678,  equity  refuses  to  restrain  nomination  and 
election  of  del^ates  to  constitutional  convention  under  act  alleged  in- 
valid; Copeland  v.  Olsmith,  33  Okl.  107,  108,  124  Pac.  33,  34,  court  of 
equity  has  no  jurisdiction  to  restrain  political  right  of  holding  election ; 
State  V.  Huston,  27  Okl.  613,  34  L.  R.  A.  (N.  S.)  880, 113  Pac.  193,  courts 
may  enjoin  executive  officers,  other  than  Governor,  from  removing  offi- 
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ces,  public  records,  books,  and  papers  from  seat  of  government;  Frantz 
V.  Antry,  18  Okl.  607,  91  Pac.  208,  court  of  equity  cannot  enjoin  con- 
stitutional convention  from  submitting  Constitution  to  vote  of  people; 
State  V.  Ansel,  76  S.  C.  407,  11  Ann.  Oas.  613,  57  S.  E.  190,  certiorari 
will  lie  to  review  judicial  action  of  Governor  in  removing  State  dis- 
pensary officers ;  State  v.  Howard,  83  Vt.  14,  74  Atl.  395,  auditor's  allow- 
ance to  railroad  commissioner  for  expenses  are  conclusive,  unless  pro- 
cured by  fraud;  Benz  v.  Kremer,  142  Wis.  5,  26  L.  R.  A.  (N.  S.)  842, 
125  N.  W.  101,  equity  refuses  to  enjoin,  as  unconstitutional,  law  pro- 
hibiting bakeries  from  being  more  than  five  feet  below  level  of  ground ; 
State  V.  Frost,  113  Wis.  648,  655,  89  N.  W.  920,  923,  holding  suit  to  en- 
join Federal  receiver  from  acting  beyond  his  power  is  removable  to 
Federal  court;  State  v.  Superior  Ct.  of  Milwaukee  Co.,  105  Wis.  676, 
81  N.  W.  1053,  holding  equity  cannot  enjoin  passage  of  municipal  ordi- 
nances merely,  because  made  in  manner  of  its  •  procedure ;  dissenting 
opinion  in  Pitcock  v.  State,  91  Ark.  547,  134  Am.  St.  Rep.  88,  l2l  S.  W. 
750,  majority  holding  that  equity  may  refuse  to  enjoin  State  prison 
board  from  violating  contract  to  furnish  convict  labor  as  suit  against 
State;  dissenting  opinion  in  Ellingham  v.  Dye,  178  Ind.  424,  426,  429, 
430,  439,  440,  Ann.  Oas.  19150,  200,  99  N.  E.  32,  33,  34,  38,  majority 
holding  that  court  may  enjoin  election  officers  from  submitting  new  Con- 
stitution to  vote  of  people  under  invalid  statute;  dissenting  opinion  in 
State  V.  Frear,  148  Wis.  527,  533,  Ann.  Oas.  1913A,  1147,  L.  R.  A.  1916B, 
569,  134  N.  W.  697,  699,  majority  holding  that  State  Supreme  Court 
may  enjoin  enforcement  of  income  tax  law  until  constitutionality  has 
been  determined;  Litchfield  v.  The  Register,  Woolw.  308,  313,  Fed.  Cas. 
8388,  holding  injuhction  not  issuable  to  restrain  land  officers  from  ad- 
judicating land  titles;  Electoral  College  of  South  Carolina,  1  Hughes, 
587,  Fed.  Cas.  4336,  holding  Supreme  Court  without  control  by  man- 
damus of  board  of  State  canvassers'  actions;  Green  v.  Mills,  69  Fed. 
858,  863,  16  C.  C.  A.  516,  30  L.  R,  A.  94,  97,  holding  county  supervisor 
of  registration  unrestrainable  by  injunction  from  performing  prescribed 
duties;  Taylor  v.  Kercheval,  82  Fed.  499,  holding  equity  courts  have  no 
jurisdiction  in  executive  or  political  matters;  Kelley  v.  State,  25  Ark. 
398,  holding  judicial  follows  d,^cision  of  political  department  of  govern- 
ment as  to  status  of  State ;  Frost  v.  Thomas,  26  Colo.  222,  56  Pac.  900, 
holding  courts  cannot  restrain  Governor  from  acting  under  law  alleged 
to  be  unconstitutional ;  Sullivan  v.  Shanklin,  63  Cal.  261,  holding  man- 
damus will  not  lie  to  compel  register  to  issue  certificate  to  land;  Gue- 
belle  V.  Epley,  1  Colo.  App.  204,  28  Pac.  91,  holding  injunction  against 
election  officers  not  issuable  to  prevent  election;  Dakota  v.  Cox,  6  Dak. 

• 

Ter.  521,  holding  power  of  removal  of  public  officers  by  Governor  not 

subject  to  judicial  control ;  State  v.  Lord,  28  Or.  524,  526,  31  L.  R.  A. 

>    480,  43  Pac.  478,  479,  holding  mere  allegation  of  unconstitutionality  con- 
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f ers  no  jurisdiction  to  enjoin  officers  following  statutory  provision ;  State 
V.  Thorson,  9  S.  D.  155,  33  L.  R.  A.  584,  585,  68  N.  W.  204,  holding  in- 
junction not  issuable  to  restrain  State  secretary  from  acting  according 
to  unconstitutional  law;  Bates  v.  Taylor,  87  Tenn.  330,  332,  8  L.  R.  A. 
^19, 11  S.  W.  268, 269,  holding  courts  unable  to  restrain  Governor  in  issu- 
ance of  certificates  of  election  to  congressmen;  Maxwell  v.  Burton,  2 
Utah.  602,  holding  mandamus  not  issuable  to  compel  assessor  to  remove 
names  placed  on  voting  register;  Slack  v.  Jacob,  8  W.  Va.  657,  658,  660, 
•661,  662,  holding  courts  unable  to  restrain  Governor  from  removing 
papers  to  capital  according  to  statute;  Parker  v.  State,  133  Ind.  185,  18 
If.  B.  A.  571,  32  N.  E.  838,  holding  mandamus  will  not  lie  to  compel  offi- 
-cers  to  hold  election;  Walker  v.  Bietry,  24  La.  Ann. '352,  13  Am.  Rep. 
128,  holding  mandamus  not  issuable  to  compel  €K)vemor  to  purchase 
stock  as  authorized  by  statute;  Gibbs  v.  Green,  54  Miss.  612,  holding 
injimction  not  issuable  to  enjoin  Governor  from  enforcing  law ;  State  v. 
Wilson,  49  Mo.  150,  holding  Supreme  Court  will  not  issue  mandamus  to 
compel  Circuit  Court  to  issue  injunction;  Union  Depot  Co.  v.  St.  Louis, 
76  Mo.  396,  holding  city  giving  consent  to  use  of  street,  estopped  from 
denying  right  to  use ;  State  v.  McGrath,  92  Mo.  367,  5  S.  W.  30,  holding 
Secretary  of  State  not  compellable  by  mandamus  to  give  certificate  of 
incorporation;  State  v.  Stone,  120  Mo.  434,  41  Am.  St.  Rep.  708,  23 
If.  R.  A.  195,  25  S.  W.  377,  holding  mandamus  not  issuable  to  compel 
Governor  to  perform  any  duty  pertaining  to  office;  Morton  v.  Green,  2 
Neb.  455,  holding  courts  cannot  interfere  with  discharge  of  duties  of 
land  office;  Work  v.  Corrington,  34  Ohio  St.  77,  82  Am,  Rep.  358,  hold- 
ing discharge  of  Governor's  duty  concerning  requisitions  not  question- 
able by  general  or  State  government;  State  v.  Pennoyer,  26  Or.  213,  25 
L.  Bt  A.  864,  37  Pac.  908,  holding  injunction  not  issuable  to  prevent 
board  of  public  works  from  acting  as  authorized;  Patterson  v.  Barlow, 
60  Pa.  St.  75,  holding  city  council  cannot  be  enjoined  from  registering 
voters  under  statute  partly  unconstitutional;  United  States  v.  Lee,  106 
U.  S.  222,  27  L.  Ed.  182, 1  Sup.  Ct.  262,  holding  officers  of  United  States 
holding  property,  subject  to  suit  by  person  claiming  property;  Wiscon- 
sin V.  Pelican  Ins.  Co.,  127  U.  S.  296,  32  L.  Ed-  245,  8  Sup.  Ct.  1377,  hold- 
ing Supreme  Court  without  original  jurisdiction  of  suit  by  State  against 
corporation  for  license;  dissenting  opinion  in  Lynn  v.  Polk,  8  Lea,  285, 
286,  holding  officers  may  be  restrained  from  funding  public  debt  under 
void  law. 

Distinguished  in  State  v.  Grant,  6  Wall.  242,  18  L.  Ed.  848,  holding 
motion  for  leave  to  file  bill  in  equity  usually  heard  only  on  part  of  com- 
plainant ;  Chicago  etc.  R.  R.  Co.  v.  Dey,  35  Fed.  872,  1  L.  R.  A.  748,  hold- 
ing injunction  issuable  to  restrain  railroad  commissioners  from  enforcing 
rates  prepared  under  statute;  Lynn  v.  Polk,  8  Lea,  263,  holding  injunc- 
tion issuable  to  restrain  State  officers  from  finding  indebtedness  under 
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void  act;  Chesapeake  etc.  R.  R.  Co.  v.  Miller,  19  W.  Va.  417,  holding^ 
courts  may  restrain  auditor  in  performance  of  ministerial  duty;  State 
V.  Cunningham,  81  Wis.  501,  502, 15  L.  R.  A.  573,  51  N.  W.  735,  holding- 
injunction  properly  issuable  to  restrain  State  secretary  from  publishing 
certain  election  notices. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Gas.  19120,  529. 

Miscellaneous.  Cited  in. Washington  v.  Northern  Securities  Co.,  185 
n.  S.  255,  46  If.  Ed.  897,  22  Sup.  Ct.  624,  to  point  that  leave  to  file  origi* 
nal  bill  in  Supreme  Court  need  not  be  ez  parte. 

4  WaU.  502-509,  18  L.  Ed.  442,  SAULETT  ▼.  SHEPHERD. 

Where  Judgment  of  Circuit  Oonrt  is  in  nature  of  special  verdict,  it  is 
conclusive  as  to  facts,  and  only  question  for  review  is  validity  of  Judgment 
in  point  of  law. 

Approved  in  Richmond  v.  Smith,  15  Wall.  438,  21  L.  Ed.  202,  holding 
general  finding  by  Circuit  Court  leaves  only  rulings  of  court  reviewable ; 
Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  249,  21  L.  Ed.  833,  holding 
general  findings  of  fact  by  Circuit  Court  conclusive,  rulings  alone  being 
reviewable;  Obermier  v.  Core,  25  Ark.  563,  holding  finding  of  court  on 
issue  submitted  conclusive  as  to  facts. 

Where  one  owns  estate  contiguous  to  river,  alluvion  formed  by  river  be- 
comes property  of  owner  of  such  estate,  right  to  alluvion  depending  on  con- 
tiguity of  estate  to  ilver,  regardless  of  original  estate  from  which  contiguous 
estate  was  taken. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  625,  56  I^  Ed. 
579,  32  Sup.  Ct.  340,  riparian  proprietor  of  land  continues  to  hold  to 
stream  where  banks  are  changed  by  accretion,  regardless  of  rapidity  of 
change ;  Iowa  v.  Carr,  191  Fed.  261, 112  C.  C.  A.  477,  title  to  land  formed 
by  accretions  to  island  vests  in  owner  of  island;  Stockley  v.  Cissna,  119 
Fed.  829,  56  C.  C.  A.  324,  holding  bed  of  Mississippi  suddenly  becoming 
dry  land  by  change  in  river  course  after  passage  of  Tenn.  Acts  1847, 
c.  20,  is  not  vacant  land  grantable  by  State  thereunder;  Stockley  v. 
Cissna,  119  Fed.  822,  56  C.  C.  A.  324,  holding  sudden  cutting  of  new 
channel  by  Mississippi  called  "Centennial  cut-off"  did  not  change  bound- 
aiy  between  Tennessee  and  Arkansas;  Belief ontaine  Co.  v.  Niedring- 
haus,  181  111.  431,  72  Am.  St.  Bep.  273,  55  N.  E.  186,  holding  one  acquir- 
ing title  by  possession  and  payment  of  taxes  for  seven  successive  years 
under  color  of  title  is  entitled  to  accretions ;  Wilson  v.  Watson,  144  Ky. 
363,  Ann.  Oas.  1913A,  774,  34  L.  R.  A.  (N.  S.)  231, 138  S.  W.  288,  owner 
of  island  is  entitled  to  all  riparian  rights  that  attach  to  mainland,  in- 
cluding accretions;  State  v.  Yates,  104  Me.  364,  22  L.  B.  A.  (N.  S.)  592, 
71  Atl.  1020,  where  street  extends  to  high-water  mark  and  land  is  grad- 
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nally  extended  into  stream  by  accretions,  highway  continues  to  reach 
water;  Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  555,  557,  46  Atl.  692, 
determming  right  to  accretions  on  Peck's  Beach;  Spinning  ▼.  Pngh,  65 
Wash.  494,  118  Pac.  637,  land  formed  by  accretions  belongs  to  owner  of 
land  to  which  addition  is  made;  County  of  St.  Clair  v.  Lovingston  23 
WaU.  68,  28  L.  Ed.  64,  holding  alluvial  formations  belong  to  person  own- 
ing land  to  whi<?h  they  attach;  Jefferis  v.  East  Omaha  Land  Co.,  134 
TJ.  S.  190,  SS  L.  Ed.  876,  10  Sup.  Ct.  521,  holding  insensible  additions  to 
shore  of  Missouri  River  follow  title  to  shore;  St.  Louis  etc.  R.  R.  Co.  v. 
Ramsey,  53  Ark.  323,  22  Am.  St.  Bep.  200,  8  L.  B.  A.  562,  l3  S.  W.  933, 
holding  accretion  to  land  on  stream,  navigable  or  unnavigable,  belongs 
to  owner  of  land ;  Freedom  v.  Norris,  128  Ind.  381,  27  N.  E.  870,  hold- 
ing accretions  to  right  of  way  after  dedication  subject  to  easement; 
Campbell  v.  Laclede  Gas  etc.  Co.,  84  Mo.  372,  holding  accretions  belong 
to  person  holding  title  to  land  to  which  they  attach ;  Camden  etc.  Land 
Co.  V.  Ldppincott,  45  N.  J.  L.  411,  holding  owner  of  land  bounded  by 
shore  line  of  ocean  entitled  to  alluvial  increase;  Clark  y.  Campau,  19 
Mich.  329,  holding  boundary  of  adjacent  riparian  owners  determined  by 
lines  perpendicular  to  stream  from  shore;  Branham  v.  Bledsoe  Creek 
Turnpike  Co.,  1  Lea,  707,  27  Am.  Bep.  791,  holding  grant  of  land  on 
creek  carries  island  between  shore  and  middle  of  creek;  Fulton  v.  Fran- 
dolig,  63  Tex.  332,  holding  accretion  formed  on  reef  beyond  survey,  not 
part  of  estate  to  which  reef  formerly  attached. 

Distinguished  in  State  v.  Muncie  Pulp  Co.,  119  Tenn.  105,  104  S.  W. 
452,  sudden  and  violent  change  of  channel  did  not  change  boundary  line 
between  Tennessee  and  Arkansas;  Nebraska  v.  Iowa,  143  U.  S.  361,  36 
li.  Ed.  188,  12  Sup.  Ct.  397,  holding  boundary  line  between  Omaha  and 
Council  Bluffs  unaffected  by  avulsion  of  Missouri  River;  Bouvier  v. 
fitricklett,  40  Neb.  798,  59  N.  W.  552,  holding  boundary  line  at  center  of 
stream  unaffected  by  stream  abandoning  channeL 

Title  to  accretions.    Note,  16  Am.  Bep.  527. 
Alluvion.    Note,  33  Am.  Dec.  277,  279. 
Accretion  of  shore  lands^    Note,  58  L.  B.  A.  209* 

4  WalL  509-513,  18  L.  Ed.  457,  BENTLEY  v.  COYNE. 

Vessel  having  wind  free  or  sailing  before  or  witli  wind  must  keep  out 
of  way  of  vessel  dose-haiiled.  Vessel  on  starboard  tack  has  right  of  way, 
and  duty  of  Tessel  having  wind  free  to  give  way  imposes  duty  on  other 
vessel  to  keep  her  course. 

Approved  in  The  Richard  F.  C.  Hartley,  124  Fed.  710^  foUowingr  ^mle; 
The  F.  W.  Qifford,  7  Biss.  253,  254,  Fed.  Cas.  5166,  holding  vessel  with 
wind  on  port  side  must  keep  out  of  way;  The  Abby  Ingalls,  12  Fed.  218, 
holding  both  vessels  being  close-hauled,  vessel  on  starboard  taok  has 
Tight  of  way. 
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Wbere  vessel  whose  dnty  It  is  to  keep  her  conrse  does  so  until  collisioii 
is  inevitable,  a  change  in  her  course  then,  to  make  the  blow  of  the  collision 
less  direct,  does  not  forfeit  her  right  to  damages  against  vessel  at  fault. 

Approved  in  The  Fairbanks,  9  Wall.  425,  19  L.  Ed.  710,  holding  right 
to  damages  unimpaired  by  change  of  course  after  collision  is  inevitable; 
The  Jupiter,  1  Ben.  541,  Fed.  Cas.  7585,  holding  injudicious  move  by 
vessel  injured  at  moment  of  collision  not  fault ;  The  Sunnyside,  1  Brown, 
247,  Fed.  Cas.  13,620,  holding  vessel  holding  course,  not  liable  for  dam- 
age to  steamer,  showing  sailing  lights ;  The  H.  P.  Baldwin,  1  Brown.  307^ 
Fed.  Cas.  6812,  holding  schooner  not  freed  from  liability  for  damage  by 
bark's  error,  collision  being  inevitable;  The  Golden  Grove,  13  Fed.  688, 
holding  steamer  not  freed  from  liability  by  failure  of  schooner  to  act, 
collision  being  imminent;  The  Havilah,  33  Fed.  877,  holding  change  of~ 
course,  collision  being  inevitable,  is  not  fault;  The  Mary  Augusta,  55 
Fed.  344,  holding  error  of  judgment  committed  at  moment  of  collision, 
not  fault  in  vessel  injured;  The  Robert  Holland  and  Parana,  Poppe  v^ 
Bigelow,  59  Fed.  202,  holding  error  of  judgment  committed  in  extremis, 
not  fault  to  defeat  recovery ;  Greenwood  v.  Westport,  60  Fed.  567,  hold- 
ing that  master  was  not  licensed  pilot,  not  contributory  negligence.  to> 
defeat  recovery. 

Miscellaneous.  Cited  in  Omaha  Electric  Light  &  Power  Co.  v.  Omaha, 
216  Fed.  853, 133  C.  C.  A.  52;  Kimberley  v.  Arms,  40  Fed.  554,  to  propo- 
sition that  bill  of  review  not  allowable  on  decree  of  inferior  court  en- 
tered upon  mandate. 

4  WaU.  51S-«21,  18  L.  Ed.  435,  FT7B0ELL  v.  MINEB. 

Contracts  for  exchange  of  lands  are  within  statute  of  frauds  and  party 
seeking  specific  execution  thereof  must  show  same  written  evidence  as  the^ 
statute  requires  of  contract  for  sale  of  lands. 

Approved  in  Waters  v.  Ritchie,  3  App.  D.  C.  393,  bill  for  sx)ecific  per- 
formance of  contract  to  sell  certain  lots  in  Georgetown  was  dismissed, 
where  contract  offered  in  evidence  is  under  caption,  Washington,  D.  C.;. 
Lursa  v.  Cash,  171  Mo.  App.  403,  156  S.  W.  781,  undelivered  deed  de- 
posited in  escrow  is  not  sufficient  memorandum  of  contract  for  exchange 
of  land  to  satisfy  statute  of  frauds;  Beokmann  v.  Mepham,  97  Mo.  App. 
163,  70  S.  W.  1095,  holding  contract  for  exchange  of  land  for  bank  stock 
within  statute  of  frauds ;  Butts  v.  Colton,  6  Dak.  Ter.  317,  43  N.  W.  721, 
holding  contract  for  release  of  right  to  or  exchan^  of  real  estate  within 
statute. 

What  amounts  to  a  contract  for  the  sale  of  land  within  the  meaning- 
of  the  statute  of  frauds.    Note,  102  Am.  St.  Bep.  282. 

Parol  exchange  of  lands  as  affected  by  statute  of  frauds.    Note,. 
Ann.  Gas.  1912At  808,  810. 


95  PURCELL  v.  MINER.  4  Wall.  613-521 

m 

Party  seeking  to  enforce  parol  contract  for  exchange  of  lands,  in  equity, 
must  clearly  prove:  (1)  Contract  and  its  terms;  (2)  Payment  or  tender  of 
consideration;  (3)  Part  performance  of  contract  sncli  that  rescission  would 
be  ftand  on  otber  party  or  incapable  of  compensation  by  damages  in  law; 
(4)  Delivery  and  acquiescence  therein.  Hence  party  showing  contract  not 
intended  to  be  left  in  parol,  but  to  be  written  after  examination  of  property, 
and  subsequent  refusal  of^  defendant  to  carry  on  trade,  there  being  no  part 
performance,  is  not  entitled  to  bill  in  equity  decreeing  specific  performance. 
Approved  in  Winslow  v.  Baltimore  etc.  Ohio  R.  R.,  188  U.  S.  668,  47 
L.  Ed.  640,  23  Sup.  Ct.  447,  holding  receipt  of  rent  by  beneficiary  of 
trust  after  expiration  of  lease  with  covenant  of  renewal,  in  ignorance  of 
invalidity  of  lease,  is  not  part  performance  warranting  specific  perform- 
ance; Northwestern  Lumber  Co.  v.  Grays  Harbor  &  P.  S.  Ry.  Co.,  208 
Fed.  634,  where  acceptance  of  proposition  for  sale  of  land  for  railroad 
purposes,  required  formal  contract  which  was  never  executed,  removal 
of  buildings  was  not  such  part  performance  as  would  take  case  out  of 
statute  of  frauds ;  Williams  v.  Bailey,  69  Fla.  240,  67  South.  882,  degree 
of  proof  to  establish  parol  contract  to  convey  land  in  suit  for  specific 
performance  is  greater  than  mere  preponderance  of  evidence;  Broadway 
Hospital  V.  Decker,  47  Wash.  693,  92  Pae.  448,  in  action  to  enforce  spe^ 
cific  performance  of  option  on  real  estate,  possession  under  lease,  not  re- 
ferable to  option,  is  not  such  part  performance  as  will  support  oral 
agreement;  Williams  v.  Morris,  96  U.  S.  456,  24  L,  Ed.  362,  holding  re- 
ceipts not  clearly  showing  terms  insufficient  to  take  parol  contract  out 
of  statute;  Dunphy  v.  Ryan,  116  U.  S.  498,  29  L.  Ed.  705,  6  Sup.  Ct.  489, 
holding  mere  refusal  to  perform  parol  contract  to  purchase  lands  gives 
equity  no  jurisdiction ;  Wenham  v.  Switzer,  69  Fed.  947,  8  C.  C.  A.  404, 
holding  to  obtain  specific  performance  of  contract  it  must  show  con- 
sideration; In  re  Farmer,  8  Fed.  Cas.  1019,  holding  doctrine  of  part  per- 
formance is  founded  on  hardship  of  leaving  parties  to  law  remedies; 
Tate  V.  Jones,  16  Fla.  243,  holding  parol  contract  satisfactorily  proved 
by  testimony;  Neal  v.  Gregory,  19  Fla.  366,  holding  no  title  to  real  es- 
tate passes  under  parol  contract  by  payment  of  price;  Towle  v.  Wads- 
worth,  147  111..  99,  30  N.  E.  603,  holding  parol  proof  to  establish  result- 
ing trust  must  be  full,  clear  and  satisfactory ;  Cutsinger  v.  Ballard^  116 
Ind.  95, 17  N.  E.  207,  holding  party  seeking  specific  performance  of  land 
contract,  must  prove  contract  clearly  and  substantially;  Wallace  v. 
Rappleye,  103  111.  248,  holding  contract  to  make  illegitimate  child  heir, 
must  be  clearly  and  explicitly  proved;  Bennett  v.  Dyer,  89  Me.  22,  36 
Atl.  1006,  holding  specific  performance  of  oral  contract  granted  if  no 
adequate  law  remedy  for  part  performance ;  Semmes  v.  Worthington,  38 
Md.  318,  holding  terms  of  contract  to  devise  land  must  be  clearly  shown 
for  specific  performance;  Glass  v.  Hulbert,  102  Mass.  28,  44,  3  Am.  Bep. 
421,  434,  holding  payment  of  whole  consideration  insufficient  to  justify 
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specific  performande;  Lamar  v.  Wright,  31  S.  C.  76,  9  S.  E.  739,  holding 
parol  evidence  inadmissible  to  prove  contract  for  sale  of  land;  Chambers 
V.  Emery,  13  Utah,  397,  45  Pac.  196,  holding  to  establish  resulting  trust 
in  mine  by  parol,  proof  must  be  conclusive ;  Vickers  v.  Sissons,  10  W.  Y a. 
18,  holding  plaintiff  fully  performing  contract,  court  will  compel  defend- 
ant to  perform  verbal  contract;  Assenting  opinion  in  Harman  v.  Har- 
man,  70  Fed.  924,  17  C.  C.  A.  479,  majority  holding  whole  contract 
partly  written,  partly  oral,  may  be  shown  by  parol ;  Tourtelotte  v.  Brown, 
4  Colo.  App.  394,  36  Pac.  79,  holding  evidence  of  fraud  to  vacate  note, 
must  be  strong,  clear,  satisfactory,  and  convincing;  Kraft  v.  Egan,  78 
Md.  40,  26  Atl.  1083,  holding  contract  must  be  mutual,  equal  and  in  good 
faith  to  be  specifically  enforceable;  Rawdon  v.  Dodge,  40  Mich.  699, 
holding  written  evidence  necessary  to  show  terms  of  verbal  contract  to 
convey  land ;  Raub  v.  Smith,  61  Mich.  549, 1  Ahl  St.  Bep.  623,  28  N.  W. 
678,  holding  oral  agreement  of  copartnership  to  buy  lands  within  statute 
of  frauds ;  Swash  v.  Sharpstein,  14  Wash.  436,  32  L.  B.  A.  799,  44  Pac. 
865,  holding  transfer  of  possession  necessary  to  enforce  specific  perform- 
ance of  contract  to  convey  land. 

Distinguished  in  Hitchins  v.  Pettingill,  58  N.  H.  389,  holding  proof  of 
part  performance  necessary  for  specific  performance,  unnecessary  to  re- 
form erroneous  deed. 

What  acts  constitute  part  performance  of  verbal  contract  so  as  to 
take  case  out  of  statute  of  frauds.    Note,  58  Am.  Dec.  541. 

To  enforce  contract  in  equity,  notwithstanding  tlie  statute  of  ftauda, 
proof  of  contract  must  be  clear,  definite  and  conclnBlve,  and  must  show  con- 
tract, hearsay  or  evidence  of  strangers  to  transaction  being  inadmlssilile  to 
make  out  contract. 

Approved  ih  Kane  v.  Luckman,  131  Fed.  612,  refusing  specific  per- 
formance of  oral  contract  for  purchase  of  cows  in  exchange  for  farm, 
difference  payable  in  cash;  McCartney  v.  Fletcher,  11  App.  D.  G.  8,  17, 
evidence  was  insufficient  to  establish  resulting  trust,  where  deed  to  wife 
was  absolute;  Williams  v.  Rensa,  4  Alaska,  160,  equity  refuses  to  en- 
force specific  performance  of  oral  contract  to  purchase  land  with  own 
money  and  transfer  it  to  another,  where  contract  not  established  by 
clear  and  convincing  proof;  Brown's  Estate  v.  Stair,  25  Colo.  App.  152, 
136  Pac.  1008,  in  action  against  estate  to  recover  claimant's  share  of  fee, 
evidence  of  client  that  fee  was  to  be  equally  divided  between  decedent 
and  claimant  was  not  hearsay;  Armes  v.  Bigelow,  3  McAr.  (D.  C.)  453, 
court  of  equity  decrees  specific  performance  of  parol  contract  to  ex- 
change lands,  where  contract  is  clearly  established  and  complainant  lias 
fully  performed;  Learned  v.  Iman,  50  Wash.  701,  97  Pac.  449,  equity 
refused  to  decree  specific  performance  of  oral  contract  for  sale  of  land 
where  evidence  as  to  principal  material  facts  was  conflicting;  McKinnon 
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V.  McKinnon,  46  Fed.  718,  holding  proof  of  oral  partnership  agreement 
insufficient  proof  of  contract  to  convey  land ;  Marr  v.  Shaw,  51  Fed.  864, 
holding  proof  of  oral  contract  to  convey  land  must  be  full,  clear  and 
satisfactory;  Walcott  v.  Watson,  53  Fed.  433,  435,  holding  hearsay  evi- 
dence inadmissible  to  prove  oral  contract  of  interest  in  mine;  Towle  v. 
Wadsworth,  147  111.  102,  30  N.  E.  603,  holding  nature  of  transaction  not 
determinable  by  declarations  to  strangers  to  transactions;  Barrett  v. 
Geisinger,  148  111.  110,  35  N.  E.  357,  holding  terms  of  contract  regard- 
ing land  should  be  fully,  clearly  and  satisfactorily  proved. 

Sx)ecific  performance  of  parol  gift  of,  or  contract  to  convey,  realty 
in  grantee's  possession.    Note,  8  L.  R.  A.  (N.  8.)  873. 

To  enforce  contract  In  equity,  notwithstanding  tbe  statute  of  frauds, 
mere  payment  of  price  in  whole  or  in  part  will  not,  of  itself,  give  equity 
Jurisdiction  if  party  has  adequate  remedy  at  law. 

Approved  in  Franklin  v.  Matoa  Gold  Min.  Co.,  158  Fed.  948,  14  Ann. 
Gas.  302, 16  L.  R.  A.  (N.  S.)  381,  86  C.  C.  A.  145,  performance  of  portion 
of  contract  not  within  statute  of  frauds  will  not  validate  unexecuted  part 
within  statute;  Bradley  Real  Estate  Co.  v.  Robbins,  7  Ind.  Ter.  96,  103 
S.  W.  778,  memorandum  of  contract  for  sale  of  land  failing  to  state  con- 
sideration is  insufficient  to  satisfy  statute  of  frauds;  Douglass  v.  Snow, 
77  Me.  93,  holding  payment  of  purchase  money  insufficient  part  perform- 
ance to  exempt  parol  contract  from  statute;  Blodgett  v.  Hildreth,  103 
Mass.  486,  holding  parol  agreement  regarding  land  not  taken  out  of 
statute  by  payment  of  consideration;  Ducie  v.  Ford,  8  Mont.  239,  240, 
19  Pac.  417,  holding  acts  of  part  performance  must  unequivocally  prove 
contract  alleged ;  McPherson  v.  Wiswell,  16  Neb.  629,  21  N.  W.  393,  hold- 
ing partial  payment  on  oral  contract  insufficient  to  constitute  part  per- 
formance; Johnson  v.  Bell,  58  N.  H.  396,  holding  conveyance  of  farm 
sufficient  part  performance  to  justify  specific  performance  of  parol  con- 
tract; Brown  v.  Drew,  67  N.  H.  569,  42  Atl.  177,  holding  payment  of 
price  insufficient  to  take  parol  land  contract  out  of  statute;  Kelly  v. 
Ruble,  11  Or.  91,  4  Pac.  601,  holding  act  of  part  performance  must  be 
onexplainable,  except  on  supposition  of  agreement. 

Payment  of  purchase  price  as  part  performance.    Note,  12  Am.  Dec. 
120. 

Payment  as  part  performance.    Note,  27  Am.  Dec.  745. 

Delivery  of  possession,  set  up  to  take  parol  contract  for  exchange  of 
lands  out  of  the  statute  of  frauds,  is  not  shown  by  proof  of  scrambling  and 
Jiti^ous  possession. 

Approved  in  Ducie  v.  Ford,  138  U.  S.  594,  84  L.  Ed.  1096,  11  Sup.  Ct. 
419,  holding  delivery  of  land  claimed  by  both  parties  under  separate 
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titles,  insufficient  part  performance;  Riggles  v.  Erney,  164  U.  S.  254,  S8 
L.  Ed.  980,  14  Sup.  Ct.  1086,  holding  sale  of  one,  sufficient  part  perform- 
ance of  oral  contract  to  sell  two  lots;  Dudley  v.  Hajrward,  11  Fed.  546, 
holding  payment  of  price  and  delivery  of  land,  sufficient  performance 
to  admit  parol  evidence;  Tate  v.  Jones,,  16  Fla.  262,  holding  possession 
delivered  and  acquiesced  in  takes  contract  out  of  statute;  Swales  v. 
Jackson,  126  Ind.  284,  26  N.  E.  62,  holding  open  and  visible  change  of 
possession  necessary  to  exempt  parol  contract  from  statute. 

Possession  taken  by  vendee  in  parol  contract  for  sale  of  land  with- 
out knowledge  or  consent  of  vendor  and  not  in  pursuance  of  con- 
tract as  part  performance  satisfjdng  statute  of  frauds.  Note^ 
Ann.  Gas.  1918E,  510. 

Taking  possession  as  part  performance  of  oral  contract  as  to  realty* 
Note,  S  L.  B.  A.  (N.  8.)  816. 

Motion  for  wzlt  of  review  by  party  showing  no  error  of  law  in  decree 
and  oilering  no  new  evidence,  wUch  might  not  have  been  offered  at  former 
trial,  will  not  be  granted. 

Approved  in  Thomas  v.  South  Butte  Mini  Co.,  230  Fed.  970,  bill  of  re- 
view to  introduce  new  evidence  is  not  warranted,  unless  evidence  could 
not  have  been  produced  on  hearing;  Money  weight  Scale  Co.  v.  Toledo 
Computing  Scale  Co.,  199  Fed.  906,  118  C.  C.  A.  235,  petition  to  reopen 
case  to  introduce  newly  discovered  evidence  of  mortgage  on  patent  re- 
fused, where  such  facts  were  shown  by  file  wrapper  introduced  on  hear- 
ing, but  were  not  called  to  attention  of  court ;  Omaha  Electric  Light  etc 
Co.  V.  Omaha,  216  Fed.  853,  133  C.  C.  A.  62,  by  staying  mandate  pend- 
ing appeal  to  Supreme  Court,  Circuit  Court  of  Appeals  retains  jurisdic- 
tion and  may  revise  decree  after  term;  Novelty  Tufting  Machine  Co.  v. 
Buser,  158  Fed.  84,  14  Ann.  Gas.  198,  85  C.  C.  A.  413,  petition  to  review 
decree  that  patent  was  void  for  prior  use,  upon  allegation  of  new  evi- 
dence discovered,  was  refused,  where  evidence  could  have  been  obtained 
at  trial ;  Camp  Mfg.  Co.  v.  Parker,  121  Fed.  196,  refusing  bill  of  review 
which  alleged  fraud  in  concealment  of  actual  number  of  acres  in  large 
tract  where  there  was  correspondence  on  question  of  acreage  and  opinion 
in  suit  considered  that  subject ;  Boston  etc.  R.  R.  Co.  v.  Bemis  Car  Box 
Co.,  98  Fed.  124,  38  C.  C.  A.  661,  refusing  permission  to  file  bill  of  re- 
view in  Circuit  Court  where  petitioner  is  debarred  by  laches;  Noble  v. 
Crane,  40  App.  D.  C.  73,  bill  of  review  to  introduce  new  evidence  was 
not  sustained,  where  evidence  might  have  been  discovered  before  by 
exercise  of  reasonable  diligence;  McGowan  v.  Elroy,  28  App.  D.  C.  195, 
where  bill  of  review  for  errors  of  law  and  to  introduce  new  evidence  was 
dismissed  on  its  merits,  objection  cannot  be  made  on  appeal,  that  no 
formal  leave  to  file  petition  was  granted ;  Barz  v.  Sawyer,  159  Iowa,  ^6, 
141  N.  W.  321,  petition  to  review  decree  enjoining  payment  of  warranta 
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was  allowed,  where,  prior  to  entry  of  decree,  warrants  had  been  paid 
without  knowledge  of  plaintiffs  or  court ;  Gaines  v.  Rugg,  148  U.  S.  241, 
37  L.  Ed.  487,  13  Sup.  Ct.  616,  holding  disallowable  bill  of  exceptions 
to  Circuit  Court  decree  as  to  land  title  j  Pittsburg  Reduction  Co.  v. 
Cawles  Electric  Smelting  etc.  Co.,  64  Fed.  127,  holding  no  rehearing 
granted,  because  appellant  was  misled  without  fraud  as  to  issue. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 

Note,  14  Ann.  Gas.  194. 
Bill  of  review  for  newly  discovered  evidence.    Note,  80  L.  B.  A. 

(N/  8.)  10S4»  1088. 
Sufficiency  of  evidence  to  overcome  denial  of  contract.    Note,  4 

L.  B.  A.  (N.  8.)  411. 

When  realty  considered  firm  property.    Note,  27  L.  E.  A.  477. 

Miscellaneous.    Cited  in  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board 
of  Assessors,  111  La.  1001,  36  South.  98. 

4  Waa  622-586,  IS  lu  Ed.  386,  OOMTtflBSTOlIBB  OF  PATENTS  v.  WHITE- 


AdmisrionB  In  a  pleading  may  oonaiat  In  tlie  failure  to  deny  In  the  an- 
"wiuit  is  averred  In  tbe  petltioo* 
Approved  in  Ex  parte  Newman,  14  Wall.  166,  20  L.  Ed.  879,  holding 
demnrrer  admits  ev^ry  fact  well  pleaded. 

Mandamus  lies  to  compel  commissioner  of  patents  to  receive  an  applica- 
tion of  reissne  where  applicant  has  done  all  the  law  requires  and  all  in  his 
power  to  make  application  elTectnaL 

Approved  in  United  State*^  ex  rel.  Steinmetz  v.  Allen,  192  U.  S.  563, 
564,  48  L.  Ed.  568,  24  Sup.  Ct.  423,  holding  mandamus  lies  where  com- 
missioner of  patents  has  refused  to  require  primary  examiner  to  for- 
ward appeal  to  board  of  examiners  in  chief  to  review  ruling  of  primary 
examiner  requiring  petitioner  to  cancel  certain  claims  in  application. 

Mandamus  lies  tb  compel  commissioner  of  patents  to  aUow  appeal  in 
proper  cases. 

Approved  in  In  re  Selden,  36  App.  Dp  C.  433,  appeal  was  allowed  from 
decision  of  commissioner  of  patents  that  claim  was  abandoned  for  lack 
of  sufficient  prosecution  within  statutory  period,  where  claim  was  made,. 
but  other  claims  not  authorized  were  added. 

Mandamus  will  not  lie  to  compel  commissioner  of  patents  to  re-examine 
a  question  lie  has  decided.  Only  a  reversal  by  the  tribunal  of  appeal  could 
cast  upon  hix^  the  duty  of  further  examination. 

Approved  in  State  v.  Hurley,  73  Conn.  538,  48  Atl.  218,  refusing  man- 
damus to  compel  building  comnjissioners  to  issue  permit  to  build  beyond 
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established  building  line  on  groand  of  invalidity  of  proceedings  estab- 
lishing such  line. 

Mandamns  lies  only  in  two  classes  of  cases:  1.  Where  there  Is  a  refusal 
to  perform  a  ministerial  act  Involving  no  exercise  of  Judgment  or  discretion; 
and  2.  Where  the  exercise  of  judgment  and  discretion  are  Involved  and  the 
officer  refuses  to  decide,  provided,  that,  If  he  decided,  the  aggrieved  party 
could  have  his  decision  reviewed  by  another  tribunal. 

Approved  in  United  States  ex  rel.  International  etc.  Co.  v.  Lament, 
155  U.  S.  308,  39  L.  Ed.  163, 15  Sup.  Ct.  98,  holding  mandamus  will  not 
lie  to  compel  performance  of  nonexistent  duty;  Dunlap  v.  Black,  128 
U.  S.  48,  32  L.  Ed.  367,  9  Sup.  Ct.  15,  holding  mandamus  will  not  lie  to 
review  approved  decision  of  commissioner  of  pensions ;  Craig  v.  Leitens- 
dorfer,  123  U.  S.  210,  81  L.  Ed.  122,  8  Sup.  Ct.  96,  holding-  mandamus, 
and  not  suit  in  equity,  is  the  remedy  for  failure  to  perform  a  ministe- 
rial duty;  Butterworth  v.  Hoe,  112  U.  S.  68,  28  L.  Ed.  662,  5  Sup.  Ct. 
34,  holding  mandamus  lies  to  compel  commissioner  to  countersign  patent 
after  his  determination  that  it  shall  issue;  United  States  v.  Schurz,  102 
U.  S.  396,  26  L.  Ed.  171,  holding  mandamus  will  not  lie  to  compel  Secre- 
tary of  Interior  to  deliver  patent  to  owner ;  Secretary  v.  McGarrahan,  9 
Wall.  312,  19  L.  Ed.  583,  holding  mandamus  will  not  lie  to  compel  issu- 
ance of  land  patent;  Gaines  v.  Thompson,  7  Wall.  351,  19  L.  Ed.  64, 
holding  mandamus  will  not  lie  to  control  cancellation  of  entry  for  land 
by  Land  Department ;  Kimberlin  v.  Commission  to  Five  Civilized  Tribes, 
104  Fed.  658, 44  C.  C.  A.  109,  holding  mandamus  does  not  lie  to  <iommission 
of  five  civilized  tribes ;  Hough  v.  Western  etc.  Co.,  1  Biss.  429,  Fed.  Cas. 
6724,  holding  mandamus  will  not  lie  to  compel  removal  of  cause  to  Federal 
court ;  American  Casualty  Ins.  Co;  v.  Fyler,^0  Conn.  463,  25  Am.  St.  Bep. 
342,  22  Atl.  495,  holding  mandamus  will  only  lie  to  compel  a  definite  act 
positively  enjoined;  United  States  v.  Bliss,  12  App.  D.  C.  502,  mandamus 
will  not  lie  to  compel  Secretary  of  Interior  to  hear  arguments  in  pro- 
ceeding to  disbar  patent  attorney  before  reviewing  commissioner's  re- 
port; Ross  V.  United  States,  7  App.  D.  C.  10,  mandamus  to  compel  dis- 
trict commissioners  to  receive  and  admit  to  record  plat  of  subdivision 
of  certain  lands  was  denied;  Board  of  Trustees  v.  McCrary,  132  Ky. 
93,  21  L.  R.  A.  (N.  S.)  583,  116  S.  W.  328,  mandamus  to  review  decision 
of  trustees  of  firemen's  pension  fund  denied;  Jarvis  v.  Warren  Co.,  49 
Miss.  607,  holding  mandamus  will  lie  to  compel  levy  of  taxes  when  not 
discretionary ;  Dunham  v.  Ardery,  43  Okl.  635,  L.  R.  A.  1915B,  232,  143 
Pac.  337,  mandamus  against  city  clerk  to  compel  review  of  decision  upon 
recall  petition  denied ;  Norris  v.  Cross,  25  Okl.  311,  105  Pac.  1009,  man- 
damus will  lie  to  compel  Secretary  of  State  to  file  referendum  petition 
and  to  detach  names  and  attach  them  to  printed  copy  as  required  by 
statute;  Porter  v.  Klahn,  1  Tex.  App.  Civ.  266,  holding  mandamus  does 
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not  lie  to  compel  officer  to  perform  discretionary  duty;  dissenting  opin- 
ion in  Ex  parte  Bradley,  7  Wall.  386,  19  L.  Ed.  221,  majority  holding 
mandamus  may  lie  to  inferior  court  to  restore  disbarred  attorney ;  Noble 
V.  Union  River  Logging  B.  Co.,  147  U.  S.  171,  37  L.  Ed.  126,  13  Sup.  Ct. 
272y  holding  quasi-judicial  determination  of  Secretary  of  Interior  final, 
and  unchangeable  by  successor;  Electoral  College  of  South  Carolina,  1 
Hughes,  582,  Fed.  Cas.  4336,  holding  Federal  courts  will  release  pris- 
oners^ committed  by  State  courts  in  excess  of  jurisdiction ;  Enterprise 
etc.  Assn,  v.  Zumstein,  67  Fed.  1007,  15  C.  C.  A.  153,  and  Dudley  v. 
James,  83  Fed.  349,  both  holding  injunction  will  not  lie  to  prevent  au- 
thorized exercise  of  judgment  of  executive  officer ;  Hoover  v.  McChesncy, 
81  Fed.  482,  holding  injunction  will  lie  to  prevent  unauthorized  exercise 
of  judgment  of  executive  officer ;  dissenting  opinion  in  State  v.  Rotwitt, 
15  Mont.  44,  37  Pac.  851,  majority  holding  mandamus  lies  immediately 
on  refusal,  though  time  for  action  has  not  arrived ;  White's  Creek  Turn- 
pike Co.  V.  Marshall,  2  Baxt.  122,  discussing  the  question  of  mandamus, 
but  deciding  on  other  ground ;  dissenting  opinion  in  Kuechler  v.  Wright, 
40  Tex.  650,  671,  672,  majority  holding  mandamus  lies  to  compel  land 
commissioner  to  perform  merely  ministerial  duty. 

When  mandamus  is  the  proper  remedy  against  public  officer.    Note, 
98  Am.  St.  Bep.  869,  874. 

When  extension  of  a  patent  will  be  granted.    Note,  20  E.  R*  0.  809. 

4  WaU.  535-655, 18  L.  Ed.  403,  VON  HOFFMAN  V.  CITY  OF  QUIKCT. 

Power  to  declare  statute  void  will  only  be  exercised  in  cases  entirely 
ftee  ftom  doubt. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  766,  76  C.  C.  A. 
317,  upholding  Laws  N.  C.  1885,  p.  439,  c.  233,  incorporating  railroad 
and  authorizing  issuance  of  county  aid  bonds;  dissenting  opinion  in 
Aycock  V.  Martin,  37  Ga.  169,  majority  holding  stay  law  void. 

It  is  axiomatic  in  American  Jurisprndence  that  the  prohibition  against 
impairing  the  obligation  of  contracts  applies  to  all  co&tracts  executory  and 
execfited,  whoever  may  be  the  parties  to  them. . 

Approved  in  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  178, 
54  la.  Ed.  148,  30  Sup.  Ct.  40,  statute  delaying  collection  of  taxes  for 
pajnnent  of  prior  contract  claims  is  void  as  impairing  obligation  of  con- 
tracts; Seattle  R.  &  S.  Ry.  Co.  v.  Seattle,  190  Fed.  79,  reperi  of  fran- 
chise where  such  right  is  reserved  by  granting  authority  does  not  impair 
obligation  of  contract;  City  of  Cleveland  v.  United' States,  166  Fed.  682, 
93  C.  C.  A.  274,  statute  changing  method  of  assessing  taxes,  as  against 
jndgment  creditor  was  void  as  impairing  obligation  of  contract,  and 
recorder  oould  be  compelled  to  reassess  at  actual  value  land  assessed  by 
county  assessor  at  less  than  real  value;  City  of  Ensley  v.  Simpson,  166 
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Ala.  389,  52  South.  69,  merger  of  city  into  lai^er  city  did  not  impair 
legal  obligation  of  security  of  bonds,  wherQ  remedy  for  diversion  of 
funds  tending  to  impair  it  may  be  had  on  proper  application  to-  courts ; 
Swain  v.  Fritchman,  21  Idaho,  799,  125  Pac.  325,  act  creating  commis- 
sion government  did  not  impair  obligation  of  contract  to  pay  bonded 
indebtedness,  but  specifically  provided  that  such  obligations  should  re- 
main same;  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  113  Md. 
80,  77  Atl.  256,  statute  changing  form  of  remedy  of  existing  creditor  to 
enforce  unpaid  stock  subscriptions  is  not  invalid  as  impairing  obliga- 
tion of  contract,  where  alternative  remedy  is  adequate ;  State  v.  National 
Bond  etc.  Co.,  105  Minn.  429,  21  L.  B.  A.  (N.  S.)  157,  117  N.  W.  783, 
where  holder  of  tax  certificate  was  required  to  give  notice  to  eliminate 
right  of  redemption,  statute  limiting  time  for  giving  notice  did  not  im- 
pair obligation  of  contract;  McCless  v.  Meekins,  117  N.  C.  40,  23  S.  E. 
101,  statute  authorizing  levy  of  taxes  to  pay  indebtedness  of  county  he- 
cornel  part  of  contract  thereunder,  and  subsequent  repealing  act  with- 
out sfving  clause  is  void;  Burleigh  County  v.  Kidder  County,  20  N.  D. 
34,  125  N.  W.  1065,  county  cannot  plead  limitation  in  action  to  enforce 
obligation  payable  from  particular  fund  without  first  showing  it  has 
provided  such  fund ;  Turk  v.  Mayberry,  32  Okl.  74,  121  Pac.  668,  statu- 
tory right  of  redemption  from  mortgage  foreclosure  or  ezecation  sale  is 
rule  of  property  and  cannot  be  impaired,  after  right  has  accrued,  by 
subsequent  legislation;  City  of  Austin  v.  Cahill,  99  Tex.  195,  88  S.  W. 
551,  contract  for  bond  issue  stipulating  levy  of  certain  tax  for  payment 
of  bonds  cannot  be  impaired  by  subsequent  l^nbslation  withdrawing  tax- 
ing power  and  not  providing  substantial  equivalent;  Welch  Water  etc. 
Co.  V.  Town  of  Welch,  64  W.  Va.  375,  376,  62  S.  E.  497,  statute  lower- 
ing limit  of  town  tax  rate  is  void  as  to  prior  contract  for  furnishing 
town  with  light  and  water,  and  court  will  compel  town  to  impose  tax 
at  rate  sufficient  to  meet  contract ;  dissenting  opinion  in  Swain  v.  Fritch- 
man,  21  Idaho,  805,  806,  811,  813,  125  Pac.  327,  328,  329,  330,  majority 
holding  that  act  creating  commission  government  did  not  impair  obliga- 
tion of  city  to  pay  bonded  indebtedness,  where  tax  levy  was  not  subject 
to  referendum ;  Osbom  v.  Nicholson,  13  Wall.  656,  20  L.  Ed.  698,  hold- 
ing thirteenth  amendment  did  not  affect  right  to  sue  on  slave  warranty, 
valid  when  made;  Davis  v.  Gray,  16  Wall.  232,  21  L.  Ed.  457,  holding 
incorporation  of  railway  and  land  grant  to  it,  within  constitutional  pro- 
tection; Walker  v.  Whitehead,  16  Wall.  318,  21  L.  Ed.  858,  holding  in- 
valid Georgia  statute,  denying  relief  on  contracts,  unless  taxes  had  been 
paid  thereon;  Farrington  v.  Tennessee,  95  U.  S.  683,  24  L.  Ed.  659,  hold- 
ing charter  of  bank  fixing  income  tax  precludes  additional  tax  on  its 
shares;  Fisk  v.  Jefferson  Police  Jury,  116  U.  S.  135,  29  L.  Ed.  688,  6 
Sup.  Ct.  330,  and  Shreveport  v.  Cole,  129  U.  S.  42,  32  L.  Ed.  591,  9  Sup. 
Ct.  213,  both  holding  prohibition  applies  to  State  constitutional  amend- 
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mcntsj  McGahey  v.  Vii^nia,  135  U.  S.  694,  34  L.  £(L  814,  10  Sup.  Ct. 
982,  holding  added  requirement  for  bond  to  be  produced  with  coupon 
before  payment,  void;  Gray  v.  Davis,  1  Woods,  424,  Fed.  Cas.  5716, 
holding  incorporation  o£  and  grant  to  a  railroad,  a  contract  within  con- 
stitutional protection;  United  States  v.  Johnson  County,  6  Dill.  213, 
Fed.  Cas.  15,489,  holding  "Cottey  act"  of  Missouri  void  as  to  existing 
county  railroad  aid  bonds ;  Edwards  v.  Williamson,  70  Ala.  153,  holding 
unconstitutional  an  amendment  affecting  directness  of  remedy;  Harde- 
man v.  Downer,  39  Ga.  427,  holding  exemption  laws  not  within  constitu- 
tional prohibition;  Lott  v.  t>ysart,  45  Ga.  361,  holding  it  error  for  trial 
court  to  deny  a  statutory  right;  Peoria  etc.  R.  R.  Co.  v.  People,  116  111. 
408,  6  N.  £.  601,  holding  void,  legislation  limiting  power  of  municipality 
to  levy  tax  for  pre-existing  debt ;  Lawrence  v.  Louisville,  96  Ky.  601,  49 
Am.  St.  Rep.  318,  27  L.  R.  A.  561,  29  S.  W.  452,  holding  constitutional 
limitation  of  actions  inapplicable  to  past  causes  of  action;  Leavitt  v. 
Lovering,  64  N.  H.  609,  .1  L.  R.  A.  59,  15  Atl.  415,  holding  inapplicable 
to  existing  contracts,  statute  declaring  payments,  shortly  before  insol- 
vency, void ;  Long  v.  Walker,  106  N.  C.  94,  98, 10  S.  E.  858,  859,  holding 
change  in  remedy  having  tendency  to  diminish  value  of  contract  uncon- 
stitutional; Houston  etc.  R.  R.  Co.  v.  Kuechler,  36  Tex.  434,  holding 
Texas  constitutional  prohibition  of  land  grants,  except  to  settlers  only, 
prospective;  Brownsville  v.  Basse,  36  Tex.  601,  holding  a  public  grant 
conveying  a  present  interest,  cannot  be  repealed;  Ludington  etc.  Co.  v. 
Ludington,  119  Mich.  480,  78  N.  W.  562,  contract  of  city  valid  when 
made  not  invalidated  by  subsequent  act  of  l^slature;  Rader  v.  Road 
District,  36  N.  J.  L.  276,  holding  right  to  recover  costs  is  not  part  of  a 
contract ;  Ladd  v.  Portland,  32  Or.  274,  67  Am.  St.  Rep.  527,  51  Pac.  654, 
holding  "contract"  means  a  voluntary  meeting  of  minds  upon  a  sufficient 
consideration. 

Laws  subsisting  wlien  and  where  contract  is  made,  and  where  it  is  to 
be  performed,  enter  into  and  form  a  part  of  it,  and  this  embraces  alike  those 
affecting  its  validity,  construction,  discharge  and  enforcement. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  91,  60  L.  Ed. 
907,  36  Sup.  Ct.  493,  interstate  bill  of  lading  must  be  construed  in  light 
of  provision  of  Carmack  amendment  making  connecting  carrier  agent  of 
receiving  carrier  for  completing  transportation  and  delivery  of  goods; 
El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  U.  S.  597,  67  L.  Ed.  373,  33  Sup. 
Ct.  179,  questions  of  lex  loci  contractus  and  lex  loci  solutionis  are  ques- 
tions of  general  law,  and,  unless  specially  so  claimed,  do  not  constitute 
Federal  right  or  privilege ;  Forest  Products  Co.  v.  Russell,  161  Fed.  1007, 
lessee  of  State  school  land  has  right  to  cut  and  sell  timber  where  stat- 
ute authorizing  lease  contains  no  provision  against  waste ;  Armour  Pack- 
ing Co.  V.  United  States,  153  Fed.  19, 14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A. 
135,  contract  between  carrier  and  shipper  to  transport  latter's  goods  in 
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interstate  commeroe  at  rate  then  established  for  definite  time  is  in- 
effective after  higher  rate  filed  and  published  as  required  by  law ;  In  re 
F.  H.  Thompson  Milling  Co.,  144  Fed.  316,  attorney's  fee  provided  for 
in  note  is  not  "fixed  liability,"  provable  against  bankruptcy  estate, 
where  petition  filed  before  note  matured;  Hicks  v.  Cleveland,  106  Fed. 
464,  45  C.  C.  A-.  429,  holding  void  South  Carolina  act  prohibiting  levy 
of  tax  to  pay  township  bonds  issued  in  aid  of  railroad,  as  to  bona  fide 
holders  of  bonds  issued  under  prior  statutes;  Welsh  v.  Cross,  146  Cal. 
624,  106  AnL  St.  Rep.  63,  81  Pac.  230,  amendment  of  1897  to  Code  Civ. 
Proc,  §  702,  extending  time  of  redemption,  does  not  apply  to  judgments 
existing  at  time  of  its  passage;  James  v.  Oakland  Traction  Co.,  10  Cal. 
App.  795,  103  Pac.  1087,  in  cause  of  action  for  injuries  to  passenger  on 
street-car,  plaintiff  had  vested  right  to  have  contract  of  transportation 
performed  according  to  statute  and  excessive  speed  was  negligence  per 
se ;  Lamson  v.  Coffin,  102  Minn.  500,  114  N.  W.  251,  in  contract  of  sale 
of  soldier's  additional  homestead  right,  guaranty  that  right  of  entry 
was  valid  and  that  Land  Department  would  accept  documents  was  bind- 
ing; Hile  V.  Troupe,  77  Neb.  201,  109  N.  W.  218,  assignment  of  lease  of 
school  lands  executed  prior  to  act  requiring  assignments  to  be  recorded 
is  not  affected  by  that  act;  Blakemore  v.  Cooper,  16  N.  D.  13,  14,  125 
Am.  St.  Bep.  674,  4  L.  R.  A.  (N.  S.)  1074,  106  N.  W.  569,  statute  mak- 
ing tax  deeds  prima  facie  evidence  of  r^ularity  of  proceedings  entered 
into  contract  for  purchases  at  tax  sales,  and  subsequent  legislation  can- 
not impair  contract;  D'Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenn.  572,  69 
S.  W.  769,  holding  where  foreign  insurance  company  filed  power*  of 
attorney  for  service  of  process  qn  Secretary  of  State  as  required  by 
existing  law  and  issued  policy,  service  of  process  on  Secretary  of  State 
is  valid  though  law  was  changed  prior  to  suit;  United  States  v.  Ignited 
States  Fidelity  etc.  Co.,  80  Vt.  94,  66  Atl.  812,  amendatory  act  provid- 
ing remedy  for  creditors  in  Federal  courts  was  not  retrospective  and 
did  not  preclude  action  by  creditor  in  State  court  on  bond  given  prior 
to  such  act ;  S.  H.  Hawes  &  Co.  v.  Wm.  R.  Trigg  Co.,  110  Va.  190,  65 
S.  E.  548,  contract  for  construction  of  cruiser  was  made  with  reference 
to  statutory  lien  for  labor  and  supplies,  and  such  lien  was  superior  to 
claim  of  Federal  government  to  vessel;  dissenting  opinion  in  Trustees 
etc.  of  Brookhaven  v.  Smith,  188  N.  Y.  89,  11  Ann.  Gas.  1,  9  L.  R.  A. 
(N.  S.)  826,  80  N.  E.  671,  majority  holding  that  riparian  owner's  right 
of  access  to  navigable  waters  in  front  of  his  upland  is  not  determined 
by  common  law  at  time  of  grtint,  but  by  law  of  State ;  Pritchard  v.  Nor- 
ton, 106  U.  S.  133,  27  L.  Ed.  107,  1  Sup.  Ct.  109,  presuming  parties  con- 
tract in  view  of  law  by  which  it  will  be  upheld;  Bamitz  v.  Beverly,  163 
U.  S.  128,  41  L.  Ed.  100,  16  Sup.  Ct.  1045,  holding  extension  of  redemp- 
tion period  docs  not  apply  to  sales  under  existing  mortgages ;  National 
Bank  of  Western  Arkansas  v.  Sebastian  County,  5  Dill.  418,  Fed.  Cas. 
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10,040,  holding  void,  act  declaring  counties  not  corporations  and  not  to 
be  sued;  United  States  v.  Murphy,  82  Fed.  897,  holding  recognizance 
continued  in  force  during  vacancy  of  office  of  judge;  Union  Bank  v. 
Board  of  Commissioners,  90  Fed.  9,  holding  bodds  iss#ed  lander  statute 
unaffected  by  decision,  declaring  statute  unconstitutional;  Robertson  v. 
Blaine  Co.,  90  Fed.  70,  32  C.  C.  A.  612,  47  L.  R.  A.  459,  holding  statute 
providing  for  payment  of  bonds,  part  of  contract  between  bondholders 
and,  city;  The  Queen,  93  Fed.  837,  holding  statute  exempting  seamen's 
wages,  inapplicable  to  judgments  on  prior  contracts;  Stono  v.  Gazzam, 
46  Ala.  275,  holding  all  property  of  marHed  woman  acquired  after  adop- 
tion of  code,  separate  property;  Wiley  v.  Ewing,  47  Ala.  424,  holding 
right  of  junior  mortgagee  to  redeem  unaffected  by  limitations  of  stat- 
ute; Micou  V.  Tallassee  Bridge  Co.,  47  Ala.  656,  holding  act  incorpo- 
rating toll-bridge  company  is  governed  by  then  existing  laws;  Howard 
V.  Jones,  50  Ala.  69,  holding  partnership  property  exempt  from  levy 
under  process  against  individual;  Watson  v.  Rose,  51  Ala.  300,  holding 
equity  cannot  relieve  for  failure  to  present  claim  against  insolvent  es- 
tate; Edwards  v.  Williamson,  70  Ala.  162,  holding  unconstitutional  a 
change  where  remedy  was  not  as  direct  and  complete;  First  Nat.  Bank 
V.  Arthur,  10  Colo.  App.  285,  50  Pac.  739,  holding  act  providing  for 
r^stration  of  city  warrants  applies  to  one  specially  chartered;  Bryson 
V.  McCreary,  102  Ind.  9,  1  N.  E.  60,  holding  redemption  law  existing 
at  time  of  mortgage,  part  thereof;  Watkins  v.  Glenn,  55  Kan.  426,  40 
Pac.  318,  holding  existing  mortgage  on  land  unaffected  by  law  subse- 
quently passed;  Collins  v.  Collins,  79  Ky.  92,  holding  mortgage  redemp- 
tion act  inapplicable  to  pre-existing  mortgages;  Anderson  v.  His  Cred- 
itors, 33  La.  Ann.  1161,  holding  State  bankrupt  laws  unobjectionable 
when  in  existence  at  date  of  contract ;  State  v.  Police  Jury,  38  La.  Ann. 
506,  granting  mandamus  to  enforce  levy  of  tax  to  pay  judgment;  Phin- 
ney  v.  Phinney,  81  Me.  460,  10  Am.  St.  Rep.  268,  4  L.  B.  A.  350, 17  Atl. 
407,  holding  statute  permitting  creditor  of  mortgagor  to  delay  redemp- 
tion inoperative  upon  pre-existing  mortgages;  Brown  v.  Smart,  69  Md. 
330,  14  Atl.  471,  holding  the  rule  applies  equally  to  the  validity,  con- 
struction, discharge  and  enforcement  of  the  contract;  Lessley  v.  Phipps, 
49  ^{iss.  800,  holding  increased  exemption  statute  void  as  to  pre-exist-  ' 
ing  debts;  Earle  v.  Hardie,  80  N.  C.  181,  holding  homestead  must  have 
been  allotted  prior  to  contracting  debt;  O'Kelly  v.  Williams,  84  N.  C. 
285,  holding  rule  applies  to  acquisition  of  rcsA  property  whether  by  de- 
scent or  purchase ;  Holbrook  v.  Ives,  44  Ohio  St.  524,  9  N.  E.  232,  apply- 
ing rule  to  mechanics'  liens ;  Eldridge  v.  Heaton,  7  Ohio  C.  C.  506,  hold- 
ing contract  valid  where  made  and  performable,  is  valid  and  enforce- 
able, in  Ohio;  Smith  v.  Elliott,  39  Tex.  211,  212,  holding  feme  covert 
cannot  convey  title  to  lands  except  in  prescribed  mode;  Roberts  v. 
Cocke^  28  Gratt.  216,  holding  void  act  permitting  courts  and  juries  to 
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remit  interest  on  pre-existing  debts;  Camblos  v.  Philadelphia  etc.  R.  R. 
Co.,  4  Fed.  Cas.  1106,  holding  all  State  laws  incorporating  private  asso- 
ciations for  public  purposes  are  contracts;  Garrett  v.  Memphis,  5  Fed. 
871,  873,  876,  discussing  whether  taxes  levied  before  repeal  of  muni- 
cipal charter  can  be  collected  in  chancery;  Stansell  v.  Levee  Board,  13 
Fed.  851,  holding  legislative  act  will  be  construed  to  stand  if  possible; 
dissenting  opinion  in  Low  v.  Blackford,  87  Fed.  406,  majority  holding 
a  court  of  equity  not  bound  to  strictly  follow  mortgage  in  sale  under 
foreclosure;  dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala.  7S,  76, 
majority  holding  note  for  purchase  of  slave,  enforceable  after  emanci- 
pation proclamation;  dissenting  opinion  in  Cutts  v.  Hardee,  38  Ga.  384, 
majority  holding  legislature  may  change  rules  of  evidence;  Pennsyl- 
vania Co.  V.  McCann,  54  Ohio  St.  18,  56  AnL  St.  Rep.  697,  81  L.  R.  A. 
652,  42  N.  E.  769,  applying  rule  to  evidence  declared  by  statute  to  fur- 
nish prima  facie  proof ;  McCandless  v.  Richmond  etc.  R.  R.  Co.,  38  S.  C. 
113,  18  L.  R.  A.  444,  16  S.  E.  432,  holding  statute  making  railroad  com- 
panies responsible  for  fires,  not  objectionable ;  Gkiger  v.  Geiger,  57  S.  C. 
526,  35  S.  E.  1034,  arguendo. 

Distinguished  in  Ochiltree  v.  Iowa  etc.  Land  Co.,  54  Mo.  118,  holding 
a  stockholder  becoming  such  after  double  liability  statute  is  repealed, 
not  bound  by  it. 

Bemedles  given  by  law  for  the  enforcement  of  contracts,  cannot  be  al- 
tered or  diminislied  so  as  to  impair  tlie  tights  or  interests  of  parties  to  ex- 
isting contracts. 

Approved  in  State  Sav.  Bank  v.  Matthews,  123  Mich.  59,  81  N.  W. 
919,  holding  act  of  1899,  reducing  period  of  mortgage  redemption,  does 
not  impair  existing  contracts;  Kirkman  v.  Bird,  22  Utah,  113,  116,  61 
Pac.  340,  341,  holding  act  exempting  to  heads  of  families  earnings  for 
personal  services  does  not  impair  contract  entered  into  prior  to  pas- 
sage ;  Oshkosh  Waterworks  Co.  v.  Oshkosh,  109  Wis.  212,  85  N.  W.  378, 
upholding  charter  amendment  providing  that  no  suit  can  be  brought 
on  claim  against  city  unless  it  has  been  first  presented  to  council  and 
disallowed  and  suit  brought  within  sixty  days;  Butz  v.  Muscatine,  8 
Wall.  584,  19  L.  Ed.  494,  holding  the  rule  applies  to  remedies  taken- 
away  by  subsequent  judicial  decisions;  White  v.  Hart,  13  Wall.  653,  20 
L.  Ed.  688,  and  French  v.  Tumlin,  9  Fed.  Cas.  801,  both  holding  void 
Georgia  constitutional  clause,  prohibiting  enforcement  of  debts  for 
slaves  as  to  past  contracts;  Robards  v.  Brown,  40  Ark.  427,  holding  act 
to  govern  sales  under  mortgages  void  as  to  prior  contracts;  Bates  v. 
Gregory,  89  Cal.  393,  26  Pac.  892,  holding  municipality  cannot  avoid  its 
obligations  by  change  of  charter;  Aycock  v.  Martin,  37  Ga.  154,  hold- 
ing void  the  so-called  "stay-law";  Getto  v.  Friend,  46  Kan.  31,  26  Pac. 
475,  holding  statute,  reducing  legal  rate  of  interest,  not  retroactive; 
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American  Bldg.  etc.  Assn.  v.  Rainbolt,  48  Neb.  460,  67  N.  W.  499,  hold- 
ing statute  aimed  at  foreign  ^nilding  and  loan  associations  inapplicable 
to  existing  contracts;  dissenting  opinion  in  Hardeman  v.  Downer,  89 
Ga.  458,  459,  majority  holding  exemption  laws  not  within  constitutional 
prohibition ;  Moore  v.  State,  43  N.  J.  L.  206,  89  Ajp.  Bep.  561,  holding 
void  statute  for  reviving  barred  punishments. 

Retrospective  laws.    Note,  10  Am.  Dec.  1S6. 

Constitutionality  of  stay  laws.    Note,  6  Am.  Dec.  540. 

Statute  impairing  obligation  of  contract.    Note,  79  Am.  Dec.  495. 

Prohibiting  revival  of  judgments  as  impairment  of  obligation  of 
contracts.    Note,  3  Ann.  Oas.  1148. 

Without  the  remedy  the  contract,  in  the  sense  of  law,  ceases  to  exist, 
and  one  of  the  testa  that  a  contract  hav  been  impaired  is  that  its  value  has, 
b7  legifllation,  been  diminished. 

Approved  in  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1055,  holding 
attachment  lien  not  affected  by  repeal  of  statute  giving  it;  Earle  v. 
Hardie,  80  N.  C.  182,  holding  homestead  must  have  been  allotted  prior 
to  contracting  debt;  dissenting  opinion  in  C;itts  v.  Hardee,  38  Ga.  387, 
390,  majority  holding  legislature  may  change  rules  of  evidence. 

Impairment  Of  contracts  by  legislation,  to  be  within  the  role,  must  be 
direct^  not  incidental,  such  as  by  abolition  of  right  to  imprison  for  debt,  or 
bj  exempting  property  from  forced  sale. 

Approved  in  Cassard  v.  Tracy,  Cassard.v.  Zacharie,  52  La.  Ann.  845, 
27  South.  372,  holding  provisions  of  Constitution  conferring  jurisdic- 
tion of  questions  of  fact  on  appellate  courts,  is  not  retrospective; 
Hardeman  v.  Downer,  39  Ga.  429,  431,  holding  exemption  law  not  within 
constitutional  prohibition;  Garrett  v.  Cheshire,  69  N.  C.  403,  12  Am. 
Sep.  653,  holding  homestead  laws  do  not  impair  obligations  of  con- 
tracts ;  In  re  Penniman,  11  R.  I.  343,  344,  holding  repeal  of  right  to 
imprison  stockholder  for  corporate  debt,  not  prohibited ;  dissenting  opin- 
ion in  Aycook  v.  Martin,  37  Ga.  181,  majority  holding  stay  law  uncon- 
stitutional; Macon  etc.  R.  R.  Co.  v.  Little,  45  Ga.  396,  refusing  to  de- 
clare relief  act  of  1870  unconstitutional ;  Hathaway  v.  Johnson,  55  N.  Y. 
96,  14  Am.  R^.  188,  construing  statutes  authorizing  imprisonment  for 
debt  as  final. 

Distinguished  in  Gunn  v.  Barry;  15  Wall.  624,  21  L.  Ed.  215,  holding 
judgment  creditor  with  lien  not  affected  by  subsequent  change  of  exemp- 
tion laws. 

Form  of  remedy  may  be  changed,  bat  no  rule  fixes  definitely  the  line 
between  legitimate  changes  of  form,  and  Illegal  Impairment  of  contractual 
rights.    Each  case  must  be  determined  on  its  own  circumstances. 
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Approved  in  Graham  v.  Folsom,  200  U.  S.  252,  50  L.  Ed.  468,  26  Sup. 
Ct.  245,  granting  mandamus  to  compel  county  authorities  to  levy  tax 
to  pay  judgment  on  township  bonds,  and  affirming  Ex  parte  Folsom,  131 
Fed.  504,  construing  s.  c.  constitutional  amendment  relating  to  incor- 
poration of  townships  as  impairing  obligation  of  railroad  aid  bonds; 
Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  118,  76  C.  C.  A.  539,  in  spite 
of  Iowa  Code,  1897,  §  3070,  amending  prior  statute,  and  limiting  re- 
covery on  negotiable  paper  procured  by  fraud,  purchaser  with  knowl- 
edge from  innocent  holder  of  negotiable  school  bond  fraudulently  issued 
prior  to  amendment  could  recover  full  amount;  Harrison  v.  Remington 
Paper  Co.,  140  Fed.  392,  6  Ann.  Cas.  314,  3  L.  B.  A.  (N.  S.)  954,  72* 
C.  C.  A.  405,  Kan.  Laws  1898,  c.  10,  p.  27,  substituting  suit  In  equity  by 
receiver  of  corporation  to  collect  stockholder's  liability  is  void  as  against 
contracts  made  prior  to  its  passage;  Myers  v.  Knickerbocker  Trust  Co., 
139  Fed.  116,  1  L.  E.  A.  (N.  S.)  1171,  71  C.  C.  A.  199,  holding  void 
Maryland  Act  of  1904,  substituting  for  existing  remedy  t6  enforce 
stockholder's  liability  suit  in  equity  on  behalf  of  all  creditors,  as  against 
prior  creditors  who  had  brought  suit  under  prior  act;  Folsom  v.  Green- 
wood Co.,  137  Fed.  450,  69  C.  C.  A.  473,  where  statute  enabled  township 
to  issue  aid  bonds  and  authorized  officers  to  collect  taxes  provided  for 
in  statute,  State  could  not  deprive  bondholders  of  remedy  thereby  pro- 
vided; Evans-Snider-Buel  Co.  v.  M'Fadden,  105  Fed.  299,  58  L.  E.  A. 
900,  44  C.  C.  A.  494,  iiolding  29  Stat.  510,  c.  136,  validating  chattel 
mortgages  recorded  in  Indian  Territory,  was  not  invaUd  as  against 
creditor  attaching  prior  to  passage;  Boise  Irr.  etc.  Co.  v.  Stewart,  10 
Idaho,  60,  77  Pac.  32,  upholding  Laws  1903,  p.  ^23,  providing  that  cer- 
tain statements  and  maps  referred  to  in  section  37  thereof  shbuld  be 
evidence  on  trial  of  action  to  establish  water  rights;  Miners'  etc.  Bank 
V.  Snyder,  100  Md.  65,  108  Am.  St.  Eep.  390,  68  L.  E.  A.  312,  59^  Atl. 
710,  upholding  Acts  1904,  p.  597,  c.  837,  substituting  bill  in  equity  on 
behalf  of  all  creditors  against  all  stockholders,  as  applied  to  creditor 
who  has  sued  stockholder  under  prior  law,  but  has  not  obtained  judg- 
ment; Folsom  V.  Asper,  25  Utah,  309,  71  Pac.  318,  holding  statute  of 
1896,  increasing  exemption  allowed  judgment  debtor,  is  valid  as  to  con- 
tracts entered  into  prior  to  its  passage;  Edwards  v.  Kearzey,  96  U.  S. 
600,  601,  24  L.  Ed.  796,  holding  materially  changed  exemption  law  did 
not  affect  contracts  matured  prior  to  its  adoption;  Antoni  v.  Greenhow, 
107  U.  S.  775,  27  L.  Ed.  471,  2  Sup.  Ct.  96,  holding  where  substantially 
same  remedy  was  preserved,  change  of  form  not  objectionable;  Seibert 
V.  Lewis,  122  U.  S.  294,  30  L.  Ed.  1166,  7  Sup.  Ct.  1194,  holding  a  statute 
providing  for  special  bond  tax  unrepealable ;  New  Orleans  City  etc.  R.  R. 
Co.  V.  Louisiana  ex  rel.  New  Orleans,  157  U.  S.  224,  39  L.  Ed.  681,  15 
Sup.  Ct.  583,  holding  valid  statute,  giving  additional  remedy  to  one  party ; 
Savings  etc.  Assn.  v.  Alturas  Co.,  65  Fed.  681,  holding  legislative  arrange- 
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ment  for  prorating  debt  between  old  and  new  counties,  valid ;  Campbell  v. 
Iron-Silver  Min.  Co.,  83  Fed.  646, 27  C.  C.  A.  646,  holding  no  constitutional 
guarantee  of  privilege  of  two  new  trials  instead  of  one;  Commissioners' 
Court  of  Limestone  Co.  v.  Rather,  48  Ala.  447,  holding  remedy  given  by 
statute  exists  during  life  of  contract;  Nelson  v.  McCrary,  60  Ala.  310, 
311,  construing  homestead  exemption  laws  according  to  status  when  debt 
was  incurred;  Cutts  v.  Hardee,  38  ^a.  360,  holding  legislature  may 
change  rules  of  evidence;  Davis  v.  Rupe,  114  Ind.  591,  17  N.  E.  164, 
holding  statutory  right  of  execution  purchaser  to  rents,  not  part  of 
original  contract;  State  v.  Young,  29  Minn.  528,  9  N.  W.  741,  holding 
State  constitutional  amendment  void;  State  v.  Hager,  91  Mo.  456,  3 
S.  W.  846,  distinguishing  between  denial  of  a  right  and  prevention  of 
its  enforcement  in  unlawful  maniier;  Lovell  v.  Davis,  52  Mo.  App.  346, 
holding  statutory  allowance  of  appeal  from  order  granting  new  trial, 
not  objectionable;  Magruder  v.  Esmay,  35  Ohio  St.  238,  holding  change 
of  rules  of  evidence  generally  classed  with  change  of  remedy;  Home- 
stead Cases,  22  Gratt.  288,  12  Am.  Rep.  515,  holding  Virginia  consti* 
tntional  provision  as  to  homesteads  void;  Tennessee  v.  Snecd,  96  U.  8. 
74,  24  L.  Ed.  612,  holding  change  of  procedure  does  not  change  remedy 
if  substance  is  preserved;  Macon  etc.  R.  R.  Co.  v.  Little,  45  Ga.  384, 
refusing  to  declare  relief  act  of  1870  unconstitutional;  Somerset  Ry.  v. 
Pierce,  88  Me.- 90,  33  Atl.  773,  holding  enlarging  remedial  rights  of  bond- 
holders did  not  violate  constitutional  provision;  State  v.  Gilliam,  18 
Mont.  99,  31  h^  R.  A.  723,  44  Pac.  396,  holding  statute  extending  time  of 
mortgage  redemptions  applicable  to  all  subsequent  sales.  ^ 

Taxing  power  may  by  contract  be  severed  ftom  States  in  particular 
caaes,  and  when  tills  power  la  given  to  municipal  corporation  to  the  extent 
necoflsary  to  meet  its  engagements,  with  additional  power  to  contract,  neither 
the  State  nor  tbe  corporation  can  impair  the  obligation  until  such  contracts 
are  satisfied;  hence  statutes  authorizing  levy  of  special  tax  to  meet  author- 
ised bonded  Indebtedness,  continue  In  force  as  respects  bondholders  during 
tlie  life  of  bonds  issued  under  it. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa,  1897,  §  1305,  providing  for  assessment 
of  property  at  quarter. of  value  is  invalid  in  so  far  as  it  affects  ability 
of  city  to  pay  water  rents  under  contract  made  when  statute  provided 
for  assessments  at  actual  value;  D'Esterre  v.  New  York,  104  Fed.  611,. 
44  C.  C.  A.  75,  holding  under  charter  of  Greater  New  York  bonds  of 
town  of  Gravesend  which  previously  had  been  annexed  by  Brooklyn 
became  part  of  city!s  debt ;  Bradley  v.  Lightcap,  201  111.  522,  66  N.  E. 
549^  holding  section  30  of  act  on  judgments  and  decrees,  providing  that 
certificate  of  purchase  is  null  and  void  if  deed  not  taken  out  in  certain 
time,  does  not  impair  rights  under  mortgage  executed  prior  to  passage 
of  act ;  Galena  v.  Amy,  5  Wall.  709, 18  L.  Ed.  562,  and  Biggs  v.  Johnson. 
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County,  6  Wall.  194,  18  L.  Ed.  776,  both  holding  legislature  without 
power  to  repeal  an  act  providing  for  levy  of  municipal  bond  tax ;  Morgan 
V.  Beloit,  7  Wall.  619,  19  L.  Ed.  206,  holding  authority  to  tax  for  munici- 
pal liabilities  in  such  cases  is  a  trust ;  Wolff  v.  New  Orleans,  103  U.  S. 
366,  367,  369,  26  L.  Ed.  398,  399,  holding  laws  restricting  municipalities 
having  power,  are  void  as  to  prior  obligations ;  Penniman's  Case,  103  U.  S. 
720,  26  L.  Ed.  605,  holding  statuj;e  abolishing  imprisonment  for  debt, 
does  not  impair  contractual  obligations ;  Louisiana  v.  Pillsbury,  105  U.  S. 
288,  301,  26  L.  Ed.  1094,  1098,  holding  Louisiana  statute  providing  for 
premium  bonds  in  lieu  of  tax  for  New  Orleans  bonds,  void ;  Mobile  v.  Wat- 
son, 116  U.  S.  305,  29  L.  Ed.  626,  6  Sup.  Ct.  406,  holding  on  dissolution 
and  reincorporation,  obligations  and  taxing  power  pass  to  new  munici- 
pality; Maenhaut  v.  New  Orleans,  2  Woods,  112,  Fed.  Cas.  8939,  holding 
money  collected  for  interest,  on  bonds,  trust  fund,  and  misappropriation 
will  be  enjoined;  Milnor  v.  Pensacola,  2  Woods,  641,  Fed.  Cas.  9619, 
holding  legislature  cannot  impair  contractual  obligations  by  repealing 
municipal  charter;  Talcott  v.  Pine  Grove,  1  Flipp.  129,  130,  Fed.  Cas. 
13,735,  holding  Federal  courts  will  not  follow  State  courts  in  erroneous 
constitutional  decisions;  Welch  v.  Str.  Genevieve,  1  Dill.  135,  138,  Fed. 
Cas.  17,372,  United  States  v.  County  Treasurer,  1  Dill.  528,  2  Abb. 
(U.  S.)  60,  Fed.  Cas.  16,538,  appointing  marshal  to  levy  tax,  where 
municipality  would  not  elect  officers;  United  States  v.  Jefferson  County, 

5  Dill.  313,  314,  1  McCrary,  359,  360,  Fed.  Cas.  15,472,  holding  such  ob- 
ligation cannot  be  impaired  by  either  Constitution  or  other  laws;  United 
States  V.  Sterling,  2  Biss.  411,  Fed.  Cas.  16,388,  holding  expenditure  of 
income  in  current  expenses  no  excuse  for  default  on  bonded  debt;  Ex 
parte  Parsons,  1  Hughes,  285,  Fed.  Cas.  10,774,  holding  municipality's 
power  to  create  debt  by  bond,  carries  power  to  levy  tax  to  pay  it; 
United  States  v.  New  Orleans,  17  Fed.  488,  holding 'municipality's  power 
to  contract  liability  implies  power  to  tax  to  meet  it;  United  States  v. 
Judges,  etc.,  32  Fed.  715,  holding  if  power  to  levy  tax  existed  when 
bonds  were  issued  it  still  existed;  Saloy  v.  New  Orleans,  33  La.  Ann. 
89,  95,  holding  city's  power  of  taxation  to  pay  debts  not  limited  by  State 
Constitution;  State  v.  New  Orleans,  37  La.  Ann.  17,  holding  power  of 
taxation  existing  at  date  of  contract  continues  when  necessaiy  to  enforce 
it;  State  v.  Young,  29  Minn.  541,  9  N.  W.  748,  holding  State  constitu- 
tional amendment  void;  Gibbs  v.  Green,  64  Miss.  609,  holding  "liquidat- 
ing levee  law"  providing  for  tax  for  bonds  a  contract;  Priestly  v. 
Watkins,  62  Miss.  806,  holding  statute  engrafting  new  conditions  on 
county  bonds  void;  State  v.  Walsh,  31  Neb.  476,  477,  48  N.  W.  265, 
holding  exemption  of  internal  improvements  from  bond  tax  unconstitu- 
tional; McCless  v.  Meekins,  117  N.  C.  40,  23  S.  E.  101,  holding  act  au- 
thorizing levy  of  tax  to  pay  municipal  bonds  irrepealable  during  their 
<:ontinuance ;  Goodale  v.  Fcnnell,  27  Ohio  St.  432;  22  Am.  Bca».  326,  hold- 
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ing  that  statutes  restricting  power  of  assessment  previously  given  will 
be  construed  as  prospective  only;  Erie  R.  R.  Co.  v.  Pennsylvania,  21 
Wall.  498,  22  L.  Ed.  598,  holding  language  of  surrender  of  taxing  power 
of  State  must  be  clear  and  unmistakable;  Mount  Pleasant  v.  Beckwith, 
100  U.  S.  532,  25  L.  Ed.  704,  holding  debts  of  defunct  municipality  are 
burdens  upon  its  successor;  dissenting  opinion  in  Merriweather  v. 
Garrett,  102  U.  S.  632,  26  L.  Ed.  211,  majority  holding  taxes  to  pay 
debts  of  defunct  municipalities  collectible  only  in  statutory  mode; 
Sibley  v.  Mobile,  3  Woods,  540,  Fed.  Cas.  12,829,  holding  where  Con- 
stitution limited  city's  taxing  power,  bondholders  entitled  to  share  pro 
rata;  United  States  v.  Macon  County  Court,  45  Fed.  404,  holding  bond 
tax  payable  in  county  warrants  made  sufi&cient  for  payment  of  any  tax; 
Boyd  V.  State,  46  Ala.  334,  holding  lottery  privilege  granted  cannot  be 
taken  away  by  repeal;  Leavenworth  Co.  v.  Miller,  7  Kan.  506,  12  Am. 
Sep.  440,  holding  legislative  authorization  to  counties  to  aid  railroad 
companies  not  prohibited;  School  District  v.  State,  29  Kan.  71,  holding 
obligations  of  de  facto  school  district  binding;  dissenting  opinion  in 
State  V.  Pillsbury,  31  La.  Ann.  29^  30,  majority  holding  bondholders  can- 
not compel  levy  of  tax  on  one  species  of  property;  Lessley  v.  Phipps, 
49  Miss.  802,  holding  increased  exemption  statute  void  as  to  pre-exj^ting 
debts;  Watkins  v.  Macon  County  Court,  68  Mo.  36,  holding  common 
county  fund  not  applicable  to  .paying  special  bonded  debt;  State  v. 
Great  Falls,  19  Mont.  537,  49  Pac.  22,  holding  mandamus  proper  method 
to  comx)el  city  to  levy  special  tax;  Rader  v.  Road  District,  etc.,  36 
N.  J.  L.  281,  holding  right  to  recover  costs  not  part  of  remedy;  Taylor 
V.  Lambertville,  43  N.  J.  Eq.  115,  10  Atl.  813,  passing  upon  powers 
of  local  common  council;  People  v.  Ingersoll,  68  N.  Y.  33,  17 'Am.  Rep. 
197,  holding  bad  on  demurrer  complaint  by  State  alleging  fraudulent 
collection  of  special  county  tax;  Richmond  County  Gas-Light  Co.  v. 
Middletown,  59  N.  Y.  231,  construing  powers  of  local  board  of  town 
auditors;  Board  of  Education  v.  Louisville  etc.  Ry.  Co.,  110  Ky.  941, 
62  S.  W.  1128,  arguendo. 

Distinguished  in  Moore  v.  New  Orleans,  32  La.  Ann.  747,  holding  after 
grant  for  certain  purposes,  power  to  contract  debts  may  be  extended; 
Commissioners  of  Inland  Fisheries  v.  Holyoke  Water  Power  Co.,  104 
Mass.  457,  6  Am.  Rep.  257,  holding  Exemption  from  taxation  must  be 
shown  by  clear  words  of  statute;  St.  Louis  v.  Shields,  52  Mo.  356,  hold- 
ing municipality  could  not  claim  a  contractual  right  to  collect  taxes; 
Richmond  v.  Richmond  etc.  R.  R.  Co.,  21  Gratt.  616,  holding  a  city 
charter  not  a  contract  between  State  and  city. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  682,  689. 

Corporate*  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  E.  A.  38. 
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Mandamiui  will  lie  to  coxnifel  a  mxmlcipal  corporation  to  levy  an  an- 
tliorlzed  special  tax  to  pay  interest  on  its  bonds,  at  the  suit  of  a  bondholder. 

Approved  in  Santa  Cruz  v.  Waite,  98  Fed.  394,  39  C.  C.  A.  106,  hold- 
ing holder  of  city  bonds  or  coupons  therefrom,  containing  direct  promise 
to  pay,  may  sue  at  law  thereon  in  Federal  courts,  though  State  law 
requires  payment  out  of  special  fund  only  which  city  ofl&cers  are  re- 
quired to  create  by  tax  levy;  Riggs  v.  Johnson  County,  6  Wall.  198, 
18  L.  Ed.  777,  and  Supervisors  v.  Durant,  9  Wall.  417,  19  L.  Ed.  733, 
both  holding  mandamus  lies  to  compel  county  officers  to  levy  bond  tax; 
Walkley  v.  Muscatine,  6  Wall.  483,  18  L.  Ed.  931,  holding  mandamua 
to  compel  levy  of  tax  to  satisfy  municipal  judgment  proper  remedy; 
Morgan  v.  Town  Clerk,  7  Wall.  613,  19  L.  Ed.  203,  holding  ample  au- 
thority exists  for  mandamus  in  cases  assimilated  to  leading  case;  Reea 
V.  Watertown,  19  Wall.  120,  22  L.  Ed.  76,  and  Heine  v.  Levee  Commis- 
sioners, 19  Wall.  657,  22  L.  Ed.  225,  both  holding  equity  will  not  relieve 
where  mandamus  is  proper  remedy  to  comx)el  levy  of  tax ;  United  States 
y.  New  Orleans,  98  U.  S.  398,  25  L.  Ed.  227,  holding  mandamus  lies 
to  compel  city  to  levy  tax  to  pay  judgment  debt;  Commissioners  v. 
Sellew,  99  U.  S.  628,  25  L.  Ed.  336,  holding  mandamus  is  properly  di- 
rected to  a  county  in  its  corporate  name;  Thompson  v.  United  States^ 
103  U.  S.  4^,  26  L.  Ed.  523,  holding  mandamus  proceedings  against 
township  clerk  continue  as  to  his  successor;  United  States  v.  Jeffersoa 
County,  5  Dill.  323, 1  McCrary,  370,  Fed.  Cas.  15,472,  holding  mandamua 
lies  to  compel  County  Court  to  levy  tax  when  required;  Deuel  Co.  v. 
First  Nat.  Bank,  86  Fed.  266,  holding  Federal  courts  have  power  to  com- 
pel tax  levy  to  pay  judgment  against  county;  Ex  parte  Selma  etc.  R.  R. 
Co.,  45  Ala.  730,  6  Am.  Rep.  730,  holding  mandamus  will  lie  to  enforce 
issuance  of  bonds  legally  voted  for;  Vance  v.  Little  Rock,  30  Ark.  441,. 
450,  holding  power  to  levy  tax  to  pay  debt  could  not  be  impaired  by 
Constitution;  Columbia  Co.  v.  King,  13  Fla.  474,  holding  where  levy  is. 
imperative  demand  unnecessary  to  found  mandamus;  Commonwealth  v. 
Pittsburg,  88  Pa.  St.  83,  holding  mandamus  proper  remedy  to  compel 
city  to  levy  tax  to  pay  bonds;  O'Connor  v.  Memphis,  6  Lea,  754,  hold- 
ing new  municipal  corporation  liable  for  debts  of  its  predecessor; 
Voorhies  v.  Houston,  70  Tex.  339,  7  S.  W.  682,  holding  prohibition  of 
State  Constitution  cannot  affect  prior  charter  rights  of  local  taxation; 
State  V.  Milwaukee,  25  Wis.  132,  holding  city  may  be.  compelled  by  man- 
damus to  levy  tax  to  pay  judgment;  Waite  v.  Santa  Cruz,  89  Fed.  624,. 
holding  Circuit  Court  has  jurisdiction  of  action  on  municipal  bonds  by 
nonresident;  McCuUough  v.  Hicks,  63  S.  C.  545,  41  S.  E.  762,  arguendo^ 

Distinguished  in  Receiver  v.  New  Orleans,  49  La.  Ann.  809,  37  L.  B.  A. 
542,  21  South.  872,  holding  mandamua  improper  to  enforce  disputed 
claims. 
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« 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  240,  241. 

Right  of  relator  in  mandamus  to  attack  constitutionality  of  statute 
relied  on.    Note,  16  L.  B.  A.  (N.  S.)  268. 

Miscellaneous.    Miscited  in  Louisville  etc.  R.  R.  Co.  v.  Tennessee,  8 
Heisk.  788. 

4  WaU.  56&-572,  18  L.  Ed.  451,  THE  HINE  v.^  TBEVOB. 

Admiralty  Jurisdiction  of  Federal  courts  extends  over  all  waters  of  the 
United  States  which  are  navigable  in  fact.  Common-law  rule  of  ehb  and 
flow  of  tide  as  a  test  of  navigability  has  no  application  to  United  States. 

Approved  in  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeier,  7  Wall.  288,  19 
L.  Ed.  78,  holding  title  acquired  to  public  lands  bordering  on  navigable 
streams  stops  at  margin ;  The  Eagle,  8  Wall.  20,  19  L.  Ed.  868,  holding 
action  arising  out  of  collision  on  Detroit  River  within    cognizance  of 
admiralty ;  In  re  Gamett,  141  U.  S.  15,  85  L.  Ed.  684,  11  Sup.  Ct.  843, 
holding  law  of  limited  liability,  being  part  of  maritime  law,  applicable 
to  Savannah  River;  The  Glide,  167  U.  S.  614,  42  L.  Ed.  299, 17  Sup.  Ct. 
933,  holding  admiralty  jurisdiction  extends  to  liens  arising  while  vessel 
at  home  port ;  The  Avon,  1  Brown,  180,  Fed.  Cas.  680,  holding  admiralty 
jurisdiction  extends  over  Welland  Canal;  Daniel  Ball,  1  Brown,  197, 
Fed.  Cas.  3564  (affirmed  in  10  Wall.  563,  19  L.  Ed.  1001),  holding  ad- 
miralty jurisdiction  coextensive  with  navigable  waters  of  United  States ; 
Maltby  v.  Steam   Derrick  Boat,  3   Hughes,  481,  Fed.  Cas.  9000,  hold- 
ing derrick-boat  raised  in  public  navigable  river  subject  in  admiralty 
to  salvage;  Malony  v.  Milwaukee,  1  Fed.  613,  entertaining  jurisdiction 
of  illegal  maritime  tort  committed  on  canal;  Murray  v.  Ferry-Boat' F.  B.  ' 
Nimick,  2  Fed..  89,  holding  steamboat  plying  between  opposite  points 
of  Ohio  River  subject  to  admiralty  jurisdiction;  The  Ella  B.,  24  Fed. 
608,  holding  tug  engaged  in  towage  about  Buffalo  Harbor  within  ad- 
miralty jurisdiction;  Boston  v.  Crowley,  38  Fed.  204,  holding  admiralty 
has  jurisdiction  over  vessel  damaged  by  bridge  over    navigable  river; 
The  Katie,  40  Fed.  482,  488,  7  L.  R.  A.  69,  63,  holding  congressional  act 
extending  limited  liability  act  to  inland  navigation  valid;  Walters  v. 
Steamer  MoUie  Dozier,  24  Iowa,  196,  197,  95  Am.  Dec.  723,  724,  holding 
collision  between  boats  navigating  Missouri  River  subject  to  admiralty 
jarisdiction ;  Warren  v.  Kelley^  80  Me.  524, 15  Atl.  50,  holding  admiralty 
jurisdiction  extends  to  wherever  ships  float  and  navigation  successfully 
aids  commerce;  Dover  v.  Steamer  Hope,  42  Miss.  721,  722,  2  Am.  Rep. 
646,  647,  holding  enforcement  of  lien  against  vessel  navigating  navigable 
rivers  cognizable  only  in  Federal  courts ;  Concord  Mfg.  Co.  v.  Robertson, 
66  N.  H.  5,  18  L.  R.  A.  682,  25  Atl.  720,  holding  governmental  grants 
of  land  bounded  by  large   natural   ponds  limited  by   margin;  Willow 
VI— a 
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River  Club  v.  Wade,  100  Wis.  99,  42  L.  R.  A.  318,  76  N.  W.  276,  holding 
river  capable  at  time  of  floating  logs  and  small  rowboats  a  navigable 
stream;  The  Illinois,  White  and  Cheek,  2  Flipp.  408,  Fed.  Cas.  7006, 
holding  unnecessary  under  Tennessee  Code  that  credit  be  given  vessel 
to  create  lien;  Stewart  v.  Potomac  Ferry  Co.,  6  Hughes,  382,  12  Fed. 
304,  stating  logical  result  of  application  of  true  test  of  admiralty  ju- 
risdiction; The  Leonard,  3 -Ben.  270,  Fed.  Cas.  8256,  holding  action 
arising  from  contract  of  affreightment  within  admiralty  jurisdiction. 

Original  admiralty  Jurisdiction  of  District  Courts  conferred  by  Judi- 
ciary act  of  1789,  and  extending  to  all  navigable  waters  of  United  States, 
is  exclusive  of  both  Federal  and  State  courts,  except  where  limited  by  act 
of  1845  with  respect  to  lakes  and  their  connecting  waters  and  saving  in  all 
cases  such  concurrent  remedies  given  by  common  law. 

Approved  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
Federal  Circuit  Court  had  no  jurisdiction  to  enforce  maritime  liens 
or  liens  under  State  laws  for  supplies,  such  jurisdiction  belonging  ex- 
clusively to  Federal  District  Court ;  The  Eagle,  8  Wall.  24,  19  L.  Ed.  369, 
holding  District  Court  had  cognizance  of  action  arising  out  of  collision 
on  Detroit  River;  Ex  parte  Boyer,  109  U.  S.  632,  27  L.  Ed.  1057,  3 
Sup.  Ct.  435,  upholding  Federal  jurisdiction  over  torts  committed  upon 
canal;  In  re  Gamett,  141  U.  S.  17,  85  L.  Ed,  635, 11  Sup.  Ct.  844,  holding 
District  Court  had  jurisdiction  of  action  against  steamer  navigating 
Savannah  River;  The  J.  E.  Rumbell,  148  U.  S.  12,  87  L.  Ed.  847,  13 
Sup.  Ct.  500,  holding  State  lien  enforceable  by  proceedings  in  rem  must 
be  enforced  in  admiralty;  Moran  v.  Sturges,  154  U.  S.  276,  38  L.  Ed. 
988,  14  Sup.  Ct.  1025,  holding  State  court  without  authority  to  enjoin 
holders  of  maritime  liens ;  The  Glide,  167  U.  S.  624,  42  L.  Ed.  302,  17 
Sup.  Ct.  936,  holding  enforcement  in  rem  of  State  li*en  for  supplies 
cognizable  by  admiralty  exclusively;  Seven  Coal  Barges,  2  Biss.  300, 
Fed.  Cas.  12,677,  holding  District  Court  had  jurisdiction  of  case  of 
salvage  on  Ohio  River;  The  Willamette  Valley,  62  Fed.  296,  holding 
steamer  operated  by  receiver  not  exempt  from  maritime  liens ;  The  Port- 
land V.  Lewis,  2  Serg.  &  R.  201,  holding  proceedings  in  attachment 
should  be  removed  to 'District  Court;  Scott's  Case,  1  Abb.  (U.  S.)  340, 
Fed.  Cas.  12,522,  holding  State  lien  for  supplies  cannot  relate  back  to 
take  priority  over  mortgage;  Francis  v.  The  Harrison,  2  Abb.  (U.  S.) 
77, 1  Sawy.  355,  Fed.  Cas.  5038,  holding  materialman  claiming  lien  under 
State  law  entitled  to  priority;  Haslett  v.  The  Enterprise,  U  Fed.  Cas. 
784,  holding  proceedings  in  reip  may  be  used  in  admiralty  to  enforce 
State  lien;  Tug  E.  P.  Dorr  v.  Waldron,  62  111.  226,  14  Am.  Rep.  90, 
holding  State  court  has  jurisdiction  to  enforce  lien  against  vessel  for 
supplies;  Brookman  v.  Hamill,  43  N.  Y.  559,  3  Am.  Rep.  736,  holding 
State  court  has  jurisdiction  over  suit  for  wharfage;  Arnold  v.  Eastin, 
116  Ky.  699,  76  S.  W.  866,  arguendo. 
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Denied  in  The  Winnebago,  141  Fed.  948,  73  C.  C.  A.  295,  upholding 
Mich.  Comp.  Law,  c.  298,  giving  lien  to  persons  furnishing  labor  and 
material  in  construction  of  vessels  and  providing  for  their  enforcement 
in  State  courts. 

Distinguished  in  Schoonmaker  v.  Gilmore,  102  XT.  S.  119,.  26  L.  Ed.  95, 
holding  United  States  courts  have  not  exclusive  jurisdiction  of  suits  in 
X)er8onam  arising  from  collisions;  The  Arkansas,  6  McCrary,  373,  17 
Fed.  389,  holding  damage  done  by  vessel  on  flooded  lands  not  within' 
admiralty  jurisdiction;  Home  Ins.  Co.  v.  North  Western  Packet  Co., 
32. Iowa,  243,  7  Am.  Rep.  190,  holding  action  upon  bill  of  lading  not 
within  exclusive  jurisdiction  of  Federal  court. 

Admiralty  Jurisdiction  of  District  Courts  over  lakes  and  connecting 
waters  is  limited  and  governed  by  act  of  1846,  which  makes  jurisdiction  con- 
cnrrent  with  such  remedies  as  are  given  by  State  laws. 

Approved  in  The  Tra.  M.  Hedges,  163  Fed.  690,  owner  of  vessel  held 
liable  in  State  court  for  damages  caused  by  collision  cannot  maintain 
suit  in  admiralty  to  compel  contribution  from  another  vessel,  where 
owner  of  such  vessel  might  have  been  brought  into  State  court;  Horn 
V.  Schooner  Trial,  22  Wis.  631,  holding  State  court  had  jurisdiction  to 
enforce  service  lien  against  vessel  navigating  Lake  Michigan;  Tug 
E.  P.  Door  V.  Waldron,  62  111.  225,  14  Am.  R^.  89,  holding  objection  in 
Supreme  Court  that  proceedings  failed  to  show  jurisdiction  made  too 
late;  Dover  v.  Steamer  Hope,  42  Miss.  721,  2  Am.  Rep.  646,  holding 
State  court  without  jurisdiction  to  enforce  lien  by  attachment. 

Distinguished  in  The  Belfast,  7  WaU.  641,  19  L.  Ed.  271,  holding  ju- 
risdiction exclusive  to  enforce  shippers'  lien  for  transportation  between 
porls  of  same  State;  Bigley  v.  The  Venture,  21  Fed.  880,  holding  trial 
by-  jury  not  incident  in  admiralty  to  navigation  on  public  rivers. 

State  laws  conferring  Jurisdiction  to  enforce  maritime  torts  and  con- 
tracts by  proceeding  strictly  in  rem,  being  in  conflict  with  exclusive  Juris- 
diction of  District  Courts,  are  void;  such  proceedings  being  in  no  sense 
common-law  remedies  within  saving  clause  of  ninth  section  of  Act  of  1789. 

Approved  in  The  Robert  W.  Parsons  (Perry' v.  Haines),  191  U.  S. 
24,  36,  43,  48  L.  Ed.  76,  81,  84,  24  Sup.  Ct.  8,  upholding  exclusive  Fed- 
eral admiralty  jurisdiction  of  suit  to  enforce  lien  for  repairs  made  in 
port  of  State  to  which  it  belongs  to  canal-boat  engaged  in  traffic  on 
Erie  Canal  and  Hudson  River;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177 
U.  S.  641,  44  L.  Ed.  923,  20  Sup.  Ct.  826,  holding  bill  to  enforce  lien 
for  towage  by  foreclosure  of  lien  on  lumber  raft  where  suit  is  brought 
against  individual  defendants  is  not  suit  in  rem  within  exclusive  Fed- 
eral admiralty  jurisdiction;  Keithley  v.  North  Pac.  S.  S.  Co.,  232  Fed. 
256,  257,  right  of  action  in  personam  for  tort  committed  on  shipboard 
in  navigable  waters  may  be  enforced  in  State  court,  though    remedy 
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might  be  had  in  admiralty  court;  Schnede  v.  Zenith  S.  S.  Co.,  216  Fed. 
568,  maritime  law  to  exclusion  of  State  law  determines  employee's  rights 
in  action  to  recover  for  injuries  whether  action  is  brought  in  State  or 
Federal  court;  The  Fred  E.  Sander,  208  Fed.  727,  4  N.  C.  C.  A.  894^ 
Workmen's  Compensation  Act,  abolishing  civil  actions  for  damages  re- 
sulting from  negligence  of  employers,  does  not  withdraw  remedy  of 
enforcing  maritime  lien  for  injuries  by  proceeding  in  rem;  Murray  v^ 
Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  692,  action  by  longshoreman 
against  ship  owners  to  recover  damages  for  injury  received  on  ship 
through  defendant's  negligence  was  suit  to  enforce  common-law  remedy, 
and  not  proceeding  in  rem  exclusively  within  admiralty  jurisdiction; 
The  Saratoga,  204  Fed.  964,  123  C.  C.  A.  274,  State  statute  did  not 
create  maritime  lien  for  repairs  authorizing  proceeding  in  rem  s^ainst 
vessel,  but  only  right  of  attachment  in  action  of  debt;  Olsen  v.  Buroh^ 
133  Cal.  481,  65  Pac.  1032,  upholding  Cal.  Code  Civ.  Proc,  §§  813-824,. 
relating  to  suits  against  vessels;  Kennerson  v.  Thames  Towboat  Co.,. 
89  Conn.  372,  373,  L.  R.  A.  1916A,  486,  94  Atl.  375,  Workmen's  Com- 
pensation Act  is  applicable  to  death  of  persons  employed  in  State  and 
killed  in  navigable  waters  outside  State,  as  admiralty  court  jurisdiction 
is  not  exclusive  in  personal  actions;  In  re  Walker,  215  N.  Y.  631,  Ann. 
Cas.  1916B,  87,  109  N.  E.  605,  employee  injured  on  steamer  lying  at 
pier  in  Hudson  River  within  admiralty  jurisdiction  might  elect  to  pro- 
ceed under  compensation  act;  The  Glide,  167  U.  S.  616,  617,  618,  42 
Lb  £d.  299,  300,  17  Sup.  Ct.  933,  934,  holding  enforcement  in  rem  of 
lien  created  by  State  statutes  belongs  exclusively  to  admiralty;  Surplus 
etc.  of  Ship  Edith,  5  Ben.  439,  Fed.  Cas.  4282,  s.  c,  11  Blatchf .  453,  466, 
465,  Fed.  Cas.  4283,  holding  proceedings  under  State  laws  to  enforce 
maritime  liens  void;  The  B.  F.  Woolsey,  18  Blatchf.  352,  4  Fed.  660, 
holding  State  court  without  jurisdiction  to  enforce  lien  for  repairs; 
The  Canada,  7  Sawy.  185,  7  Fed.  732,  Jackson  v.  Kinnie,  13  Fed.  Cas. 
218,  Moir  v.  The  Dubuque,  17  Fed.  Cas.  570,  General  Tompkins,  9  Fed. 
621,  and  Weston  v.  Morse,  40  Wis.  461,  all  holding  State  court  without 
jurisdiction  to  enforce  liens  given  by  State  law  by  proceedings  in  rem; 
The  Circassian,  11  Bli^tchf.  478,  5  Fed.  Cas.  691,  holding  proceedings 
in  rem  will  not  lie  to  enforce  alleged  lien  for  supplies;  Stewart  v» 
Potomac  Ferry  Co.,  5  Hughes,  376,  12  Fed.  299,  holding  State  law  en- 
forcing lien  by  attachment  before  any  service  made,  invalid ;  The 
William  M.  Hoag,  69  Fed.  745,  holding  State  statute  void  which  bars 
seamen's  lien  for  wages  after  one  year;  Steamer  Mist  v.  Martin  &  Co.^ 
41  Ala.  718,  holding  lien  for  supplies  only  enforceable  by  admiralty 
proceedings  in  Federal  court ;  Steamer  Rio  Grande  v.  Rawson,^  42  Ala. 
134,  holding  State  court  without  jurisdiction  of  libel  for  work  and  labor 
performed;  Murphey  v.  Mobile  Trading  Co.,  49  Ala.  438,  and  Crawford 
V.  Bark  Reed,  42  Cal.  473,  both  holding  contract  for  supplies  furnished 
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vessel  unenforceable  by  admiralty  process  in  State  courts;  Ford  v. 
Tuget,  29  Ind.  53,  holding  bond  releasing  boat  seized  under  law  for 
enforcement  of  liens  without  consideration;  Walters  v.  Steamer  Mollie 
Dozier,  24  Iowa,  198,  199,  95  Am.  Dec.  ^725,  726,  holding  State  court 
without  jurisdiction  over  proceedings  in  rem  for  damages  due  to  colli- 
sion ;  Young  v.  Ship  Princess  Royal,  22  La.  Ann.  389,  2  Am.  Rep.  732, 
dismissing  suit  where  damages  are  sought  for  maritime  tort  by  proceed- 
ings in  rem;  Southern  Dry  Dock  Co.  v.  Steamboat  J-  D.  Perry,  23  La. 
Ann.  40,  8  Am.  Rep.  687,  holding  State  court  without  jurisdiction  to 
enforce  lien  for  repairs  by  proceedings  in  rem;  Haeberle  v.  Barringer, 
29  La.  Ann.  411,  holding  suit  against  ship  without  naming  owners  not 
within  jurisdiction  of  State  court;  Hayford  v.  Cunningham,  72  Me.  133, 
lidding  enforcement' of  lien  for  repairing  foreign  vessel  exclusively 
within  Federal  court's  jurisdiction;  Warren  v.  Kelley,  80  Me.  528,  629, 
530,  15  Atl.  52,  53,  holding  State  statute  authorizing  enforcement  of 
lien  for  repairs  unconstitutional ;  Griswold  v.  Steamer"  Otter,  12  Minn. 
467,  93  Am.  Dec.  240,  dismissing  proceeding  against  vessel  for  breach 
of  contract  of  affreightment ;  Dever  v.  Steamer  Hope,  42  Miss.  718,  724, 
2  Am.  Rep.  644,  649,  holding  State  courts  without  jurisdiction  to  enforce 
by  attachment  demand  for  work  done ;  In  re  Steamer  Josephine,  39  N.  T. 
26,  27,  holding  State  statute  authorizing  proceeding  against  steamer  by 
name  unconstitutional;  Baird  v.  Daly,  67  N.  T.  247,  15  Am.  Rep.  491, 
holding  State  Supreme  Court  had  jurisdiction  over  action  for  damage 
for  negligent  towing;  Steamer  General  Buell  v.  Long,  18  Ohio  St.  530, 
holding  action  for  failure  to  transport  passenger  not  enforceable  under 
watercraft  law;  Steamer  Petrel  v.  Dumont,  28  Ohio  St.  610,  614,  22 
Am.  Rep.  399,  402,  holding  State  court  without  jurisdiction  to  enforce, 
by  proceedings  in  rem,  contract  for  repairs;  Campbell  v.  Serman,  35 
Wis.  107,  holding  proceeding  against  vessel  to  enforce  pilots'  wages  not 
within  State  court's  jurisdiction;  American  Steamboat  Co.  v.  Chace,  16 
Wall.  531,  21  L.  £d.  371,  holding  State  statute  giving  action  on  case 
for  damages  not  interfering  with  admiralty;  The  Lottawanna,  20  Wall. 
218,  22  L.  Ed.  262,  holding  material  furnished  vessel  at  home  port  docs 
not  create  maritime  lien;  Comings  v.  The  Ida  Stockdale,  6  Fed.  Cas. 
206,  granting  leave  to  amend  complaint  where  allegations  sufficient  to 
confer  jurisdiction ;  United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed. 
337,  holding  vessel  plying  between  ports  of  same  State  guilty  of  mari- 
time tort;  The  J.  F.  Warner,  22  Fed.  345,  holding  admiralty  will  enforce 
State  lien  attached  to  purely  executory  agreement  of  affreightment; 
The  John  C.  Sweeney,  55  Fed.  543,  holding  admiralty  without  juris- 
diction of  libel  for  damage  done  to  bridge  by  collision;  dissenting  opin- 
ion in  Steamer  Belfast  v.  Boon,  41  Ala.  74,  majority  holding  State  law 
giving  and  enforcing  lien  of  affreightment  by  admiralty  proceedings 
constitutional;  Tug  Montauk  y.  Walker^  47  111.  337,  holding  jurisdiction 
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most  affirmatively  appear  in  proceedings  in  rem  in  State  court;  dis- 
senting opinion  in  Atlantic  Works  v.  Tug  Glide,  157  Mass.  533,  33 
N.  E.  166,  majority  holding  Superior  Court  had  jurisdiction  to  enforce 
lien  for  repairs. 

Distinguished  in  Edwards  v.'  Elliott,  21  Wall.  556,  22  L.  Ed.  492,  The 
Selt,  3  Biss.  347,  349,  Fed.  Gas.  12,649,  The  Island  City,  1  Low.  377, 
Fed.  Cas.  7109,  Whittaker  v.  The  J,  A.  Travis,  29  Fed.  Cas.  1117, 
Sylvan  Stream,  35  Fed.  315,  Southern  Dry  Dock  Co.  v.  Gibson,  22 
La.  Ann.  624,  and  Atlantic  Works  v.  Tug  Glide,  157  Mass.  525,  526,  34 
Am.  St.  Rep.  806,  306,  33  N.  E.  163,  all  holding  State  court  had  juris- 
diction to  enforce  liens  for  repairs  and  materials  furnished  vessel; 
Norton  v.  Switzer,  93  U.  S.  366,  23  L.  Ed.  907,  holding  suit  for  services 
as  master  and  superintendent  cognizable  in  State  courts;  Johnson  v. 
Chicago  etc.  Elevator  Co.,  119  U.  S.  397,  30  L.  Ed.  460,  7  Sup.  Ct.  258^ 
holding  suit  in  personam  against  owner  of  vessed  properly  cognizable 
in  State  court ;  The  Unadilla,  8  Bern  481,  Fed.  Cas.  14,332,  enforcing  lien 
given  by  State  laws  for  supplies;  Francis  v.  The  Harrison,  2  Abb.  78, 
1  Sawy.  356,  Fed.  Cas.  5038,  enforcing  liens  of  materialmen  against 
proceeds  in  registry;  The  Menominie,  36  Fed.  199,  enforcing  State  lien 
for  supplies,  though  remedy  to  enforce  it  void ;  Steamer  Belfast  v.  Boon^ 
41  Ala.  69,  70,  73,  holding  State  statute,  giving  and  enforcing  lien  for 
affreightment  by  admiralty  proceedings  valid;  Easton  v.  Penny  wit,  25 
Ark.  148,  holding  in  action  for  debt,  boat  may  be  seized  on  attachment; 
Davis  V.  Mason,  44  Ark.  554,  holding  contracts  for  ship  building  not 
maritime,  and  enforceable  in  State  courts;  People  v.  Steamer  America^ 
34  Cal.  680,  holding  act  giving  harbor  commissioners  authority  to  pro- 
ceed in  rem  for  wharfage,  valid;  Williamson  v.  Hogan,  46  111.  514,  re- 
stating propositions  established  in  Moses  Taylor,  4  Wall.  411,  18  L.  Ed. 
397,  and  holding  actions  may  be  maintained  in  State  courts  on  contracts 
for  supplies  furnished  at  home  port;  Gindele  v.  Corrigan,  129  111.  586, 
588,  16  Am.  St.  Rep.  293,  294,  22  N.  E.  516,  517,  sustaining  jurisdiction 
of  State  court,  where  boat  attached  in  action  against  owner;  Sinton  v. 
Steamer  R.  R.  Roberts,  34  Ind.  450,  7  Am.  Rep.  230,  and  case  of  same 
name  in  46  Ind.  479,  holding  within  jurisdiction  of  State  court  to  en- 
force lien  for  machinery  furnished ;  Stewart  v.  Harry,  3  Bush,  443,  hold- 
ing State  court  had  jurisdiction  to  try  action  against  owners  for  dam- 
ages ;  State  v.  Voorhies,  39  La.  Ann.  502,  4  Am.  St.  Rep.  277,  2  South. 
39,  collecting  cases  and  holding  State  court  has  jurisdiction  of  suit  in 
personam,  though  coupled  with  sequestration;  Marshall  v.  Curtis,  5 
Bush,  611,  612,  holding  State  statute,  authorizing  seizure  of  vessel  with- 
out making  owners  parties,  unconstitutional;  John  Spry  Lumber  Co.  v. 
Steam  Barge,  76  Mich.  328,  43  N.  W.  578,  holding  State  court  had  juris- 
diction where  vessel  collided  with  log  boom;  Globe  Iron  Works  Co.  v. 
Steamer  John  B.  Ketcham,  2d,  100  Mich.  588,  43   Am.  St.  Rep.  468, 
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59  N.  W.  248,  holding  contracts  for  construction  can,  before  vessel 
launched,  be  enforced  in  State  court ;  Stapp  v.  Steamer  Clyde,  43  Minn. 
194,  45  N.  W.  430,  holding  suits  enforcing  liens  against  boats  on  inland 
lakes  within  State  jurisdiction ;  Parisot  v.  Green,  46  Miss.  749,  uphold- 
ing judgment  of  State  court  against  owners  of  steamboat  for  supplies 
furnished;  Cavender  v.  Steamer  Fanny  Barker,  40  Mo.  243,  remedy 
given  by  State  statute  may  be  enforced  against  boat  by  name;  Edwards 
V.  Elliot,  34  N.  J.  L.  98,  holding  State  statute  constitutional  giving 
remedy  for  enforcing  construction  lien;  Brookman  v.  Hamill,  43  N.  Y. 
563,  8  Am.  Rep.  738,  holding  State  court  has  jurisdiction  in  suit  for 
wharfage;  Brown  v.  Gilmore,  92  Pa.  St.  46,  holding  State  court  had 
jurisdiction  of  suit  for  negligent  loss  of  barges;  Chase  v.  American 
Steamboat  Co.,  9  R.  I.  432,  11  Am.  Rep.  282,  holding  State  court  had 
jurisdiction  over  suit  to  recover  for  death  of  intestate;  Waggoner  v.  St. 
John,  10  Heisk.  610,  513,  holding  State  court  had  jurisdiction  to  enforce 
statutoiy  lien. 

Maritime  contracts — ^Lien  for  materials  for  construction  of  vessels. 

Note,  13  Am.  Rep.  27$. 
Jurisdiction  of  torts  on  high  seas«    Note,  18  Am.  Dec.  567. 

Territorial  limit  of  admiralty  jurisdiction.    Note,  82  Am.  Dec.  67, 
68. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  235, 
236,  241,  242. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann,  Oas.  1217. 

Right  to  maritime  lien  for  supplies.    Note,  24  £.  R.  0.  655. 

State  courts  under  State  laws  are  not  prohibited  by  any  act  of  Congress 
ftom  seizing  on  attachment  and  selling  upon  execution  the  Interest  of  any 
owner  in  vessel,  where  proceeding  is  against  defendant  by  name,  nor  ftom 
maintaining  actions  in  personam  against  defendant  in  tlie  common-law 
courts. 

Approved  in  Rounds  v.  Cloverport  Foundry  etc.  Co.,  237  U.  S.  306, 
307,  308,  59  L.  Ed.  968,  969,  35  Sup.  Ct.  596,  in  action  in  personam  State 
court  has  jurisdiction  to  issue  auxiliary  attachment  against  vessel  for 
repairs  under  State  lien  laws;  Old  Dominion  Steamship  Co.  v.  Gilmore, 
207  U.  S.  404,  52  L.  Ed.  269,  28  Sup.  Ct.  133,  statute  giving  damages 
for  death  caused  by  tort  extends  to  case  of  wrongful  death  of  citizen 
on  vessel  on  high  seas  caused  by  negligence  of  another  vessel;  The  J.  R. 
Langdon,  163  Fed.  475,  90  C.  C.  A.  18,  libelants  intervening  in  creditors' 
suit  to  establish  maritime  lien  and  receiving  adverse  decision  cannot 
thereafter  maintain  suit  in  rem  in  admiralty  to  enforce  lien;  The  West- 
em  States,  159  Fed.  358,  86  C.  C.  A.  354,  verdict  of  jury  in  admiralty 
case  awarding  libelant  fifteen  thousand  dollars  damages  was  set  aside 
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by  judge  and  decree  entered  for  five  thouss^d  dollars  witKont  reference 
to  whether  verdict  was  conclusive  or  merely  advisory;  Tyler  v.  Court 
of  Registration,  175  Mass.  99,  55  N.  E.  823,  upholding  Stats.  1898, 
e.  562,  providing  for  cutting  off  adverse  interests  in  land  of  unknown 
claimants  by  publication  of  notice  to  "whom  it  may  concern";  Leon  v. 
Oalceran,  11  Wall.  191,  20  L.  Ed.  77,  holding  State  court  had  jurisdic- 
tion over  suit  for  mariners'  wages  in  personam;  Pennywit  v.  Eaton,  15 
Wall.  384,  21  L.  Ed.  114,  holding  suit  in  State  court  against  owners 
instituted  by  attachment,  not  admiralty  proceeding;  American  Steam- 
boat Co.  V.  Chace,  16  Wall.  533,  21  L.  Ed.  872,  upholding  action  in  State 
court  against  common  carrier  for  damages' for  personal  injuries;  John- 
son V.  Chicago  etc.  Elevator  Co.,  119  U.  S.  399,  80  L.  Ed.  451,  7  Sup.  Ct. 
259,  holding  State  court  had  jurisdiction  over  action  where  boom  of 
vessel  damaged  building;  In  re  Surplus  etc.  Ship  Edith,  11  Blatchf.  466, 
Fed.  Cas.  4283,  holding  within  jurisdiction  of  State  couA  to  enforce 
lien  for  materials  furnished  home  vessel;  Eaton  v.  Pennywit,  25  Ark. 
148,  holding  in  ordinary  action  for  debt,  boat  may  be  seized  on  attach- 
ment; Walter  v.  Kierstead,  74  Ga,  24,  upholding  proceeding  in  State 
court  by  attachment  against  dredge;  Gindele  v.  Corrigan,  129  111.  588, 
16  Am.  St.  Rep.  294,  22  N.  E.  517,  holding  State  court  had  jurisdiction 
where  boat  was  attached  for  maritime  tort ;  'Waggoner  v.  St.  John,  10 
Heisk.  511,  holding  State  giving  court  jurisdiction  to  enforce  li^n  on 
boats,  constitutional;  Thompson  v.  Robinson,  34  Ark.  54,  holding  sure- 
ties not  relieved  for  failure  to  attach  where  no  grounds  existed. 

Distinguished  in  Pelham  v.  The  B.  F.  Woolsey,  3  Fed.  464,  upholding 
jurisdiction  of  District  Court  over  libel  for  wharfage. 

Miscellaneous.  Cited  in  Ex  parte  Andrews  and  Mott,  40  Ala.  656, 
to  matter  of-  concurrent  jurisdiction  of  State  and  Federal  courts; 
English  V.  Oliver,  28  Ark.  333,  to  point  that  State  may  limit  its  taxing 
power  by  contract. 

4  Wall,  572-583,  18  !•.  Ed.  305,  MEWEIJi  y.  NIXON.  « 

Question  of  usury  cannot  he  brought  up  In  Supreme  Court,  mUesB  sncli 
<|ue8tion  Is  In  some  way  raised  in  the  court  below. 

Approved  in  Paddock  v.  Fish,  10  Fed.  128,  following  rul«w 

4  Wall.  584-598,  18  L.  Ed.  410,  8PABB0W  Y.  STEONO. 

Supreme  Court  will  not  take  Jurisdiction  on  error  to  territorial  court 
judgment,  purporting  to  affirm  a  Judgment  below,  but  shown  by  the  record 
merely  to  have  affirmed  an  order  denying  a  new  trial,  that  being  discre- 
tionary and  not  appealable. 

Approved  in  Copper  King  v.  Johnson,  195  U.  S.  627,  49  L.  Ed.  861,  26 
Sup.  Ct.  793,  following  rule;  Kerr  v.  Clampitt,  95  U.  S.  190,  24  L.  Ed. 


121  BELL  V.  MOBILE  &  OHIO  E.  R.  CO.    4  WaU.  698-602 

494,  holding  Supreme  Court  oaimot  examine  errors  of  Utah  courts  with- 
out bill  of  exceptions. 

4  WalL  596-602, 18  L.  Ed.  SS8,  BEIX  v.  MOBILE  As  OHIO  B.  B.  00. 

In  absence  of  legislative  authority,  a  municipal  corporation  cannot 
modify  or  alter  stock  subscription  to  railroad  voted  by  people  under  statu- 
tory authority,  nor  make  any  compromise  with  railroad  which  alters  or  modi- 
fies such  stock  subscription. 

Approved  in  Putnam  v.  New  Albany,  4  Biss.  380,  Fed.  Cas.  11,481, 
holding  city  cannot  annul  stock  subscription  to  railroad  without  consent 
of  creditors ;  Green  v.  Dyersburg,  2  Flipp.  489,  Fed.  Cas.  5756,  holding 
city  authorized  to  issue  six,  cannot  issue  seven  per  cent  bonds;  State 
V.  Commissioners  of  Nemaha  Co.,  lO  Kan.  581,  holding  authority  given 
city  to  take  stock  in  railroad  terminated  by  consolidation  of  railroad. 

Distinguished  in  New  Albany  v.  Burke,  11  Wall.  105,  20  L.  Ed.  158» 
holding  city  may  redeem  its  bonds  and  cancel  subscription  to  railroad 
company. 

Municipal  officer  having  collected  tax  48  ordered,  to  pay  municipal  stock 
subscription  to  railroad,  has  no  discretion  to  refuse  to  pay  the  amount  in  his 
hands  for  such  purpose,  and  Ills  omission  to  give  the  bond  prescribed  by  law 
to  Insure  his  discharge  of  this  duty,  does  not  affect  his  liability  to  pay  as 
ordered. 

Approved  in  Mississippi  Co.  v.  Jackson,  51  Mo.  25,  holding  sheriff 
bound  to  pay  over  "jail  tax"  collected,  thouf^h  illegally  assessed;  Jewell 
V.  Gilbert,  64  N.  H.  19,  10  Am.  St.  Rep.  S64,  5  Atl.  85,  holding  person 
serving  writ  as  deputy  sheriff,  officer  for  purpose,  though  written  ap- 
pointment unsealed;  McLean  v.  State,  8  Heisk.  255,  holding  tax  col- 
lector and  his  sureties  liable  for  amount  of  tax  collected;  though  illegally 
assessed. 

'Where  there  Is  confusion  in  record  as  to  disposition  of  demurrers  and 
pleas  in  abatement,  all  antecedent  irregularities  are  waived  by  defendant 
filing  plea  to  merits  and  parties  going  to  trial. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  23^  Fed.  864,  filing  by 
bankrupt  of  answer  to  petition  by  creditors  to  reopen  estate  was  waiver 
of  error  in  prior  order  overruling  demurrer;  United  Kansas  Portland 
Cement  Co.  v.  Harvey,  216  Fed.  318,  132  C.  C.  A.  460,  filing  answer 
-waives  technical  defects,  and  objection  to  introduction  of  evidence  on 
pTonnd  that  complaint  does  not  state  cause  of  action  will  not  be  allowed 
in  Federal  court;  Stanton  v.  Embrey,  93  U.  S.  553,  23  L.  Ed.  985,  holding 
pleading  over  to  declaration  held  good  on  demurrer,  waives  demurrer; 
Cuthbert  v.  Galloway,  35  Fed.  468,  holding  noncitizenship,  to  defeat 
jnrisdiction,  must  be  pleaded  before  plea  to  merits;  Robinson  v.  Hart- 
ridjje,  13  Fla.  507,  holding  bill  containing  answers  to  questions  objected 
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to,  objection  is  considered  abandoned;  Fisher  v.  Scholte,  30  Iowa,  222, 
holding  answer  to  merits  being  filed,  to  sustain  demurrer  was  error; 
Pottinger  v.  Garrison,  3  Neb.  223,  holding  error  not  assignable  on  judg- 
ment overruling  demurrer  if  answer  to  merits  filed;  Delaware  etc. 
R.  R.  Co.  V.  Salmon,  39  N.  J.  L.  301,  23  Am.  Rep.  215,  holding  no  writ 
of  error  allowable  on  order  overruling  demurrer  with  leave  to  plead; 
State  V.  Chadwick,  10  Or.  427,  holding  objection  that  suit  was  unau- 
thorized waived  by  filing  answer;  Young  v.  Martin,  3  Utah,  486,  24  Pac. 
910,  holding  further  pleading  or  trial  waives  error  in  ruling  of  court 
upon  demurrer. 

Distinguished  in  City  of  Harper  v.  Daniels,  211  Fed.  64,  129  C.  C  A. 
242,  where,  after  demurrer  to  petition  was  overruled,  defendant  an- 
swered over,  judgment  was  reversed  for  error  in  overruling  demurrer 
to  petition  to  revive  judgment  barred  by  statute  of  limitations. 

Miscellaneous.  Cited  in  Quincy  etc.  R.  R.  Co.  v.  Morris,  84  HI.  419, 
to  proposition  that  city  may  aid  in  construction  of  railroad,  lying  in 
different  State;  Iowa  etc.  Land  Co.  v.  Carroll  Co.,  39  Iowa,  166,  to 
proposition  that  statute  giving  "municipal  corporations"  power  to  issue 
bonds,  includes  counties. 

4  WaU.  603-604,  18  L.  Ed.  460,  BTAN  v.  THOMAS. 

Supreme  Oourt  has  no  jurisdiction  on  error  to  State  court,  where  the 
tetter's  decision  was  in  favor  of  rights  set  up  under  United  States  patent 
there  drawn  in  question. 

Approved  in  Carpenter  v.  Williams,  9  Wall.  786,  19  L.  Ed.  828,  hold- 
ing Supreme  Court  has  not  jurisdiction  of  suit  for  land,  not  questioning 
Federal  authority ;  Missouri  v.  Andriano,  138  U.  S.  501,  34  L.  Ed.  1014, 
11  Sup.  Ct.  387,  holding  State  court  judgment  upholding  validity  of 
Federal  statute,  not  reviewable  by  Federal  courts. 

Writ  of  error — Judgment  of    State    courts   reviewable  by  United 
States  Supreme  Court.    Note,  91  Am.  Dec.  197. 

What  adjudication  of  State  courts  reviewable  in  'Federal  Supreme 
Court.    Note,  62  L.  E.  A.  543. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 

to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A. 

54. 

i 

4  WaU.  605^17,  18  L,  Ed.  447,  PEABSON  ▼.  DUANE. 

Common  carriers  of  passengers  are  obliged  to  carry  all  persons  applying 
for  passage,  if  accommodations  are  sufficient,  unless  there  is  proper  excuse 
for  refusal. 

Approved  in  Lemont  v.  Washington  etc.  R.  Co.,  1  Mackey  (D.  C), 
184,  47  Am.  Rep.  238,  sick  passenger  on  street-car  must  conform  to  rea- 
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sonable  reg^alations  and  has  no  prerogative  to  annoy  passengers  by 
offensive  conduct,  and  that  conduct  ^  was  not  willful  is  no  protection 
against  expulsion. 

Though  carrier  may  refuse  iMuwage  to  person,  such  refusal  must  pre- 
cede sailing  of  ship/  and  where  person  taken  as  passenger,  violating  no  rule 
of  hoat,  Is  eiq^elled  ftom  the  ship  and  returned  to  port  from  which  he  sailed, 
captain  Is  liable  In  damages  for  such  expulsion,  even  though  acting  without 
malice  and  to  prevent  bodily  liarm  certain  to  be  Inflicted  upon  passenger 
on  arrival  at  destination. 

Approved  in  Owens  v.  Macon  etc.  Ry.  Co.,  119  Ga.  233,  46  S.  E.  88, 
upholding  refusal  of  carrier  to  carry  violent  lunatic  when  carrier  had 
no  notice  of  intention  to  ship  lunatic;  The  Leo,  11  Blatchf.  237,  Fed. 
Gas.  8254,  holding  removal  of  passenger  from  boat  carrying  on  busint^s 
prohibited  on  boat,  justifiable;  Meyer  v.  St.  Louis  etc.  R.  R.  Co.,  54 
Fed.  120,  4  C.  C.  A.  221,  holding  carrier  not  bound  to  carry  insane  per- 
son; Furgason  v.  Citizens  etc.  R.  R.  Co.,  16  Ind.  App.  180,  44  N.  E. 
938,  holding  carrier  not  bound  to  carry  persons  whose  presence  may 
annoy  or  injure  others;  Brown  v.  Memphis  etc.  R.  R.  Co.,  7  Fed.  64, 
holding  jury  may  inflict  punitive  damages  on  company  for  expelling 
person  from  car. 

Distinguished  in  Lemont  v.  Washington  etc.  R.  R.  Co.,  1  Mackey, 
184,  47  Am.  Rep.  239,  holding  conductor  may  exclude  person  for  conduct 
causing  conductor  to  apprehend  disorder  and  annoyance. 

Expulsion  of  passenger  by  common  carrier,  power  of,  where,  when 
and  how  may  be  exercised.    Note,  68  Am.  Dec.  572. 

What  person^  carrier  may  refuse  to  transport.  Note,  107  Am.  8t. 
Bep.  299,  303. 

Duty  to  passengers  taken  ill  during  journey.    Note,  31  L.  B.  A.  262. 

Right  of  carrier  of  passengers  or  of  goods  to  exclude  from  its  con- 
veyances or  premises  person  of  bad  character  or  reputation. 
Note,  Ann.  Oas.  191SB,  1347. 

Tenon  wrongfully  expelled  from  vessel  on  which  he  was  passenger 
is  entitled  to  compensation  for  injury  done  him  so  far  as  such  injury  arose 
ftom  expulsion,  but  not  to  damages  afterward  suffered  in  getting  to  place  for 
which  he  had  taken  passage. 

Approved  in  Webber  v.  Old  Colony  St.  Ry.  Co.,  210  Mass.  442,  97 
N.  £.  75,  street-car  passenger  made  more  susceptible  to  jolt  by  physical 
condition  is  not  wholly  deprived  of  right  to  recover  for  injuries  from 
negligent  jolting  of  car;  Quigley  v.  Central  etc.  R.  R.  Co.,  5  Sawy.  113, 
Fed.  Cas.  11,510,  holding  damages  for  removal  from  car  must  be  natural 
result  of  removal. 

Limitation  of  carrier's  duty  and  liability  as  to  dangerous  articlea. 
Note,  86  L.  B.  A.  649. 
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4  WaU.  617-634, 18  L.  Ed.  389,  WAB£  Y.  UNITED  STATES. 

Oommissions  are  allowed  deputy  postmasters  on  postage  collected  at  their 
offices,  tbeir  receipts  and  expenditures  to  be  dccounted  for  quarterly;  hence 
claim  of  deputy  postmaster,  whose  office  had  been  discontinued  by  post- 
master-general, would  not  be  for  commissions,  but  for  damages  for  being 
wrongfully  prevented  ftom  earning  commissions. 

Approved  in  Clyde  y.  Knight,  12  R.  I.  195,  holding  nnliquidated  dam- 
ages, not  arising  out  of  transaction  sued  upon,  inadmissible  as  setoff. 

In  suits  against  delinquent  postmasters  or  mall  contractors,  no  counter- 
claim  can  be  sustained  at  trial,  unless  presented  to  auditor  of  postofflce  de- 
partment and  disallowed  wholly  or  in  part,  unless  defendant  then  has 
vouchers,  which  he  could  not  before  procure,  and  was  prevented  from  pre- 
senting them  by  unavoidable  accident. 

.  Distinguished  in  Norton  v.  United  States,  81  Fed.  821,  26  C.  C.  A. 
637,  h61ding  in  suit  on  bond,  postmaster  may  show  money  not  received,, 
without  auditing  vouchers. 

Setoff,  counterclaim  or  recoupment  in  aotion  by  State.    Note,  SS 
L.  B.  A.  (N.  S.)  381. 

Postmaster-general  may  lawfully  discontinue  office  though  postmaster 
was  appointed  by  President^  and  when  office  is  discontinued,  postmaster  no 
longer  holds  office,  and  consequently  is  no  longer  entitled  to  commissions  or 
damages. 

Approved  in  Bishop  v.  State,  149  Ind.  228,  63  Am.  St.  Rep.  283,  39 
L.  R.  A.  279,  48  N.  E.  1040,  holding  persons  discharging  duties  of  local 
postoffices  "deputies"  of  postmaster-general. 

Distinguished  in  Chase  v.  United  States,  155  U.  S.  501,  39  L.  Ed.  238^ 
15  Sup.  Ct.  176,  holding  postmaster-general  cannot  lease  accommodations 
for  local  postoffice  for  twenty  years;  United  States  v.  Doullut,  213  Fed. 
736, 130  C.  C.  A.  243,  Secretary  of  Treasury  has  no  ^ower  to  lea^  build- 
ing for  five  years  for  customs  service. 

Miscellaneous.  Cited  in  United  States  v.  Boston  Elevated  By.  Co., 
176  Fed.  968,  Government's  occupation  of  rented  building  for  postoffice 
was  not  dedication  of  site  for  public  use. 

4  WalL  634-642,  18  L.  £d.  413,  THE  NASSAU. 

Whether  maritime  lien  for  labor  and  material  furnished  vessel  captured 
Jure  belli  is  lost,  is  question  for  Prize  Court,  and  if  not  there  presented 
properly,  it  is  not  properly  before  Supreme  Court  for  review,  in  case  where 
I>istrict  Court  has  dismissed  libel  against  vessel  for  such  Uen  as  Improperly 
filed. 
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Cited  in  In  re  People's  Mail  Steamship  Co.,  3  Ben.  227,  Fed.  Cas. 
10,970,  holding  lien  on  vessel  in  possession-  of  bankruptcy  court,  enforce- 
able only  in  that  court. 

Rights  of  lienholders  as  to  captured  property.    Note,  5  B.  B.  0. 
1003. 

4  Wall.  642-660,  18  L.  XSd.  309,  X7NITED  STATES  T.  LE  BABON. 

Bond  given  for  f altlif ul  performance  of  duties  of  postmaster  made  on 
July  Ist,  and  accepted  by  postmaster-general  on  July  15tli,  is  obligatory 
^rom  time  of  acceptance. 

Approved  in  Moses  v.  United  States,  166  U.  S.  578,  41  L.  Bd.  1122, 
17  Sup.  Ct.  684,  holding  bond  of  disbursing  officer  of  War  Department 
effective  from  day  of  acceptance;  Jenkins  v.  Hay,  28  Md.  559,  holding 
appeal  bond  speaks  from  time  of  filing  and  approval. 

Distinguished  in  Thomas  v.  Bleakie,  136  Mass.  574,  holding  bond 
^ven  during  first  term  and  delivered  during  second  inapplicable  to 
second  term. 

Tbere  is  no  varffice  between  bond  alleged  in  declaration  to  have  been 
made  on  July  1,  1860,  and  one  offered  in  evidence  bearing  same  date,  but 
.shown  not  to  have  btcn  approved  until  July  16,  1850. 

Approved  in  How^ate  v.  United  States,  3  App.  D.  C.  293,  following 
rale. 

Allegationij  of  time,  quantity,  etc.,  need  not  be  proved  witb  precision, 
l)Ut  large  departure  from  time,  quantity,  etc.,  alleged  is  not  allowable. 

Approved  in  Howgate  v.  United  States,  3  App.  D.  C.  293,  where  bond 
was  sued  on  as  bearing  date  April  2, 1878,  and  bond  offered  in  evidence 
was  executed  in  March,  1878,  but  indorsed  as  accepted  on  April  2,  1878, 
variance  was  not  material;  Goesling  v.  Gross,  Kelly  &  Co.,  15  N.  M. 
725, 113  Pac.  608,  variances  as  to  time  instructions  were  given  to  factors 
-as  to  sale  or  price  of  wool  were  not  material;  Johnson  v.  Jennings- 
McRae  Logging  Co.,  70  Or.  21,  138  Pac.  238,  where  pleading  alleged 
that  fire  was  kindled  on  defendant's  land  on  or  about  August  30th,  evi- 
dence that  fire  started  August  19th  and  smoldered  until  August  30th  was 
admissible;  Denn  v.  Peters,  36  Or.  489,  59  Pac.  lllO,  holding  variance 
between  allegations  and  proof  as  to  yearly  amount  agreed  to  be  paid 
nnder  contract  of  sale  of  land  fatal;  Grayson  v.  Lynch,  163  U.  S.  477, 
478,  41  L.  Ed.  234,  16  Sup.  Ct.  1069,  holding  that  exact  place  where 
cattle  took  disease  is  not  proved,  is  not  variance. 

A  WalL  650-667,  18  L.  Ed.  S28,  NEW  OBLEANS  ETC.  B.  B.  00.  Y.  ZJND- 

SAY. 

Contract  between  ship  brokers  and  railroad  company  whereby  company 
"binds  itself  to  pay  freights  in  consideration  of  frei^hta^e  to  be  furnished, 
is  not  contract  of  affreightment  within  Louisiana  Civil  Code. 
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Approved  in  Northern  etc.  Ry.  Co.  v.  Wilson  Mercantile  Co.,  9  Ala. 
App.  273,  63  South.  35,  where  law  establishes  freight  rates,  freight 
charges  under  contract  of  shipment  do  not  constitute  open  account 
within  statute  of  limitations. 

When  no  objection  was  taken  to  evidence,  finding  or  judgment  of  lower 
court,  it  is  waived  in  Supreme  Court. 

Approved  in  Patillo  v.  Allen-West  Com.  Co.,  108  Fed.  731,  47  C.  C.  A. 
637,  holding  objection  that  complaint  does  not  sufficiently  plead  a  stated 
count  cannot  be  first  raised  on  appeal;  dissenting  opinion  in  Less  v. 
English,  86  Fed.  475,  29  C.  C.  A.  275,  majority  holding  Circuit  Court  had 
no  jurisdiction  of  suit  involving  sum  not  exceeding  two  thousand  dollars. 

Objection  of  variance  between  averments  of  petition  and  findings  of 
court  will  not  be  'sustained  where  there  is  no'  allegation  that  fliidtngs  were 
unwarranted  by  proofs,  or  tbat  judgment  is  not  In  conformity  wltli  law 
and  justice  of  case,  and  su^  case  is  within  section  32  of  Judldacy  Act. 

Approved  in  Westinghouse  v.  Carlton,  202  Fed.  132,  120  C.  C.  A.  443, 
in  action  for  breach  of  contract  where  letters  were  introduced  in  evi- 
dence without  objection,  plaintiff  was  allowed  to  recover  according  to 
proof  made  by  them  and  complaint  ti^ated  as  amended  to  conform  to 
proof;  Black  v.  Teeter,  1  Alaska,  564,  where  in  ejectment  evidence  was 
offered  by  both  parties  of  second  location  by  plaintiff,  which  was  not 
specially  pleaded,  instruction  submitting  last  location  not  error;  Ewing 
V.  Howard,  7  Wall.  503, 19  L.  Ed.  295,  holding  defects  of  form  in  declara- 
tion not  demurred  to,  not  cause  for  reversing  judgment;  Coffee  v.  Emigh, 
15  Colo.  192,  10  L.  R.  A.  129,  25  Pac.  86,  holding  variance  in  proof  of 
contract  generally  clear,  insufficient  to  set  aside  finding  of  jury. 

4  Wall.  667-679,  18.  L.  Ed.  427,  BOBBINS  V.  OmOAGO. 

Municipal  corporations,  having  care  and  control  of  public  streets  within 
tlielr  limits,  are  bound  by  Illinois  laws  to  keep  streets  in  good  repair  and 
liable  in  damages  to  persons  injured  through  failure  to  do  so,  but  where  in- 
jury was  occasioned  by  obstruction  or  defect  caused  by  third  person,  cor- 
poration may  have  remedy  over  against  such  person. 

Approved  in  Des  Moines  v.  Barber  Asphalt  Co.,  208  Fed.  831,  city  was 
primarily  liable  for  injury  caused  by  defective  sidewalk  and  could  not 
recover  over  damages  paid  from  contractor  agreeing  to  keep  streets  in 
repair;  Murch  Bros.  Const.  Co.  v.  Johnson,  203  Fed.  5, 121  C.  C.  A.  353, 
construction  company  is  liable  for  injury  to  workman  caused  by  negli- 
gent' placing  of  stacks  of  marble  by  marble  company,  its  subcontractor, 
though  latter  may  be  liable  over;  Pennsylvania  Steel  Co.  v.  Washington 
&  Berkeley  Bridge  Co.,  194  Fed.  1013,  1015,  where  person  injured  has 
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recovered  judgment  against  defendant  secondarily  liable,  right  of  lat- 
ter to  recover  indemnity  against  person  primarily  liable  is  not  based 
on  contract,  but  on  tort  to  indemnify;  Central  Union  Telephone  Co.  v. 
City  of  Conneaut,  167  Fed.  280,  93  C.  C.  A.  196,  telephone  company 
digging  pole  hole  for  electric  wire  to  cross  telephone  wire  at  request  of 
city  is  liable  for  damages  to  person  falling  into  hole,  though  city 
neglected  for  three  months  to  put  up  pole;  United  States  v.  Port  of 
Portland,  147  Fed.  868,  Port  of  Portland  is  liable  in  damages  for  colli- 
sion caused  by  negligence  of  its  employees  in  charge  of  one  of  its  tugs; 
Koontz  V.  District  of  Columbia,  24  App.  D.  C.  65,  where  independent 
contractor  making  excavations  in  city  street  causes  injury  to  traveler 
by  his  negligence,  municipality  may  be  made  liable  in  first  instance,  or 
jointly  with  contractor;  District  of  Columbia ^v.  Baltimore  etc.  R.  Co., 
1  Mackey  (D.  C),  316,  317,  319,  326,  329,  railroad  company  excavating 
street  is  liable  over  for  damages  paid  by  municipality  to  person  falling 
into  excavation ;  Anderson  v.  Fleming,  160  Ind.  600,  67  N.  E.  444,  hold- 
ing where  work  done  by  independent  city  contractor  in  improving  street 
renders  street  unsafe  for  public  travel  unless  properly  protected,  city 
equally  liable  with  contractor  to  pet^on  injured  thereby;  Polski  v.  St. 
Louis,  264  Mo.  460,  175,  S.  W.  198,  appeal  by  city,  from  judgment  for 
damages  resulting  from  falling  fence  on  ground  that  release  of  tenant 
in  possession  released  city,  was  denied,  where  motion  for  new  trial  did 
not  raise  this  point ;  OUara  y.  Laclede  Gkslight  Co.,  131  Mo.  App.  449, 
110  S.  W.  648,  gas  company  liable  primarily  for  death  of  child  by  roll- 
ing gas-pix)e,  though  teaming  company  might  be  liable  over  for  negli- 
gence in  leaving  pipe  in  street  unblocked ;  Bailey  v.  Winston,  157  N.  C. 
258,  72  S.  E.  969,  city  was  under  absolute  duty  to  guard  open  sewer 
ditch  and  could  not  relieve  itself  of  responsibility  of  contract  with 
persons  making  excavation ;  Gre^  v.  Wilmington,  155  N.  C.  25,  70  S.  E. 
1073,  municipality  may  recover  over  for  damages  paid,  wherp  injury 
was  caused  by  defendants  negligently  placing  piles  of  bricks  in  street; 
Brown  v.  Louisburg,  126  N.  C.  703,  78  Am.  St.  Rep.  679,  36  S.  E.  167, 
and  Corsicana  v.  Tobin,  23  Tex.  Civ.  500,  57  S.  W.  323,  both  following 
rule;  Kampman  v.  Roth  well,  101  Tex.  539,  17  L.  R.  A.  (N.  S.)  758, 
109  S.  W.  1090,  property  owner  may  recover  over  former  contractor 
damages  paid  as  result  of  contractor's  negligence  in  repairing  sidewalk; 
Seattle  v.  Puget  Sound  Imp.  Co.,  47  Wash.  26,  125  Am.  St.  Rep.  884, 
14  AiUL  Gas.  1045,  12  L.  R.  A.  (N.  S.)  949,  91  Pac.  257,  city  may  re- 
cover over  from  owner  of  premises  damages  paid  to  pedestrian  for  in- 
juries sustained  from  trapdoor  negligently  maintained  in  sidewalk; 
Barnes  v.  District  of  Columbia,  91  U.  S.  551,  23  L.  Ed.  443,  holding  city 
responsible  for  mere  negligence  in  care  and  management  of  streets; 
Mayor  v.  McCrary,  84  Ala.  476,  4  South.  634,  holding  city  liable  for  in- 
juries through  negligence  of  contractor  employed  in  doing  street  work; 
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Western  etc.  R.  R.  Co.  v.  Atlanta,  74  Ga.  777,  holding  railroad  company 
bound  by  judgment  against  city  for  injury  through  negligence  of  com- 
pany; Wickwire  v.  Angola,  4  Ind.  App.  259,  30  N.  E.  919,  holding  person 
civilly  liable  for  injuries  through  obstruction  placed  on  public  street ; . 
Rowell  V.  Williams,  29  Iowa,  213,  holding  city  liable  for  defective 
streets,  though  defect  caused  by  lot  owner;  City  of  Keokuk  v.  District  , 
of  Keokuk,  53  Iowa,  357,  36  Am,  Rep.  230,  5  N.  W.  507,  holding  city 
not  lot  owner,  liable  for  defective  sidewalk  in  front  of  property; 
Chicago  etc.  R.  R.  Co.  v.  Dunn,  59  Iowa,  621,  13  N.  W.  723,  holding 
person  removing  gate  liable  to  railroad  for  damages  for  horse  injured 
on  track;  Eyler  v.  County  Commissioners,  49  Md.  276,  33  Am.  Rep.  257, 
holding  canal  company  must  indemnify  county  for  damages  for  injuries 
through  defective  bridge;  Chesapeake  etc.  Canal  Co.  v.  County  Com- 
missioners, 57  Md.  219,  223,  40  Am.  Rep.  434,  436,  holding  canal  com- 
pany liable  for  injuries  through  defective  bridge,  but  county  primarily 
liable;  County  Commissioners  v.  Mihderlein,  67  Md.  570,  11  Atl.  57, 
holding  road  supervisor  liable  over  to  county  for  Injury  through  defec- 
tive roads ;  Lincoln  v.  Walker,  18  Neb.  249,  20  N.  W.  115,  holding  city 
liable  for  injuries  through  excavation  in  streets,  if  person  used  ordi- 
nary care ;  Hotel  Association  of  Omaha  v.  Walter,  23  Neb.  290,  36  N.  W. 
565,  holding  hotel  liable  for  injuries  caused  by  loose  rail  around  area- 
way  ;  Omaha  v.  Jensen,  35  Neb.  72,  37  Am.  St.  Rep.  434,  52  N.  W.  834, 
holding  city  liable  for  injury  through  excavation  made  in  street  under 
contract;  Beatrice  v.  Reid,  41  Neb.  223,  59  N.  W.  774,  holding  city 
liable  for  injury  through  negligence  of  contractor  in  building  sewer; 
Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  25,  holding  person  liable  for  act 
of  contractor,  has  remedy  over  against  contractor;  Rochester  v.  Mont- 
gomery, 72  N.  Y.  67,  holding  person  leaving  obstruction  in  street  liable 
for  amount  recovered  against  city  for  injuries;  Brusso  v.  Buffalo,  90 
N.  Y.  680,  holding  city  liable  for  excavation  made  by  contractor  in 
public  street;  Ludlow,  v.  Fargo,  3  N.  D.  492,  57  N.  W.  509,  holding 
city  liable  for  excavation  made  in  street  in  performance  of  duty  of 
city;  Circleville  v.  Neuding,  41  Ohio  St.  469,  holding  city  liable  for 
horse  falling  into  cistern  dug  in  street  by  independent  contractor; 
Zanesville  v.  Fannan,  53  Ohio  St.  618,  53  Am.  St.  Rep.  669,  42  N.  E. 
706,  holding  city  liable  for  obstruction  of  sewers  by  railroad  in  laying 
tracks  on  streets ;  Morris  v.  Woodbum,  57  Ohio  St.  335,  48  N.  E.  1097, 
holding  city  may  recover  damages  paid  against  person  creating  nuisance 
on  sidewalks ;  McAllister  v.  Albany,  18  Or.  430,  23  Pac.  846,  holding  city 
liable  for  injury  through  sewer  ditch  across  street,  dug  under  contract ; 
Galveston  v.  Posnainsky,  62  Tex.  129,  holding  city  liable  for  injuries 
to  child  by  falling  in  unprotected  ditch  along  sidewalk ;  Denison  y.  San- 
ford,  2  Tex.  Civ.  App.  663,  21  S.  W.  786,  holding  city  guilty  of  negU- 
gence  causing  accident,  cannot  join  third  party  as  defendant;  Lenzen 
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▼.  New  Braunfels,  13  Tex,  Civ.  App.  361,  36  S.  W.  349,  holding  city 
eontrolling  water  supply  liable  for  damage  by  fire  through  failure  to 
furnish  sufficient  water;  Howe  v.  Chesley,  66  Vt.  733,  holding  heirs 
concluded  as  to  assets  of  mother's  estate  by  probate  court  judgment; 
Wilson  V.  Wheeling,  19  W.  Va.  336,  337,  346,  42  Am.  Rep.  786,  787,  792, 
holding  city  liable  for  dangerous  excavation  left  unguarded  by  con- 
tractor in  fixing  streets;  Wertheimer  v.  Saunders,  96  Wis.  ^iSO,  582,  37 
L.  R.  A.  148,  149,  70  N.  W.  826,  827,  holding  landlord  liable  for  dam- 
age by  elements  while  repairing  roof,  though  repairing  by  contract; 
Hundhausen  v.  Bond,  36  Wis.  39,  40,  holding  person  obstructing  street 
must  take  precautions  to  prevent  accidents. 

Distinguished  in  Omaha  v.  Armour  &  Co.,  196  Fed.  886,  116  C.  C.  A. 
447,  city  could  not  recover  over  for  damages  caused  by  falling  bill- 
board from  person  constructing  billboard  and  maintaining  it  in  dan- 
gerous condition,  where  such  person  had  sold  billboard  seven  months 
before  accident  occurred ;  Hartford  v.  Talcott,  48  Conn.  535,  40  Am.  Bep. 
192,  holding  property  owner  not  liable  to  indemnify  city  for  damages 
through  failure  to  remove  snow;  Flynn  v.  Canton  Co.,  40  Md.  320,  326, 
17  Am.  Bep.  608,  618,  holding  company  not  liable  to  indemnify  city  for 
damages  through  company's  noncompliance  with  ordinance;  Hill  v. 
Boston,  122  Mass.  370,  380,  23  Am.  Bep.  368,  366,  holding  under  gen- 
eral law  child  cannot  recover  for  injuries  through  defective  stair  in 
schoolhouse ;  Brooklyn  ▼.  Brooklyn  City  R.  Co.,  47  N.  Y.  481,  7  Am.  Rep. 
473,  holding  person  contracting  to  keep  street  in  repair  liable  for  injury 
through  nonperformance;  Rochester  v.  Campbell,  123  N.  Y.  411,  413, 
416,  20  Am.  St.  Rep.  762,  764,  766,  10  L.  R.  A.  394,  395,  396,  26  N.  E. 
938,  939,  holding  lot  owner  not  liable  for  damages  recovered  against 
<5ity,  though  not  complying  with  ordinance;  Wilhelm  v.  Defiance,  68  Ohio 
St.  63,  64,  66  Am.  St.  Rep.  746,  40  L.  R.  A.  296,  50  N.  E.  18,  19,  hold- 
ing city  cannot  recover  over  against  property  owner  for  negligent  con- 
struction of  walk  under  ordinance. 

Liability  of  municipal  corporation  for  defects  in  streets  caused  by 
contractor.    Note,  17  Am.  St.  Rep.  737. 

Liability  of  municipal  corporation  for  negl^nce  of  contractor. 
Note,  27  Am.  Rep.  649,  660. 

Exoneration  between  municipality  and  abutting  owners  as  to  dam- 
ages paid  on  account  of  unsafe  highway.  Note^  1  Ann.  Gaa.  946; 
14  Ann.  Gas.  1047. 

Indemnity  to  municipality  from  abutter  for  damages  recovered  for 
defect  in  street.    Note,  12  L.  R.  A.  (N.  S.)  962. 

Xdability  of  municipality  for  permitting  obstruction  in  street. 
Note,  19  L.  R.  A.  (N.  S.)  516. 

VI— 9 
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Liability  of   mxuiicipality  for    defects  or    obstructions  in  streets. 
Note,  20  L.  B.  A.  (N.  S.)  647,  549,  760. 

Right  of  municipality  to  indemnity  or  contribution  from  one  for 
whose  tort  it  is  held  Hable.    Note,  40  L.  B.  A.  (N.  8.)  1166, 1168. 

In  suit  against  dty  for  Injuries  through  defecUve  street  due  to  default 
of  third  person  against  whom  city  has  remedy  over,  it  Is  not  error  to  in- 
struct Jury  that  if  such  party  knew  suit  was  pending  and  could  have  de- 
fended it,  he  was  concluded  by  Judgment  against  dty,  express  notice  to 
him  not  heing  required. 

Approved  in  Saxlehner  v.  Eisner,  140  Fed.  941,^  70  C.  C.  A  452,  execu- 
tive officers  of  corporation  are  jointly  and  severally  liable  with  it  for 
infringement  of  patent,  and  judgment  is  conclusive  thereon  as  to  dam- 
ages; Graves  v.  City  etc.  Tel.  Assn.,  132  Fed.  388,  holding  telephone  and 
traction  companies  jointly  liable  for  personal  injuries  caused  by  former 
leaving  latter's  feed  wire  in  contact  with  one  of  its  poles;  Sacks  v. 
Kupferle,  127  Fed.  571,  holding  where  suit  for  infringement  against 
dealer  in  alleged  infringing  article  was  defended  by  manufacturer  of 
such  article  at  own  cost,  and  it  was  adjudged  that  complainant's  patent 
was  void,  such  adjudication  is  bar  to  subsequent  suit  against  manufac- 
turer on  same  patent ;  First  Nat.  Bank  of  Natchez  v.  Moss,  104  La.  172, 
28  South.  993,  holding  judgment  against  master  for  injuries  growing  out 
of  employee's  negligence  is  evidence  against  servant  who  was  notified 
of  case  against  master;  Lansing  v.  Detroit  etc.  R.  R.  Co.,  129  Mich.  405, 
89  N.  W.  55,  holding  where,  on  suit  against  city  for  injuries  resulting 
from  defective  sidewalk,  adjoining  owner  refuses  to  defend  but  his  at- 
torney assists  at  trial  under  stipulation  with  city  attorney  that  appear- 
ance shall  not  bind  owner,  such  stipulation  does  not  relieve  owner  of 
notice;  First  Nat.  Bank  v.  First  Nat.  Bank,  68  Ohio  St.  49,  67  N.  E.  93, 
holding  where  indorsee  gives  notice  of  pendency  of  suit  on  note  to  prior 
indorser  judgment  recovered  in  suit  in  consequence  of  forgery  of  prior 
indorsement  is  conclusive  on  question  of  forgery;  Carroll  v.  Nodine, 
41  Or.  418,  93  Am.  St.  Rep.  749,  69  Pac.  53,  holding  where  seller  of  note 
who  had  indorsed  without  recourse  agreed  to  appear  as  witness  in  case 
purchaser  sued  on  note  and  did  so  appear,  judgment  thereon  was  bind- 
ing on  seller;  San  Antonio  v.  Smith,  94  Tex.  272,  59  S.  W.  1111,  holding 
tenants  of  city  renting  premises  arranged  for  disposal  of  sewage  must 
indemnify  city  for  loss  caused  by  their  interference  with  arrangements 
made ;  Smeltzer  v.  White,  92  U.  S.  394,  23  L.  Ed.  509,  holding  judgment 
in  suit  on  county  bonds  conclusive  on  guarantor  of  bonds;  Litchfield  v. 
Goodnow,  123  U.  S.  551,  31  L.  Ed.  201,  8  Sup.  Ct.  211,  holding  person 
not  party  to  suit  for  lands  not  bound  by  judgment  in  suit ;  Washington 
Gas-Light  Co.  v.  District  of  Columbia,  161  U.  S.  327,  329,  40  L.  Ed. 
718|  719,  16  Sup.  Ct.  668|  569,  holding  district  had  action  against  com- 
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pany  for  damages  paid  for  injury  through  company's  negligence; 
Andenreid  v.  Woodward,  2  Hask.  433,  4  Fed.  174,  holding  judgment 
upon  proper  notice  for  demurrage  against  vessel  conclusive  against 
owners  of  cargo;  American  Bell  Tel.  Co.  v.  National  Imp.  Tel.  Co.,  27 
Fed.  665,  holding  all  interested  in,  and  having  knowledge  of  suit,  bound 
by  judgment;  South  Covington  etc.  R.  R.  Co.  v.  Gest,  34  Fed.  637,  hold- 
ing party  made  defendant  in  suit  concluded  by  judgment  as  to  validity 
of  coupons;  Gillingham  v.  Charleston  Towboat  Co.,  40  Fed.  652,  hold- 
ing roaster  bound  by  judgment  against  ship  owners  as  to  facts  and 
amount  and  cause;  Eagle  Mfg.  Co.  v.  Miller,  41  Fed.  357,  holding  judg- 
ment against  agent  binding  on  manufacturer  agreeing  to  protect  agents 
from  infringement ;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed. 
985,  6  C.  C.  A.  661  (affirming  60  Fed.  194),  and  holding  suit  on  same 
matters  against  agent  binding  on  manufacturer  actually  defending; 
Johnson  v.  Richmond  Beach  Imp.  Co.,  63  Fed.  496,  holding  decree  of  fore- 
closure against  husband  binding  on  wife  separated  from  husband ;  Frank 
V.  Wedderin,  68  Fed.  822, 16  C.  C.  A.  1,  holding  corporation  prosecuting 
claim  in  suit  bound  by  judgment  in  such  suit;  Wilgus  v.  Germain,  72 
Fed-  775,  19  C.  C.  A.  188,  holding  corporation  not  estopped  by  prior 
judgment,  though  members  were  witnesses  but  not  parties;  Steams  v. 
Lawrence,  83  Fed.  742,  28  C.  C.  A.  66,  affirming  s.  c,  79  Fed.  883,  and 
holding  decree  conclusive  as  to  facts  against  party  liable  to  indemnify 
defendant;  Maloy  v.  Duden,  86  Fed.  404,  30  C.  C.  A.  137,  holding  to 
invoke  judgment  as  estoppel,  real  party  in  interest  may  be  shown ;  Com- 
mercial Union  Assur.  Co.  v.  American  Central  Ins.  Co.,  68  Cal.  432,  9 
Pae.  713,  holding  company  bound  by  litigation  against  agent  whom  the 
company  is  bound  to  protect;  Glide  v.  Dwyer,  83  Cal.  487,  490,  23  Pao. 
709,  710,  holding  holder  of  trust  mortgage  bound  by  decree  against  trus- 
tees; Jacksonville  v.  Drew,  19  Fla.  115^45  Am.  Bep.  11,  holding  city  not 
exempted  from  liability  to  repair  streets  by  contract  with  private  party ; 
Drennan  v.  Bunn,  124  111.  192,  7  Am.  St.  Bep.  368,  16  N.  E.  106,  holding 
assignor  of  notes  liable  over  to  assignee  concluded  by  judgment  involv- 
ing their  validity;  McNaughton  v.  Elkhart,  85  Ind.  392,  holding  person 
liable  over  to  city  for  negligence  concluded  by  judgment  against  city; 
Wilson  V.  Brookshire,  126  Ind.  503,  9  L.  R.  A.  797,  25  N.  E.  133,  holding 
person  having  duty  to  defend  suit  involving  title  to  land  bound  by  judg- 
ment; Stanton  v.  Kenrick,  135  Ind.  392,  35  N.  E.  22,  holding  persons 
estopped  from  bringing  suit  by  former  judgment  on  same  matters; 
Schmidt  v.  Louisville  etc.  R.  R.  Co.,  99  Ky.  151,  153,  35  S.  W.  138,  hold- 
ing party  actually  defending  suit  bound  by  judgment  though  not  for- 
mally appearing  as  party ;  Parr  v.  State,  71  Md.  236, 17  Atl.  1022,  hold- 
ing recovery  against  guardian  binding  on  sureties  on  guardian's  bond, 
sureties  having  practically  defended;  Davis  v.  Smith,  79  Me.  357,  10 
Atl.  56|  holding  person  liable  on  indemnity  contract,  employing  counsel, 
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bound  by  judgment  against  principal;  Chesapeake  etc.  Canal  Co.  v. 
AU^hany  County  Comm.,  57  Md.  225^  40  Am.  Rep.  488,  holding  com- 
missioners appearing  to  defend,  bound  by  judgment,  though  not  parties 
to  it;  Albert  v.  Hamilton,  76  Md.  311,  26  Atl.  343,  holding  all  mort- 
gagors bound  by  suit  on  mortgage  brought  by  part  of  mortgagors ;  Riley 
V.  rirst  Nat.  Bank,  81  Md.  28,  31  Atl.  686,  holding  attaching  creditors 
estopped  from  controverting  in  insolvent  court  questions  settled  in  Cir- 
cuit Court;  Bums  v.  Dockray,  166  Mass.  140,  30  N.  E.  663,  holding 
party  interested  and  assisting  in  defending  suit  on  deed,  bound  by  judg- 
ment rendered ;  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  296,  21  Am.  Rep.  422, 
holding  reinsurer  bound  by  judgment  against  original  insurer  of  cargo; 
Missouri  etc.  R.  R.  Co.  v.  Twiss,  36  Neb.  271,  272,  37  Am.  St.  Rep.  439, 
440,  63  N.  W.  77,  holding  party  knowing  liability  and  pendency  of  suit 
bound  by  judgment;  Towle  v.  Lane,  61  N.  H.  589,  holding  party  with 
notice  interested  in  suit  bound  by  judgment  extinguishing  payment  of 
debt ;  Hoppaugh  v.  McGrath,  63  N.  J.  L.  89,  21  Atl.  108,  holding  sub- 
contractor with  notice  bound  by  judgment  against  contractor  for  defec- 
tive work ;  Heiser  v.  Hatch,  86  N.  Y.  615,  holding  person  sued  for  price 
paid  for  notes  concluded  by  judgment  against  their  genuineness;  Ash- 
ton  V.  Rochester,  133  N.  Y.  193,  196,  28  Am.  St.  Rep.  624,  626,  30  N.  E. 
967,  968,  holding  judgment  against  city  conclusive  as  against  taxpayers ; 
Smith  V.  Moore,  7  S.  C.  222,  24  Am.  Rep.  489,  holding  judgment  for 
breach  of  warranty  by  vendee  not  evidence  of  breach  of  similar  war- 
ranty by  vendor;  Dillard  v.  Dillard,  78  Va.  210,  holding  party  not  party 
to  probate  proceedings  not  concluded  thereby;  Pacific  etc.  Co.  v.  Brown, 
8  Wash.  351,  36  Pac.  276,  holding  party  holding  liens  accruing  after  fore- 
closure proceedings  begun,  concluded  by  decree  in  foreclosure;  Daskam 
V.  Ullman,  74  Wis.  478,  43  N.  W.  321,  holding  assignors  with  knowledge 
of  suit  bound  by  judgment  against  assignee  on  notes;  Bailey  v.  Sund- 
berg,  49  Fed.  686,  1  U.  S.  App.  101,  holding  owner  of  cargo  not  con- 
cluded by  order  dismissing  libel  without  proper  notice;  Greenwood  v. 
Westport,  60  Fed.  576,  63  Conn.  602,  holding  "Federal  courts  not  bound 
by  State  court  decisions  determining  private  rights  by  common  law; 
dissenting  opinion  in  State  v.  Rainey,  74  Mo.  239,  majority  holding  judg- 
ment against  county,  respecting  the  collection  of  tax,  binding  on  all 
taxpayers. 

Distinguished  in  Donald  v.  Guy,  127  Fed.  230,  holding  fact  that  vessel 
settled  and  paid  claim  against  her  for  damages  by  collision  without  suit 
does  not  affect  right  of  owners  to  recover  over  against  pilot  whose 
alleged  negligence  caused  injury;  Chesapeake  etc.  Towing  Co.  v.  West- 
em  Assur.  Co.,  99  Md.  442,  58  Atl.  17,  where,  on  loss  of  cargo,  from 
plaintifE's  scow  en  route  to  steamer,  in  suit  by  assignee  of  owner  of 
goods  against  owner  of  steamer,  scow  found  unseaworthy,  plaintiff  not 
estopped  by  such  finding  in  action  against  insurer  of  cargo;  Bidwell  v. 
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Toledo  etc.  R.  B.,  72  Fed.  12,  19,  holding  nonresident  corporation  not 
party  to,  but  defending  by  contract,  not  bound  by  judgment;  Andrews 
V.  National  Foundry  Works,  77  Fed.  777,  22  C.  C.  A.  110,  36  L.  R.  A. 
154,  holding  purchasers  on  foreclosure  of  their  own  mortgage  not  bound 
by  pending  mechanics'  liens ;  Knox  v.  Sterling,  73  HI.  216,  holding  per- 
son liable  to  indemnify  not  estopped  from  den3ring  liability  by  judgement 
against  city;  Elliott  v.  Hayden,  104  Mass.  182,  holding  decree  in  suit 
against  officer  for  conversion  inconclusive  against  party  giving  indem- 
nity bond;  Lebanon  v.  Mead,  64  N.  H.  9,  4  Atl.  393,  holding  person  with- 
out notice  of  nature  or  interest  in  action  not  bound  by  judgment; 
Oceanic  Steam  Nav.  Co.  v.  Campania  Transatlantic  Espanola,  134  N.  Y. 
465,  31  N.  £.  988,  holding  judgment  against  lessor  inconclusive  of  lia- 
bility of  subcontractor  for  his  negligence;  Read  v.  Allen,  56  Tex.  180, 
holding  judgment  in  suit  for  trespass  against  tenant  not  conclusive 
against  landlord  without  notice ;  Schaef er  v.  Fond  du  Lac,  99  Wis.  343, 
41  L.  R.  A.  291,  74  N.  W.  813,  holding  city  not  concluded  by  jijidgment 
for  damage  against  person  causing  defect  in  street. 

Questioned  in  Saveland  v.  Green,  36  Wis.  623,  holding  jqo  one  bound 
by  judgment  in  action  without  opportunity  to  defend. 

Judgments  as  evidence  against  persons  liable  over  to  defendants. 
Note,  83  Am.  Dec.  386,  388. 

Whether  judgment  creates  estoppel  in  favor  of  one  who  was  not  a 
party  to  nor  bound  by  the  prior  litigation.    Note,  2  Ant  St.  Rep. 
877,  878. 

On  the  estoppel  of  a  county  or  municipal  corporation  to  contest 
ill^al  claims  or  expenditures.    Note,  137  Am.  St.  Rep.  375. 

Conclusiveness  of  judgment  against  constructive  tort-feasor  in  ac- 
tion for  contribution  or  indemnity.  Note,  40  L.  R.  A.  (N.  S.) 
1173,  1174. 

Pecson  liaTing  work  done  on  public  street  necessarily  constttnting  dan- 
gerous obstruction  cannot  escape  liability  for  injuries  through  such  obstruc- 
tion by  allowing  that  work  was  done  by  independent  contractor. 

Approved  in  Weinman  v.  De  Palma,  232  U.  S.  576,  58  L.  Ed.  737,  34 
Sup.  Ct.  370,  in  action  for  damages  <caused  by  falling  of  party-wall  in 
making  excavations  for  new  wall,  independent  contractor  doctrine  does 
not  apply  where  work  necessarily  tended  to  injure  plaintiff's  property; 
Philadelphia  etc.  R.  Co.  v.  Karr,  38  App.  D.  C.  199,  railroad  company, 
authorised  by  law  to  construct  tunnel  under  public  street,  employing 
contractor  to  do  work,  is  liable  for  injury  to  adjoining  property,  irre- 
spective of  liability  of  contractor;  District  of  Columbia  v.  Blackman,  32 
App.  D.  C.  38,  where  x)ede8trian  fell  into  excavation  made  in  sidewalk 
for  purpose  of  making  sewer  connections,  both  owners  of  houses  and 
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contractor  are  liable  for  resulting  damages;  Pine  Bluff  Natural  Gss  Co. 
V.  Senyard,  108  Ark.  234,  158  S.  W.  1093>  gas  company  laying  main  in 
street  was  liable  for  injury  to  traveler  caused  by  negligence  of  independ- 
ent contractor  in  leaving  pile  of  sand  in  street;  Luce  v.  HoUoway,  156 
Cal.  166, 103  Pac.  887,  street-paving  contractor  was  liable  to  locomotive 
engineer  for  injuries  caused  by  negligence  of  independent  contractor  in 
allowing  earth  to  be  thrown  on  track ;  Colegrove  v.  Smith,  3  Cal.  Unrep. 
877,  '33  Pac.  117,  water  company  licensed  to  lay  pipes  in  streets  was 
liable  for  injuries  resulting  from  negligence  of  independent  contractor; 
Wright  V.  Big  Rapids  Door  et6.  Co.,  124  Mich.  97,  82  N.  W,  832,  holding 
owner  of  factory  not  liable  for  injuries  to  brakeman  who  was  thrown 
from  car  by  lumber  piled  too  close  to  track  by  independent  contractor; 
Carson  v.  Blodgett  Const.  Co.,  189  Mo.  App.  130,  174  S.  W.  450,  em- 
ployer and  independent  contractor  are  jointly  liable  for  injury  caused 
by  blasting  in  i)opulous  neighborhood;  O'Hara  v.  Laclede  Gaslight  Co., 
131  Mo.  App.  440, 110  S.  W.  645,  gas  company  was  held  liable  for  death 
of  child  caused  by  rolling  gas-pipe  due  to  failure  of  contracting  com- 
pany to  block  them  properly;  Thomas  v.  Harrington,  72  N.  H.  47,  65 
L.  B.  A.  742,  54  Atl.  287,  owner  of  house  contracting  with  one  to  run 
pipe  from  road  is  liable  for  injuries  to  one  driving  into  unguarded 
trench;  Embler  v.  Gloucester  Lumber  Co.,  167  N.  C.  462,  83  S.  E.  743, 
where  party,  employing  contractor  to  build  wall  according  to  specifica- 
tions, interfered  and  substituted  brick  for  cement  thereby  weakening 
wall,  doctrine  of  independent  contractor  does  not  apply;  Wolsiffer  v. 
Bechill,  76  Or.  522,  146  Pac.  514,  contractor,  subletting  contract  to  pave 
city  streets  contrary  to  city  ordinance  and  contract,  was  liable  for  in- 
jury to  employee  of  subcontractor  falling  into  unguarded  pit;  Ackles 
V.  Pacific  Bri^  Co.,  66  Or.  112,  133  Pac.  782,  contractor,  required  by 
contract  and  city  ordinance  to  guard  excavations  while  making  public 
improvements,  cannot  defeat  action  for  personal  injuries  to  person  fall- 
ing into  unguarded  hole  by  defense  of  independent  contractor's  negli- 
gence ;  Eampman  v.  Rothwell,  101  Tex.  540,  17  L.  R.  A.  (N.  S.)  758,  109 
S.  W.  1090,  property  owner  contracting  for  repairs  to  sidewalk  is  liable 
for  injuries  resulting  from  obstruction,  even  though  independent  con- 
tractor was  hired  to  do  work;  McHarge  v.  M.  M.  Newcomer  &  Co.,  117 
Tenn.  610,  100  S.  W.  703,  pedestrian  injured  by  fall  of  awning  caused 
by  negligence  of  independent  contractor  may  recover  from  owner  of 
building ;  dissenting  opinion  in  OTEara  v.  Laclede  Gaslight  Co.,  131  Mo. 
App.  455,  110  S.  W.  650,  majority  holding  that  gas  company  was  liable 
for  death  of  child  by  rolling  gas-pipe  left  unblocked  in  street ;  dissent- 
ing opinion  in  Cary  v.  Sparkman  &  McClean  Co.,  62  Wash.  372,  113  Pac. 
1096,  majority  holding  that  owner  was  not  liable  for  injury  caused  by 
negligence  of  independent  contractor  in  leaving  unguarded  opening  in 
sidewalk;  New  Orleans  etc.  R.  R.  Company  y.  Banning,  15  Wall.  658,  21 
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L  Ed.  228,  holding  company  retaining  control  of  work  liable  for  injury 
throngh  act  of  contractor;  St.  Paul  Water  Company  v.  Ware,  16  Wall. 
576^  21  L.  Ed.  488,  holding  company  assuming  all  responsibility  liable 
for  injury  through  negligence  of  subcontractors'  employees;  Casement 
V.  Brown,  148  U.  S.  623,  37  L.  Ed.  585, 13  Sup.  Ct.  675,  holding  company 
retaining  supervision  liable  for  negligence  of  contractor  in  omitting  to 
place  buoys;  Ware  v.  St.  Paul  Water  Co.,  2  Abb.  (U.  S.)  262, 1  Dill.  466, 
Fed.  Cas.  17,172,  holding  company  liable  for  injury  through  n^ligence 
of  contractor  doing  work  for  company ;  Board  of  Commissioners  v.  Sulli- 
van, 7  Ean.  App.  156, 53  Pac.  144,  holding  city  liable  for  injuries  through 
defect  in  bridge  made  by  contractor  under  orders;  Knoop  v.  Alter,  47 
La.  Ann.  574, 17  South.  141,  holding  proprietor  responsible  for  damages 
caused  by  ruin  of  building  through  defective  construction ;  Woodman  v. 
Metropolitan  B.  R:  Co.,  149  Mass.  340,  14  Am.  St.  Bep.  428,  4  L.  B.  A. 
215,  21  N.  E.  483,  holding  railroad  liable  for  negligence  of  contractor  in 
laying  track;  Ohio  Southern  By.  Co.  v.  Morey,  47  Ohio  St.  217,  7  L.  B.  A. 
704,  24  N.  E.  272,  holding  railroad  liable  for  injury  through  ditch  dug 
across  street  by  contractor. 

Distinguished  in  Maryland  v.  General  Stevedoring  Co.,  213  Fed.  70, 
steamship  company  was  not  held  liable  for  injury  caused  by  negligent 
loading  of  dynamite  by  employee  of  independent  contractor;  Lintner  v. 
Wiles,  70  Or.  355,  356, 141  Pac.  872,  873,  contractor  is  not  liable  for  in- 
juries resulting  from  negligence  of  index>endent  subcontractor  in  leav- 
ing dynamite  caps  used  in  work  in  place  where  infant  plaintiff  found 
and  exploded  them;  Cary  v.  Sparkman  &  McClean  Co.,  62  Wash.  368, 
113  Pac.  1095,  owner  is  not  liable  for  injury  caused  by  negligence  of  in- 
dependent contractor  in  leaving  unguarded  opening  in  sidewalk,  where 
work  itself  was  not  necessarily  nuisance ;  Hackett  v.  Western  Union  Tel. 
Co.,  80  Wis.  193,  49  N.  W.  823,  holding  company  not  liable  for  injury 
from  unguarded  hole  not  necessarily  under  contract. 

Thoogli  no  authority  to  shown  authorizlxig  construction  of  arcA,  absence 
of  objection  by  city  oi&cers  Justifies  charge  that  persons  acted  under  their 
implied  license,  but  such  license  gives  no  authority  to  leave  area  open  or 
ongnaided. 

Approved  in  District  of  Columbia  v.  Baltimore  etc.  B.  Co.,  1  Mackey, 
326,  license  g^ven  by  municipality  to  make  excavations  did  not  author- 
ize leaving  place  open  and  unguarded;  Dolan  v.  Charles  J.  Jacobs  Co., 
221  Mass.  258,  108  N.  E.  939,  defendant  having  license  to  dig  trenches 
in  street  for  purpose  of  putting  water  meters  in  houses  was  liable,  where 
he  failed  to  take  proper  precautions  to  prevent  accidents;  Kenyon  v. 
Indianapolis,  1  Wils.  (Ind.  Sup.)  131,  holding  city  not  objecting  to  mak- 
ing vault  in  sidewalk,  person  presumed  to  have  permission;  Babbage  v. 
Powers,  130  N.  Y.  289,  14  L.  B.  A.  402,  29  N.  E.  135,  holding  license  to 
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have  vault  under  sidewalk  presumed  from  acquiescence  of  officials ;  Pitts- 
burg etc.  R.  R.  Co.  V.  Hood,  94  Fed.  624,  holding  provision  under  legis- 
lative authority  specifically  authorizing  police  i)Ower  has  force  of  law; 
Atlanta  v.  Word,  78  Ga.  287,  holding  city  estopped  from  denying  legal- 
ity of  sewer  work  by  city  employees  working  on  connection. 

Failure  to  guard  opening  in  sidewalk  for  commercial  purposes, 
while  used  by  third  person.    Note,  11  L.  B.  A.  (N.  S.)  994. 

OonduslTe  effect  of  judgments  on  same  cause  of  action  between  same 
parties  rests  on  axiom  that  limit  should  be  opposed  to  continuance  of  litiga- 
tion,  and  that  same  cause  should  not  be  twice  brongbt  to  Judgment. 

Approved  in  Bridges  v.  McAlister,  106  Ky.  800,  90  Am.  St.  Eep.  273, 
51  S.  W.  606,  holding  judgment  against  an  agent  requiring  ditch  to  be 
filled  binds  principal  so  that  upon  reversal  of  such  judgment  he  cannot 
recover  damages  for  filling  ditch  in  obedience  to  judgment  prior  to  re- 
versal; Theller  v.  Hershey,  89  Fed.  577,  holding  final  judgment  conclu- 
sive ui)on  parties  to  action ;  State  v.  Piphen,  28  Kan.  127,  holding  party 
to  action,  interested  therein,  bound  by  judgment  rendered. 

.   Effect  of  a  judgment  against  a  tenant  as  res  judicata.    Note,  112 
Am.  St.  Eep.  SI. 

(Parties  to  suit  include  all  directly  interested  in  subject  matter  and  who 
had  right  to  defend,  control  proceedings,  eocamine  witnesses  and  appeal  from 
Judgment,  and  all  such,  knowing  of  pendency  of  action,  neglecting  to  ap- 
pear are  concluded  by  proceeding. 

Approved  in  American  Surety  Co.  v.  Sandberg,  225  Fed.  155,  indem- 
nitor of  surety  having  notice  of  pendency  of  action  against  surety  on 
bond  is  estopped,  when  sued  on  indemnity,  to  deny  conclusiveness  of 
judgment;  United  States  Envelope  Co.  v-  Transo  Paper  Co.,  221  Fed. 
80,  where  president  of  corporation,  owning  substantially  all  of  its  stock, 
conducts  defense  in  infringement  suit,  decree  binds  him;  Victor  Talking 
Mach.  Co.  V.  American  Graphophone  Co.,  189  Fed.  374,  stockholder  in 
corporation  sued  for  infringement  of  patent,  although  owning  majority 
of  stock,  has  not  legal  right  to  control  defense  and  is  not  bound  by  de- 
cree, where  he  does  not  assume  such  defense;  Moredock  v.  Moredock, 
179  Fed.  172,  where  will  made  bequest  in  trust  for  son  of  testator  and 
"his  family,"  adjudication  of  bill  for  accounting  against  trustee  was 
binding  upon  son,  but  did  not  bar  children  from  subsequent  suit  against 
trustee;  Allen  v.  McMannes,  156  Fed.  624,  in  suit  by  trustee  in  bank- 
ruptcy to  avoid  preferential  transfer  of  property,  court  may  enforce 
equities  of  defendant  against  other  creditors  represented  by  trustee,  but 
such  creditors  must  be  given  notice  and  opportunity  to  be  heard;  Aus- 
tralian Knitting  Co.  v.  Gormly,  138  Fed.  97,  98,  manufacturer  of  in- 
fringing article  assisting  purchaser  in  defending  infringement  suit,  not 
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party  to  suit;  n6t  concluded  by  decree  adjudging  validity  of  patent; 
Hai^e  V.  Cooper,  108  Fed.  925,  48  C.  C.  A.  144,  holding  decision  in  suit 
involving  title  to  land,  sustaining  validity  of  defendant's  title,  is  con- 
clusive on  person  promoting  suit  though  he  was  not  nominally  a  party; 
Boswell  V.  District  of  Columbia,  21  D.  C.  527,  in  action  against  district 
to  recover  damages  resulting  from  accident  due  to  defective  gasbox  in 
sidewalk,  gas  company  assisting  in  defense  is  estopped  from  disputing 
facts  upon  which  judgment  was  based;  District  of  Columbia  v.  Wash- 
ington Gas  Light  Co.,  9  Mackey  (D.  C),  52,  in  action  over  against  gas 
company  for  damages  paid  by  municipiAity,  evidence  of  d^eased  wit- 
ness in  original  action  is  admissible,  where  gas  company  had  received 
notice  of  such  action  and  had  opportunity  to  defend ;  District  of  Colum- 
bia V.  Baltimore  etc.  B.  Co.,  1  Mackey  (D.  C.)  319,  railroad  company, 
notified  of  pendency  of  suit  against  municipality  for  injury  caused  by 
railroad's  excavations,  failing  to  defend,  is  concluded  by  judgment 
against  municipality;  Fidelity  etc.  Co.  v.  Hardman,  132  La.  531,  61 
South.  561,  indemnitors  of  surety  on  building  contract  bond,  failing  to 
intervene  in  suit  by  subcontractor  on  bond,  were  concluded  by  judg- 
ment ;  New  Orleans  Beal  Estate  M.  etc.  Co.  v.  Teutonia  Ins.  Co.,  128  La. 
49,  54  South.  467,  insurance  companies,  refusing  to  contest  order  of  city 
engineer  to  demolish  walls  left  standing  after  fire,  could  not  claim  loss 
was  only  partial  in  action  by  owner  to  recover  on  policies;  Bernstein, 
Cohen  &  Co.  v.  Stansbury,  119  Md.  319,  86  Atl.  350,  person,  interested 
in  and  having  knowledge  of  pendency  of  suit  against  receiver  to  deter- 
mine ownership  of  certain  bonds  failing  to  be  made  party  to  that  action, 
is  concluded  by  judgment;  Offutt  v.  Jones,  110  Md.  243,  73  Atl.  «33, 
court  may  appoint  trustee  in  place  of  trustee  named  in  will,  who  refuses- 
to  serve,  without  making  all  parties  in  interest  parties  to  proceeding; 
Griffiths  V.  Vicksburg  Waterworks  Co.,  88  Miss.  386,  8  Ann.  Gas.  1130, 
40  South.  1013,  where  municipality  representing  its  citizens  brings  ac- 
tion against  water  company  to  Federal  court,  filing  of  bill  for  injunction 
in  State  court  by  citizen  was  improper;  Ludy  v.  Liarsen,  78  N.  J.  Eq. 
243,  37  L.  B.  A.  (N.  S.)  957,  79  Atl.  689,  in  suit  to  enforce  mechanic's 
lien,  another  lienor  managing  defense  is  concluded  by  judgment ;  J.  &  B. 
Lainb  v.  Norcross  Bros.  Co.,  208  N.  Y.  430,  102  N.  E.  565,  where  facts 
apon  which  plaintiff  claims  indemnity  were  not  litigated  in  action  by 
third  person  against  plaintiff,  judgment  was  not  conclusive  against  de- 
fendant ;  Gregg  v.  Wilmington,  155  N.  C.  29,  70  S.  E.  1075,  city's  right 
to  indemnity  depends  upon  whether  person  causing  obstruction  had  no- 
tice of  suit  against  city  and  opportunity  to  defend;  State  v.  Willis,  19 
N.  D.  224,  124  N.  W.  712,  citizen  acting  as  relator  in  matter  affecting 
public  right  is  representative  of  public  interest  and  is  concluded  as  to 
fact  adjudged  in  former  proceeding;  In  re  Board  of  Education,  35  Okl, 
741,  130  Pac.  954,  owner  of  judgments  against  board  of  education  is  not 
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oonclnded  by  judgment  against  their  validity  in  snit  by  board  against 
treasurer  to  eomx)el  him  to  pay  judgments,  although  owner  employed 
counsel  and  urged  their  validity;  United  States  Fidelity  Co.  v.  Martin, 
77  Or.  382,  149  Pac.  1027,  indemnitor  on  surety  bond  for  release  of  at- 
tached property  having  notice  of  trial  is  concluded  by  judgment  for 
plaintiff,  though  defendant  had  no  notice  of  trial  and  surety  having 
right  of  new  trial  refuses  to  take  action ;  Raper  v.  Dunn,  53  Or.  205,  99 
Pac.  890,  validity  of  court  order  prohibiting  sale  of  intoxicating  liquor 
within  county  cannot  be  reviewed,  where  record  does  not  show  petitioner 
to  be  interested  party;  Goldberg  v.  Sisseton  Loan  etc.  Co.,  24  S.  D.  55, 
56,  140  Am.  St.  Rep.  775,  123  N.  W.  267,  268,  abstracter  of  title,  fail- 
ing to  include  certain  lien  and  having  been  given  opi)ortunity'  to  defend 
in  injunction  suit  to  prevent  enforcement  of  lien,  is  concluded  by  judg- 
ment in  that  action  as  to  validity  of  lien;  Theller  v.  Hershey,  89  Fed. 
576,  holding  all  interested  and  entitled  to  defend  in  suit,  parties  to  suit. 
Distinguished  in  Lewiston  v.  Isaman,  19  Idaho,  669,  115  Pac.  499,  in 
action  by  city  to  tecover  over  from  owner  of  lot  damages  paid  for  injury 
caused  by  cellarway  in  sidewalk,  defendant,  having  been  denied  right  to 
defend,  is  not  concluded  by  judgment. 

Legal  meaning  of  "stranger."    Note,  Ann.  Oas.  1912D,  1189. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  la.  B.  A. 
(N.  S.)  699,  739. 

Judgment  against  principal  as  evidence  against  sorety*    Note,  Ann. 
Oaa.  1915D,  40L 

Persons  notified  of  pendency  of  suit  in  wlil<^  they  are  directly  interested 
must  ezerdae  reasonable  diligence  in  protecting  tlieir  interests,  and  falling 
to  do  so  they  cannot  evade  consequences  of  such  failure,  and  if  person  knew 
of  pendency  of  suit  and  that  be  was  liable  for  amount  of  Judgment  and  could 
have  made  defense,  ]ie  is  concluded  by  Judgment. 

Approved  in  Burley  v.  Compagnie  De  Navigation  Francaise,  194  Fed. 
337,  115  C.  C.  A.  199,  owners  of  tug  anchoring  ship  in  violation  of  har- 
bor rules  are  liable  over  for  damages,  and  judgment  in  damage  suit  is 
conclusive  in  indemnity  suit,  but  defense  not  available  in  former  suit 
may  be  set  up;  Compagnie  De  Navigation  Francaise  v.  Burley,  183  Fed. 
168,  pilot  anchoring  ship  in  violation  of  harbor  regulations  is  liable  over 
for  damages  recovered  as  result  of  collision,  and  notice  liaving  been 
given. of  pendency  of  suit  judgment  is  conclusive  as  to  amount  of  dam- 
ages; Bryant  Electric  Co.  v.  Marshall,  169  Fed.  430,  in  suit  for  infringe- 
ment of  patent  against  customer,  stipulation  on  record  that  manufac- 
turer is  defending  suit  makes  him  party  to  suit  and  decree  binding  upon 
him;  District  of  Columbia  v.  Baltimore  etc.  R.  Co.,  1  Mackey  (D.  C.), 
329,  municipality  compelled  to  pay  damages  for  negligence  of  railroad 
may  recover  full  amount  with  interest. 
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WlieTe  obstruction  or  defect  in  street  is  collateral  to  wotk  contracted 
for  and  is  entirely  result  of  wrongful  acts  of  contractor,  employer  is  not 
liable,  Imt  where  It  results  directly  from  acts  wUch  contractor  agrees  and 
is  authorized  to  do,  employer  is  liable  to  party  injured  tbrough  such  ob- 
stiQction. 

Approved  in  Calliotte  v.  King  Bridge  Co.,  122  Fed.  380,  65  L.  R.  A. 
620,  58  C.  C.  A.  476,  holding  contractor  not  liable  for  negligent  acts  of 
subcontractor  where  work  was  done  under  direct  supervision  of  en- 
gineer representing  owners;  Hoff  v.  Shockley,  122  Iowa,  728,  101  Am. 
Si  Rep.  289,  64  L.  B.  A.  538,  98  N.  W.  576,  property  owner  contracting 
with  independent  contractor  to  build  house  not  liable  for  injury  to 
passer-by  on  street  caused  by  latter's  failure  to  guard  and  li^ht  sand- 
pile  in  front  of  premises;  Inhabitants  of  Rockfort  v.  Rockfort  Granite 
Co.,  177  Mass.  255,  58  N.  E.  1018,  holding  licensor  liable  for  injuries  due 
to  nuisaneo  maintained  by  licensee  with  his  knowledge ;  Geller  v.  Briscoe 
Mfg.  Co.,  136  Mich.  332,  99  N.  W.  281,  employer  directing  foreman  to 
dean  water-coolers  with  potash  is  liable  for  injuries,  where  he  did  not 
give  instructions  to  adopt  precautionary  measures  to  prevent  injury; 
Loth  V.  Columbia  Theater  Co.,  197  Mo.  354,  94  S.  W.  854,  theater  com- 
pany employing  electric  company  to  attend  to  sign  is  liable  for  injuries 
caused  by  falling  of  sign ;  Press  v.  Penny,  134  Mo.  App.  128,  114  S.  W. 
76,  pedestrian  injured  by  negligence  of  independent  contractor's  em- 
ployee in  removing  signs  from  building  cannot  recover  from  tenant  of 
property;  Taute  v.  J.  I.  Case  Threshing-Mach.  Co.,  25  N.  D.  107,  141 
N.  W.  135;  4  N.  C.  C.  A.  373,  374,  threshing-machine  company  not  liable 
for  loss  caused  by  fire  started  as  result  of  index)endent  contractor's  negli- 
gence; Missouri  etc.  R.  Co.  v.  Ferguson,  21  Okl.  273,  96  Pac.  757,  rail- 
road company  was  not  liable  for  injury  to  animal  becoming  entangled 
in  wire  fence  in  course  of  construction  along  right  of  way  by  independ- 
ent contractor;  Fisher  v.  Portland  Ry.  L.  &  P.  Co.,  74  Or.  235,  143  Pac. 
993,  employer  furnishing  defective  engine  which  explodes  and  injures 
employee  of  independent  contractor  is  liable;  Cameron  Mill  etc.  Co.  v. 
Anderson,  34  Tex.  Civ.  107,  78  S.  W.  9,  owner  liable  for  injuries  to  one 
falling  into  unguarded  excavation  in  street  though  contractor  had  charge 
of  work;  Anderson  v.  Tug  River  Coal  &  Coke  Co.,  59  W.  Va.  311,  53 
S,  E.  717,  mining  company  was  not  liable  for  injury  to  employee  injured 
by  negligence  of  independent  contractor;  dissenting  opinion  in  Press  v. 
Penny,  134  Mo.  App.  129,  114  S.  W.  77,  majority  holding  that  pedes- 
trian eannot  recover  from  tenant  of  property  for  injury  caused  by  negli- 
gence of  employee  of  independent  contractor  in  removing  signs;  Doran 
V.  Flood,  47  Fed.  544,  holding  owner  not  responsible  for  injury  by  in- 
dependent subcontractor  employed  by  contractor;  Atlanta  R.  R.  Co.  v. 
Kimberly,  87  Ga.  166,  27  Am.  St.  Rep.  234,  13  S.  E.  278,  holding  com- 
pany liable  for  injury  by  defective  construction  inherent  in  original 
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plan;  Park  y.  Board  of  Commissioners^  3  Ind.  App.  539,  30  N.  E.  148, 
holdihg  city  liable  for  injury  through  obstruction  necessarily  following 
from  work  contracted  for;  Davie  v.  Levy,  39  La.  Ann.  555,  4  Am.  St. 
Bap.  230,  2  South.  398,  holding  company  not  liable  for  injury  through 
act  of  contractor  collateral  to  contract ;  Mayor  v.  O'Donnell,  53  Md.  118, 
86  Am.  Rep.  397,  holding  city  contracting  for  work  necessarily  render- 
ing streets  unsafe  must  protect  people  from  injury;  Dillon  v.  Hunt,  11 
Mo.  App.  250,  holding  proprietor  liable  for  injuries  through  dangerous 
methods  used  by  contractor  in  removing  chimneys;  Palmer  v.  Lincoln, 

5  Neb.  144,  26  Am.  Rep.  474,  holding  owner  liable  for  injuries  directly 
resulting  from  necessary  excavation  as  per  contract;  Sanford  v.  Paw- 
tucket  etc.  R.  R.  Co.,  19  R.  I.  540,  83  L.  R.  A.  565,  35  Atl.  68,  holding 
company  not  liable  for  injury  through  unauthorized  stretching  of  rox>e 
across  street  by  contractor;  Cunningham  v.  International  R.  R.  Co.,  51 
Tex.  510,  82  Am.  Rep.  684,  holding  railroad  not  liable  for  negligent  man- 
agement of  train  by  independent  construction  contractor ;  Whitney  v.  Clif- 
ford, 46  Wis.  145,  82  Am.  Bep.  709,  49  N.  W.  838,  holding  owner  liable 
for  loss  by  fire  through  defect  in  mill  operated  by  contractor;  Hackett 
V.  Western  Union  Tel.  Co.,  80  Wis.  192,  49  N.  W.  823,  holding  company 
not  liable  for  injuries  through  unguarded  hole  dug  in  street  by  contractor. 

Distinguished  in  Stockton  Automobile  Co.  v.  Confer,  154  Cal.  410,  97 
Pac.  885,  although  obstruction  placed  in  street  was  not  necessary  con- 
sequence of  contract,  city  is  not  relieved  of  liability  where  superintend- 
ent of  streets  was  warned  and  took  no  action  to  guard  public. 

Liability  for  negligence  and  other  torts  of  independent  contractors. 
Note,  76  Am.  St.  B^.  401,  422. 

Employer's  liability  for  acts  of  contractor.    Note,  51  Am.  Dec.  204. 

Exceptions  to  employer's  nonliability  for  acts  for  independent  con- 
tractor.   Note,  14  L.  R.  A.  829,  882. 

Liability  for  injuries  from  independent  contractor's  failure  to  take 
necessary  precautions.    Note,  65  L.  B.  A.  848. 

Liability  for  independent  contractor's  act  affecting  safety  of  high- 
way.   Note,  17  L.  B.  A.  (N.  S.)  762. 

Liability  for  injury  due  ^o  negligence  of  independent  contractor. 
Note,  19  E.  B.  0.  187. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  80  Am.  St.  Bep.  412. 

Miscellaneous.  Cited  in  Workman  v.  Mayor  etc.  of  New  York,  179 
U.  S.  583,  45  L.  Ed.  329,  21  Sup.  Ct.  224,  to  point  that  action  against 
city  for  defects  in  streets  may  be  maintained  in  Federal  courts;  Balti- 
more &  Potomac  R.  R.  v.  Cumberland,  176  U.  S.  238,  44  L.  Ed.  451,  20 
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Sup.  Ct.  382,  to  point  that  averment  that  there  was  no  light  on  rear  part 
of  an  engine  is  satisfied  by  proof  that  there  was  no  such  light  as  law  re- 
quired; Grayson  v.  Lynch,  163  U.  S.  477,  41  L.  Ed,  233, 16  Sup.  Ct.  1068, 
miscited  on  point  of  variance. 

4  Wall.  680^-684, 18  L.  Ed.  311,  UNITED  STATES  V.  McMASTEBS. 

Objections  to  evidence  must  not  be  general  and  indefinite,  but  party 
excepting  to  evidence  must  point  out  part  objected  to,  and  if  exception 
coven  any  admissible  evidence  it  is  properly  overruled. 

Approved  in  Jack  v.  Mutual  etc.  L.  Assn.,  113  Fed.  55,  51  C.  C.  A.  36, 
and  Graves  v.  Bonness,  97  Minn.  281,  107  N.  W.  164,  both  following 
role;  Safford  v.  United  States,  233  Fed.  500,  general  objection  to  intro- 
duction of  articles  of  incorporation  at  trial  did  not  include  specific  ob- 
jection made  on  appeal  that  they  were  not  sufficiently  authenticated; 
Prettyman  v.  United  States,  180  Fed.  37,  103  C.  C.  A.  384,  objections  to 
evidence  must  be  specific  to  be  available  on  appeal;  Chicago  Great  West- 
ern Ry.  Co.  V.  McDonough,  161  Fed.  671,  88  C.  C.  A.  517,  court  was  not 
obliged  to  select  objectionable  evidence  as  to  condition  of  flues  causing 
explosion  leaving  part  that  was  unobjectionable  and  sustain  motion  to 
strike  out  all  evidence;  Carmody  v.  Capital  Traction  Co.,  43  App.  D.  C. 
251,  Ann.  Oas.  1916D,  706,  exception  failing  to  point  out  to  trial  court 
ground  of  objection  and  particular  portion  of  instruction  to  which  ob- 
jection is  directed  cannot  be  made  basis  of  assignment  of  erros  on 
appeal;  Noonan  v.  Caledonia  Min.  Co.,  121  U.  S.  400,  30  L.  Ed.  1063, 
7  Sup.  Ct.  915,  holding  objection  to  articles  of  incorporation  as  evidence 
must  distinctly  state  grounds  of  objection ;  Toplitz  v.  Hedden,  146  U.  S. 
255,  86  L.  Ed.  962,  13  Sup.  Ct.  71,  holding  objection  to  copy  of  letter 
offered  in  evidence  must  state  grounds  of  objection;  Northern  I^acifie 
R.  R.  Co.  V.  Charless,  51  Fed.  571,  2  C.  C.  A.  380,  holding  objection  to 
testimony  must  call  attention  particularly  to  objectionable  matter; 
McKown  V.  Powers,  86  Me.  295,  29  Atl.  1080,  holding  exceptions  to  evi- 
dence must  state  each  point  excepted  to  separately  and  distinctly;  Cul- 
mer  v.  Clift,  14  Utah,  292,  47  Pac.  87,  holding  point  of  objection  to  tes- 
timony must  be  particularly  stated  to  entitle  it  to  consideration;  Snow- 
den  V.  Pleasant  Valley  Coal  Co.,  16  Utah,  373,  52  Pac.  601,  holding 
objections  to  admission  of  evidence  should  be  particularly  stated;  dis> 
senting  opinion  in  Bram  v.  United  States,  168  U.  S.  571,  42  L.  Ed.  583, 
18  Sup.  Ct.  198,  majority  holding  objection  to  testimony  being  allowed 
need  not  be  presented  at  end  of  testimony. 

Distinguished  in  Harkins  v.  Brown,  108  Fed.  579,  47  C.  C.  A.  501,  hold- 
ing exceptions  on  admission  of  evidence  must  be  construed  with  refer- 
ence to  issues  before  jury. 

Miscellaneous.  Cited  in  Merritt  v.  Merle,  22  La.  Ann.  258,  as  evi- 
dence of  pendency  of  principal  suit. 


.  -r    » 


NOTES 

ON 


UNITED  STATES  REPORTS, 


V  WALLACE. 

6  W«1L  1-S8, 18  li.  Ed.  480t  THE  SPBINaBOK. 

Wliere  goods  destined  ultimately  for  a  belligerent  port  are  being  con- 
veyed between  two  neutral  ports  by  neutral  ship.  In  good  f  altb,  tbe  sbip 
is  liable  to  seizure  to  secure  confiscation  of  goods,  but  not  for  condemnation 
as  prize. 

Approved  in  dissenting  opinion  in  The  Pedro,  176  D.  S.  375,  44  L.  Ed. 
203,  20  Sup.  Ct.  145,  majority  holding  Spanish  vessel  sailing  from 
Havana  for  Santiago,  with  no  cargo  except  that  destined  for  enemy's 
ports,  subject  to  capture  though  voyage  began  at  Antwerp  and  she  was 
to  proceed  from  Cuba  to  America  for  return  cargo. 

Distinguished  in  The  Pedro,  175  U.  S.  366,  44  L.  Ed.  199,  20  Sup.  Ct. 
142,  holding  Spanish  vessel  sailing  from  Havana  to  Santiago  with  no 
cargo  except  that  destined  for  enemy's  ports,  was  subject  to  capture 
though  voyage  b^an  at  Antwerp  and  she  was  under  charter  to  proceed 
from  Cuba  to  America  for  return  cargo;  The  Peterhoff,  5  Wall.  50,  18 
Ii.  Ed.  568,  holding  that  where  owners  of  the  ships  were  part  owners  of 
the  cargo,  both  ship  and  cargo  were  equally  liable  for  infringement  of 
blockade. 

When  cargo  alone  Is  liable  to  condemnation  as  prize,  if  master  falls  to 
observe  the  utmost  good  faith  or  signs  untrue  bills  of  lading,  no  costs  or 
damages  will  be  allowed  owners  on  restoration  of  the  vesseL 

Approved  in  The  Olinde  Rodriguez,  174  U.  S.  536,  537,  43  L.  Ed.  1076, 
19  Sup.  Ct.  862,  persisting  in  trying  to  enter  port,  after  being  boarded 
and  warned,  presumes  intention  to  break  blockade  and  subjects  the  ves- 
sel to  the  costs  and  expenses. 

5  Wall.  28-^  18  Ii.  Ed.  664,  THE  PETEBHOFF. 

Merchaodlse  may  be  dassifled  as^  first,  manufactures  ordinarily  used  for 
mfUtary  purposes  in  time  of  war;  second,  articles  used  for  purposes  of  war 

(143) 
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or  peace;  third,  urtleles  ezcluslTely  ased  for  peaceful  pnrposee.  The  first 
If  contraband  when  destined  to  a  belligerent  country  or  forces;  the  second 
only  when  actually  destined  to  the  military  or  naval  use  of  a  belligerent;  the 
third  is  not  contraband,  but  liable  to  seizure  and  condemnation  for  viola- 
tion of  blockade. 

Approved  in  The  Panama,  176  U.  8.  646,  44  L.  Ed.  581,  20  Sup.  Gt. 
484,  holding  Spanish  vessel  having  armament,  which  she  as  Spanish 
mailboat  is  compelled  to  carry,  is  liable  to  capture  though  voyage  began 
prior  to  Presidential  proclamation  of  April  26,  1898;  Balfour,  Guthrie 
A  Co.  V.  Portland  etc.  S.  S.  Co.,  167  Fed.  1014,  holding  flour  was  contra- 
band of  war  when  so  declared  by  belligerent  government;  Lawson  v» 
Miller,  44  Ala.  626,  4  Am.  Rep.  150,  holding  Confederate  treasury  notes 
were  contraband  and  void';  Canter  v.  Bennett,  39  Tex.  308,  holding  dam- 
ages could. not  be  recovered  for  breach  of  contract  to  carry  coin  to  en- 
able the  consignee  to  carry  on  a  contraband  trade ;  The  Carlos  F.  Roses^ 
177  U.  S.  676,  44  L.  Ed.  987,  20  Sup.  Ct.  811,  arguendo. 

interior  destination  of  cargo  to  a  blockade  port  will  infect  the  primary 
voyage  to  a  neutral  port  with  liability  for  intended  violation  of  blockade; 
otherwise,  if  the  ulterior  destination  is  to  a  belligerent  country  by  inland 
conveyance  from  the  neutral  port. 

Approved  in  dissenting  opinion  in  The  Pedro,  176  U.  S.  376,  44  L.  Ed» 
203,  20  Sup.  Ct.  146,  majority  holding  Spanish  vessel  sailing  from 
Havana  to  Santiago,  with  no  cargo  except  that  destined  for  enemy's 
ports,  subject  to  capture  though  voyage  began  at  Antwerp  and  she  was 
tinder  charter  to  proceed  from  Cuba  to  America  for  return  cargo. 

Oontrabaad  may  be  transported  by  neutrals  to  neutral  port  if  intended 
to  make  part  of  its  general  stock  in  trade. 

Approved  in  The  Benito  Estenger,  176  U.  S.  671,  44  L.  Ed.  598,  20 
Sup.  Ct.  490,  holding  trading  to  enemy's  stronghold  of  enemy  vessel 
earrying  provisions  is  illicit  intercourse  subjecting  property  to  capture. 

Residents  in  the  rebel  States  during  the  Civil  War  are  considered 
enemies,  without  regard  to  their  personal  sentiments  or  disposition. 

Approved  in  Perkins  v.  Rogers,  35  Ind.  163,  9  Am.  Rep.  662,  on  effect 
by  the  proclamation  of  the  President  on  the  inhabitants  of  State  of 
Louisiana;  mil  v.  Baker,  32  Iowa,  310,  7  Am.  Bep.  196,  holding  a  deed 
from  a  citizen  of  Virginia,  during  the  Rebellion,  conveying  land  in  Iowa 
to  a  citizen  of  that  State,  was  void. 

Temporary  residence  in  rebellious  States  does  not  affect  rights  of  dtisen- 
tfiip  of  persons  faithful  to  the  Union  on  their  escape  to  the  loyal  States  or 
to  neutral  countries. 

'  Approved  in  Zacharie  v.  Godfrey,  60  HI.  192,  99  Am.  Dec.  607,  holding 
tt  loyabeitiEen-  leaving  the  rebellious  States  and  residing  on  loyal  or  neu* 
tral  ground  retained  his  right  to  sue  in  Federal  oourts. 
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Ctarryliig  coutrtlMkna  does  not  subject  ship  to  forfeiture;  but  if  master 
falls  in  tlie  good  faltb  in  giving  information,  to  wblcb  neutrals  axe  bound, 
the  ship  may  be  subjected  to  costs  and  expenses  of  adjudication. 

Approved  in  The  Olinde  Rodriguez,  174  U.  S.  636,  637,  48  L.  Ed.  1074, 
19  Sup.  Ct.  862,  attempt  to  enter  blockaded  port  after  warning  presumes 
intention  to  break  blockade  and  subjects  ship  to  costs. 

Merchant  steamer  is  not  privileged  from  search  by  fact  of  having  gov- 
ernment mail  on  board. 

Approved  in  The  Panama,  176  U.  S.  543,  44  L.  Ed.  580,  20  Sup.  Ct. 
483,  holding  mail  steamer  carrying  United  States  mail  is  not  exempt 
from  capture  as  enemy  vessel. 

Miscellaneous.    Cited  in  Scheible  v.  Bacho,  41  Ala.  433. 

5  Wan.  62-74,  18  K  Ed.  531,  UmTED  STATES  v.  WEED. 

When  a  case  prosecuted  as  prize  is  diown  by  the  facts  in  tiie  record  to 
he  a  case  of  forfeiture  under  statute,  or  where  on  appeal  the  record  presents 
a  case  of  prize  otherwise  prosecuted  in  the  instance  court,  the  Supreme 
Court  will  remand  the  case  for  proper  proceedings. 

Approved  in  The  Watchful,  6  Wall.  93,  18  L.  Ed.  764,  reversing  de- 
cree, in  a  case  Clearly  not  prize,  with  directions  to  allow  reasonable  time 
to  file  a  new  libel  for  violation  of  municipal  law ;  The  Cotton  Plant,  10 
Wall.  682, 19  L.  Ed.  984,  where  a  capture  was  shown  to  be  an  inland  not 
a  maritime  prize,  remanding  the  case  for  further  proceedings ;  The  City 
of  Mexico,  28  Fed.  150,  holding  that  two  libels  could  be  filed  against 
same  vessel,  dismissal  of  that  for  prize  did  not  bar  prosecution  of  libel ; 
The  Itata,  56  Fed.  514,  5  C.  C.  A.  608,  holding  that,  under  a  libel  for  for- 
feiture for  violation  of  Revised  Statutes,  section  5283,  the  ship  could 
not  be  condemned  for  piracy. 

District  Court  holds  its  Jurisdiction  as  a  ^rize  Oourt  and  as  an  instance 
Court  of  Admiralty  ftom  the  Oonstitution  and  act  of  Oongress,  and  admin- 
isters both  forms  of  relief. 

Approved  in  The  Siren,  7  Wall.  161,  19  L.  Ed.  133,  holding  that  Dis- 
trict Court  might  hear  and  determine  all  questions  respecting  claims  on 
vessel  after  seizure  as  prize. 

Trading  permits  issued  by  treasury  agents  during  Olvil  War  are  pre- 
gnmed  regular  until  the  contrary  is  established. 

Approved  in  Butler  v.  Maples,  9  Wall.  778,  19  L.  Ed.  827,  holdii^  a 
grant  of  a  permit  raised  the  presumption  that  a  locality  was  within  the 
lines  of  military  occupation  and  a  contract  made  there  was  legal;  Pueblo 
County  V.  Marshall,  U  Colo.  87, 16  Pac.  839,  holding  that  a  person  sum- 
moned for  a  coroner's  jury  is  not  required  to  see  if  the  jury  deem  an  in- 
yi— 10 
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vefitigation  necessary;  Perkins  v.  Rogers,  35  Ind.  163,  9  Am.  Bap.  662, 
holding  that  a  permit  to  trade  in  New  Orleans  did  not  confer  any  right 
beyond  that  of  trading. 

5  WaU.  74-80,  18  L.  Ed.  580,  WAT80K  ▼.  BUTHEBIaAKD. 

If  remedy  at  law  is  snficient,  eqiiity  will  not  reUere,  but  legal  remedy 
must  be  plain  and  adequate  or  as  practical  and  efficient  to  the  ends  of  Jus- 
tice and  its  prompt  administration  as  the  remedy  in  equity. 

Approved  in  Cruickshank  v.  Bidwell,  176  U.  S,  81,  44  L.  Ed.  381,  20 
Sup.  Ct.  283,  holding  suit  to  restrain  custom's  collector  from  enforcing 
statute  to  prevent  importation  of  impure  teas  on  ground  of  invalidity 
of  act  cannot  be  maintained;  Wright  v.  Barnard,  233  Fed.  330,  holding 
equity  would  retain  jurisdiction  though  plaintiff  sought  one  item  of  re- 
lief cognizable  at  law ;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  11, 
12,  114  C.  C.  A.  21,  holding  equity  would  enforce  contract  relating  to 
personalty  where  not  obtainable  in  market  and  damages  for  breach 
would  be  inadequate;  St.  Louis  Southwestern  Ry.  Co.  v.  Stuttgart  & 
R.  B.  R.  Co.,  188  i'ed,  376,  holding  equity  would  enjoin  defendant  rail- 
way from  building  across  plaintiff's  line  at  particular  point  when  injury 
would  be  complete  before  hearing  in  condemnation  proceeding  of  de- 
fendant; Sailor's  Union  v.  Hammond  Lumber  Co.,  156  Fed.  455,  85 
C.  C.  A.  16,  holding  equity  would  enjoin  unlawful  interference  with  em- 
ployer engaged  in  operating  plaintiff's  vessel  when  necessary  to  preserve 
plaintiff's  business ;  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  466,  where  contract  for  sale  of  goods  provided  that  violator 
should  pay  as  liquidated  damages  fifty  per  cent  of  sale  price  of  goods, 
injunction  against  violation  of  contract  refused;  Big  Six  Dev.  Co.  v. 
Mitchell,  138  Fed.  286, 1  L.  B.  A.  (N.  8.)  882,  70  C.  C.  A.  569,  upholding 
jurisdiction  over  biU  by  landlord  to  cancel  mining  lease  as  cloud  on  title, 
to  establish  his  right  of  possession  in  premises  and  to  enjoin  lessee  from 
mining  because  of  lessee's  breach  of  lease ;  American  Lighting  Co.  v.  Pub- 
lic Service  Corp.,  134  Fed.  131,  one  cannot  be  punished  for  contempt  for 
disregarding  order  restraining  violation  of  contract  for  street  lighting; 
United  Cigarette  etc.  Co.  v.  Wright,  132  Fed.  197,  upholding  jurisdiction 
over  bill  for  accounting  from  defendant  as  agent  with  reference  to  sepa- 
rate transactions;  Twin  City  Power  Co.  v.  Barrett,  126  Fed.  306,  61 
C.  C.  A.  288,  upholding  equity  jurisdiction  where  eomplainant  secured 
options  on  land  for  developing  water  power,  transferred  same  to  others 
who  were  securing  other  lands  for  same  purpose  under  contract,  whereby 
such  persons  were  to  organize  corporation  to  do  work,  and  to  deliver  in 
payment  bonds  of  corporation,  and  complainant  prayed  appointment  of 
receiver  to  complete  purchases  short  time  before  options  about  to  expire; 
Raymond  Syndicate  v.  Brown,  124  Fed.  82,  upholding  bill  in  equity  for 
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specific  performance  alleging  pnrchase  by  defendant  of  entire  stock  of 
goods  for  lump  sum,  delivery  of  part  of  goods  and  refusal  to  deliver  re- 
mainder and  concealment  thereof  so  that  complainant  cannot  replevin; 
Tift  V.  Southern  Ry.  Co.,  123  Fed.  794,  holding  injunction  will  not  lie 
to  enforce  interstate  commerce  commissioner's  rates  where  controversy 
is  pending  before  commission  and  no  irreparable  injury  is  threatened; 
Jones  V.  Mutual  Fidelity  Co.,  123  Fed.  520,  holding  unsecured  creditors 
whose  claims  have  not  been  reduced  to  judgment  cannot  deprive  debtor 
of  possession  of  assets  merely  on  ground  of  insolvency;  Union  Life  Ins. 
^.  V.  Riggs,  123  Fed.  317,  upholding  suit  after  death  of  insurer  to  can- 
eel  insurance  policy  procured  by  fraud  where  fraud  was  not  discovered 
during  lifetime;  Hunter  v.  Robbins,  117  Fed.  923,  upholding  equity 
jurisdiction  of  for  accounting  against  former  corporation  treasurer  and 
also  to  charge  bank  as  trustee  of  corporate  funds  which  it  held  on  de- 
posit with  knowledge  of  ownership  and  which  it  fraudulently  permitted 
codefendant  to  withdraw;  Mutual  Life  Ins.  Co.  v.  Pearson,  114  Fed.  396, 
upholding  suit  to  cancel  insurance  policy  where  application  provided 
that  policy  was  not  to  take  effect  until  payment  of  first  premium  while 
in  good  health,  and  premium  was  paid  while  insured  was  ill  with  appen- 
dicitis unknown  to  insurer,  and  policy  called  for  delivery  of  bonds; 
Schmidt  v.  West,  104  Fed.  274,  upholding  equity  jurisdiction  over  suit 
to  cancel  forged  note  brought  by  alleged  maker  against  payee  who  is 
Attempting  to  negotiate  the  same,  where  limitations  on  said  note  have 
eleven  years  to  run ;  Minneapolis  Brew^g  Co.  v.  McGillivray,  104  Fed. 
271,  upholding  equity  jurisdiction  over  suit  to  enjoin  enforcement  of 
void  State  statute  under  which  authorities  threatened  to  seize  complain- 
ant's property  and  destroy  his  business  unless  he  pays  license  thereby 
imposed;  Cox  v.  Wall,  99  Fed.  548,  upholding  equity  jurisdiction  of  suit 
by  bankruptcy  trustee  to  set  aside  sale  by  bankrupt  made  in  fraud  of 
creditors ;  United  States  Life  Ins.  Co.  v.  Cable,  98  Fed.  763,  39  C.  C.  A, 
264,  upholding  jurisdiction  of  suit  to  cancel  insiirance  policy  after  death 
of  insured  on  ground  that  delivery  was  procured  by  fraud;  Hall  &  Far- 
ley V.  Alabama  Terminal  etc.  Co.,  173  Ala.  403,  56  South.  238,  holding 
jurisdiction  of  equity  to  subject  unpaid  subscriptions  of  stockholders  to 
payment  of  corporation  debt  after  return  of  "no  property  found"  was 
based  on  inadequacy  of  legal  remedy;  Haycock  v.  Tarver,  107  Ark.  460, 
156  S.  W.  918,  holding  equity  would  enjoin  illegal  levy  execution  on 
stock  of  merchandise  when  efEect  would  be  to  break  up  business;  Swan 
V.  Talbot,  152  Cal.  145,  17  L.  B.  A.  (N.  8.)  1066,  94  Pac.  239,  holding 
suit  in  equity  lay  to  cancel  bill  of  sale  and  restore  personalty  when 
plaintiff  conveyed  it,  while  drunk,  for  trifling  consideration;  Dingley  v. 
Buekner,  11  Cal.  App.  184,  104  Pac.  479,  holding  equity  would  enjoin 
sheriff  from  closing  plaintiff's  place  of  business  under  writ  of  attach- 
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ment,  when  business  would  be  ruined  thereby;  Dunker  v.  Fidld  &  Tula 
Club,  6  Cal.  App.  530,  92  Pac.  504,  holding  equity  would  enjoin  tres- 
passer from  hunting  on  land  leased  to  plaintiff  for  hunting  purposes; 
Leonard  v.  Abner-Drury  Brewing  Co.,  26  App.  D.  C.  176,  holding  equity 
would  enjoin  combination  to  raise  price  to  retailers  where  injury  to 
them  could  not  be  compensated  in  damages;  Morris  v.  Hitchcock,  21 
App.  D.  C.  'B86,  holding  bill  in  equity  lay  when  it  appeared  irreparable 
damage  would  result  and  multiplicity  of  suits  at  law  would  be*  pre- 
vented ;  Craighill  v.  Van  Riswick,  8  App.  D.  C.  209,  holding  bill  lay  to 
enjoin  alleged  void  levy  of  assessment  of  park  commissioners  on  land 
declared  by  them  to  be  benefited  thereby;  Staples  v.  Rossi,  7  Idaho,  627, 
66  Pac.  70,  holding  temporary  injunction  issues  to  restrain  trespasser 
from  removing  timber  which  he  has  cut  upon  land  claimed  by  plaintiff, 
pending  suit  to  establish  plaintiff's  title ;  Cragg  v.  Levinson,  238  III.  86, 
15  Ann.  Oaa.  1229,  21  L.  E.  A.  (N.  S.)  417,  87  N.  E.  127,  holding  injunc- 
tion lay  to  prevent  repeated  threatened  trespasses  on  plaintiff's  prop- 
erty; Indianapolis  etc.  Traction  Co.  v.  Essington,  54  Ind.  App.  290,  99 
N.  E.  758,  holding  legal  right  to  construct  grade  crossing  over  railroad 
did  not  preclude  suit  in  equity  to  enforce  contract  in  right  of  way  deed 
to  build  overhead  crossing;  Hatfield  v.  Mahoney,  39  Ind.  App.  506,  79 
N.  E.  1087,  bill  considered  and  held  to  show  legal  relief  inadequate; 
Brugh  V.  Denman,  38  Ind.  App.  489,  78  N.  E.  350,  holding  equity  would 
enjoin  remainderman  from  cutting  timber  during  life  tenancy ;  Am6ri(ffii 
Plate  Glass  Co.  v.  Vicoson,  34  Ind.  App.  652,  73  N.  E.  628,  refusing  to 
enjoin  obstruction  of  stream  where  complainants  operated  quarry  and 
dam  backed  up  water  on  premises,  but  character  of  land  overflowed  not 
alleged;  Bluffton  v.  Miller,  33  Ind.  App.  523,  70  N.  E.  990,  property 
owner  affected  by  street  improvement  may  enjoin  city  from  carrying  out 
contract  which  is  beyond  scope  of  its  power;  Stauffer  v.  Cincinnati  etc. 
R.  R.  Co.,  33  Ind.  App.  358,  70  N.  E.  543,  enjoining  removal  of  buildings 
from  land  which  complainant  had  acquired  by  condemnation;  Chappell 
V.  Jasper  Co.  Oil  etc.  Co.,  31  Ind.  App.  172,  66  N.  E.  516,  holding  bill 
for  injunction  sufficient  where  it  alleges  that  complainant  will  suffer 
great  injury  if  injunction  not  granted,  without  alleging  that  it  will  be 
irreparable ;  Hart  v.  Hildebrandt,  30  Ind.  App.  417,  66  N.  E.  174,  hold- 
ing plaintiff  must  allege  and  prove  that  if  injunction  is  not  granted  he 
will  suffer  substantial  and  serious  injury;  Miller  v.  Bowers,  30  Ind.  App. 
118,  65  N.  E.  560,  holding  right  of  taxpayer  to  sue  on  contractor's  bond 
not  such  adequate  remedy  as  precludes  injunction  to  prevent  contractor 
from  violating  contract  and  to  prevent  commissioners  from  making 
allowances  for  work  illegally  done;  Washington  v.  Richards,  78  Kan. 
117,  96  Pac.  34,  holding  equity  would  enjoin  proposed  survey  of  lands 
and  (Change  of  boundaries  where  boundaries  were  established  by  lawful 
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survey  from  wliich  no  appeal  was  taken)  Sills  v.  Gbodyear,  80  Mo.  App. 
133,  enjoining  repeated  forcible  entries  by  insolvent  trespasser;  Bartles 
Northern  Oil  Co.  v.  Jackman,  29  N.  D.  249,  150  N.  W.  580,  holding 
•equity  would  enjoin  oil  inspector  from  unlawfully  delaying  shipments 
of  oil  on  which  plaintiff's  business  depended ;  Barnes  v.  Newton,  5  Okl. 
435,  48  Pae.  193,  successftd  party  in  contest  before  Land  Department 
may  enjoin  adversary  from  interfering  with  possession ;  South  Portland 
Land  Co»  ▼»  Munger,  36  Or.  473,  60  Pac.  9,  upholding,  in  action  to  re- 
cover land,  a  cross-oomplaint  in  equity  claiming  title  in  fee  and  alleg- 
ing that  deed  under  which  defendant  claimed  was  insufficient  to  pass 
legal  title  and  asking  reformation  to  conform  to  intention  of  parties; 
Halley  v.  Ingersoll,  14  S.  D.  14,  84  N.  W.  204,  upholding  injunction  by 
material  lienor  who  had  filed  suit  on  choses  in  action,  to  prevent  sher- 
iff from  selling  choses  in  actions  under  judgments  in  favor  of  others 
where  such  sale  would  lead  to  multiplicity  of  suits ;  Dycus  v.  Traders' 
Bank  etc.  Co.,  52  Tex.  Civ.  177,  113  S.  W.  330,  holding  where  use  of 
leased  building  was  restricted  to  ''billiard  and  pool  hall"  equity  would 
enjoin  its  use  for  moving  picture  show;. McMickle  v.  Hardin,  25  Tex. 
Civ.  225,  61  S.  W.  324,  holding  where  city  has  brought  separate  suits 
against  different  parties  to  enforce,  against  different  parcels  of  land,  its 
tax  liens,  injunction  will  not  lie  at  joint  suit  of  such  defendants  to  re- 
strain prosecution  of  tax  suits;  Payne  v.  Hook,  7  Wall.  430,  19  L.  Ed. 
262,  sustaining  suit  in  equity  to  correct  an  administrator's  account, 
fraud  charged,  before  final  settlement  in  probate  court;  Krippendorf  v. 
Hyde,  110  U.  S.  280,  28  L.  Ed.  147,  4  Sup.  Ct.  28,  sustaining  a  bill  in 
equity  to  restrain  the  marshal  from  distributing  a  fund  representing 
^ods  wrongfully  levied  on;  Buzard  v.  Houston,  119  U.  S.  352,  30  L.  Ed. 
454,  7  Sup.  Ct.  252,  dismissing  bill  for  cancellation  of  contract  and  for 
damages  as  stating  a  case  for  which  an  action  of  deceit  could  be  main- 
tained at  law ;  Allen  v.  Hanks,  136  U.  S.  311,  84  L.  Ed.  418, 10  Sup.  Ct. 
965,  sustaining  bill  by  married  woman  to  enjoin  sale  of  her  separate 
estate;  North  v.  Peters,  138  U.  S.  281,  34  L.  Ed.  939,  11  Sup.  Ct.  349, 
sustaining  bill  to  compel  sheriff  to  surrender  levy  on  property  of  a  third 
person  and  to  restrain  further  levy;  Davis  v.  Wakelee,  156  U.  S.  688, 
39  If.  Ed.  584,  15  Sup.  Ct.  558,  holding  equity  will  interfere  if  the  rem- 
edy at  law  is  doubtful ;  Rich  v.  Braxton,  158  U.  S.  406,  39  L.  Ed.  1032, 
15  Sup.  Ct.  1017,  sustaining  bill  in  equity  to  annul  tax  deeds,  which  by 
statute  were  made  prima  facie  evidence  of  title ;  United  States  v.  Union 
Pac.  B.  Co.,  160  U.  S.  51,  40  L.  Ed.  337,  16  Sup.  Ct.  209,  sustaining  bill 
by  the  United  States  to  annul  contracts  between  railway  and  telegraph 
companies  in  violation  of  obligations  under  acts  of  Congress;  De  Men- 
acho  V.  Ward,  23  Blatchf.  510,  27  Fed.  534,  sustaining  bill  to  restrain 
steamship  lines  from  making  discriminations  for  transportation;  Haus- 
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meister  v.  Porter,  10  Sawy.  2d2,  21  Fed.  356,  refusing  to  enjoin  a  city 
treasurer  from  paying  out  moneys  otherwise  than  in  liquidating  city 
bonds;  Perry  v.  Sharpe,  8  Fed.  26,  sustaining  an  injunction  granted  by 
a  State  court,  before  removal,  to  restrain  a  sale  under  fraudulent  levy; 
Arthur  v.  Oakes,  63  Fed.  329,  25  L.  B.  A.  433,  11  C.  C.  A.  209,  holding 
equity  would  enjoin  acts  which  would  inflict  irreparable  loss  on  prop- 
erty in  the  hands  of  a  receiver;  Waite  v.  OTSTeil,  72  Fed.  356,  holding 
that  in  a  bill  for  specific  performance  of  covenants  in  a  lease  and  in- 
stallments of  rent  due,  the  court  would  deny  specific  performance,  but 
afford  the  relief  more*properly  obtainable  at  law;  Bank  of  Kentucky  v. 
Stone,  88  Fed.  391,  enjoining  assessment  of  city  taxes  on  bank;  Berkey 

• 

v.  Cornell,  90  Fed.  718,  where,  in  action  of  assumpsit,  pleadings  dis- 
closed a  controversy  on  accounts,  holding  remedy  at  law  was  inadequate 
and  plaintiff  should  replead  in  equity;  Alger  v.  Anderson,  92  Fed.  709, 
dismissing  a  bill  for  rescission  of  a  contract  on  the  ground  of  fraud; 
Vincent  v.  Chicago  etc.  R.  R.  Co.,  49  111.  43,  granting  injunction  to  pre- 
vent the  imposition  of  an  additional  charge  for  delivering  grain;  Eng- 
lish V.  Smock,  34  Ind.  124,  7  Ajo.  Rep.  222,  enjoining  county  board  from 
issuing  bonds  for  county  buildings  not  conforming  to  the  enabling  act ; 
Elson  V.  O'Dowd,  40  Ind.  302,  enjoining  threatened  levy  on  property  of 
a  replevin  bail,  when  debtor's  property  could  satisfy  the  judgment; 
Clark  V.  Jeffersonville  etc.  R.  R.  Co.,  44  Ind.  261,  granting  injunction 
to  restrain  a  trespass  on  real  property  by  destruction  of  a  graded  road ; 
Thatcher  v.  Humble,  67  Ind.  448,  granting  injunction  to  prevent  the  cut- 
ting of  growing  walnut  trees;  Bishop  v.  Moorman,  98  Ind.  4,  49  Am. 
Rep.  734,  granting  injunction  to  restrain  sheriff  from  selling  land  under 
execution  for  the  debt  of  a  third  person ;  Denny  v.  Denny,  113  Ind.  26, 
14  N.  £.  595,  granting  injunction  to  restrain  an  executor  from  selling 
property  selected  by  widow,  under  section  2269,  Revised  Statutes,  1881 ; 
McAfee  v.  Reynolds,  130  Ind.  36,  30  Am.  St.  Rep.  197,  18  L.  R.  A.  213, 
28  N.  E.  424,  sustaining  bill  to  give  priority  to  lien  of  a  prior  judgment 
over  the  right  of  a  subsequent  purchaser  under  a  decree  made  without 
notice;  Champ  v.  Kendrick,  130  Ind.  553,  30  N.  E.  788,  granting  injunc- 
tion to  restrain  an  insolvent  purchaser  from  a  devisee,  without  power 
of  alienation,  from  taking  possession  of  trust  estate ;  Winamac  v.  Hud- 
dleston,  132  Ind.  218,  31  N.  E.  562,  holding  a  taxpayer  may  enjoin  the 
issue  of  corporate  bonds  without  authority ;  Alexander  v.  Johnson,  144 
Ind.  85,  41  N.  E.  812,  holding  a  taxpayer  may  enjoin  board  of  trustees 
from  misappropriation  of  the  public  moneys  under  an  illegal  contract; 
Holden  v.  Hoyt,  134  Mass.  185,  granting  injunction  to  restrain  sale  of 
property  covered  by  a  note  and  mortgage  fraudulently  transferred  by 
owner's  agent;  Irwin  v.  Lewis,  50  Miss.  368,  granting  injunction  to  re- 
strain sale  under  execution  of  property  claimed  as  a  homestead;  Turner 
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V.  Stewart,  78  Mo.  482,  holding  a  private  wharf  owner  might  enjoin 
steamboat  owner  from  discharging  freight  at  his  wharf  without  consent ; 
Welton  ▼.  Dickson,  38  Neb.  782,  41  Ajil  Bt.  Bep.  780,  22  L.  R.  A.  501, 
67  N.  W.  663,  sustaining  injunction  to  prevent  laying  out  of  a  private 
road  under  an  unconstitutional  act;  Bankers'  Life  Ins.  Co.  v.  Robbins, 
53  Neb.  68,  73  N.  W.  273,  granting  perpetual  injunction  against  enforce- 
ment of  a  judgment  void  for  want  of  jurisdiction  of  the  defendant; 
Muby  V.  Norton,  100  N.  Y.  438,  63  Am.  Bep.  215,  3  N.  E.  588,  granting 
injunction  to  restrain  interference  with  possession  of  part  of  the  ocean 
beach  at  Far  Rockaway,  Long  Island ;  Culver  v.  Rogers,  33  Ohio  St.  644, 
granting  injunction  against  a  threatened  permanent  trespass  calculated 
to  produce  strife  and  litigation;  Sumner  v.  Crawford,  91  Tex.  132,  41 
S.  W.  996,  holding  a  trustee  of  partnership  property  for  benefit  of  cred- 
itors was  entitled  by  injunction  to  compel  restoration  of  part  of  the 
stock  taken  under  an  execution  against  one  of  the  partners;  Penn  v. 
Ingles,  82  Ya.  72,  restraining  execution  of  a  ju^ment  at  law,  where 
there  were  distinct  equitable  defenses ;  Walker  v.  Hunt,  2  W.  Ya.  494, 
98  Am.  Dec.  780,  owner  may  enjoin  sale  of  property  under  execution 
notwithstanding  the  levying  officer  has  taken  an  indemnity  bond; 
Brakeley  v.  Tuttle,  3  W.  Ya.  131,  sustaining  bill  to  restrain  alleged  in- 
solvents from  fraudulently  converting  property  to  their  own  use ;  Nease 
▼.  Aetna  Ins.  Co.,  32  W.  Ya.  286,  9  S.  E.  236,  granting  injunction  to  re- 
strain payident  and  to  ascertain  priorities  of  execution  creditors  to  avoid 
multiplicity  of  suits ;  Gullickson  v.  Madsen,  87  Wis.  23,  67  N.  W.  966, 
sustaining  creditor's  bill  under  section  3029,  Revised  Statutes,  to  reach 
moneys  of  the  debtor  deposited  in  his  wife's  name  and  to  restrain  dis- 
posal of  trust  property;  dissenting  opinion  in  Aveline  v.  Ridenbaugh, 
2  Idaho,  160,  9  Pac.  604,  majority  holding  that  equity  would  not  enjoin 
interference  with  removal  of  wood  under  a  claim  arising  out  of  a  pro- 
hibited underletting;  dissenting  opinion  in  Coulson  v.  Harris,  43  Miss. 
772,  majority  holding  that  a  taxpayer  could  not  enjoin  the  collection  of 
taxes  on  his  property ;  In  re  Sabin,  18  N.  B.  R.  161,  21  Fed.  Cas.  124,  in 
controversy  as  to  ownership  of  a  fund  in  the  hands  of  a  receiver  in 
bankruptcy. 

Distinguished  in  Yan  Norden  v.  Morton,  99  U.  S.  379,  26  L.  Ed.  454, 
where  the  court  refused  to  enjoin  the  sale  when  there  was  no  reason  to 
believe  that  the  value  would  not  be  adequate  compensation  for  its  loss, 
which  might  be  recovered  at  law;  La  Mothe  v.  Fink,  8  Biss.  499,  500, 
Fed.  Caa.  8032,  holding  that  a  mortgagee  of  personalty  in  possession  is 
not  entitled  to  enjoin  its  sale  under  execution  of  a  judgment  against  the 
mortgagor;  Walker  v.  Brown,  58  Fed.  27,  dismissing  for  want  of  juris- 
diction a  bill  against  an  administrator  praying-discovery,  no  allegation 
of  fraud  or  maladministration  being  made;  Allen  v.  Winstandly,  135 
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Ind.  107,  34  N.  E.  699,  holding  a  sale  under  an  execution  against  a  third 
person  would  not  he  enjoined  unless  shown  that  replevin  was  not  a  rem- 
edy plain  and  efficient;  Coulson  v.  Harris,  43  Miss.  751,  holding  that  a 
taxpayer  could  not  enjoin  the  tax  collector  from  collecting  a  specific  tax; 
Mobile  etc.  R.  R.  Co.  v.  Moseley,  52  Miss.  137,  refusing  to  enjoin  collec- 
tion of  taxes,  part  legally  due  and  part  not,  unless  former  was  paid  or 
tendered ;  Kuhl  v.  Pierce  County,  44  Neb.  591,  62  N.  W.  1068,  refusing 
an  accounting  in  equity  in  suit  by  county  against  a  defaulting  treasurer 
and  sureties;  Muir  v.  Howell,  37  N.  J.  Eq.  42,  holding  that  a  married 
woman  living  with  her  husband  not  entitled  to  enjoin  sherifE's  sale  under 
doubtful  claim  of  exemption  under  the  execution  act  as  "a  debtor  hav- 
ing a  family  residing  in  this  State";  Lough  v.  Outerbri^,  143  N.  Y. 
276,  42  Ajn.  St.  Bep.  716,  2i5  L.  B.  A.  677,  38  N.  E.  294,  holding  a  com- 
mon carrier  could  not  be  enjoined  from  making  special  conditional  rates 
to  overcome  an  occasional  competition  by  another  carrier;  Ming  Yue  v. 
Coos  Bay  R.  R.  Co.,  24  Or.  394,  33  Pac.  641,  holding  bill  will  not  lie  to 
foreclose  a  mechanic's  lien  which  failed  to  state  a  cause  of  suit;  Baker 
V.  Rinehard,  U  W.  Va.  242,  holding  that  equity  will  not  enjoin  sale  of 
personalty  upon  an  execution  against  a  stranger,  where  the  property  is 
not  of  peculiar  value  and  sale  will  not  greatly  injure  the  owner. 

What  is  irreparable  injury  warranting  injunction  against  trespass. 
Note,  11  Am.  Dec.  601. 

Measure  of  damages  for  a  wf ongfol  levy  made  in  good  faltb,  if  prop- 
erty not  sold,  cannot  extend  beyond  the  injury  done;  if  sold,  damage  is 
value  when  taken,  with  interest  to  time  of  trial.  Consequential  damages 
cannot  be  awarded  in  a  trial  at  law. 

Approved  in  Gilbert  v.  American  Surety  Co.,  121  Fed.  504,  61  L.  R.  A. 
253,  57  C.  C.  A.  619,  holding  attorney's  and  stenographer's  fees  not  re- 
coverable on  replevin  bond;  Vance  v.  Vandercook  Company,  170  U.  S. 
480,  42  L.  Ed.  1115,  18  Sup.  Ct.  650,  holding,  in  action  alleging  special 
damage,  damages  for  detention  could  not  be  awarded;  Nashua  Iron  etc. 
Co.  V.  Brush,  91  Fed.  215,  33  C.  C.  A.  456,  holding,  in  an  action  for  dam- 
ages to  a  steamer,  arising  from  a  defective  beam  strap,  that  enhanced 
damages  beyond  the  actual  value  of  the  strap  are  not  recoverable;  Vin- 
cent V.  McNamara,  70  Conn.  341,  39  Atl.  446,  holding  that  a  plaintiff  in  a 
wrongful  attachment,  with  malice,  might  be  liable  for  consequential  And 
perhaps  vindictive  damages ;  Thompson  v.  Webber,  4  Dak.  244,  29  N.  W. 
673,  holding  loss  of  trade,  destruction  of  credit  and  failure  of  business 
prospects  are  not  elements  of  damage;  dissenting  opinion  in  L.  Bucki 
A  Son  Lumber  Co.  v.  Fidelity  etc.  Co.,  109  Fed.  409,  410,  48  C.  C.  A.  436, 
majority  holding  under  Florida  statute  loss  of  profits  and  credits  can- 
not be  recovered  in  suit  against  attachment  sureties  for  wrongful 
attachment. 


153  PABMELEE  v.  SIMPSON.  6  WalL  81-^7 

Since  damage  to  tradesman  whose  goods  axe  wrongfully  levied  on  can- 
not be  compensated  at  law,  equity  will  interfere  and  enjoin  tlie  execution. 

Distingaished  in  dissenting  opinion  in  Barnes  v.  Newton,  5  Okl.  446, 
49  Pae.  1076,  majority  holding  successful  party  in  land  contest  before 
Land  Department  may  enjoin  adversary  from  interfering  with  his 
possession. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  30  L.  B.  A.  119. 

Injunction  against  mining  by  lessee  pending  dispute  as  to  forfeiture 
of  lease.    Note,  1  L.  E.  A.  (N.  S.)  333. 

Discrimination  in  freight  rates.    Note,  54  Am.  Bep.  866. 

Bight  to  i>er8onal  judgment  in  action  to  foreclose  meehanio's  lien. 
Note,  Ann.  Oas.  1912A,  134. 

Miscellaneous.  Cited  in  Blake  v.  Alabama  etc.  B.  Co.,  6  N.  B.  B» 
335,  3  Fed.  Cas.  588,  on  jurisdiction  of  receiver. 

5  WaO.  81-87,  18  Ii.  Ed.  542,  FABMEUBE  v.  SIMPSON. 
Nothing  passes  by  a  deed  nntil  it  is  delivered. 

Approved  in  Johnson  v.  North  Star  Lumber  Co.,  206  Fed.  634,  125 
C.  C.  A.  118,  following  rule;  Brumby  v.  Jones,  141  Fed.  323,  72  C.  C.  A. 
466,  applying  rule  where  mortgagor  made  mortgage  to  himself  as  execu- 
tor and  recorded  it;  Pascault  v.  Cochran,  34  Fed.  362,  holding  a  deed 
and  mortgage  to  secure  the  purchase  money  are  regarded  as  parts  of 
the  same  transaction,  though  bearing  different  dates ;  Hibberd  v.  Smithy 
67  CaL  549,  56  Abl  Bep.  726,  8  Pao.  46,  holding  a  deed  not  delivered 
void  as  against  a  sheriff's  deed  on  adjudgment  which  became  a  lien  be- 
fore the  grantee  became  possessed  of  the  deed ;  Fisher  v.  Hall,  41  N.  T, 
423,  holding  a  deed  executed,  but  retained  among  testator's  papers  and 
not  known  to  grantee  until  after  testator's  death,  not  delivered;  Peck 
ir.  Bees,  7  Utah,  474,  13  L.  B.  A.  716,  27  Pac.  584,  holding  that  a  deed 
without  good  consideration,  executed  and  delivered  to  an  agent  not  au- 
thorized by  the  grantee,  to  be  kept  until  after  the  grantor's  deaths 
created  no  equity. 

Modified  in  Blanchard  v.  Blackstone,  102  Mass.  347,  holding  that  leav- 
ing an  instrument  on  table  or  in  hands  of  third  person  sufficient  delivery. 

Placing  a  deed  on  record  wlthont  assent  of  grantee  is  not  delivery,  and 
Teats  no  title  in  grantee  as  against  a  bona  fide  mortgagee. 

Approved  in  Grow  v.  Taylor,  23  N.  D.  476,  137  N.  W.  453,  holding 
in  absence  of  acceptance  of  deed  recording  conveyed  no  title;  Weber  v. 
Christen,  121  HI.  98,  2  Am.  St.  B«.  71,  11  N.  E.  896,  holding  the  ac- 
knowledging and  recording  of  a  deed  without  knowledge  or  assent  of 


6  WaU.  81-^7  NOTES  ON  U.  S.  REPORTS.  154 

grantee  not  per  se  delivezy,  referring  to  Union  Mutual  Ins.  Co.  v.  Camp- 
bell, 95  111.  267,  85  Ajn.  Rep.  166,  for  a  review  of  authorities;  Hart  v. 
Forbes,  60  Miss.  749,  holding  an  assignment  of  a  policy,  made  and  re- 
corded without  knowledge  of  assignee,  does  not  invest  him  with  superior 
title  over  a  garnishment  served  on  the  insurers  before  notice;  Alliance 
Milling  Co.  v.  Eaton,  86  Tex.  410,  24  L.  R.  A.  887,  25  S.  W.  618,  holding 
that  assent  of  parties  is  essential  to  existence  or  nonexistence  of  a 
mortgage  contract;  Croom  v.  Jerome  Hill  Cotton  Co.,  15  Tex.  Civ.  App. 
331,  40  S.  W.  147,  holding  that  a  deed  executed  and  recorded  without 
purchaser's  knowledge,  and  retained  by  grantor  till  after  the  levy  of 
an  attachment  by  a  creditor,  was  not  delivered;  dissenting  opinion  in 
Robbins  v.  Rascoe,  120  N.  C.  85,  38  L.  R.  A.'  240»  26  S.  E.  809,  majority 
holding  that  delivery  of  a  deed  to  a  third  person  unconditionally  passed 
title  to  the  grantee,  though  he  was  ignorant  of  the  fact. 

Qualified  in  Colee  v.  Colee,  122  Ind.  112,  17  Am.  St.  Rep.  847,  23  N.  E. 
688,  holding  that  the  making  and  recording  of  a  voluntary  conveyance, 
by  a  parent  to  child,  is  evidence  of  intention  and  passes  title. 

What  is  a  delivery  of  a  deed.    Note,  53  Ajn.  St.  Rep.  537,  553. 

If  grantee  agrees  to  accept  deed  In  liquidation  of  debt  and  constitutes 
the  recording  officer  his  agent,  delivery  to  the  recorder  is  a  delivery  to 
grantee. 

Approved  in  Schmidt  v.  Deegan,  69  Wis.  307,  34  N.  W.  85,  holding 
that  if  a  note  and  mortgage  were  placed  with  third  party  to  be  delivered 
to  the  mortgagee  on  the  execution  of  a  release,  the  mortgagee  was  en- 
titled to  the  securities  on  performing  the  condition. 

Distinguished  in  Robbins  v.  Rascoe,  120  N.  C.  83,  58  Am.  St.  Rep.  776, 
38  L.  R.  A.  239,  26  S.  E.  808,  holding  delivery  of  deed  to  trustee  for 
grantee  is  complete  and  title  passes,  although  grantee  may  be  ignorant 
of  the  facts. 

Acceptance  of  deed  by  grantee.   Note,  1  Ann.  Oaa.  870. 
Delivery  of  deed  to  third  person,  or  record  or  delivery  for  record 
by  grantor.    Note,  54  L.  R.  A.  905. 

Grantee  may  ratify  an  imperfect  delivery  of  deed  to  an  agent,  but  rati- 
flcation  cannot  relate  back  so  as  to  cut  out  mortgas^e  executed  by  the  grantor 
between  the  delivery  and  ratification. 

Approved  in  Merchants'  Banking  Co.  v.  Cargo  of  the  Afton,  134  Fed. 
730,  67  C.  C.  A.  618,  applying  rule  where  owners  of  mortgaged  ship 
chartered  her  under  charter  providing  for  advances  and  master  obtained 
additional  advances;  Graham  v.  Williams,  114  Ga.  719,  40  S.  E.  791, 
holding  if  party  has  complete  defense  to  action  at  time  suit  is  brought, 
he  cannot  be  deprived  thereof  by  third  party  ratifying  deed  which  at 
time  of  commencement  of  suit  was  void  for  want  of  ratification ;  Barber 
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Asphalt  Paving  Co.  v.  Field,  174  Mo.  App.  16,  161  S.  W.  366,  holding 
deed  did  not  relate  back  to  date  of  prior  void  deed  for  purpose  of  con- 
veying title  so  as  to  uphold  action  on  special  tax  bill  against  grantee; 
Johnson  v.  North  British  etc.  Ins.  Co.,  66  Ohio  St.  18,  63  N.  E.  613, 
holding  ratification  by  insurer  of  act  of  insurance  agent  in  canceling 
policy  is  ineffectual  where  agent  in  such  cancellation  acted  for  insurer; 
In  re  Kansas  City  Stone  etc.  Co.,  9  N.  B.  R.  81, 14  Fed.  Cas.  130,  hold- 
ing that  where  four  months  prior  to  bankruptcy  a  corporation  ratified 
a  deed  of  trust  made  several  months  previously  by  an  officer  without  au- 
thority, the  validity  of  the  deed  must  depend  on  the  circumstances  exist- 
ing at  the  time  of  the  ratification;  Evans  v.  Coleman,  101  Ga.  160,  28 
8.  E.  648,  holdizig  that  as  to  a  mortgage  not  accepted  nor  ratified  by 
the  creditor  until  after  recordation,  judgment  liens  obtained  after  the 
deliveiy  to  the  recorder,  but  before  the  ratification,  take  precedence; 
Cravens  v.  Rossiter,  116  Mo.  346,  38  Am.  St  Bep.  609,  22  S.  W.  737, 
holding  the  subsequent  acceptance  by  the  grantee  of  a  deed  executed  by 
his  grantor  in  payment  of  a  note  does  not  prevail  against  the  lien  of  a 
judgment  obtained  after  date  of  a  deed  and  before  ratification  of  the 
deed;  Kuh  v.  Garvin,  126  Mo.  563,  28  S.  W.  860,  holding  that  delivery 
of  a  chattel  mortgage  to  the  recorder  of  deeds,  followed  by  mortgagee's 
taking  possession,  is  sufi&cient  to  support  a  good  delivery ;  Fischer  Iieaf 
Co.  V.  Whipple,  51  Mo.  App.  185,  holding  that  the  presumption  of  de- 
liv»-y  and  acceptance  of  a  deed  beneficial  to  the  grantee  will  not  obtain 
when  the  right  of  a  third  party  has  intervened;  Rogers  v.  Head's  Iron 
Foundry,  61  Neb.  52,  53,  37  L.  E.  A.  433,  484,  70  N.  W.  632,  holding  that 
a  chattel  mortgage  delivered  to  an  unauthorized  third  person  for  record 
takes  effeet  as  between  the  parties  from  time  of  deliveiy,  but  not  as  to 
persons  who,  before  the  acceptance,  have  obtained  an  interest  in  or  lien 
on  the  property ;  Pollock  v.  Cohen,  32  Ohio  St.  626,  holding  that  the  rati- 
fication of  acts  of  an  unauthorized  agent  do  not  relate  back  so  as  to  in- 
juriously affect  intervening  rights  of  third  persons. 

The  effect  of  the  ratification  of  a  contract.    Note,  5  Am.  St.  Bep. 
114. 

Taking  effect  of  deed  from  date  of  execution.    Note,  8  E.  B.  G.  597. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Gas.  19i4A,  926. 

6  Wan.  87-89,  18  L.  Ed.  617,  WOODWOBTH  v.  GOBN  EXCHANGE  ETC. 

INS.  CO. 

One  who,  at  his  own  cost,  establishes  liability  of  a  vessel  or  its  proceeds, 
is  entitled  to  have  his  claim  satisfled  in  priority  to  a  claimant  who  has  con- 
tributed nothing  to  cost  oS  ligation. 
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Approved  in  The  Battier,  67  Fed.  253,  holding  that  a  elaim  for  pro 
rata  distrihntion  may  be  forfeited  by  laches  in  refusing  to  join  in  the 
suit  and  suggesting  difficulties  in  the  way  of  recovery. 

Distinguished  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202 
Fed.  655,  121  G.  C.  A.  58,  holding  where,^  after  payment  of  losses 
by  insurers  libel  was  filed  by  owners  against  vessel  causing  injuiy  for 
amonnt  exceeding  insurance  received,  proceeds  of  suit  were  held  in  trust 
for  all  insurers  including  those  not  contributing  to  cost ;  The  St.  Johns, 
101  Fed.  477,  holding  right  of  insurer  paying  policy  on  account  of  colli- 
sion to  subrogation  to  fund  recovered  from  wrongdoer  is  subordinate  to 
rights  of  damage  claimants  where  vessel  has  been  surrendered  by  own- 
ers in  proceedings  for  limitation  of  liability;  The  Lady  Boone,  21  Fed. 
733,  holding  that  by  maritime  law  creditors  of  the  same  rank  have  an 
equal  lien  on  the  vessel,  which  cannot  be  destroyed  by  the  mere  act  of 
instituting  the  first  suit. 

5  WaU.  90-'106,  18  L.  Ed.  591,  lUJNOIS  OENTSAL  B.  B.  00.  ▼.  BABBON. 

A  railroad  company  which  grants  running  powvrs  over  Its  road  to 
another  company  Is  liable  for  accidents  to  its  own  passengers  caused  by 
negligence  of  the  other  company. 

Approved  in  Denver  etc.  R.  R.  Co.  v.  Roller,  100  Fed.  745,  and  Mau- 
mee  Valley  Rys.  etc.  Co.  v.  Montgomery,  81  Ohio  St.  430,  136  Am.  St. 
B^.  802,  26  L.  B.  A.  (N.  S.)  987,  91  N.  E.  182,  both  following  rule; 
Brady  ▼.  Chicago  etc.  Ry.  Co.,  114  Fed.  104,  57  L.  B.  A.  712,  52  C.  C.  A. 
48,  holding  railroad  operating  trains  over  tracks  of  another  by  permis- 
sion is  liable  to  its  passengers  for  negligence  of  servants  of  licensing 
railroad;  Central  Trust  Co.  v.  Denver  etc.  R.  R.  Co.,  97  Fed.  242,  38 
C.  C.  A.  143,  holding  where  one  railroad  leases  to  another  right  to  use 
its  tracks,  it  is  liable  to  its  own  passengers  and  shippers  for  injuries  re- 
ceived by  reason  of-  negligence  of  servants  of  receiver  of  lessee;  St. 
Louis  etc.  Ry.  Co.  v.  Chappell,  83  Ark.  97, 10  L.  B.  A.  (N.  S.)  1176,  102 
S.  W.  894,  holding  railroad  company  permitting  joint  use  of  tracks  by 
log  company,  but  not  under  lease,  liable  for  damage  from  fire  negli- 
gently set  by  log  company;  Georgia  R.  &  Banking  Co.  v.  Haas,  127  Ga. 
195,  119  Am.  St.  Bep.  327,  9  Ann.  Gas.  677,  56  S.  E.  316,  holding  where 
lessee  of  railroad,  while  in  exercise  of  franchise  converted  property  to 
its  own  use,  lessor  was  liable;  dinger's  Admx.  v.  Chesapeake  etc.  Ry. 
Co.,  128  Ky.  744,  15  L.  R.  A.  (N.  S.)  998,  109  S.  W.  317,  holding  lease 
of  railroad  under  general  authority  of  statute  did  not  relieve  lessor  from 
liability  for  negligence  of  lessee  in  operating  road;  Hollins  v.  New 
Orleans  etc.  R.  Co.,  119  La.  422,  44  South.  160,  holding  where  one  com- 
pany negligently  caused  injury  while  operating  road  of  another  both 
were  liable;  Harden  v.  North  Carolina  R.  B.  Co.,  129  N.  C.  361,  40  S.  £. 
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186,  holding  lessor  of  railroad  liable  for  negligence  of  railroad  in  oper* 
ating  road;  Quigley  y.  Toledo  Rys.  et6.  Co.,  89  Ohio  St.  78,  Ann.  Gas. 
1916D,  992, 105  N.  E.  188,  holding  company  owning  street  railway  liable 
for  injuries  caused  by  negligence  of  company  jointly  nsing  tracks; 
Jefferson  v.  Chicago  etc.  R.  R.  Co.,  117  Wis.  552,  94  N.  W.  290,  holding 
where  railroad  i)ermitted  lumber  company  to  connect  private  tracks 
with  own  tracks  and  lumber  company's  engine  while  on  railroad's  tracks 
set  fire  to  property,  railroad  was  liable ;  Briscoe  v.  Southern  Kan.  R.  R. 
Co.,  40  Fed.  278,  holding  a  corporation  cannot,  by  leasing  its  line,  avoid 
its  obligations  to  the  public  without  express  consent  of  legislature,  and 
is  liable  for  the  tortious  acts  of  its  lessee;  Singleton  v.  Southwestern 
R.  R.  Co.,  70  Ga.  468,  48  Am.  B^.  677,  holding  that  the  original  obli- 
gation can  only  be  discharged  by  a  legislative  enactment;  Peoria  etc. 
R.  R.  Co.  V.  Lane,  83  111.  460,  holding  that  the  company  owning  the  fran- 
chise and  right  to  operate  the  road  is  liable  for  negligence  of  grantee 
of  running  powers ;  collecting  authorities  in  Illinois ;  Littlejohn  v.  Fitch- 
burg  R.  R.  Co.,  148  Mass.  481,  2  L.  E.  A.  603,  20  N.  E.  103,  in  an  action 
by  passenger  for  -p^jrsonal  injuries  it  was  immaterial  whether  the  negli- 
gence was  that  of  defendant's  servants  or  of  a  third  person  who  man- 
aged the  road ;  Heren  v.  St.  Paul  etc.  R.  R.  Co.,  68  Minn.  651,  71  N.  W. 
709,  holding  that  uiider  a  general  statute  the  proprietor  company  retain- 
ing control  and  poasession  of  the  road  could  not  be  held  free  from  lia- 
bility for  the  negligence  of  company  having  running  powers;  McCoy  v. 
The  Kani^as  City  etc.  R.  R.  Co.,  36  Mo.  App.  464,  holding  that  the  lessor 
is  as  much  bound  as  tlfc  lessee  for  negligence,  even  though  the  engine 
belonged  to  the  lessee  and  was  being  operated  by  its  immediate  servants ; 
Little  V.  Dusenbeny,  46  N.  J.  L.  643,  holding  that  the  liability  of  a  com- 
pany issuii^'  a  through  ticket,  for  negligence,  remained,  though  the 
journey  was  laid  out  over  several  roads;  Aycock  v.  Raleigh  etc.  R.  R. 
Co.,  89  N.  C.  330,  holding  a  railroad  company  liable  for  damage  caused 
by  sparks  from  an  engine  of  another  company,  using  the  line  ''by  cour- 
tesy," and  igniting  a  heap  of  combustible  rubbish  n^Iigently  left  by 
the  company  near  its  track;  Lakin  v.  Willamette  Valley  etc.  R.  R.  Co., 
13  Or.  441,  57  Am.  Bep.  28,  11  Pac.  70,  holding  that  a  company,  owner 
of  the  road,  was  liable  for  negligence  of  the  employees  of  another  comr 
pany  employed  by  it  in  constructing  the  road  and  at  the  time  of  the 
accident  operating  the  road  for  the  purposes  of  traffic ;  Central  etc.  R.  R. 
Co.  V.  Morris,  68  Tex.  69,  3  S.  W.  460,  holding,  in  a  suit  against  a  rail- 
road company  for  refusal  of  another  company  operating  the  road  to  fur- 
nish facilities  for  shipping  lumber,  a  lease  of  the  road  will  not  release 
the  company  from  a  failure  to  discharge  its  charter  obligations  unless 
the  enabling  act  contains  a  provision  to  that  effect;  Stetler  v.  Chicago 
etc.  R.  R.  Co.,  46  Wis.  503,  1  N.  W.  114,  holding  that  a  company  using 
another  company's  track  is  liable  for  any  damages  caused  by  defects  in 
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the  road  or  negligence  of  the  servants  of  the  owning  company  during 
the  transportation;  dissenting  opinion  in  Engel  v.  New  York  etc.  R.  R. 
Co.,  160  Mass.  263,  22  Ii.  R.  A.  286,  35  N.  E.  548,  majority  holding  a 
railroad  company  not  liable  for  death  of  an  employee  caused  by  defect 
in  a  private  siding  owned  and  maintained  by  a  third  person;  Ballon  v. 
Chicago  etc."  R.  R.  Co.,  54  Wis.  279, 11  N.  W.  570,  arguendo. 

Distinguished  in  Willson  v.  Colorado  etc.  Ry.  Co.,  67  Colo.  314,  142 
Pac.  179,  holding  railroad  not  liable  for  torts  of  agents  of  receiver  in 
exclusive  control  of  road;  Stoddard  v.  New  York  etc.  R.  R.  Co.,  181 
Mass.  423,  63  N.  £.  927,  holding  railroad  not  liable  for  injury  to  postal 
clerk  unloading  mail  in  postal  car  detached  from  train  on  arrival  at  sta> 
tion  while  on  sidetrack  and  run  into  by  car  of  another  company  through 
negligence  of  servants  of  company  owning  colliding  car;  Booth  v.  St. 
Louis  etc.  Ry.  Co.,  217  Mo.  721,  117  S.  W.  1098,  holding  in  action  for 
injury  to  employee  of  railway  using  road  of  another  company,  where 
injury  was  due  to  negligence  of  former,  plaintiff  could  not,  in  absence 
of  showing  authority  for  use  of  road  by  former,  recover  from  latter; 
Moorshead  v.  United  Rys.  Co.,  119  Mo.  App.  598,  96  S.  W.  279,  holding 
street  railway  company  leasing  its  property  and  franchises  under  ex- 
press authority  of  law  was  not  liable  for  injuries  due  to  negligence  of 
lessee;  Arrowsmith  v.  Nashville  etc.  R.  R.  Co.,  57  Fed.  175, 176,  holding 
that  a  lessor  company  was  not  liable  for  injuries  caused  by  negligence 
of  lessee  where  the  lease  was  authorized  by  law;  Murray  v.  Lehigh  etc. 
R.  R.  Co.,  66  Conn.  520,  32  L.  R.  A.  540,  34  Atl.  507,  holding  that  where 
the  lessee  company  agreed  that  its  trains  while  dn  the  leased  road  should 
be  under  the  control  and  direction  of  the  lessor's  servants,  then  such 
servants  were  for  the  time  being  servants  of  the  lessee  company,  and  it 
was  liable  for  an  injury  caused  by  their  n^ligence. 

Liability  of  railroads  for  torts  of  their  lessees.    Note,  71  Ahl  Dec. 

296. 
Liability  of  passenger  carriers.    Note,  50  Am.  Dec.  796* 

Liability  of  lessor  of  railroad  for  negligent  or  Ulegal  operation  by 
lessee.    Note,  2  Ann.  Oas.  862. 

Proper  pleading  in  action  against  railroad  for  damages  caused  1^ 

its  lessee.    Note,  9  Ann.  Oas.  688. 
Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 

of  one.    Note,  37  L.  R.  A.  83. 
Lessor's  liability  for  injuries  from  negligence  of  other  railroad  com* 

pany  using  road.    Note,  44  L.  R.  A.  751. 
Liability  for  acts  of  independent  contractor  where  injuries  result 

from  employer's  nonperformance  of  absolute  duties.    Note,  66 

L.  B.  A.  143. 
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SliiioiB  statute  confers  rlgbt  of  action  on  widow  or  next  of  Un  of  one 
tortioiisly  killed,  IrrespectiTe  of  whether  they  have  or  have  not  a  legal 
daim  on  the  deceased  for  support. 

Approved  in  Beck  v.  Johnson,  169  Fed.  159,  complaint  in  action  for 
death  considered  and  held  to  arise  under  statutes  of  State,  and  action 
remanded  to  State  court;  United  States  Electric  Lighting  Co.  v.  Sulli- 
van, 22  App.  D.  C.  131,  holding  action  for  death  did  not  depend  on  l^al 
right  of  next  of  kin  to  services  of  decedent ;  Dronenhurg  v.  Harris,  108 
Md.  611,  617,  71  Atl.  84,  86,  holding  money  paid  to  administrator  in 
settlement  of  claim  for  death  did  not,  under  Code  of  District  of  Co- 
lombia, belong  to  estate  of  deceased  but  to  mother,  though  she  was  not 
dependent  on  him;  Satterberg  v.  Minneapolis  etc.  Ry.  Co.,  19  N.  D. 
44,  121  N.  W.  72,  holding  heirs  at  law  entitled  to  recover  for    death 
though  they  had  no  right  or  reasonable  expectation  to  receive  anything 
from  deceased  had  he  lived;  McCabe  v.  Narragansett  Elec.  etc.  Co.,  27 
R.  I.  277,  61  Atl.  669,  loss  of  parental  care  of  deceased  father  not  con- 
sidered in  action  for  wrongful  death  under  Gen.  Laws  1896,  c.  233,  §  14 ; 
Howard  v.  Delaware  etc.  Canal  Co.,  40  Fed.  198, 199,  6  L.  R.  A.  78,  79, 
holding  the  sum  recovered  was  to  go  to  the  widow  and  next  of  kin,  ex- 
clusive of  creditors  and  legatees;  Serensen  v.  Northern  Pac.  R.  Co.,  45 
Fed.  408,  409,  holding  that  under  a'  similar  statute  of  Montana  the 
declaration  must  set  forth  that  the  deceased  left  a  widow  or  next  of 
kin;  James  v.  Richmond  etc.  R.  R.  Co.,  92  Ala.  235^  9  South.  337,  hold- 
ing that  to  authorize  recovery,  there  must  be  some  person  or  persons 
filling  the  relation  or  next  of  kin  entitled  to  inherit  ''according  to  the 
statute  of  distributions,''  but  this  need  not    be  averred;  Denver  etc. 
R.  R.  Co.  V.  Wilson,  12  Colo.  26,  20  Pac.  344,  holding  that  when,  by  the 
laws  of  the  State,  children  are  liable  to  support  their  parents,  the  par- 
ents are  entitled  to  recover  their  pecuniary  loss  resulting  from  death 
of  the  child;  Sherlock  v.  Ailing,  44  Ind.  200,  holding  that  the  receipt 
of  insurance  money  by  persons  for  whose  benefit  the  action  is  prose- 
cuted could  not  be  shown  to  reduce  the  amount  of  the  recovery ;  Owens- 
boio  etc.  R.  R-  Co.  v.  Barclay,  102  Ky.  24,  43  S.  W.  178,  holding  that 
section  241  of  the  Constitution  did  not  violate  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution  by  ^allowing  claims  for  damages  by 
personal  representative  of  a  deceased;  Bait.  &  0.  R.  Co.  v.  State,  60 
Md.  467,  holding  that  under  the  Maryland  statute  legal  liability  alone 
of  the  deceased  to  the  survivors  is  not  the  test  in  respect  of  which' 
damages  are  recoverable,  the  reasonable  expectation  of  benefit  must  be 
r^arded;  Johnson  v.  Missouri  Pac.  R.  Co.,  18  Neb.  700,  26  N.  W.  350, 
holding,  as  to  wife  and  next  of  kin,  that  the  expectation  of  pecuniary 
benefit  need,  not  be  based  on  any  legal  or  moral  obligation  on  the  part 
of  the  deceased  to  confer  it;  Putman  v.  Southern  Pac.  Co.,  21  Or.  240^ 
241^  27  Pac.  1036,  holding  that  if  the    family  relation  of  parent  aud 
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child  existed  in  fact,  and  the  parent  had  a  reasonable  expectation  of 
pecnniaiy  advantage  from  the  relation,  actions  are  maintainable  both 
by  the  parent  nnder  section  34,  Hill's  Code,  and  by  the  administrator 
also,  under  section  371,  for  the  benefit  of  the  estate;  Pennsylvania  R.  R. 
Co.  V.  Keller,  67  Pa.  St.  308,  holding  that  the  ruling  could  only  be  as- 
serted by  r^arding  life  as  property  to  be  compensated  without  r^ard 
to  past  earnings  or  capacity  to  earn  at  time  of  death;  Petrie  v.  Co- 
lumbia etc.  R.  R.  Co.,  29  S.  C.  320,  321,  7  S.  E.  521,  holding  an  action 
will  lie  for  the  benefit  of  adult  children  of  the  deceased,  although  they 
had  no  legal  claim  on  their  .mother  for  support ;  Bream  v.  Brown,  5 
Cold.  175,  holding  that  a  right  of  action  for  personal  injuries,  main- 
tainable by  a  wife  jointly  with  her  husband,  survived,  in  case  of  her 
death,  to  her  personal  representatives;  Burk  v.  Areata  etc.  R.  R.  Co., 
125  Cal.  366,  57  Pac.  1065,  holding  that,  in  the  absence  of  proof  tending 
to  show  actual  or  probable  loss,  the  jury  should  give  only  nominal  dam- 
ages. 

Distinguished  in  Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C. 
179,  in  action  for  wrongful  death  where  deceased  leaves  widow  and 
children,  one  of  which  is  minor,  instruction  that  in  estimating  damages 
jury  are  to  consider  reasonable  exx)ectation  of  prospective  inheritance 
from  deceased  prospective  support,  gifts  and  paternal  maptenance,  is 
erroneous ;  Smith  v.  Chicago  etc.  R.  R.  Co.,  6  N.  D.  591,  62  N.  W.  969, 
holding  that  in  an  action  by  a  father,  administrator  and  next  of  kin, 
damages  were  limited  to  the  loss  occasioned  to  those  dependent  on  the 
dcMseased;  and  drawing  a  distinction  where  the  deceased  child  was  under 
age. 

Actions  for  the  death  of  a  human  being.    Note,  70  Am.  St.  Rep. 
679. 

Undeor  lUlnoiB  statute,  damages,  whether  In  suit  by  Injured  party,  or, 
In  case  of  bis  death,  by  the  legal  representative,  must  depend  on  the  Judg- 
ment of  the  Jury  upon  all  the  facts  and  circumstances  of  the  particular  case; 
there  is  no  rule  of  damages  for  pain  and  anguish  of  body  and  mind,  nor  for 
the  loss  of  time  and  care  in  business,  or  the  petmanent  injury  to  health  and 
body. 

Approved  in  Garrett  v.  Louisville  &  N.  R.  Co.,  197  Fed.  720,  721,  3 
N.  C.  C.  A.  775,  117  C.  C.  A.  109,  and  Michigan  Central  R.  R.  Co.  v. 
Vreeland,  227  U.  S.  70,  Ann.  Oas.  19140,  176,  57  L.  Ed.  422,  33  Sup.  Ct. 
192,  both  holding  under  Employers'  Liability  Act  comi)ensation  for  loss 
does  not  include  damages  for  grief  or  wounded  feelings;  Whitmer  v. 
El  Paso  &  S.  W.  R.  R.  Co.,  201  Fed.  199,  119  C.  C.  A.  637,  holding  in 
action  for  death  of  child  proof  of  age,  health,  sex,  habits  and  disposi- 
tion, with  mode  of  living  and  relatives  surviving,  justified  award  of 
substantial  damages;  Power  y.  Augusta,  191  Fed.  653,  holding  in  per- 
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«onal  injury  suit  elements  of  damage  not  required  to  be  itemized; 
Louisville  etc.  R.  R.  Co.  v.  Lansford,  102  Fed.  66,  42  C.  C.  A.  160,  hold- 
ing under  Ala.  £ode,  §  27,  exemplary  damages  are  awarded  for  negli- 
gence of  railroad  causing  passenger's  death;  Denver  etc.  R.  R.  Co.  v. 
Roller,  100  Fed.  750,  holding  damages  will  be  granted  for  pain  and 
mental  suffering  which  has  resulted  in  past,  and  if  injury  is  permanent, 
for  such  as  it  is  fair  to  believe  will  result  in  futiire;  Sheffield  Co.  v. 
Harris,  183  Ala.  368,  61  South.  92,  holding  damages  for  loss  of  feet 
should  be  fixed  in  exercise  of  sound  discretion  of  juiy;  McLaughlin  v. 
United  Railroads,  169  Cal.  498,  L.  B.  A.  1915E,  1205,  147  Pac.  151, 
holding  children  of  deceased  in  action  for  death  could  recover  to  extent 
of  reasonable  expectation  of  financial  benefit  from  continuance  of  life 
of  deceased;  Denver  R.  R.  Co.  v.  Gunning,  33  Colo.  288,  80  Pac.  729, 
upholding  verdict  for  four  thousand  dollars  for  death  of  twenty-throe 
year  old  husband,  whose  earning  capacity  was  four  hundred  dollars  per 
annum ;  Philadelphia  etc.  R.  Co.  v.  Tucker,  35  App.  D.  O.  151,  L.  R.  A. 
19150,  39,  upholding  verdict  in  action  for  death  thopgh  there  was  no 
evidence  of  age  or  health  of  widow,  or  of  health  of  child  bom  after 
death,  where  widow  appeared  before  jury;  District  of  Columbia  v.  Wil- 
cox, 4  App.  D.  C.  118,  holding  in  action  for  death,  under  act  of  1895, 
^neral  allegation  of  damages  admitted  evidence  of  all  damages  naturally 
resulting;  Dugan  v.  Myers,  30  Ind.  App.  235,  65  N.  E.  1049,  96  Am.  St. 
Hep.  341,  holding  invalid  daughter  who-  is  of  age  and  has  lived  away 
from  home  and  has  been  given  slight  support  by  father  at  irregular 
intervals  may  participate  in  fund  recovered  by  administratrix  for  death 
of  father  by  wrongful  act ;  Missouri  etc.  Ry.  Co.  v.  McLaughlin,  73  Kan. 
252,  84  Pac.  990,  holding  measure  of  damages  for  d^ath  of  farmer  was 
-what  he  would  probably  have  accumulated  during  life;  Erb  v.  Morasch, 
8  Kan.  App.  65,  54  Pac.  324,  holding  in  action  under  Code,  §  422,  peti- 
tion need  not  state  how  plaintiff  was  injured  pecuniarily;  Illinois  Cent. 
R.  Co.  V.  Doherty's  Admr.,  153  Ky.  376,  47  L.  R.  A.  (N.  S.)  31,  156 
S.  W.  1124,  holding  next  of  kin  must  show  actual  deprivation  of 
pecuniary  benefits,  necessary  to  their  support,  and  loss  of  occasional 
gifts  is  insufficient;  Brecm  v.  St.  Louis  Transit  Co.,  102  Mo.  App.  489, 
77  S.  W.  81,  physical  and  mental  suffering  caused  by  wrongful  ejection 
of  passenger  are  elements  of  damages;  Mabrey  v.  Gravel  Road  Co.,  92 
Mo.  App.  604,  holding  proof  of  loss  of  time  sufficient  when  evidence 
showed  proof  of  occupation  and  that  usual  employment  was  as  farm 
hand;  Crabtree  v.  Missouri  Pac.  R.  Co.,  86  Neb.  41,  186  Am.  St.  Bep. 
668,  124  N.  W.  935,  holding  in  action  by  parent  for  death  of  minor 
ehild  eircumstances  of  parent  and  age  and  condition  of  family  could 
be  considered  in  fixing  pecuniary  loss;  Choctaw  etc.  R.  Co.  v.  Burgess, 
21  Okl.  676,  97  Pac.  280,  stating  elements  of  damage  for  personal  injury; 

VI— XI 
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Chicago  etc.  Ry.  Co.  v.  Stibbs,  17  Okl.  106,  87  Pac.  295,  holding  loss  of 
earnings  proper  element  of  damages  for  personal  injury;  McClangherty 
V.  Rogue  River  Electric  Co.,  73  Or.  160,  140  Pac.  69,  holding  under 
employers'  liability  law  damages  for  death  was  value  of  life  lost,  exclu- 
sive of  compensation  for  mental  pain  and  punitive  damages,  and  was 
not  confined  to  pecuniary  loss;  McCabe  v.  Narragansett  Electric  etc. 
Co.,  27  R.  I.  277,  61  Atl.  669,  holding  under  statutes  giving  action  for 
death,  question  of  damages  should  be  considered  as  if  action  brought 
on  behalf  of  estate  for  damage  to  estate  by  death,  and  loss  of  parental 
care  by  surviving  child  could  not  be  considered;  Barksdale  v.  Seaboard 
Air  line  Ry.  Co.,  76  S.  C.  187,  56  S.  E.  907,  holding  pecuniary  loss  to 
person  from  whom  action  for  death  is  brought  not  essential  to  sustain 
action;  Sweet  v.  Chicago  etc.  Ry.  Co.,  157  Wis.  410,  147  N.  W.  1058, 
upholding  verdict  where  instructions  permitted  jury  to  consider  prob- 
able gifts  or  inheritance  as  error,  did  not  under  circumstances  affect 
substantial  rights;  dissenting  opinion  in  Johnson  v.  Dixie  Mining  etc. 
Co.,  171  Mo.  App.  156,  156  S.  W.  39,  majority  holding  administrator 
suing  for  death  of  one  over  twenty-one  years  must  allege  names  of 
beneficiaries,  other  than  estate,  and  facts  from  which  measure  of  dam- 
ages may  be  ascertained;  The  City  of  Panama,  101  U.  S.  464,  25  L.  Ed. 
1065,  refusing  to  disturb  a  judgment  for  damages  in  an  admiralty  case; 
Kennon  v.  Gilmer,  131  U.  S.  26,  33  L.  Ed.  112,  9  Sup.  Ct.  698,  approving 
an  instruction  authorizing  jury  to  take  into  consideration  the  bodily 
and  mental  pain  and  suffering  to  be  taken  together;  District  of  Co- 
lumbia V.  Woodbury,  136  U.  S.  460,  34  L.  Ed.  476, 10  Sup.  Ct.  993,  holding 
that  mental  suffering  was  an  element  of  damage,  collecting  authori- 
ties; Holland  v.  Brown,' 13  Sawy.  291,  35  Fed.  481,  in  estimating  dam- 
ages in  an  administrator's  suit  in  admiralty  under  statute  of  Oregon, 
disallowing  claim  for  expenses  of  sickness  and  burial ;  Hall  v.  Galveston 
etc.  R.  R.  Co.,  39  Fed.  21,  holding,  in  a  suit  by  a  father  for  negligent 
killing  of  his  son,  nothing  recoverable  for  physical  suffering,  mental 
pain  nor  for  loss  of  society;  Serensen  v.  Northern  Pac.  R.  R.  Co.,  45 
Fed.  411,  holding,  in  an  action  by  the  personal  representative  of  a  de- 
ceased, there  must  be  some  evidence  to  show  that,  had  the  deceased 
lived,  there  would  have  accrued  to  the  next  of  kin  some  property,  or 
a  strong  probability  that  he  would  have  been  of  some  pecuniary  benefit 
to  them;  St.  Louis  etc.  R.  R.  Co.  v.  Needham,  52  Fed.  377,  3  C.  C.  A. 
129,  holding  it  was  error  to  direct  jury  to  measure  damages  by  a  mathe- 
matical calculation,  based  upon  the  yielding  power  of  money  when  in- 
vested in  an  annuity,  collecting  authorities;  Smith  v.  Pittsburg  etc. 
R.  R.  Co.,  90  Fed.  784,  holding  damages  may  be  allowed  for  a  personal 
injury  to  a  little  girl  causing  disfigurement,  as  injuring  her  prospects 
of  marriage;  James  v.  Richmond  etc.  R.  R.  Co.,  92  Ala.  236,  9  South. 
*  337;  holding  that  in  a  suit  by  personal  representative  the  measure  of 
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recoverable  damages  is  the  money  value  of  the  life  destroyed;  Kansas 
Pac.  R.  R.  Co.  V.  Lundin,  3  Colo.  104,  holding,  as  the  better  rale, 
that  which  gave  to  survivors  the  probable  earnings  of  the  deceased, 
if   his   life   had   not   been   cut   oif;    Indianax)olis    etc    R.    R.    Co.   v. 
Stout,  53  Ind.  157,   approving  instruction  as  to  measure  of  damages 
to  the  effect  that  it  rested  in  the  sound  discretion  of  the  jury,  but 
must  not  exceed  statutory  limit;  Dwyer  v.  Chicago  etc.  R.  R.  Co.,  84 
Iowa,  483,  36  Am.  St.  Bep.  825,  51  N.  W.  245,  holding  that,  in  an  action 
by  personal  representative,  pain  and  suffering  to  deceased  are  not  ele- 
ments of  damage;  Union  Mill  Co.  v.  Prenzler,  100  Iowa,  547,  69  N.  W. 
878,  holding  that  the  death  of  plaintiff   pending  a  suit,  claiming  ex- 
emplary   damages  for   wrongful    attachment  would  not  prevent  their 
recovery  by  his  administrator ;  Kansas  Pac.  R.  R.  Co.  vl  Cutter,  19  Kan. 
92,  holding  no  arbitrary  rule  can  be  laid  down  for  valuing  the  life  of 
a  deceased;  Atchison,  T.  &  8.  F.  R.  R.  Co.  v.  Brown,  26  Kan.  457,  sus- 
taining court  in  setting  aside  a  verdict  for  the  statutory  limit  on  motion, 
because  the  amount  exceedied  the  loss  to  the  survivors ;  Union  Pac.  R.  R. 
Co.  V.  Dunden,  37  Kan.  7,  14  Pac.  504,  holding  that  it  would  be  impos- 
sible to  itemize  the  value  of  probable  future  services,  and  it  was  no 
error  to  refuse  to  submit  8i)ecial  questions  relating  to  them  to  the  jury; 
Hawes  v.  Kansas  City  Stock  Yards  Co.,  103  Mo.  68,  15  S.  W.  752,  hold- 
ing it  was  error  not  to  inform  the  jury  of  the  proper  elements  of  com- 
pensation, this  being  a  question  for  the  court;  McGowan  v.  St.  Louis 
Ore  &  Steel  Co.,  109  Mo.  533,  19  S.  W.  203,  to  same  effect;  Johnson  v. 
Wells,  Fargo  &  Co.,  6  Nev.  233,  234,  3  Ahl  Bep.  249,  250,  holding  it  was 
error  to  instruct  a  jury  to  consider  the  plaintiff's  pain  of  mind  aside 
and  distinct  from  his  bodily  suffering;  Burton  v.  Wilmington  &  W.  R. 
Co.,  82  N.  C.  508,  holding  where  the  deceased  was  administrator  of  an 
estate,  evidence  was  admissible  as  to  nature  of  his  emplojrment,  his 
business  qualifications  and  the  usual  remuneration  in  such  business; 
Grotenkemper  v.  Harris,  25  Ohio  St.  514,  holding  that  under  the  statute 
of  Ohio  the  representative  might  recover  what  the    deceased,  had  he 
survived,  might  have  recovered,  except  for  pain  and  anguish;  Pennsyl- 
vania R.  R.  Co.  V.  Keller,  67  Pa.  St.  308,  holding  that  the  loss  must  be 
estimated  by  the  pecuniary  value  of  the  life,  but  the  evidence  need  not 
show  the  precise  amount  in  money;  Petrie  v.  Columbia  etc.  R.  R.  Co., 
29  S.  C.  324,  7  S.  E.  523,  holding  that  inability  to  show  by  evidence 
the  amount  of  damage  sustained,  did  not  preclude  the  jury  from  mak- 
ing their  own  estimate,  when  the  facts  and  circumstances  were  laid  be- 
fore them;  Gibin  v.  Mclntyre,  2  Utah,  387,  holding  the  plaintiff  was 
entitled  to  a  fair  compensation  for  bodily  suffering  and  for  such  pre- 
ceding and  contemporaneous  mental  suffering  as  was  directly  caused 
by  the  injury;  Lazeile  v.  Town  of  Newfane,  70  Vt.  444,  448,  41  Atl. 
512,  513,  holding  that  in  estimating  damages  the  jury  are  confined  to 
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pecuniary  loss  sustained  by  widow  and  next  of  kin,  and  cannot  give 
damages  by  way  of  solatium;  Webb  v.  Denver  &  R.  G.  R.  R.  Co.,  7 
Utah,  24,  24  Pao.  618,  holding  that  damages  for  the  death  might  include 
expected  services  of  children,  but  that  a  mother  could  not  recover  for 
mental  paiti  and  suffering  from  the  loss  of  her  child;  Potter  v.  Chicago 
etc.  R.  R.  Co.,  22  Wis.  617,  619,  holding  that  where  the  statute  fixed 
the  limit,  the  jury  was  bound  to  estimate  the  damages  from  the  facts 
proved,  and  that  court  might  review  an  excessive  verdict;  Ewen  v. 
Chicago  etc.  R.  R.  Co.,  38  Wis.  625,  holding  that  specific  proof  of  pecu- 
niaiy  loss  need  not  be  shown,  damages  for  a  loss  of  a  monthly  pension 
by  death  of  a  child  were  recoverable;  Tuteur  v.  Chicago  etc.  R.  Co.,  77 
Wis.  507,  46  N.  W.  898,  holding  where  the  amount  recovered  would 
belong  to  children,  the  jury  might  consider  probable  duration  of  life  of 
deceased,  the  reasonable  expectation  of  the  increase  of  his  or  her  prop- 
erty, and  reasonable  expectation  of  pecuniary  benefit  to  the  children  had 
the  deceased  continued  to  live;  American  Steamboat  Company  v.  Chace, 
16  Wall.  534,  21  L.  Ed.  372,  as  instance  of  a  case  under  a  survival  stat- 
ute; Ross  V.  Texas  etc.  R.  R.  Co.,  44  Fed.  48,  with  other  authorities  as 
showing  the  difficulty  of  determining  the  precise  amount  where  no 
definite  rule  could  be  given  to  guide  the  jury;  Ldttle  Rock  etc.  R.  R.  Co. 
V.  Townsend,  41  Ark.  389,  showing  that  the  difficulty  as  to  the  proper 
measure  of  damages  was  inherent  in  the  subject. 

Limited  in  HoUaday  v.  The  David  Reeves,  5  Hughes,  96,  Fed.  Cas. 
6625,  as  a  ruling  based  on  a  special  statute,  and  holding  in  a  libel  by 
a  mother  for  the  drowning  of  her  son,  nothing  could  be  allowed  by  way 
of  punishment  and  nothing  for  the  bereavement  of  relatives. 

Explained  in  San  Antonio  etc.  Ry.  Co.  v.  Long,  87  Tex.  154,  47  Am. 
St.  Bep.  91»  24  L.  R.  A.  639,  27  S.  W.  115,  under  Texas  statute  relating 
to  right  of  action  by  heirs  for  wrongful  death,  defendant  may  show 
that  plaintiffs  have  received  property  by  devise  or  descent  from  estate 
of  deceased  for  purpose  of  reducing  damages. 

Elements  and  measure  of  damages  in  actions  for  having  caused  the 
death  of  human  being.    Note,  12  Am.  St.  Rep.  375,  378. 

Damages  under  statutes  giving  right  of  action  for  injuries  causing 
death.    Note,  48  Am.  Dec.  637,  639. 

Measure  of  damages  for  death  by  wrongful  act  recoverable  by  col- 
lateral next  of  kin.    Note,  10  Ann.  Oas.  115. 

Measure  for  recovery  for  death  by  negligence.    Note,  17  L.  B.  A. 

75. 
Mitigation  of  damages  for  personal  injury  by    receipt  of  money 

from  other  source.    Note,  67  L.  R.  A.  91. 

J)aniages  to  collateral  kindred  for  negligent  killing  of    zeLatiye. 
Note,  11  L.  R.  A.  (N.  S.)  627. 
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Remoteness  of  damages.    Note,  8  £.  R.  0.  416. 

Hfeasture  of  damages  for  death  of  relative.    Note,  8  £.  B.  0.  428. 

Vlieory  of  lUlnois,  glvtog  right  of  action  for  torUotis  kUllng  of  deced-* 
enW  V»  Ills  widow  and  next  of  kin,  stated. 

approved  in  Bhoads  y.  Chicago  etc.  B.  Co.,  227  111.  337,  10  Ann.  Oaa. 

Ill,  IIL.  B.  A.  (N.  S.)  623,  81  N.  E.  374,  holding  where  next  of  kin 

were  collateral  kindred  not  receiving  pecuniary  aid,  and  not  in  need  of 

it,  damages  must  be   nominal;  In  re  Griffin's  Estate,  89  Neb.  737,  131 

N.  W.  1034,  holding  damages  recovered  for  death  must  be  distributed 

^  ^dow  and  next  of  kin  in  same  manner  as  personalty  of  intestates ; 

Burk  V.  Areata  etc.  R.  B.  Co.,  126  Cal.  367,  57  Pac.  1066,  holding  that 

^^S8  actual  or  probable  loss  were  shown,  only  nominal  damages  should 

^  given. 

distinguished  in  Baltimore  etc.  B.  B.  Co.  v.  Golway,  6  App.  D.  C.  179, 
fiOl^ug  that  reasonable  expectation  of  prospective  inheritance  from  de- 
ceased and  prospective  support,  etc.,  are  not  to  be  considered  in  assess- 
ing compensation. 

Miscellaneous.  Cited  in  Chicago  etc.  B.  B.  Co.  v.  Newell,  198  U.  S. 
579,  49  L.  Ed.  1171,  25  Sup.  Ct.  801;  Howard  v.  Delaware  etc.  Canal 
Co.,  40  Fed.  197,  6  L.  B.  A.  77;  Louisville  etc.  B.  B.  Co.  v.  State,  8 
Hoifik.  788;  Durham  v.  State,  89  Tenn.  748, 18  S.  W.  80. 

Bight  of  private  citizen  to  destroy   liquor  illegally  kept  for  sale. 
Note,  26  L.  B.  A.  (K.  S.)  997. 

6  WalL  107-113,  18  I..  Ed.  618,  HADDEN  t.  THE  OOLIJSOTOB. 

Title  constitntes  only  a  formal  part  of  act,  not  to  be  referred  to  ex- 
cept when  meaning  in  body  of  act  is  donbtfuL  The  words  <^or  other  pur- 
poses" in  title  to  acts  of  Oongress  are  considered  as  covering  every  possible 
subject  of  legislation. 

Approved  in  Bider  v.  United  States,  149  Fed.  166,  79  C.  C.  A.  112, 
imder  Comp.  Stats.  Supp.  1905,  p.  365,  jurisdiction  over  offenses  on 
Arkansas  Hot  Springs  reservation  cannot  be  exercised  by  ordinary 
United  States  commissioner;  The  New  York,  108  Fed.  109,  47  C.  C.  A. 
232,  holding  Comp.  Laws  Mich.  1897,  §  4865,  fixing  rate  of  interest  on 
judgments  was  not  repealed  by  act  reducing  rates  of  interest  on  money 
generally;  Commonwealth  v.  Barney,  115  Ky.  478,  74  S.  W.  182,  up- 
holding Laws  1902,  p.  151,  c.  66,  prohibiting  fraudulent  disposition  of 
property  of  another;  State  v.  Patterson,  134  N.  C.  614,  47  S.  E.  809, 
where  title  of  Laws  1903,  p.  472,  c.  349,  prohibit  manufacture,  sale  and 
importation  of  liquor  in  two  named  counties,  and  section  2  thereof 
makes  place  where  delivery  is  made  in  state  the  place  of  sale,  latter 
section  applies  to  sale  and  delivery  at  any  place  in  State;  Choctaw  etc. 
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R.  R.  Co.  V.  Alexander,  7  Okl.  684,  595,  52  Pac.  945,  54  Pac.  422,  up- 
holding Stats.  1893,  c.  37,  regulating  prairie  fires;  Teixltoiy  v.  Hopkins, 
9  Okl.  154,  59  Pac.  982,  construing  Laws  1895,  c.  7,  relating  to  refunding 
bonds;  United  States  v.  Union  Pac.  R.  R.  Co.,  91  U.  S.  82,  23  L.  Ed. 
229,  in  construing  the  act  of  1862,  incorporating  the  company  with  re- 
gard to  the  bonds  to  be  issued  by  the  company;  Goodlett  v.  Louisville 
R.  R.  Co.,  122  U.  S.  407,  30  L.  Ed.  1233,  7  Sup.  Ct.  1259,  holding  that 
the  title  of  act  of  Tennessee  of  4th  of  Deceniber,  1851,  purporting  "to 
incorporate"  a  railroad  company,  could  not  control  the  citizenship  of 
the  company,  when  the  act  merely  granted  to  an  existing  corporation 
of  Kentucky  a  right  of  way  in  the  State ;  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  462,  36  L.  Ed.  229,  12  Sup.  Ct.  513  (reversing  36  Fed. 
304),  holding  the  title  of  an  act  might  be  a  help  in  determining  the 
meaning  of  the  act  of  February  26^  1885,  as  applied  to  the  engagement 
of  an  alien  rector  for  Trinity  Church;  United  States  v.  McArdle,  2 
Sawy.  370,  Fed.  Cas.  15,653,  holding  that  section  51  of  the  shipping 
act  of  June  7,  1872,  applied  to  seamen,  whether  on  foreign  or  American 
vessels;  United  States  v.  Jordan,  2  Low.  538,  Fed.  Cas.  15,498,  holding 
that  under  the  revenue  act  of  March  3,  1823  (3  Stat.  781),  forfeitures 
are  not  confined  to  imports  from  territory  adjoining  the  United  States; 
United  States  v.  Distillery,  6  Bias.  486,  Fed.  Cas.  14,966,  holding  the 
operation  of  18  Stat.  486,  enabling  the  United  States  to  compel  produc- 
tion of  books  and  papers,  was  not  confined  to  cases  arising  under  the 
custom  revenue  laws;  Copeland  v.  Memphis  etc.  R.  R.  Co.,  3  Woods, 
661,  Fed.  Cas.  3209,  holding  the  title  of  the  Alabama  act  of  January  7, 
1850,  "to  incorporate  the  Memphis  and  Charleston  Railroad  Company" 
might  be  resorted  to,  and  that  the  company  was  within  the  State  an 
Alabama  corporation;  The  Saratoga,  9  Fed.  332,  holding  the  word 
"seizure"  in  the  act  of  February  8,  1881,  applied  to  seizures  for  penal- 
ties under  Revised  Statutes,  section  3088,  as  well  as  for  forfeitures; 
Wilson  V.  Spaulding,  19  Fed.  306,  holding  the  court  had  a  right  to  lool^ 
at  the  title  for  the  purpose  of  ascertaining  the  intent  of  Congress  when 
that  was  doubtful  or  obscure;  Swann  v.  Jenkins,  82  Ala.  483,  2  South. 
138,  considering  the  title  of  the  act  of  Congress  of  1856,  granting  public 
lands  to  State  of  Alabama  to  aid  in  construction  of  railroads;  Mercer  v. 
Mercer,  13  Colo.  App.  237,  57  Pac.  752,  construing  Colorado  act  of  1893, 
relating  to  divorce,  as  depriving  the  Court  of  Appeals  of  jurisdiction 
of  divorce  appeals;  Cohn  v.  People,  149  111.  492,  41  Am.  St.  B^.  308, 
23  L.  B.  A.  823,  37  N.  E.  62,  holding,  when  the  general  purpose  is  de- 
clared in  the  title,  the  means  for  its  accomplishment  provided  by  the 
act  will  be  presumed  to  be  intended;  Commonwealth  v.  Kain,  14  Bush, 
535,  holding  the  intention  of  the  legislature,  as  expressed  in  the  body 
of  the  act  of  1867  reincorporating  the  Louisville  Gas  Company,  pre- 
vailed over  the  title;  Simpson  v.  Story^  145  Mass.  498,  1  Am.  St.  Rep. 
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480,  14  N.  E.  642,  eonstroing  the  act  of  Congress  (18  Stat.  121),  hold- 
ing it  was  not  the  design  of  Congress  to  include  fishing  vessels  in  its 
provisions;  Proprietors  of  Mills  v.  Randolph,  157  Mass.  350,  32  N.  E. 
155,  applying  rale  to  title  of  statute  of  1818  (c.  35),  to  ascertain  object 
of  the  act ;  Fay  v.  Davidson,  13  Minn.  536,  holding  the  act  of  Congress 
(5  Stat.,  c.  191),  entitled  "An  act  to  better  provide  for  the  security 
of  the  lives  of  passengers  on  board  of  vessels  propelled  in  whole  or  in 
part  by  steam,*'  included  injuries  to  property  as  well  as  persons;  White 
V.  City  of  Lincoln,  5  Neb.  515,  in  discussing  the  object  of  the  constitu- 
tional provision  that  no  bill  should  contain  more  than  one  subject,  which 
should  be  clearly  expressed  in  its  title;  Freight  Discrimination  Cases, 
95  N.  C.  447,  59  Am.  Bep.  258,  holding  that  where  the  meaning  of  a  stat- 
ute is  doubtful,  the  title  may  be  resorted  to  to  aid  in  its  construction. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Delk,  158  Fed.  935,  14  Ann. 
Oaa.  2SS,  86  C.  C.  A.  95,  holding  title  to  Safety  Appliance  Act  of  1893 
embraced  whole  purpose  of  act  and  doubtful  clause  was  explainable  by 
reference  to  title;  Kahn  v.  Salmon,  10  Sawy.  196,  20  Fed.  809,  holding, 
in  considering  the  Oregon  insolvent  law,  that  where  the  Constitution 
provided  that  the  subject  of  an  act  should  be  embraced  in  the  title,  both 
title  and  preamble  might  be  resorted  to  in  cases  of  doubt  to  ascertain 
the  intention  of  the  legislature;  Evemham  v.  Hulit,  45  N.  J,.  L.  55, 
holding  the  act  of  1882,  as  to  appeals  from  justices'  courts,  unconstitu- 
tional as  respects  appeals  in  bastardy  and  desertion  cases,  because  not 
so  expressed  in  the  title;  People  v.  Wood,  71  N.  Y.  374,  holding  that  in 
New  York  State  the  title  was  of  moment,  as  the  Constitution  required 
the  subject  to  be  expressed  in  the  title ;  Robinson  v.  Nat.  Bank,  81  N.  Y. 
393,  87  Am.  Bep.  514,  holding  that  when  the  title  occurred  in  the  revi- 
sion of  the  statutes,  it  could  not  be  entirely  disregarded. 

Titles  of  statutes.    Note,  25  Am.  Bep.  240. 

Judgment  of  conxts  In  Interpreting  statutes  should  not  be  f omided  on 
tlie  supposed  policy  of  the  government  witb  reference  to  any  particular 
legislation. 

Approved  in  United  States  v.  First  National  Bank,  234  U.  S.  260, 
58  L.  Ed.  1304,  34  Sup.  Ct.  846,  applying  rule  in  construing  statute  of 
June  21,  1906,  removing  restrictions  on  alienation  of  Chippewa  lands; 
Dewey  v.  United  States,  178  U.  S.  521,  44  L.  Ed.  1174,  20  Sup.  Ct.  985, 
holding  in  fixing  amount  of  bounty  under  Rev.  Stats.,  §  4635,  land 
batteries  and  mines  not  controlled  by  enemy's  ships  but  which  supported 
those  vessels  are  not  considered  in  determining  question  of  superiority 
or  inferiority;  Connole  v.  Norfolk  etc.  Ry.  Co.,  216  Fed.  827,  applying 
rule  in  construing  Ohio  Workmens'  Compensation  Act  of  1913;  United 
States  V.  Erie  R.  Co.,  213  Fed.  395,  construing  provisions  of  Interstate 
Commerce  Act  relating  to  exchange  of  passes  for  use  of  officers,  agents. 


6  Wall.  107-113         NOTES  ON  U.  S.  REPORTS.  16S 

etc.,  of  common  carrier;  United  States  v.  Baltimore  &  0.  R.  R.  Co.,  184 
Fed.  95,  construing  provisions  of  Safety  Appliance  Act  of  1893,  relating- 
to  handholes  on  cars;  United  States  v.  Shing  Shun  &  Co.,  173  Fed.  847,. 
holding  provisions  of  Tariff  Act  of  1897  relating  to  duty  on  olives  did 
not  require  construction;  United  States  v.  Keitel,  167  Fed.  403,  indict- 
ment for  conspiracy  to  defraud  United  States  of  coal  lands  held  insuffi- 
cient under  section  5440,  Revised  Statutes;  United  States  v.  Colorado 
etc.  R.  R.  Co.,  157  Fed.  341,  13  Ann.  Gas.  893,  15  L.  B.  A.  (N.  S.)  167,. 
85  C.  C.  A.  27,  holding  language  of  Safety  Appliance  Act  of  1893  not 
controlled  by  interpretation  of  terms  of  Interstate  Commerce  Aet;^ 
Whitfield  V.  Aetna  Life  Ins.  Co.,  125  Fed.  271,  holding  Missouri  statute 
providing  that  suicide  shall  be  no  defense  to  insurance  policy  does  not 
invalidate  contract  for  payment  of  less  sum  in  case  of  suicide;  Mc- 
Dermon  v.  Southern  Pac.  Co.,  122  Fed.  675,  holding  Mo.  Rev.  Stats.  1899,. 
§  2876,  prohibiting  contracts  between  railroads  and  employees  abolish- 
ing fellow-servant  rule,  does  not  apply  to  contract  between  sleeping-car 
company  and  porter;  In  re  Wolf  &  Levy,  122  Fed.  1?3,  holding  where 
creditor  received  payment  in  full  from  debtor  within  four  months  of 
latter's  bankruptcy,  but  without  knowledge  of  his  insolvency,  and  after- 
ward sold  him  another  bill  of  goods  which  were  not  paid  for,  transaction 
is  not  preference  within  Bankruptcy  Act,  §  60c ;  McCarthy  v.  McCarthy^ 
20  App.  D.  C.  203,  holding  no  policy  of  legislation  controlled  plain  terms 
of  act  relating  to  married  woman's  property;  Paterson  v.  Wilson,  11 
Okl.  80,  65  Pac.  923,  under  act  of  Congress  of  March  2,  1889,  relating^ 
to  opening  of  Cherokee  strip,  one  entering  territory  and  remaining  there 
between  passage  of  act  and  opening  of  country  is  not  entitled  to  home- 
stead though  he  left  prior  to  opening;  State  v.  Franklin  Co.  Sav.  Bank^ 
74  Vt.  263,  52  Atl.  1072,  holding  savings  bank  authorized  by  charter 
to  receive  commercial  deposits  was  taxable  on  average  deposits  under 
Laws  1896,  No.  18,  §  2,  without  distinction  as  to  whether  they  were 
commercial  or  savings ;  dissenting  opinion  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  104,  Ann.  Cas.  1912D,  784,  34  L.  R.  A.  (N.  S.)  834, 
56  L.  Ed.  662,  31  Sup.  Ct.  502,  majority  construing  anti-trust  act  of 
July  2,  1890;  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S.  37,  89 
L.  Ed.  611,  15  Sup.  Ct.  516,  holding  that  court  must  recognize  the 
natural  obvious  meaning  of  the  patent  act  of  1870,  not  the  supposed 
policy  of  Congress;  Northern  Pac.  R.  Co.  v.  Barden,  46  Fed.  622,  hold- 
ing that  when  the  language  of  a  statute  is  free  from  ambiguity  the 
court  has  no  right  to  consider  the  consequences  of  the  act;  United 
States  V.  Chong  Sam,  47  Fed.  884,  refusing  to  consider  the  policy  of 
the  government  as  evidenced  in  their  anti-Chinese  legislation  in  inter- 
preting the  Chinese  exclusion  acts ;  Butler  v.  United  States,  87  Fed.  665, 
construing  the  act  of  March  3,  1887,  sustaining  the  right  of  the  clerk 
of  a  Federal  Circuit  or  District  Court  to  attendance  fees  on  other  than 
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tenn  days  when  business  is  actually  transacted  in  eourt;  Hanifen  v. 
Price,  96  Fed.  441,  construing  the  provisions  of  section  4923,  Revised 
Statutes,  as  showing  the  same  intention  to  protect  one  who  in  good 
faith  believes  himself  to  be  the  first  inventor,  provided  foreign  knowl- 
edge and  use  were  not  in  such  form  as  to  permit  knowledge  by  the 
American  public;  Shellenberger  v.  Ransom,  41  Neb.  650,  26  L.  E.  A. 
577,  59  N.  W.  941,  holding  that  when  the  legislature  speaks  in  clear 
language  upon  a  question  of  policy,  judicial  tribunals  should  remain 
silent;  Opinion  of  the  Justices,  66  N.  H.  665,  33  Atl.  1095,  holding  that 
the  meaning  of  a  written  law  is  not  found  in  a  subsequent  public  policy 
or  a  policy  not  sufficiently  established  at  the  date  of  the  act  to  be  pre- 
sumably known  to  the  legislature;  Deem  v.  Millikin,  6  Ohio  C.  C.  360, 
and  Stone  v.  Doster,  7  Ohio  C.  C.  17,  to  same  effect  as  to  Ohio  statute 
of  descents;  dissenting  opinion  in  Hudson  v.  Parker,  156  U.  S.  292,  39 
L.  Ed.  429,  15  Sup.  Ct.  456,  majority  holding  that  Congress  must  have 
intended  that  under  the  act  of  1861,  in  cases  of  crimes  not  capital,  bail 
might  be  taken  upon  writ  of  error  by  order  of  the  proper  court ;  Detroit 
V.  Detroit  City  R.  R.  Co.,  56  Fed.  907,  majority  holding  the  State's 
policy  in  restricting  life  of  corporations  should  be  considered  in  deter- 
mining municipal  powers  to  grant  an  interest  in  streets  to  a  street  rail- 
way. 

Act  of  1862,  respecting  increased  duties  on  imports  ttom  beyond  Oape 
of  Good  Hope,  construed. 

Approved  in  Sturges  v.  Collector,  12  Wall.  29,  20  L.  Ed.  258,  holding 
dusts  of  indigo  product  of  India,  imported  from  England  under  section 
6  of  act  of  March  3,  1865,  liable  to  the  additional  duty;  Russell  ▼. 
WiUiams,  106  U.  S.  627,  628,  27  L.  Ed.  222,  1  Sup.  Ct.  412,  413,  holding 
the  duty  imposed  by  the  act  of  1862  was  not  affected  by  the  act  of  July 
14,  1870,  changing  the  duty  on  tea. 

Distinguished  in  Gautier  v.  Arthur,  104  U.  S.  346,  26  L.  Ed.  774, 
holding  that  the  repealing  clause  of  the  act  of  1872  evidenced  the  in- 
tention of  Congress  to  put  an  end  to  the  discriminating  act  of  1864, 
as  to  goods  imported  in  foreign  bottoms. 

Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  61. 

The  terms  "beyond  the  Cape  of  Gk)0d  Hope,"  in  the  act  of  1862,  de- 
scribe the  locality  of  certain  countries  with  reference  to  the  position  of  the 
lawmakers  at  the  national  capital.  ''Beyond  tli^e  Gape,"  and  "East  of  the 
Oape^  are  used  as  equivalents. 

Approved  in  Powers  v,  Comly,  101  IT.  S.  790,  25  L.  Ed.  806,  holding 
the  same  rule  applied  to  the  act  -oi  1872. 
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6  WalL  113-118,  18  K  Ed.  644,  8HELTON  ▼.  THE  OOLLEOTOB. 

Statute  of  1823  requires  goods  taken  ttom  a  wreck  to  be  appraised  be* 
fore  entry,  otherwise  the  rii^t  to  an  appraisement  and  drawback  on  account 
of  damage  is. lost. 

Overruled  in  United  States  y.  Phelps,  107  U.  S.  323,  27  L.  Ed.  505,  2 
Sup.  Ct.  390,  affirming  20  Blatchf .  135, 137,  Fed.  Gas.  16,040. 

5  Wall.  119-170,  18  L.  Ed.  502,  STANLEY  Y.  COLT.   ^ 

In  case  of  devise  npon  condition,  heirs  may  enter  on  breach  thereof 
and  all  intermediate  encumbrances  are  avoided,  but  in  case  of  devise  in 
trust,  breach  of  term  thereof  results  merely  in  removal  of  trustee  and  proper 
enforcement  of  trust  in  equity. 

Approved  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140  Fed. 
704,  72  C.  C.  A.  195,  conveyance  pursuant  to  contract  whereby  grantee 
agreed  to  build  packing-house  on  land,  not  set  aside  where  packing- 
house built  but  subsequently  abandoned ;  Thornton  v.  Natchez,  129  Fed. 
87,  63  C.  C.  A.  526,  deed  conveying  land  to  city  for  burial  ground  with- 
out condition  as  to  reversion  does  not  require  maintenance  of  burial 
ground  perpetually  irrespective  of  general  welfare;  Bolfe  &  Rumford 
Asylum  v.  Lef  ebre,  69  N.  H.  241,  45  Atl.  1088,  holding  where  land  devised 
to  trustees  for  charity  with  condition  that  trustees  should  not  alien  prop- 
erty and  land  was  condemned  by  railroad,  equity  could  order  sale  of 
land;  Taooma  v.  Tacoma  Cemetery,  28  Wash.  246,  68  Pac.  726,  holding 
deed  of  lands  to  cemetery  board,  their  successors  and  assigns,  gives 
implied  power  to  trustees  to  sell ;  Atlantic  &  Pac.  R.  Co.  v.  Mingus,  165 
U.  S.  428,  41  L.  Ed.  777, 17  Sup.  Ct.  351,  no  express  words  of  forfeiture 
are  necessary  to  authorize  the  grantor  to  re-enter  in  case  of  a  breach 
of  a  condition  subsequent ;  People  v.  Cogswell,  113  Cal.  142,  35  L.  R.  A. 
271,  45  Pac.  273,  an  improper  lease  of  trust  property  does  not,  in  the 
absence  of  an  express  condition,  work  a  reversion,  but  warrants  the 
interposition  of  equity,  collecting  authorities;  Scoville  v.  McMahon,  62 
Conn.  388,  36  Am.  St.  Rep.  353,  21  L.  R.  A.  61,  26  Atl.  481,  construing 
a  provision  in  a  deed  requiring  the  erection  of  a  fence  not  a  condition 
subsequent,  but  a  covenant;  Kilpatrick  v.  Mayor,  81  Md.  193,  48  Am. 
St.  Rep.  511,  27  L.  R.  A.  645,  31  Atl.  806,  holding  that  a  conveyance 
of  land  to  a  municipality  for  a  street  not  a  conveyance  on  condition  ; 
Faith  V.  Bowles,  86  Md.  17,  63  Am.  St.  Rep.  491,  37  Atl.  712,  holding 
that  a  grant  of  land  to  a  county  for  a  public  school  did  not  import  any 
condition;  Quincy  v.  Attorney-General,  160  Mass.  436,  35  N.  E.  1068, 
holding  the  general  intent  of  a  will  creating  charitable  trusts  must 
prevail  over  details,  unless  the  testator  makes  exact  compliance  essen- 
tial; Ryan  v.  Porter,  61  Tex.  Ill,  holding  thai  a  conveyance  upon  trust 
to  build  a  parsonage  was  not  made  on  a  condition  subsequent;  Taylor 
V.  Bin  ford,  37  Ohio  St.  264,  holding  a  sale  not  in  violation  of  a  grant 
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to  a  lioard  of  edneation,  its  suceessors  and  assigns  for  the  use  of  school 
purposes  only;  dissenting  opinion  in  United  States  v.  Loughrey,  172 
U.  S.  223,  48  L.  Ed.  427,  19  Sap.  Ct.  159,  majority  holding  as  to  lands 
granted  by  Congress  to  State  of  Michigan  in  aid  of  railroads,  that  the 
Uaited  States  retained  no  right  of  property  to  restrain  the  cutting 
and  i-emoval  of  timber  until  Congress  had  taken  stex>s  to  effect  a  rever- 
sion on  'failure  of  the  purposes  of  the  grant;  Amory  v.  Attomey- 
QenejTWkX,  179  Mass.  105,  60  N.  E.  394,  arguendo. 

71ie  word  '^OYlso"  in  a  deed  or  will  does  not  Invariably  constitute  a 
commoxi-iaw  condition;  it  gives  way  to  the  intent  of  the  parties,  and  may 
1>e  a  coTenant  or  limitation  in  trust. 

Api>roved  in    Quinlan  v.  Green    County,  157  Fed.  40,  19  L.  E.  A. 
(H.   S.>  849,  84  C.  C.  A.  637,  and  Green  County  v,  Quinlan,  211  U.  S. 
594,  53  L.  Ed.  342,  29  Sup.  Ct.  162,  both  holding  condition  to"  authoriza- 
tion of  issuance  of  bonds  for  railroad  by  county  was  covenant,  which 
stibseqneht  failure  to  perform  by  company  did  not  avoid  bonds  in  hands 
of  bona  fide  holder;  United  States  v.  Or^on  &  C.  R.  Co.,  186  Fed.  903, 
\vo\diiig  act  granting  lands  to  railroad^  with  proviso  they  be  sold  to  ac- 
luai  settlers  at  limited  price  did^ot  create  trust  for  settlers;  Sherman 
^•American  etc.  Assn.,  113  Fed.  615,  51  C.  C.  A.  329,  holding  where 
^\\1  directs  payment  of  certain  sum  to  an  association  on  death  of  tes- 
^^Ty  on  condition  that  association  agrees  to  pay  an  annuity,  estate 
^ests  in  beneficiary  on  death  of  testator;  Bain  v.  Parker,  77  Ark.  171, 
90  8.  W.  1001,  deed    conveying   land  to  railroad  in    consideration  of 
bnilding  road  to  be  completed  by  certain  date  not  invalidated  by  failure 
to  complete  road  by  that  date ;  Victoria  Hospital  Association  v.  AH 
Persons,  169  Cal.  461,  147  Pac.  127,  "condition"  as  used  in  deed  for 
charity  held  not  condition  subsequent  but  was  used  in  sense  of  "con- 
sideration"; Diepenbrock  v.  Luiz,  159  Cal.  718,  Ann.  Gas.  19120,  1084, 
L.  B.  A.  19150,  234,  115  Pac.  744,  holding  provision  in  lease  that   on 
sale  of  land  lease  would  terminate  provided  lessor  would  pay  lessee  for 
improvements,  was  condition,  and  not  covenant,  exercisable  at  option 
of  lessor;  Prince  v.  Barrow,  120  Ga.  819,  48  S.  E.  413,  construing  be- 
quest to  wife  on  condition  that  she  apply  designated  portion  of  income 
to  own  use  and  balance  in  certain  other  ways;  Brady  v.  Gregory,  49 
Ind.  App.  362,  97  N.  E.  454,  holding  clause  in  deed  that  property  was 
to  be  used  for  certain  purpose  was  covenant  only;  Cummings  v.  Lohr, 
246  HI.  580,  92  N.  E.  972,  holding  devise  to  widow  provided  she  re- 
mained such,  but  in  event  of  marriage  to  go  to  children,  gave  widow 
conditional  fee,  and  child  of  testator   took  only  expectancy  until  re- 
marriage of  widow ;  Terrell  v.  City  of  Paducah,  122  Ky.  341,  5  L.  R.  A. 
W.  8.)  289,  92  S.  W.  312,  holding  proviso,  in  statute  giving  power  to 
cities  to  grade  streets,  etc.,  that  ordinance  therefor  must  specify  how 
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work  shall  be  paid  for,  was  directory,  so  as  not  to  defeat  recovery 
for  work  done  in  good  faith  when  specified  mode  of  payment  was 
invalid;  Adams  v.  First  Baptist  Chnroh,  148  Mich.  144,  12  Ann.  Qas. 
224,  11  If.  R.  A.  (N.  S.)  509,  11  N.  W.  759,  holding  where  house  was 
devised  for  parsonage  which  was  not  suitable  for  purpose,  fact  that  it 
was  rented  while  minister  lived  elsewhere  did  not  give  residuary  l^atee 
right  to  enter;  Thornton  v.  Natchez,  88  Miss.  17,  41  South.  500,  hold- 
ing proviso  in  deed  reciting  money  consideration  that  grantee  should 
hold  land  for  cemetery  was  not  condition  subsequent;  MacKenzie  v. 
Trustees  of  Presbytery  of  Jersey  City,  67  N.  J.  Eq.  661,  69  L.  R.  A, 
(N.  S.)  227,  61  Atl.  1031,  construing  deed  to  religious  society  on  con- 
dition that  society  should  always  be  known  by  certain  name  and  that 
no  instrumental  music  be  used  in  worship;  State  v.  Harden,  62  W.  Va. 
337,  58  8.  E.  725,  eonstruing  statute  providing  system  for  town  gov- 
ernment, as  renewing,  by  exception  in  repealing  clause,  former  stat- 
utes not  inconsistent;  Arthur  v.  Cole,  56  Md.  106,  40  Am.  Rep.  414, 
holding  a  grant  to  two  sisters  as  tenants  in  common  so 'long  as  they 
both  should  live,  or  so  long  as  they  should  both  remain  unmarried,  was 
not  a  condition  to  defeat  the  previous  grant ;  Sohier  v.  Trinity,  Church, 
109  Mass.  19,  construing  a  grant  ''upoh  condition"  as  intending  the  title 
to  be  in  trust;  Smalley  v.  Ashland  Brownstone  Co.,  11^  Mich.  107,  72 
N.  W.  30,  holding  the  proviso  attached  to  section  1  of  the  lien  law, 
requiring  service  of  notice  on  the  owner  intended  for  protection  of  the 
subcontractor  or  laborer,  and  not  a  condition  of  the  lien  attaching; 
Woodruff  V.  Woodruff,  44  N.  J.  Eq.  354,  1  L.  R.  A.  383,  16  Atl.  7,  con- 
struing a  clause  in  a  deed  commencing  ''provided  nevertheless  and 
upon  the  following  condition"  as  a  covenant  enabling  the  grantor  to 
repurchase,  and  not  a  condition;  Avery  v.  New  York  etc.  R.  R.  Co., 
106  N.  T.  155,  12  N.  E.  624,  holding  that  a  proviso  in  deeds  of  real 
estate  that  the  grantees  should  at  all  times  maintain  an  opening  into 
the  premises  for  the  access  of  passengers  was  a  covenant  running  with 
the  land  not  a  condition  subsequent;  Post  v.  Weil,  115  N.  T.  375,  12 
Am.  St.  Rep.  818,  5  L.  R.  A.  428,  22  N.  E.  148,  holding  a  proviso  in  a 
deed  restricting  the  use  of  the  premises  not  a  condition  subsequent, 
except  where  they  introduced  some  new  clause ;  Graves  v.  Deterling,  120 
N.  y.  456,  24  N.  E.  657,  construing  a  proviso  in  a  conveyance  of  a  park 
to  new  trustees,  restricting  use,  as  a  covenant  running  with  the  land 
and  not  a  condition  on  which  the  existence  of  the  estate  depended; 
Portland  v.  Terwilliger,  16  Or.  470,  19  Pac.  93,  holding  the  words  "in 
trust,  nevertheless,  and  upon  condition  always"  to  use  the  premises  for 
public  worship,  did  not  necessarily  create  a  condition;  Greene  v. 
O'Connor,  18  R.  I.  60,  19  L.  R.  A.  267,  25  Atl.  693,  holding  that  a  con- 
veyance to  a  city  of  a  strip  of  land  ''upon  condition  that  it  shall  forever 
be  kept  open  and  used  as  a  public  highway  and  for  no  other  purpose," 
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did  not  create  a  condition  subsequent;  Brown  v.  Caldwell,  23  W.  Va. 
191,  48  Am.  Rep.  379,  holding  a  grant  of  land  to  trustees  for  a  burying 
ground  and  for  no  other  purpose  was  not  a  grant  upon  a  condition  sub- 
sequent; Hoyt  V.  Kimball,  49  N.  H.  326,  on  effect  of  the  words  "upon 
condition,"  "provided  always,"  etc. 

Distinguished  in  Bennett  v.  Humane  Imp.  Socy.,  91  Md.  20,  45  Atl. 
890,  holding  where  charitable  corporation  was  named  as  l^atee  in  will 
providing  that  it  admit  free  one  aged  person  for  each  four  hundred  dol- 
lars income  derived  from  property  bequeathed,  whole  beneficial  interest 
vested  in  corporation  on  condition  subsequent. 

Meaning  of  term  "provided."    Note,  Ann.  Cas.  1912C,  1089. 

Tnutees  are  bound  to  take  the  same  care  of  trust  property,  and  ex- 
ercise the  same  skill  and  diligence  in  Its  management,  that  a  vigilant  owner 
woold. 

Approved  in  In  re  Colombia  Iron  Works,  142  Fed.  239,  referee  in 
bankruptcy  cannot  permit  creditors  by  majority  vote  to  select  attorney 
for  trustee ;  dissenting  opinion  in  United  States  v.  Loughrey,  172  U.  8. 
221,  43  L.  Ed.  426,  19  Sup.  Ct.  159,  majority  holding  that  as  to  lands 
granted  to  State  of  Michigan  in  aid  of  railroad  construction  the  legal 
title  was  in  the  State,  and  the  United  States  could  not  maintain  tres-. 
pass  for  cutting  and  removing  timber  on  the  land. 

Tmstees  in  exclusive  possession  and  control  of  trust  property  are  iflotbed 
with  legal  estate.  Whenever  a  trust  is  created,  a  legal  estate,  sufficient  for 
execution  of  trust,  shall,  if  ppssible,  be  implied. 

Approved  in  Packard  v.  Old  Colony  Railroad,  168  Mass.  96,  46  N.  E. 
434,  where  the  purposes  of  a  trust  required  a  legal  estate  for  a  period 
beyond  the  lives  of  the  trustees,  they  would  take  a  fee  without  words 
of  limitation  to  heirs;  Hutchins  v.  Heywood,  50  N.  H.  497,  holding  the 
estate  of  one  who  in  fraud  of  creditors  had  caused  the  property  to  be 
conveyed  to  a  third  person,  while  retaining  possession  and  enjoyment, 
was  a  legal  title,  and  seisin  in  possession ;  Hooberry  v.  Harding,  10  Lea, 
396,  holding  that  in  the  case  of  a  special  or  active  trust  under  a  will 
the  legal  estate  was  in  the  trustees,  and  the  interest  of  the  tenant  for 
life  of  the  rents  only  equitable  not  subject  to  attachment. 

Powers  are  never  imperative,  they  leave  the  act  to  be  done  at  the  will 
of  the  donee  of  the  power.  Trusts  are  always  imperative,  and  are  obligatory 
on  the  conscience  of  the  party  intrusted. 

Approved  in  Simmons  v.  Baynard,  30  Fed.  536,  where  the  trustee  of 
a  deed  had  a  limited  power  of  sale  with  no  discretion  except  as  to  the 
terms  of  sale,  and  a  failure  to  sell  would  not  forfeit  the  estate  of  the 
trustee,  deed  held  to  be  a  trust. 

A  devise  to  trustees  with  proviso  forbidding  alienation,  but  enjoining 
leasing  for  not  exceeding  thirty  years,  and  containing  powers  of  appoint- 
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lug  new  trnstees  and  direction  that  in  case  of  division  of  beneficiary  sodety, 
the  estate  should  continue  unbroken,  is  not  a  devise  upon  condition  but  on 
trust,  and  breach  of  proviso  does  not  enable  heirs  to  re-enter. 

Approved  in  Avery  v.  United  States,  104  Fed.  717,  44  C.  C.  A.  161, 
holding  declaration  in  deed  of  land  to  city  that  land  is  conveyed  for 
public  street  does  not  create  condition  subsequent  so  that  on  discontinu- 
ance of  use  of  land  for  street  title  reverts  to  grantor;  Bridgeport  Pub- 
lic Library  v.  Burroughs  Home,  85  Conn.  316,  317,  318,  319,  320,  82  Atl. 
584,  585,  holding  trust  created  by  will  to  maintain  library  not  violated 
by  alienation  of  property  was  to  permit  heirs  to  re-enter ;  City  of  Keene 
V.  Eastman,  76  N.  H.  194,  72  Atl.  215,  holding  where  charity  could  not 
be  enforced  precisely  as  prescribed  equity  could  adopt  method  of  effectu- 
ating intention  as  nearly  as  possible ;  St.  Peter's  Church  v.  Bragaw,  144 
N.  C.  133, 10  L.  B.  A.  (N.  8.)  633,  56  S.  E.  691,  holding  where  deed  pro- 
vided property  should  revert  if  abandoned,  resale  by  grantees  did  not 
work  abandonment ;  Hopkins  v.  Grimshaw,  165  U.  S.  356,  41  L.  Ed.  744, 
17  Sup.  Ct.  406,  construing  a  conveyance  to  trustees  for  the  use  of  a 
society,  for  a  burial-ground,  as  a  resulting  trust  for  the  heirs  when  the 
objects  of  the  trust  became  incapable  of  further  execution;  Board  of 
Commrs.  v.  Young,  59  Fed.  106,  8  C.  C.  A.  27,  holding  that  the  mere  ex- 
pression of  a  purpose  or  particular  use  to  which  property  is  to  be  appro- 
priated will  not  make  the  estate  a  conditional  one;  Sumner  v.  Darnell, 
128  Ind.  44,  13  L.  B.  A.  175,  27  N.  E.  164,  holding  that  conveyance  for 
the  use  of  the  county  in  consideration  of  the  seat  of  justice  having  been 
permanently  established  in  the  town^  was  not  made  upon  condition  in- 
volving reverter  on  the  removal  of  the  county  seat;  Curtis  v.  Board  of 
Education,  43  Kan.  144,  23  Pac.  100,  holding  a  conveyance  to  school 
trustees  to  be  used  only  for  school  purposes  was  not  on  condition,  but 
a  user  for  any  other  purpose  might  be  enjoined ;  Bray  v.  Hussey,  83  Me. 
331,  22  Atl.  221,  holding  apt  words  do  not  always  create  a  conditional 
grant,  where  the  intent  of  the  grantor  was  otherwise ;  Bragdon  v.  Blais- 
dell,  91  Me.  328,  39  Atl.  1037,  holding  the  words  'It  is  also  agreed  and 
made  a  part  of  the  condition  and  consideration  of  this  deed  that'' 
when  considered  with  the  whole  transaction  did  not  render  the  deed 
conditional. 

Restraints  on  alienation.    Note,  67  Am.  Dec.  497. 

Words  merely  declaratory  of  purpose  or  consideration  of  convey- 
ance or  devise  as  creating  conditional  estate.  Note,  3  Ann.  Gas. 
39. 

Condition  in  deed  that  land  be  used  for  specified  charitable,  public, 
or  quasi-public  purpose.    Note,  19  L.  B.  A.  265. 

Effect  of  specifying  use  of  realty  in  devise  to  religious  society. 
Note,  11  L.  B.  A.  (N.  8.)  512,  516,  522. 
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A  chazity  Is  a  peculiar  subject  of  Jurisdiction  of  cbaacery  conrt,  and  In 
cases  of  abuse  or  misnse  of  the  charity  by  trustees  or  agents  in  cbarge,  conrt 
will  interpose  to  enforce  vocation  of  tlie  tntst. 

Approved  in  Fordyce  v.  Woman's  Christian  Nat.  Library  Assn.,  79 
Ark.  560,  7  L.  E.  A.  (N.  S.)  485,  96  S.  W.  159,  holding  judgment  against 
charitable  corporation  for  tort  of  agents  not  enforceable  by  execution 
against  trust  property;  Penny  v.  Croul,  76  Mich.  481,  5  L.  E.  A,  863,  43 
N.  W.  652,  affirming  power  of  a.  court  of  equity  to  appoint  a  new  trus- 
tee of  a  charity,  the  beneficiary  being  a  public  corporation;  Brown  v. 
Meeting  Street  Baptist  Society,  9  B.  1. 186,  holding  that  if  an  estate  held 
on  a  trust  for  charitable  purposes  is  misapplied,,  the  remedy  is  not  for- 
feiture, but  a  suit  in  equity  to  enforce  the  trust. 

The  chancery  power  to  sanction  the  alienation  of  property  held  on  chari- 
table trusts,  to  promote  the  lntere^t  of  the  charity,  is,  in  State  of  Oonnecti- 
cvt,  exercised  by  its  legislature;  the  Supreme  Court  will  not  revise  the  facts 
on  which  the  power  has  been  exercised. 

Approved  in  In  re  Opinion  of  Judges,  8  Del.  Ch.  571,  upholding  power 
of  chancery  court  to  order,  under  terms  of  will,  sale  of  lands  devised  to 
charity;  Tuttle  v.  Moore,  3  Ind.  Ter.  724,  64  S.  W.  589,  holding  deter- 
mination of  legislature  that  exigency  exists  for  exercising  power  of  emi- 
nent domain  was  conclusive ;  American  Trust  Co.  v.  Nicholson,  162  N.  C. 
264,  78  S.  E.  155,  holding  equity  could  direct  for  reinvestment  sale  of 
property  granted  in  trust  for  life  with  remainder  over,  when  all  parties 
were  before  court ;  Grace  Church  v.  Ange,  161  N.  C.'  318,  77  S.  E.  241, 
holding  court  could  decree  sale  of  land  devised  for  rectory  when  no 
longer  useful  for  such  purpose;  Brice  v,  Trustees  of  All  Saints  Mem. 
Chapel,  31  R.  L  195,  197,  76  Atl.  779,  780,  holding  where  property  sub- 
ject to  trust  for  church  had  ceased  to  be  used  for  trust  purposes,  suit 
by  attorney  general  for  sale  of  property  and  use  of  proceeds  for  similar 
purpose  was  not  interference  which  would  avoid  trust ;  Oldham  v.  South- 
em  Ry.  Co.,  2  Tenn.  Civ.  652,  653,  holding  deed  to  railway  providing  for 
maintenance  of  depot  on  land  did  not  require  perpetual  maintenance  of 
depot,  or  erection  as  condition  precedent;  Croxall  v.  Shererd,  5  Wall. 
286,  18  L.  Ed.  579,  affirming  validity  of  private  act  of  the  New  Jersey 
legislature  of  1818,  barring  an  estate  tail  and  dividing  it  between  the 
children  in  fee;  Beloit  v.  Morgan,  7  Wall.  624,  19  L.  Ed.  207,  affirming 
T^alidity  of  act  of  Wisconsin  of  1853,  creating  the  city  of  Beloit  and 
segr^ating  its  territory  out  of  former  town  of  Beloit ;  Jones  v.  Haber- 
sham, 107  U.  S.  183,  27  L.  Ed.  405,  2  Sup.  Ct.  344,  holding  that  a  condi- 
tion prohibiting  alienation  of  the  land  on  which  a  schoolroom  stood, 
would  not  prevent  the  Court  of  Chancery  from  permitting  its  sale  in 
«ase  of  necessity ;  Tindal  v.  Drake,  60  Ala.  178,  sustaining  private  act  of 
Alabama,  directing  sale  of  an  infant's  lands;  Treadway  v.  Schnauber,  1 
Dak.  Ter.  271,  46  N.  W.  476,  affirming  the  validity  of  act  of  Congress  of 
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27th  of  May,  1872,  in  relation  to  the  Dakota  Southern  R.  R.  Co.,  although 
retrospective;  Littell  v.  Wallace,  80  Ky.  264,  holding  that  a  sale  of  a 
church  parsonage  could  be  authorized  by  legislative  act;  Richardson  v. 
Knight,  69  Me.  289,  holding  that  when  specific  property  is  held  in  trust 
without  power  of  sale  the  legislature  may  authorize  a  sale  and  reinvest- 
ment; Old  South  Society  v.  Crocker,  119  Mass.  26,  20  Am.  Rep.  810^ 
holding  that  land  authorized  by  law  to  be  held  by  an  incorporated  church 
for  the  support  of  public  worship,  might  be  sold  by  authority  of  the 
l^slature;  Academy  of  the  Visitation  v.  Clemens,  50  Mo.  171,  court  of 
equity  may  authorize  conversion  of  trust  property,  which  had  become 
unfit  for  the  purposes  designed  by  the  grantor;  Lackland  v.  Walker,  151 
Mo.  210,  52  S.  W.  426,  428,  431,  affirming  power  of  Court  of  Chancery 
to  decree  a  sale  of  property  held  on  a  charitable  trust  created  by  will 
under  statutory  authority;  Mercer  Home,  Fisher's  Appeal,  162  Pa.  St. 
239,  29  Atl.  733,  holding  that  the  assent  of  the  State  was  not  given  to  a 
sale  of  property,  held  under  a  charitable  trust  through  the  orphans'  court 
under  the  Price  act;  Brown  v.  Meeting  Street  Baptist  Society,  9  R.  L 
185,  189,  holding  that  the  court  under  its  chancery  powers  could  sanc- 
tion the  sale  of  real  estate  held  upon  trust  for  charitable  purposes ;  Ould 
V.  Washington  Hospital,  95  U.  S.  312,  24  L.  Ed.  452,  saying  that  under 
proper  circumstances  the  l^slature  or  a  court  of  equity  could  author- 
ize sale  of  trust  property  forbidden  by  the  trust;  Woodruff  v.  Marsh,  63^ 
Conn.  135,  88  Am.  St.  Rep.  355,  26  Atl.  850,  as  to  the  powers  of  the 
legislature  and  courts  of  the  State  to  administer  cy  pres  relief  in  mat- 
ters of  charitable  trusts;  dissenting  opinion  in  School  Board  v.  Stuart,. 
80  Va.  76,  majority  holding  that  funds  dedicated  to  public  uses  are  sub- 
ject to  the  control  of  the  legislature. 

Power  of  court  to  modify  terms  of  trust.    Note,  Aim.  Oas.  1916A» 
999. 

6  Wan.  170-178,  18  L.  Ed.  622,  THE  DASHINa  WAVE. 

A  neutral  is  bound  when  discharging  or  receiving  cargo  to  keep  lil» 
Vessel  so  clearl^  on  neutral  side  of  the  boundary  line  as  to  repel  all  imr 
putation  of  intent  to  break  blockade;  failure  to  do  so  warrants  capture  of 
and  payment  of  costs  and  charges  by  offending  ship. 

Approved  in  The  Olinde  Rodriguep,  174  U.  S.  536,  43  L.  Ed.  1076,  19 
Sup.  Ct.  862,  holding  that  damages  and  costs  will  be  denied  when  there 
was  probable  cause  of  seizure. 

6  WalL  180-182,  18  L.  Ed.  627,  THE  TEBESITA. 

Miscellaneous.  Cited  in  Coudert  v.  United  States^  175  U.  S.  179,  44 
Li  Ed.  122,  20  Sup.  Ct.  56,  reciting  histoxy  of  caae. 
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6  Wan.  183-188,  18  I«.  Bd.  608,  THE  JiaS[NY. 

In  case  of  libel  as  prize  of  war,  burden  of  proTlng  neutral  ownenthip  of 
ddp  and  cargo  is  upon  claimants. 

Approved  in  the  Benito  Estenger,  176  U.  S.  581,  44  L.  Ed.  697,  20  Sup. 
Ct.  493,  following  rule. 

5  Wall  188-190, 18  L.  Ed.  676,  EX  PABTE  MHiWAUEEE  B.  B.  00. 

Appeal  bond  is  not  to  be  rejected  because  sureties  do  not  reside  within 
the  Circuit  Court  district  ftom  which  the  case  comes  up. 

Approved  in  Taylor  v.  Life  Association,  3  Fed.  470,  holding  that  non- 
resident litigants  in  the  Federal  courts  should  not  be  restricted  to  find- 
ing sureties  away  from  their  homes,  in  the  place  where  the  court  is  held. 

Discretion  of  judge  of  lower  court  in  accepting  or  refusing  a  bond  on 
appeal  will  not  be  controlled  by  mandamus. 

Approved  in  Hudson  v.  Parker,  156  U.  S.  289,  39  L.  Ed,  428,  16  Sup. 
Ct.  455,  holding  mandamus  will  not  issue  to  control  the  discretion  of 
judge  as  to  the  persons  to  be  accepted  as  sureties  on  a  bond. 

When  mandamus  is  the  "pxapex  remedy  against  public  officers.    Note, 
98  Am.  St.  Bep.  897. 

Where  case  i»  properly  in  Supreme  Court  by  appeal,  the  court  may  direct 
issue  of  a  supersedeas  to  lower  court  on  filing  of  bond  in  Supreme  Court. 

Approved  in  Omaha  etc.  Street  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 222  U.  S.  583,  56  L.  Ed.  324,  32  Sup.  Ct.  833,  following  rule; 
Re  McKenzie,  180  U.  S.  550,  45  L.  Ed.  663,  21  Sup.  Ct.  473,  holding  writ 
of  supersedeas  issued  by  clerk  of  Circuit  Court  of  Appeals  not  void  be- 
cause its  issue  was  directed  by  judge  of  court  and  not  by  court  as  court ; 
Boston  &  M.  R.  Co.  v.  Gokey,  iSO  Fed.  687,  where  District  Court  judg- 
ment afi&rmed  by  Circuit  Court  of  Appeals  and  mandate  sent  down,  but 
defeated  party  gets  certiorari  from  Supreme  Court  to  review  decision  o?. 
latter  court.  District  Cfourt  will  stay  execution;  Bradley  v.  Gait,  5 
Mackey  (D.  C),  322,  and  Bradley  v.  Gait,  7  Mackey  (D.  C),  616,  both 
holding  on  appeal  to  Supreme  Court  of  United  States  after  supersedeas 
bond  had  been  accepted  lower  court  lost  jurisdiction  to  increase  penalty 
on  bond;  Edmonson  v.  Bloomshire,  7  Wall.  311,  19  L.  Ed.  92,  holding  a 
bond  not  essential  to  a  valid  appeal,  it  could  -be  given  in  the  appellate 
court ;  Slaughter-House  Cases,  10  Wall.  292,  19  L.  Ed.  920,  and  French 
V.  Shoemaker,  12  Wall.  100,  20  L.  Ed.  271,  both  holding  that  the  Supreme 
Court  can  issue  a  supersedeas  to  a  judgment  of  a  subordinate  court  only 
in  certain  cases,  including  an  improper  rejection  of  the  sureties  to  a 
bond  because  of  nonresidence  in  the  district;  In  re  Claasen,  140  U.  S. 
208^  3§  la.  Ed.  412, 11  Sup.  Ct.  738,  holding  the  court  has  power  to  issue 
supersedeas  under  Revised  Statutes,  section  716,  and  that  Supreme 
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Court  rule  36  had  been  adopted  to  remove  all  doubt  on  the  subject; 
Hudson  v.  Parker,  156  U.  S.  281,  39  L.  Ed.  426, 16  Sup.  Ct.  462,  holding 
that  under  act  of  March  3,  1891,  the  Supreme  Court  may  allow  a  writ 
of  error  and  supersedeas  in  a  case  of  an  infamous  not  capital  crime; 
Gunn  y.  Black,  60  Fed.  160,  8  C.  C.  A.  642,  holding  that  on  a  proper 
application,  presenting  the  facts,  the  Circuit  Court  of  Appeals  could 
issue  a  supersedeas. 

Distinguished  in  New  England  R.  Co.  v.  Hyde,  101  Fed.  399,  41 
C.  C.  A.  404,  holding  Circuit  Court  of  Appeals  cannot  allow  supersedeas 
where  writ  of  error  and  bond  have  not  been  filed  within  sixty  days  from 
entry  of  judgment. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  860,  866. 

6  Wall  190-194,  18  L.  Ed.  546,  BARTON  v.  FORSYTH. 

An  order  on  motion  to  set  aside  a  writ  of  restitution,  issued  after  a  writ 
of  possession,  is  not  a  final  appealable  Judgment. 

Approved  in  United  States  v.  Abatoir  Place,  106  U.  S.  162,  27  L.  Ed. 
129,  1  Sup.  Ct.  171,  specifying  various  judgments  which  were  not  final 
and  on  which  writ  of  error  would  not  lie ;  The  Elmira,  16  Fed.  139,  hold- 
ing an  order  denying  a  motion  of  a  surety  in  admiralty  to  set  aside  the 
marshars  execution  on  his  property,'  not  a  final  order  nor  appealable; 
Gunn  V.  Black,  60  Fed.  161,  8  C.  C.  A.  642,  holding  that  where  both  par- 
ties had  appealed  from  a  decree,  an  order  on  motion,  for  the  purpose  of 
executing  the  decree  in  lower  court,  but  reserving  final  action  until  the 
report  should  be  received,  was  not  subject  to  review  on  appeal;  Good  v. 
Martin,  2  Colo.  293,  holding  that  an  order  denying  a  motion  to  suppress 
an  execution  was  not,  in  State  of  Colorado,  a  final  judgment,  and  citing 
cases  pro  and  con  from  different  States. 

Distinguished  in  Stroheim  v.  Deimel,  77  Fed.  804,  23  C.  C.  A.  467, 
holding  that  an  order  of  discharge  of  a  prisoner  debtor,  for  failure  to 
pay  his  board  in  advance,  was  final  and  appealable,  and  the  only  means 
of  relief  is  by  writ  of  error. 

A  writ  of  error  brings  up  the  whole  case,  and  tlie  court,  under  section 
22  of  Judiciary  Act,  has  jurisdiction  to  re-ezamine  record  and  to  reverse  or 
affirm;  if  there  is  no  error  the  Judgment  must,  of  course,  be  affirmed. 

Approved  in  Slaughter-House  Cases,  10  Wall.  291,  19  L.  Ed.  920,  say- 
ing effect  of  writ  was  to  remove  the  record  into  court  granting  writ|  and 
to  suspend  jurisdiction  of  lower  court. 

6  WaU.  194-206, 18  L.  Ed.  610,  OAMFBELZ*  v.  CITY  OF  KENOSHA. 

Legislature,  unless  restrained  by  the  organic  law,  may  authorize  a  muni- 
cipal corporation  to  issue  railroad  aid  bonds^  and  to  levy  a  tax  to  pay  bonda 
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and  inteidst,  and  may  cure  by  a  retroapactiye  act  irregularities  in  the  ezer- 
dae  of  the  power  conferred. 

Approved  in  Otoe  Co.  v.  Baldwin,  111  U.  S.  16,  28  L.  Ed.  336,  4  Sup. 
Ct.  273,  affirming  the  power  of  legislature  of  Nebraska  to  validate  previ- 
ous county  bond  issue;  Grenada  Co.  v.  Brogden,  112  U.  S.  272,  28  L.  Ed. 
708,  5  Sup.  Ct.  131,  sustaining  validity  of  Mississippi  act  of  1872,  re- 
quiring bonds  of  Grenada  county  to  be  issued  in  payment  of  a  subscrip- 
tion voted  in  1871 ;  Anderson  v.  Santa  Anna,  116  U.  S.  364,  29  L.  Ed. 
636,  6  Sup.  Ct.  417,  sustaining  validity  of  Illinois  statute  of  1867,  ratify- 
ing a  previous  subscription  to  railroad  stock;  Shelby  County  Court  v. 
Cumberland  etc.  B.  R.  Co.,  8  Bush,  218,  affirming  power  of  l^slature  to 
ratify  a  municipal  railway  subscription  made  without  legislative  author^ 
ity;  Alexander  v.  Commissioners,  70  N.  C.  234,  holding  the  l^islature 
had  power  to  pass  an  act  giving  validity  to  an  issue  of  bonds  by  curing 
irregularities  and  omissions;  Notti^e  v.  Portland,  39  Or.  539,  58  Pac. 
887,  sustaining  section  156  of  Portland  city  charter  of  1898  as  validating 
prior  irr^ularities  in  laying  a  street  assessment;  Redd  v.  Supervisors, 
31  Gratt.  712,  sustaining  an  act  authorizing  the  supervisors  to  carry  out 
the  wishes  of  a  majority  of  the  county  voters  as  expressed  at  a  former 
meeting.. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Bep.  860. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  680. 

Validity  and  effect  of  statute  legalizing  defective  election.  Note, 
Ann.  Caa.  1914B,  463. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  Ii.  B.  A. 
703. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
477. 

Ratification  by  public  corporation  of  invalid  contract.  Note,  Ii.  R.  A. 
1915A,  1033,  1034. 

'When  a  munldimUty  submits  a  bond  issue  to  the  voters  by  error,  under 
an  invalid  act,  the  error  wlU'  be  cured  by  a  subsequent  enactment  providing 
for  the  election  of  a  railroad  commissioner  aa  a  dty  officer  to  represent  the 
dty  in  the  aided  railroad. 

Approved  in  Fisk  v.  Kenosha,  26  Wis.  29,  showing  that  the  judgment 
in  the  principal  case  was  founded  on  a  mistake  of  fact. 

If  a  leglalature  can  expressly  legalize  an  issue  of  scrip  by  municipality, 
InTalid  on  account  of  irregularities,  it  may  do  so  equally  In  any  other  way» 
if  tlie  Intention  of  the  legislature  to  legalize  clearly  appears. 
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Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  474,  59  L.  Ed. 
681,  35  Sup.  Ct.  309,  holding  President  had  implied  power  to  withdraw 
public  lands  from  entry;  State  v.  Milwaukee,  150  Wis.  620,  138  N.  W. 
77,  holding  legislature  could  cure  defects  in  proceedings  of  municipality 
by  implication  from  legislative  act ;  Wooster  v.  Plymouth,  62  N.  H.  216, 
holding  that  if  the  purpose  of  a  law  is  public,  a  mandatory  statute  is 
valid;  if  private,  the  act  is  void;  Cleveland  v.  Board,  38  N*.  J.  L.  265, 
sustaining  statute  of  1875,  which,  by  implication,  validated  an  express 
or  implied  contract  for  public  work,  and  cured  an  informality  in  failing 
to  advertise  for  proposals ;  McLean  v.  State,  8  Heisk.  200,  211  (in  opin- 
ion of  lower  court,  afiirmed  on  appeal),  holding  that  confirmation  by  the 
County  Court  rendered  an  assessment  valid  and  the  ooUector  and  his 
sureties  were  liable. 

Wben  the  approval  of  yoterg  to  a  bond  issue  is  irregularly  obtained, 
gbod  faith  and  sound  policy  require  at  hands  of  legislature  a  full  legislative 
recognition  of  legality  of  subscription  and  issue  of  scrip. 

Approved  in  Commissioners  v.  Rather,  48  Ala.  445,  holding  that  bonds 
issued  by  a  county  under  authority  of  law  and  in  conformity  with  law 
cannot  be  repudiated;  Town  of  Bennington  v.  Park,  50  Vt.  205,  holding 
that  a  proposed  issue  of  bonds  to  aid  in  construction  of  railways  need 
not  be  submitted  to  a  popular  vote  in  open  town  meeting. 

Miscellaneous.  Cited  in  Memphis  v.  Brown,  1  Flipp.  217,  Fed.  Caa* 
9415,  as  to  negotiability  of  corporate  securities. 

5  WaU.  206-208,  18  L.  Ed.  604,  BiYEBS  y.  FENK. 

Practice  of  permitting  Judgment  creditors  to  make  themselveB  parties 
to  a  creditor's  bill,  without  any  order  obtaining  the  benefit  and  assnming 
their  share  of  expenses  of  litigation,  is  well  settled. 

Approved  in  Fieischner  v.  Bank  of  McMinnville,  36  Or.  566,  60  Pae. 
606,  following  rule;  BlafEer  v.  New  Orleans  Water  Supply  Co.,  160  Fed. 
392,  87  C.  C.  A.  341,  holding  order  denying  leave  to  intervene  was  not 
adjudication  on  merits,  not  final  in  character  and  not  subject  to  appeal; 
Perry  v.  Godbe,  82  Fed.  143,  holding  that  leave  to  intervene  in  a  bill 
for  an  accounting  should  be  by  order,  but  if  the  suit  be  proceeded  with 
without  objection,  entry  of  the  order  will  be  waived;  Gk>rrell  v.  Gates, 
79  Iowa,  636,  44  N.  W.  906,  holding  that  several  creditors  might  join  in 
an  action  against  the  trustee  of  their  common  debtor  for  a  discovery; 
Piedmont  etc.  Ins.  Co.  v.  Maury,  75  Va.  513,  holding,  wh^re  petitions  of 
intervention  were  filed,  no  objection  made  and  cause  subsequently  pro- 
ceeded with  as  if  interveners  had  been  duly  admitted  parties,  the  origi* 
nal  plaintiff  might  have  lost  his  right  to  dismiss;  Hunt  V.  Fisher,  29 
Fed.  807,  and  Taber  v.  Royal  Ins.  Co.,  124  Ala.  688,  26  South.  259,  both 
arguendo. 
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Distinguished  in  Ex  parte  Gutting,  94  U.  8.  21,  24  L.  Ed.  51,  holding 
that  in  all  the  cases  in  which  persons  have  been  treated  as  parties  to  a 
suit  without  order  they  have  been  cited  or  recognizicd  as  parties  in  the 
subsequent  proceedings;  Flash  ▼.  Wilkerson,  22  Fed.  691,  holding  that 
where  a  case,  begun  in  Stfkte  courts  was  removed  into  Federal  court,  that 
court  would  follow  the  State  law  as  to  admission  of  general  creditors. 

Creditors'  bills  and  proceedings  in  equity  in  aid  of  executions. 
Note,  90  Am.  Dec.  291. 

Plaintiff's  control  of  suit  brought  for  all  similarly  situated.    Note, 
46  L.  R.  A.  840. 

Miscellaneous.  Cited  in  Gibson  ▼.  Shuf eldt,  122  U.  8.  35,  80  K  Ed. 
1086,  7  Sup.  Ct.  1070. 

5  WaU.  208-211,  ISJm,  Ed.  695,  SBAVEE  ▼.  BiaELOWB. 

Supreme  Court  has  no  Jurisdiction,  on  appeal  by  one  of  several  creditors 
against  a  fund  amounting  to  Ave  thousand  dollars,  where  appealing  credi- 
tor's claim  is  less  than  two  thousand  dollars. 

Approved  in  Troy  Bank  v.  Whitehead,  184  Fed.  936,  holding  owners 
of  two  notes  secured  by  same  lien  could  not  join  in  suit  so  as  to  give  Fed- 
eral court  jurisdiction;  Bisley  v.  Utica,  179  Fed.  891,  892,  holding  sev- 
eral taxpayers  could  not  nnite  so  as  to  give  jurisdiction  to  Federal 
court  in  suit  to  recover  back  taxes  paid;  Louisville  etc.  B.  R.  Co.  v. 
Smith,  128  Fed.  5,  63  C.  C.  A.  1,  holdii^  in  Federal  suit  by  railroad 
against  number  of  land  owners  to  enjoin  threatened  interference  with 
its  use  of  its  right  of  way  through  their  lands,  value  of  right  sought  to 
be  protected  and  not  value  of  land  constituting  right  of  way  across 
lands  of  defendants  constitutes  value  in  controversy;  Singer  v.  Singer, 
122  Tenn.  675,  126  S.  W.  1086,  holding  attorneys  in  will  contest  could 
not  unite  in  appeal  from  order  fixing  fees  so  as  to  give  jurisdiction  to 
Supreme  Court;  Feely  v.  Bryan,  55  W.  Va.  591,  47  8.  E.  310,  where 
several  creditors  attack  mortgage  as  preference  and  judgment  decrees 
out  of  property  particular  sums  to  the  several  creditors,  sums  cannot 
be  added  to  give  Supreme  Court  jurisdiction ;  Merrill  v.  Petty,  16  Wall. 
345,  21  Ifc  Ed.  501,  holding,  in  a  libel  for  damages  by  collision,  with 
decree  for  less  than  two  thousand  dollars  and  costs,  that  a  recovery  in 
another  suit  arising  out  of  same  collision  could  not  be  added  to  confer 
jurisdiction;  Ballard  Paving  Co.  v.  Mulford,  100  U.  S.  148,  25  L.  Ed. 
591,  a  suit  against  several  defendants  to  recover  certificates  of  indebt- 
edness, where  the  liability  of  each  was  separate  and  under  two  thousand 
five  hundred  dollars;  Chatfield  v.  Boyle,  105  U.  8.  233,  26  L.  Ed.  945, 
bill  by  creditors  to  set  aside  a  debtor's  fraudulent  conveyance,  holding 
the  matter  in  dispute  was  not  the  entire  fund  under  the  trust  deed,  but 
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only  the  distributive  shares  of  each  ereditor  in  it;  Russell  ▼.  Stansell.. 
105  U.  S.  304,  26  L.  Ed.  090,  a  bill  by  several  owners  to  enjoin  collec- 
tion of  an  assessment  on  a  levee  district,  where  no  individual  assess^ 
ment  exceeded  two  thousand  five  hundred  dollars;  Ex  parte  Baltimore 

6  0.  R.  Co.,  106  U.  S.  6,  27  L.  Ed.  78,  1  Sup.  Ct.  36,  libel  in  eoUision, 
where  the  owner  of  the  vessel  and  owner  of  the  cargo  joined  in  the 
libel  and  the  damages  awarded  each  was  under  five  thousand  dollars; 
Schwed  V.  Smith,  106  U.  S.  189,  190,  27  L.  Ed.  157,  1  Sup.  Ct.  222,  bill 
by  several  attaching  creditors  to  set  aside  a  judgment  by  confession  for 
over  five  thousand  dollars  as  fraudulent,  where  the  amount  of  each 
creditor's  claim  was  less  than  five  thousand  dollars;  Farmers'  Loan  etc. 
Co.  V.  Waterman,  106  U.  S.  271,  27  L.  Ed.  117,  1  Sup.  Ct.  135,  appeal 
in  foreclosure  proceedings  against  an  order  establishing  the  claims  of 
certain  lienors,  each  less  than  five  thousand  dollars,  the  causes  of  action 
of  the  lienors  being  distinct;  Hawley  v.  Fairbanks,  108  U.  S.  549,  27 
L.  Ed.  822,  2  Sup.  Ct.  851,  where  several  judgment  creditors  on  munici- 
pal railway  bonds  united  in  a  petition  to  compel  the  levy  of  an  assess- 
ment to  pay  the  judgments,  appeal  dismissed  where  individual  judgment 
did  not  exceed  five  thousand  dollars,  retained  as  to  the  judgments  ex- 
ceeding that  amount;  Fourth  Nat.  Bank  v.  Stout,  113  U.  S.  686,  28 
L.  Ed.  1152,  5  Sup.  Ct.  695,  suit  by  separate  judgment  creditors,  others 
joining  as  interveners  by  leave  of  court,  to  recover  pro  rata  share  of 
property  in  hands  of  a  bank,  where  each  individual  claim  was  less  than 
five  thousand  dollars;  Stewart  v.  Dunham,  115  U.  S.  64,  29  L.  Ed.  331, 
5  Sup.  Ct.  1164,  appeal  from  separate  decrees  in  bill  by  creditors  to 
reach  property  of  debtor  alleged  to  have  been  fraudulently  transferred, 
dismissed  as  to  those  whose  decrees  were  for  less  than  five  thousand 
dollars;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29  L.  Ed.  379,  6  Sup. 
Ct.  43,  in  suit  against  heirs  to  enforce  liability  on  ancestor's  note  where 
separate  judgments  were  rendered  against  each  for  his  proportion,  writs 
of  error  by  the  heirs  dismissed  as  to  those  whose  contra  judgments  were 
for  less  than  five  thousand  dollars;  Ex  parte  Phoenix  Ins.  Co.,  117 
U.  S.  369,  29  L.  Ed.  924,  6  Sup.  Ct.  772,  in  a  single  suit  to  recover  on 
separate  fire  policies  issued  by  several  companies,  where  judgment  was 
for  payment  of  distinct  amounts,  each  less  than  five  thousand  dollars; 
Gibson  v.  Shufeldt,  122  U.  S.  34,  35,  36,  38,  30  L.  Ed,  1086,  1087,  7 
Sup.  Ct.  1070,  1071,  1072,  suit  by  general  creditors,  only  one  of  whose 
debts  exceeded  five  thousand  dollars,  to  set  aside  an  assignment  as 
fraudulent,  appeal  dismissed  as  to  all  but  that  creditor;  Clay  v.  Field, 
138  U.  S.  479,  34  L.  Ed.  1049,  11  Sup.  Ct.  425,  bill  for  an  accounting 
on  dissolution  of  partnership  in  which  a  separate  decree  was  rendered 
against  the  widow  of  a  deceased  partner,  directing  return  of  money 
obtained  under  a  judgment  for  her  dower  for  less  than  five  thousand 
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dollarsi  held  she  coald  not  appeal;  Walter  v.  Northeastern  R.  R.  Co,, 
147  U.  S.  373,  37  If.  Ed.  208,  13  Sup.  Ct.  350,  bill  to  enjoin  collection 
of  taxes  in  three  counties,  the  amount  of  the  tax  in  eaoh  county  being 
less  than  two  thousand  dollars;  Hunt  v.  Bender,  154  U.  S.  556,  18  L. 
Ed.  916,  14  Sup.  Ct.  1163,  bill  by  several  creditors  to  subject  property 
to  the  satisfaction  of  their  judgments  where  neither  judgment  exceeded 
two  thousand  dollars;  Rich  v.  Bray,  37  Fed.  276,  2  L.  R.  A.  227,  deny- 
ing Federal  jurisdiction  over  bill  by  heirs  at  law  nonresident  against 
two  resident  heirs,  for  an  accounting  and  distribution,  where  the  re- 
spective interests  of  the  heirs  were  less  than  two  thousand  dollars; 
Sioux  Falls  Nat.  Bank  v.  Swenson,  48  Fed.  623,  624,  denying  Federal 
jurisdiction  over  Bill  by  a  bank,  on  behalf  of  itself  and  its  stockholders, 
to  restrain  collection  of  taxes  where  none  of  the  taxes  assessed  exceeded 
two  thousand  dollars;  Putney  v.  Whitmire,  66  Fed.  387,  denying  Fed- 
eral jurisdiction  over  bill  by  several  creditors,  none  of  whose  claims 
exceeded  two  thousand  dollars,  to  set  aside  mortgages  as  fraudulent; 
Busey  ▼.  Smith,  67  Fed.  16,  denying  Federal  jurisdiction  over  bill  by 
creditor  of  a  deceased  to  subject  shares  of  the  estate  in  the  hands  of 
several  heirs  to  payment  of  the  debt,  the  liability  of  the  heirs  being 
several  and  under  two  thousand  dollars  each;  Smithson  v.  Hubbell,  81 
Fed.  594,  denying  Federal  jurisdiction  over  suit  in  equity  against  re- 
ceiver of  an  insolvent  national  bank  by  a  creditor  whose  claim  waa 
under  two  thousand  dollkrs;  Wheless  v.  City  of  St.  Louis,  96  Fed.  867, 
868,  holding  separate  property  owners  cannot  unite  in  suit  in  Federal 
court  to  enjoin  making  of  a  street  assessment  where  no  individual 
assessment  amounts  to  two  thousand  dollars;  Guarantee  Trust  etc.  Co. 
V.  Buddington,  23  Fla.  518,  522,  2  South.  887,  889,  holding  that  neither 
codefendants  nor  coplaintiffs  can  unite  their  separate  and  distinct  in- 
terests on  appeal  so  as  to  make  up  the  jurisdictional  amount  necessary; 
Umbarger  v.  Watts,  25  Gratt.  173,  bill  by  husband  and  wife  to  subject 
a  life  estate  to  the  lien  of  a  judgment,  other  creditors  coming  in  before 
decree,  but  no  claim  amounting  to  five  hundred  dollars,  holding  there 
was  no  jurisdiction  of  an  appeal ;  Hartsook  v.  Crawford,  85  Va.  416,.  7 
S.  E.  540,  in  suit  against  sureties  of  an  administrator,  holding  the  juris- 
diction was  governed  by  the  claims  of  the  suing  creditors;  Fleshman  y» 
Fleshman,  34  W.  Va.  348,  12  S.  E.  715,  bill  by  several  beneficiaries' 
under  a  will,  whose  individual  interests  were  less  than  jurisdictional 
amount,  for  settlement  of  account  and  distribution;  Skirving  v.  Nat. 
Life  Ins.  Co.,  59  Fed.  745,  8  C.  C.  A.  241,  arguendo. 

Distinguished  in  The  Connemara,  103  U.  S.  755,  26  L.  Ed.  322,  sus- 
taining an  appeal  in  a  case  of  claim  by  a  set  of  salvors  for  a  single 
salvage  service,  where  a  total  sum  was  awarded  and  distributed,  hold- 
ing the  decree  to  be  in  effect  one  decree  in  favor  of  all  the  salvors; 
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Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  44  Fed.  157,  U 
L.  R.  A.  628,  in  bill  by  several  insurance  companies  to  enjoin  prosecu- 
tion of  an  action  at  law  on  an  award,  the  conrt  sustained  its  jurisdiction 
where  it  did  not  appear  that  the  policies  had  a  pro  rata  clause  and  the 
amount  of  each  policy  exceeded  two  thousand  dollars;  Nat.  Bank  ▼. 
Allen,  90  Fed.  556,  83  C.  C.  A.  169,  overruling  demurrer  to  jurisdiction 
of  Federal  court  on  ground  that  the  limitation  in  judiciary  act  does  not 
apply  to  an  intervention  by  a  judgment  creditor  in  a  pending  suit  by 
a  creditor  for  over  two  thousand  dollars. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties,  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  489. 

Several  persons  whose  Indlvldnal  Interests  are  less  than  the  Jurisdic- 
tional amount  cannot,  by  Joining  in  an  appeal,  give  Jurisdiction  to  the  ap- 
pellate court. 

Approved  in  Gibson  v.  Shufeldt,  122  U.  S.  35,  30  L.  Ed.  1086,  7  Sup. 
Ct.  1070,  as  intended  to  cover  two  other  cases  of  a  similar  character. 

5  WaU.  211-268,  18  L.  Ed.  627,  tTNITED  STATES  V.  BEPENTiaNY. 

The  inhabitants  of  a  conquered  country,  who  remain  and  transfer  their 
allegiance  to  conqueror,  are  entitled  to  protection  and  security  in  their 
private  property  by  new  government. 

Approved  in  Knight  v.  United  States  Land  Association,  142  U.  S. 
184,  35  L.  Ed.  982,  12  Sup.  Ct.  265,  to  the  title  of  tho  pueblo  in  San 
Francisco;  Cobum  v.  San  Mateo  Co.,  75  Fed.  528,  holding  that  a  gi-ant 
*of  lands  in  California,  bordering  "to  the  west  on  the  sea,"  did  not  in- 
clude the  tide-lands  below  high-water  mark;  Crane  v.  Reeder,  21  Mich. 
63,  4  Am.  Rep.  486,  in  decreeing  a  title  to  land  in  Michigan,  alleged  to 
have  escheated  by  the  death  of  owner,  leaving  only  alien  heirs  under 
the  provisions  of  the  "North  West  Treaty." 

Claim  to  land,  granted  upon  condition  of  formation  of  a  settlement 
thereon,  is  lost  hy  ahandonment  for  over  a  centuxy  after  a  temporary  oc- 
cupancy for  four  years. 

Approved  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  903,  927, 
holding  grant  to  Oregon  Central  Railroad  of  public  lands  providing  for 
sale  to  settlers  at  limited  price  was  on  condition  subsequent,  for  viola- 
tion of  which  grant  was  forfeitable;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  649,  holding  that  a  claim  under  a  Spanish  grant  will  be  consid- 
ered as  abandoned,  when  no  attempt  is  made  to  establish  it  for  seventy 
years  after  dismissal  of  suit  for  confirmation. 
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Under  treaty  of  1783  With  Great  Britain,  United  States  succeeded  to 
aU  rlfithts  in  territory  iM€h.  passed  from  France  to  England  by  treaty  of 
176S,  ivttliln  tbe  bonndazl^  agreed  npon. 

Approved  in  Christiansen  v.  King  County,  196  Fed.  796,  holding  terri- 
torial legislature  could  provide  for  escheat  on  failure  of  heirs  in  absence 
of  congressional  legislation  on  subject;  Crane  v.  Reeder,  21  Mich.  74, 
4  Am.  Bep.  443,  as  to  lands  in  Michigan  of  which  the  owner  had  died 
leaving  only  alien  heirs. 

Before  land  can  be  held  forfeited  for  default  In  observing  condltlonff 
of  grant,  a  judicial  Inquiry  should  be  instituted,  or  office  found,  or  its  legal 
equivalent.  A  legislative  act  directing  possession  and  appropriation  of  the 
land  is  equivalent  to  office  found. 

Approved  in  United  States  v.  Whitney,  176  Fed.  595,  holding  for- 
feiture of  reservoir  site  for  failure  to  complete  in  five  years  could  be 
declared  in  judicial  proceedings;  Columbia  Valley  R.  Co.  v.  Portland 
etc.  Ry.  Co.,  48  Wash.  476,  477,  93  Pac.  1068,  1069,  and  Columbia  Val- 
ley R.  Co.  V.  Portland  &  S.  Ry.  Co.,  162  Fed.  606,  89  C.  C.  A.  361,  both 
holding  Act  of  June  26,  1906,  declaring  forfeiture  of  right  of  way 
{p-ants  under  act  of  1875  for  failure  to  complete  road  in  five  years  was 
legislative  adjudication  of  forfeiture  effective  without  judicial  pro- 
peedings;  Police  Jury  v.  Terrebonne  Land  Co.,  131  La.  1073,  60  South. 
688,  holding  grant  of  swamp-lands  to  police  juries  of  counties  for 
reclamation  was  forfeited  by  subsequent  act  granting  land  to  levee 
district;  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  49  Wash. 
287,  95  Pac.  66,  holding  individuals  claiming  under  other  statutes  could 
not  urge  breach  of  conditions  subsequent  by  grantee  in  Federal  land 
grant  in  absence  of  declaration  of  forfeiture  under  authority  of  Con- 
gress ;  State  v.  King,  64  W.  Va.  608,  63  S.  E.  494,  upholding  forfeiture 
of  land  for  nonentry  of  lands  for  taxation;  Bennett  v.  Hunter,  9  WalL 
336,  19  L.  Ed.  676,  holding  the  income  tax  act  of  1861  (12  Stat.  294) 
did  not  work  a  forfeiture  for  failure  to  pay  tax ;  Schulenberg  v.  Harri- 
man,  21  Wall.  63,  22  L.  Ed.  555,  holding  that  no  one  can  sue  for  breach 
of  a  condition  subsequent  annexed  to  a  fee  but  the  grantor,  his  heirs 
or  successors,  and  the  same  rule  applies  to  grants  upon  condition  from 
the  government;  Farnsworth  v.  Minnesota  etc.  R.  R.  Co.,  92  U.  S.  67,. 
23  L.  Ed.  535,  holding  that  where  property  is  granted  for  the  construc- 
tion of  public  works,  any  public  assertion  of  State  ownership  by  le^s- 
lative  act,  after  default  of  the  grantee,  will  be  effectual;  McMicken  v. 
United  States,  97  U.  S.  218,  24  L.  Ed.  952,  holding  that  actual  entry  or 
office  found  is  not  necessary  to  enable  the  government  to  resume  posses- 
sion of  forfeited  lands;  New  Orleans  R.  R.  Co.  v.  United  States,  124 
U.  S.  130,  31  L.  Ed.  386,  8  Sup.  Ct.  420,  holding  the  legislature  might, 
by  a  subsequent  act,  impose  conditions  on  the  granting  of  a  patent  to 
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a  railroad  company  which  was  in  default;  Bybee  v.  Oregon  etc.  R.  R. 
Co.,  139  U.  S.  675,  86  L.  Ed.  807,  11  Sup.  Ct.  643,  holding  that  the  pro- 
vision in  the  Central  Pacific  Railroad  land  grant  for  avoiding  the  grant 
for  failure  to  complete  the  road  was  a  condition  subsequent,  enforceable 
only  by  the  government ;  New  York  Indians  v.  United  States,  170  U.  S. 
25,  42  L.  Ed.  985,  18  Sup.  Ct.  537,  in  construing  the  forfeiture  clause 
in  the  treaty  with  the  New  York  Indians,  holding  that  their  rights  in 
the  lands  set  apart  for  them  in  Kansas  were  not  lost ;  Southern  Pacific 
R.  R.  Co.  V.  Orton,  6  Sawy.  183,  32  Fed.  471,  holding  an  individual 
could  not  attack  the  title  to  the  railway  lands  on  the  ground  of  for- 
feiture to  the  United  States  or  the  State;  Schenok  v.  Peay,  21  Fed. 
Cas.  683,  holding  that  the  United  States  had  power  to  denounce  an 
absolute  forfeiture  of  lands  as  a  consequence  of  nonpayment  of  a  direct 
tax  thereon;  United  States  v.  Willamette  Valley  etc.  Wagon  Road  Co., 
55  Fed.  718,  holding  that  where  a  condition  subsequent  was  attached  to 
a  public  grant,  forfeiture  could  only  be  asserted  by  judicial  proceedings 
or  by  a  legislative  enactment;  Sioux  City  etc.  R.  R.  Co.  v.  Countryman, 
83  Iowa,  181,  49  N.  W.  75,  holding  that  under  an  act  of  Congress  grant- 
ing lands  in  aid  of  railroad  construction,  the  State  could  make  no  valid 
grant  unless  earned  according  to  the  conditions;  Owens  v.  Owens,  25 
S.  C.  161,  holding  that  land  became  forfeited  and  vested  in  the  State 
when  it  was  exposed  for  sale  for  unpaid  taxes  with  no  bidders ;  City  of 
Brownsville  v.  Basse,  36  Tex.  500,  504,  holding  that  the  act  of  1850,  in- 
corporating the  city  of  Brownsville  and  granting  certain  lands  to  the 
city,  was  equivalent  to  a  judicial  forfeiture  or  ofiSce  found;  Martin  v. 
Snowden,  18  Gratt.  127,  holding  that  if  the  intention  of  an  act  pro- 
viding that  lands  shall  be  forfeited  to  the  State  for  nonpayment  of 
taxes  is  clear,  no  inquisition  is  required  to  divest  the  title  of  the  owners ; 
State  V.  Sponaugle,  45  W.  Va.  428,  48  L.  E.  A.  788,  32  S.  E.  288,  hold- 
ing that  if  the  State  Constitution,  ipso  facto,  divested  an  owner  of  his 
title  for  nonpayment  of  taxes,  and  vested  it  in  the  State,  it  was  within 
the  power  of  the  State,  under  the  tax  power,  to  do  so. 

Distinguished  in  St.  Louis  etc.  R.  R.  Co.  v.  McGee,  115  U.  S.  474, 
29  L.  Ed.  448,  6  Sup.  Ct.  125,  construing  grants  to  Arkansas  and  Missouri 
by  act  of  1853. 

The  mode  of  asserting  a  forfeited  grant  is  subject  to  legislative  au- 
thority of  government;  it  may  be  after  Judicial  investigation,  or  by  taking 
poEsesBion  directly  under  authority  of  government. 

Approved  in  United  States  v.  Northern  Pac.  Ry.  Co.,  177  U.  S.  440, 
44  L.  Ed.  888,  20  Sup.  Ct.  708,  holding  land  granted  to  .railroad  does 
not  ipso  facto  revert  to  United  States  by  mere  failure  to  complete  road 
within  period  prescribed  by  Congress  in  grant;  United  States  v.  Wash- 
ington Imp.  &  Dev.  Co.,  189  Fed.  678,  679,  682,  holding  in  absence  of 
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declaration  of  forfeiture  by  Congress  or  express  authority  for  suit, 
United  States  could  not  sue  to  decree  forfeiture  of  land  grant  of  Con- 
gress for  breach  of  condition  subsequent;  dissenting  opinion  in  McCar- 
ter  V.  Sooy  Oyster  Co.,  78  N.  J.  L.  413,  75  Atl.  219,  majority  holding 
State  not  entitled  to  recover  tide-lands  granted  by  riparian  commis- 
sioners on  ground  that  they  were  not  subject  to  grant  as  natural 
oyster-beds;  Schulenberg  v.  Harriman,  21  Wall.  64,  22  L.  Ed.  555,  hold- 
ing that  State  had  title  to  lands  granted  by  act  of  June  3,  1856,  no 
action  having  been  taken^  to  enforce  a  forfeiture;  Atlantic  &  Pac.  R. 
Co.  V.  Mingus,  165  U.  S.  433,  41  L.  Ed.  778,  17  Sup.  Ct.  353,  sustaining 
validity  of  act  forfeiting  a  portion  of  the  land  granted  to  the  railroad 
company  for  failure  to  comply  with  conditions  of  the  grant ;  Iron  Moun- 
tain R.  R.  Co.  v.  Memphis,  96  Fed.  127,  37  C.  C.  A.  410,  holding  that 
a  city  ordinance  forfeiting  a  railway  franchise  for  breach  of  condition 
is  legislative  and  within  the  meaning  of  section  10,  article  I,  of  the 
Federal  Constitution;  De  Lancey  v.  Piepgras,  138  N.  Y.  40,  33  N.  E. 
825,  holding  that  an  act  directing  appropriation,  or  any  other  l^slative 
assertion  of  ownership,  was  the  equivalent  of  an  inquest  of  office  at 
conunon  law;  Qorman  Mining  Co.  v.  Alexander,  2  S.  D.  566,  51  N.  W. 
348,  holding  that  the  conveyance  of  an  unpatented  mining  claim  to  an 
alien,  and  his  subsequent  conveyance  to  a  corporation  qualified  to  hold, 
passed  a  valid  title  and  no  forfeiture  arose;  dissenting  opinion  in  Tib- 
bitts  V.  Ah  Tong,  4  Mont.  550,  2  Pac.  768,  majority  holding  that  if  a 
possessory  title  to  mineral  lands  passed  into  the  hands  of  an  alien,  it 
reverted  to  the  government  and  became  open  to  relocation. 

5  Wan.  268-290^  18  L.  Ed.  572,  OBOZAUi  v.  SHEBEBD. 

Postnuptial  B^ittlemeiit  construed  and  contention  tbat  donee  of  first  ten* 
ant  in  tail  took  a  legal  estate  assumed  as  true. 

Approved  in  Green  v.  Qreen,  23  WalL  491,  28  L.  Ed.  77,  construing 
a  similar  instrument. 

Sule  in  Shelley's  Case  applies  alike  to  equitable  and  legal  estate,  and  an 
equitable  estate  tall  may  be  barred  in  the  same  manner  as  an  estate  tall  at 
law,  and  in  no  other  way. 

Approved  in  Sims  v.  Georgetown  College,  1  App.  D.  C.  79,  following 
rule ;  \ogt  v.  Vogt,  26  App.  D.  C.  50,  51,  defining  rule  in  Shelley's  Case ; 
Cushing  V.  Blake,  30  N.  J.  Eq.  697,  holding  that  in  no  case  whatever 
of  a  trust  executed  have  the  words  "heirs"  or  "heirs  of  the  body,"  fol- 
lowing a  limitation  to  the  ancestor  for  life,  received  a  construction  in 
equitable  estates  different  from  that  which  the  same  limitation  would 
receive  in  legal  estates. 

Distinguished  in  Lightfoot  v.  Davis,  198  N.  Y.  265,  189  Am.  St  R«p. 
817,  19  Ann.  Oaa.  747,  29  L.  E.  A.  (N.  8.)  119,  91  N.  E.  583,  holding 
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where  property  stoleiii  concealed  and  sold,  action  against  thief's  ad- 
ministration was  not  barred  for  six  years  after  discovery;  Qreen  v. 
Edwards,  31  R.  I.  15,  16,  Ann.  Oas.  1912B,  41,  77  Atl.  194,  holding 
rule  did  not  apply  in  Rhode  Island  and  statute  of  State  furnished  sole 
authority. 

Use  limited  on  a  use  is  not  executed  by  statute  of  uses,  wliich  executes 
only  the  first  use.  In  a  deed  of  bargain  and  sale  tbe  whole  force  of  the 
statute  Is  exhausted  in  transferring  the  legal  title  tn  fee  simple  to  the  bar> 
galnee.  But  the  second  use  may  be  valid  as  a  trust  and  enforced  tn  equity 
according  to  the  rights  of  the  parties. 

Approved  in  Reid  v.  Gordon,  35  Md.  183,  holding  that  where,  under 
a  devise  to  a  wife  for  life,  remainder  to  children,  the  wife  on  remar- 
riage conveyed  her  estate  to  trustees,  they  took  the  legal  estate  for 
her  life,  and  her  estate  became  equitable;  Brown  v.  Renshaw,  57  Md. 
76;  holding  as  established  law  that  no  use  can  be  limited  to  arise  out 
of  the  estate  of  a  bargainee  to  a  third  person;  Phillpotts  v.  Blasdel,  8 
Nev.  78,  holding  that  under  a  bargain  and  sale  to  A  for  the  use  of 
B,  A  having  the  legal  estate  was  the  proper  plaintiff  in  an  action  to 
recover  possession  of  mining  property;  Martling  v.  Martling,  55 
N.  J.  Eq.  780,  39  Atl.  204,  holding  the  statute  of  uses  was  in  substance 
re-enacted  in  State  by  section  7  of  the  act  of  March  17, 1714. 

In  what  cases  legal  estate  vests  in  beneficiary  under  statute  of 

uses.    Note,  73  Asl  Dec.  407. 
Barring  or  defeating  estates-tail  in  American  jurisdictions.    Note^ 

Ann.  Gas.  1912B,  56,  62,  63. 

Equity  considers  the  cestui  que  trust  to  be  actually  seised  of  the  free- 
hold. '  He  may  alien  it,  and  his  deed  will  have  the  same  operation  in  equity 
on  the  trust  as  it  would  have  had  at  law  on  the  legal  estata  The  trusty 
like  the  legal  estate,  is  descendible,  devisable,  alienable  and  barrable  by 
act  of  parties  and  by  matter  of  record.  Generally,  whatever  is  true  at  law 
of  the  legal  estate  is  true  in  equity  of  the  trust  estate. 

Approved  in  In  re  Milne,  185  Fed.  249,  107  C.  C.  A.  350,  and  Mer- 
chants' National  Bank  v.  Sexton,  228  U.  S.  640,  57  L.  Ed.  1001,  33 
Sup.  Ct.  725,  both  holding  assignee  trustee  of  some  of  series  of  notes 
secured  bj  common  fund  which  proved  insufficient  to  pay  all  of  series 
could  hold  trustee  for  face  of  notes  so  assigned  without  pro  rata 
diminution;  State  v.  Weide,  29  S.  D.  122,  135  N.  W.  700,  holding  con- 
tract to  sell  realty  where  purchaser  paid  part  of  price  and  took  posses- 
sion vested  equitable  estate  in  purchaser  inheritable  as  realty;  Davis 
y.  Gray,  16  Wall.  229,  21  L.  Ed.  456,  holding  the  estate  of  a  railway 
company  in  lands  which  it  had  a  right  to  acquire  by  donation  from 
the  State  on  the  fulfillment  of  conditions,  was  purely  equitable;  New 
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Orleans  Canal  ft  Banking  Co.  v.  Montgomery,  95  XT.  S.  18,  24  L.  Ed. 
847,  holding  that  the  law  of  notice  to  trustee  and  cestui  que  trust  was 
the  same;  Quid  v.  Washington  Hospital,  95  TJ.  S.  312,  24  L.  Ed.  452, 
holding  that  a  devise  to  trustees  and  the  survivor,  with  directions  to 
convey  the  estate  to  a  charitable  institution,  when  created  by  Con- 
gress, was  a  conditional  limitation  of  the  estate  and  the  duty  of  the 
trustees  an  executory  trust;  Partee  v.  Thomas,  11  Fed.  776,  holding  the 
same  effect  is  to  be  given  to  a  devise  of  eqnitable  as  of  legal  estates; 
Reid  V.  Gordon,  35  Md.  184,  holding  that  a  woman  having  a  legal  estate 
for  life  under  a  will,  converted  it  into  an  equitable  estate  by  vesting  it 
in  trustees  on  her  remarriage,  but  retained  her  power  of  alienation; 
Pittsfield  Savings  Bank  ▼•  Berry,  63  N.  H.  110,  holding  that  a  mortgage 
by  a  married  woman  of  property  vested  in  a  trustee  for  her  separate 
use,  on  her  marriage  operated  as  an  appointment  by  her  and  a  direc- 
tion to  the  trustee  to  convey  the  title  in  mortgage,  which  the  mortgagee 
could  enforce;  Cushing  v.  Blake,  30  N.  J.  Eq.  695,  holding  a  husband 
was  entitled  to  esrtesy  in  the  lands  held  in  trust  for  his  wife  for  her 
separate  use  absolutely;  Gould  v.  Taylor  Orphan  Asylum,  46  Wis.  116, 
50  N.  W.  423,  holding  that  a  bequest  to  trustees  for  the  erection  of  a 
hospital,  to  be.|Hud  to  such  charity  as  soon  as  duly  incorporated  was 
not  executory« 

Private  statutes  are  resorted  to  when  the  power  of  courts  of  justice  is 
Inadequate  to  give  the  proper  relief;  their  validity  has  been  repeatedly 
recognized  by  the  Supreme  Court. 

Approved  in  Beloit  v.  Morgan,  7  Wall,  624,  19  L.  Ed.  207,  sustaining 
the  validity  of  an  act  of  Wisconsin  of  1857  amending  the  charter  of* 
the  city  of  Teloit,  affirming  that  the  bonds  issued  by  the  town  of  Beloit 
in  payment  of  railroad  stock  should  be  paid;  Treadway  v.  Schnauber, 
1  Dak.  Ter.  271,  46  N.  W.  476,  holding  the  act  of  May  27,  1872,  in 
relation  to  the  Dakota  Southern  Railroad  Company,  ratified  an  act  of 
the  territorial  legislature  authorizing  a  county  subscription  to  rail- 
roads; Norris  v.  Thomson,  19  N.  J.  Eq.  316,  holding  legislatures  have 
the  right  to  alter  the  laws  of  descent,  entail  and  rights  of  married 
women. 

Bona  llde  purchaser  in  possession  holds  adversely  to  all  the  world.  He 
may  disclaim  the  title  under  which  he  entered  and  set  up  any  other  title 
and  any  other  defense  alike  against  his  vendor  and  others. 

Approved  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  501,  64  C.  C.  A.  659, 
continnation  of  possession  of  part  of  tract  under  deed  describing  land 
by  metes  and  bounds  for  statutory  period  under  claim  to  whole  gives 
adverse  title  to  whole  against  one  out  of  possession ;  Bybee  v.  Oregon 
et«.  B.  R.  Co.^  11  Sawy.  486,  26  Fed.  591,  holding  that  the  companyi  as 
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purchaser,  was  not  estopped  to  deny  the  right  of  its  vendor  to  construct 
a  ditch  on  land  which  belonged  to  the  company, 

A  remainder  is  never  held  to  be  contingent  when,  consistently  with  the 
intention,  it  can  he  held  to  he  vested.  Present  capacity  to  take  effect  tn 
possession,  if  precedent  estate  should  determine,  distinguishes  a  vested  from 
a  contingent  remainder. 

Approved  iu  Anderson  v.  Anderson,  221  Fed.  875,  137  C.  C.  A.  441, 
holding  under  devise  to  unmarried  daughter  for  life  and  then  to  her 
eldest  son,  but  if  no  son,  to  daughter,  but  if  no  children  to  others,  re- 
mainder vested  in  first  son  born  though  he  died  before  mother;  Land 
Title  etc.  Co.  v.  McCoach,  127  Fed.  386,  holding  where  will  bequeathed 
residuaary  estate  in  trust,  income  to  be  paid  to  wife  during  her  life,  and 
after  her  death  to  be  divided  between  children  then  living,  children  took 
vested  interest  on  testator's  death,  which  was  subject  to  legacy  tax  im- 
posed by  30  Stat.  464 ;  In  re  Haslett,  116  Fed.  686,  holding  deed  of  land 
to  wife  and  children  bom  and  to  be  bom  to  be  held  by  wife  and  chil- 
dren to  use  of  wife  during  life  created  vested  remainder  as  to  children 
living  at  time  of  execution;  Smith  v.  Smith,  157  Ala.  86,  25  L.  E.  A» 
(N.  S.)  1045,  47  South.  223,  holding  devise  to  nephews  and  children  and 
survivor  of  them  on  death  of  other  without  living  issue  created  vested 
remainders  in  children  as  born  and  reduced  fee  of  nephews  to  life  es- 
tate ;  Estate  of  Fair,  132  Cal.  578,  60  Pac.  450,  holding  devise  to  trus- 
tees to  hold  same  in  trust  during  lives  of  children  and  on  death  of  sur- 
vivor to  convey  one-half  to  children  of  two  daughters  and  remaining 
half  to  testator's  brothers  and  sisters  gave  vested  remainder;  Fields  v. 
Gwynn,  19  App.  D.  C.  112,  holding  trust  deed  for  woman  for  life  and 
for  children  living  at  death,  otherwise  to  settler  and  heirs,  created  vested 
remainder  in  issue  of  woman  then  living;  Green  v.  Gordon,  38  App. 
D.  C.  456,  holding  devise  for  support  of  unmarried  daughters,  and  upon 
their  marriage  or  death,  to  a  son  on  payment  of  certain  sums  by  him  to 
sisters  living,  gave  vested  interest  to  son;  Sagers  v.  Sagers,  158  Iowa, 
733,  48  L.  E.  A.  (N.  S.)  562,  138  N.  W.  912,  holding  devise  to  one  and 
heirs  of  body  created  conditional  fee  and  on  birth  of  issue  estate  became 
absolute;  Harlan  v.  Manington,  152  Iowa,  716,  133  N.  W.  371,  holding 
devise  to  invest  and  pay  income  to  grandchildren  for  life,  and  on  their 
death  income  to  their  children  with  power  to  dispose  of  by  will  did  not 
create  estate  in  fee  in  grandchildren;  Kepler  v.  Larson,  131  Iowa,  442,. 

7  L.  R.  A.  (N.  S.)  1109,  108  N.  W.  1034,  holding  deed  of  estate  for  Ufe, 
and  to  grantee's  heirs  and  assigns  forever  conveyed  fee  though  express 
terms  sought  to  limit  alienation;  Archer  v.  Jacobs,  125  Iowa,  47^,  101 
N.  W.  198,  devise  to  daughter  for  life,  remainder  to  her  children,  but  if 
she  die  without  children,  then  to  testator's  son  or  his  children,  gav& 
daughter  life  estate,  and  her  children  in  being  took  vested  remainder;. 
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Curtis  V.  Zatavem,  67  Neb.  194,  93  N.  W.  405,  quitclaim  deed  of  owner 
passes  reversionary  rights  in  same  land  which  he  holds  subject  to  then 
existing  dower  estate;  Poor  v.  Considine,  6  Wall.  478,  18  L.  Ed.  875,  de- 
fining a  vested  remainder  as  where  a  present  interest  passes  to  a  certain 
and  definite  person,  but  to  be  enjoyed  in  futuro ;  McArthur  v.  Allen,  15 
Fed.  Cas.  1212,  showing  the  necessity  for  the  interposition  of  trustees 
to  preserve  contingent  remainders ;  Olmsteard  v.  Dunn,  72  Ga.  860,  hold- 
ing, in  wills,  words  of  survivorship  refer  to  the  death  of  the  testator  in 
order  to  vest  remainders;  Wilbur  v.  MoNulty,  75  Ga.  463,  construing  a 
trust  to  convey  to  the  children  of  life  tenant,  after  his  death,  share  and 
share  alike  in  fee,  with  remainders  over  in  default  of  any  such  children, 
as  a  trust  to  hold  for  the  use  of  the  tenant  for  life,  with  a  vested  re- 
mainder to  her  children  if  more  than  one ;  Clanton  v.  Estes,  77  Ga.  359, 
1  S.  £.  165,  holding  that  words  of  survivorship  in  wills  are  made  to  re- 
fer to  the  death  of  the  testator  in  order  to  vest  the  remainder;  Hoover 
V.  Hoover,  116  Ind.  501,  19  N-  E.  469,  construing  a  devise  by  will  to 
wife  for  life  and  at  her  death  to  son  if  living,  and  if  he  should  be  dead, 
to  his  widow  till  death  or  remarriage,  then  to  his  heirs  as  a  vested,  not 
contingent,  remainder;  Bruce  v.  Bissell,  119  Ind.  530,  12  Am.  St.  Rep. 
441,  22  N.  E.  6,  construing  a  devise  in  a  will,  where  the  first  tenant  for 
life  outlived  the  subsequent  tenant  for  life  and  her  lineal  issue,  holding 
that  the  son  of  the  second  tenant,  who  was  alive  at  the  testator's  death, 
took  a  vested  estate  in  remainder;  Corey  v.  Springer,  138  Ind.  509,  37 
N.  E.  323,  holding  that  a  devise  to  children,  after  death  of  the  wife, 
created  a  conditional  fee  in  expectancy,  which  would  become  an  abso- 
Inte  fee  on  death  of  the  widow ;  Bunting  v.  Speek,  41  Kan.  446,  8  L.  R.  A. 
699,  21  Pac.  296,  defining  distinction  between  remainders  vested  and 
contingent;  Seabrook  v.  Greggs,  2  S.  C.  78^  holding,  under  limitations 
of  a  will  (too  long  to  be  stated),  the  issue  of  a  tenant  for  life  took  a 
vested  interest  liable  to  be  defeated  in  the  event  of  their  dying  under 
the  age  of  twenty-one. 

When  remainder  is  vested.    Note,  10  E.  R.  0.  820. 

A  grant  to  A.  for  life  and  to  such  of  Mb  children  a9  should  be  living 
after  liis  death  vests  an  immediate  present  right  to  the  future  possession 
in  such  as  are  living,  subject  to  open  ^nd  let  in  after-bom  children  and  to 
be  divested  as  to  those  who  die  withont  issue. 

Approved  in  Johnson  v.  Washington  Loan  etc.  Co.,  224  U.  S.  238,  66 
L.  Ed.  746,  32  Sup.  Ct.  421,  holding  devise  of  homestead  to  daughters 
of  testator  and  survivors  of  them  till  death  of  last  unmarried  survivor, 
then  to  be  sold  and  proceeds  distributed  among  daughters  living  at  tes- 
tator's death  and  their  descendants,  vested  remainder  in  fee  in  daugh- 
ters living  at  dea^h  not  to  be  divested  as  to  any  by  her  death  leaving 
descendants,  before  expiration  of  preceding  estates;  Pineland  Club  v. 
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Robert,  213  Fed.  556,  130  C.  C.  A.  125,  holding  devise  to  son  with  ro< 
mainder  to  surviving  children  gave  vested  interest  to  children,  and  de- 
visee could  not  convey  fee ;  In  re  Haslett,  116  Fed.  685,  holding  deed  of 
land  to  wife  and  children  bom  and  to  be  bom  to  be  held  by  wife  and 
children  to  use  of  wife  during  life  created  vested  remainder  as  to  chil- 
dren living  at  time  of  execution;  Smaw  v.  Toung,  109  Ala.  533,  548,  20 
South.  372,  378,  holding  that  where  it  was  clear  that  only  those  re- 
maindermen who  should  be  living  at  the  termination  of  the  particular 
estate  should  take,  the  remainder  which  became  vested  on  the  execution 
of  the  deed  was  divested  as  to  such  as  died  during  the  continuance  of 
the  particular  estate;  Kingsley  v.  Broward,*  19  Fla.  743,  holding  that  a 
remainderman  under  a  deed  by  which  the  termination  of  a  life  estate 
would  give  him  the  right  of  possession,  had  from  the  moment  of  its 
creation,  a  vested  remainder,  which  was  not  affected  by  his  death  in  the 
lifetime  of  the  tenant  for  life;  Stames  v.  Hill,  112  N.  C.  12,  22  L.  R.  A. 
602,  16  S.  E.  1014,  holding  that  under  a  limitation  to  A  for  life,  and 
in  the  event  that  B  should  outlive  A,  then  to  B  for  life,  with  remainder 
to  the  heirs  of  B,  B  took  a  contingent  remainder,  which  did  not  become 
a  fee  until  the  happening  of  the  contingency. 

Character  of  remainder  created  by  grant  or  devise  for  life,  with  re- 
mainder to  children  who  may  survive.  Note,  25  L.  R.  A.  (N.  8.) 
895. 

Rule  in  Shelley's  Case.    Note,  29  L.  R.  A.  (N.  8.)  1022. 

Necessity  of  words  of  inheritance  to  passing  of  fee.  Note,  10 
£.  R.  0.  844,  845. 

A  bona  llde  purchaser,  with  possesBion  for  the  prescribed  period  ftom 
a  party  in  possession,  supposed  to  have  a  valid  title,  obtains  an  absolute 
title  to  the  land,  good  as  against  all  the  world.  VHien  the  statute  has  begun 
to  run  it  continues  to  run  until  its  effect  is  complete. 

Approved  in  Linton  v.  Heye,  69  Neb.  455,  111,  Am.  8t.  Rep.  559,  95 
N.  W.  1041,  statute  of  limitation  respecting  actions  for  recovery  of 
realty  does  not  deprive  owner  of  property  without  due  process;  Merry- 
man  V.  Bourne,  9  Wall.  600,  19  L.  Ed.  680,  holding  that  the  vendee  in 
fee  in  possession  from  a  vendor,  under  a  writ  of  restitution  and  judg- 
ment, held  adversely  to  all  the  world  and  was  not  estopped  to  subse- 
quently deny  his  vendor's  title;  Villa  v.  Rodriguez,  12  Wall.  338,  20 
L.  Ed.  410,  holding  that  one  having  the  right  of  purchase  under  an  execu- 
tory contract  cannot  defend  as  a  bona  fide  purchaser;  Meeks  v.  Olpherts, 
100  U.  S.  570,  26  L.  Ed.  738,  holding  that  under  a  statute  of  California 
&  purchaser  under  an  invalid  decree  for  sale,  of  the  probate  court,  who 
had  held  peaceable  possession  for  sixteen  years,  had  a  valid  title  as 
against  both  administrator  and  heirs;  Bicknell  v.  Oomstock,  113  U.  S. 
152,  28  L.  Ed.  963,  5  Sup.  Ct.  400,  holding  that  a  patentee  of  govern- 
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meu-fc    land  and  his  grantees,  holding  continued  nnintermpted  possession 
tbei-ieiinder  for  ten  years,  had  a  perfect  title,  not  affected  by  the  com- 
^^^sxoner  of  the  land  office  subsequently  recalling  and  destroying  the 
patent;  CwnpheU  v.  Holt,  115  U.  S.  623,  29  L.  Ed.  485,  6  Sup.  Ct.  211, 
holding  that  a  possessory  title  of  real  or  personal  property  is  not 
affect;  cd  by  a  repeal  of  the  statute  of  limitations  under  which  the  title 
^^    perfected;  Maxwell  Land  Grant  Co.  v.  Dawson,  151  U.  S.  607,  88 
^'  ^cL  286,  14  Sup.  Ct.  465,  holding  that,  under  statute  of  New  Mexico, 
a^   o^^mer  who  allowed  another  to  take  possession  of  land,  claim  it  as 
™   o-wn  and  continue  such  possession  for  an  uninterrupted  period  of 
^^  years,  was  absolutely  barred  from  recovery;  Partee  v.  Thomas,  11 
^®Q.    778,  holding  the  statute  bars  both  legal  and  equitable  remedies, 
aiiQ  when  the  trustee  is  barred  of  his  legal  remedy  the  cestui  que  trust 
^so  barred,  notwithstanding  any  disability  in  him  to  sue;  M'Claskey 
t  l^^iT,  42  Fed.  613,  holding  that  adverse  possession  ripens  into  title, 
^^h  vests  as  soon  as  the  remedy  against  the  adverse  holder  is  barred 
by  ttie  statute ;  Robinson  v.  Thornton,  102  Cal.  684,  34  Pac.  122,  holding 
t\iat  a  purchaser  remaining  in  adverse  possession  under  a  deed  for  the 
statutory  period,  and  paying  all  taxes,  had  a  perfect  title  as  against 
those  claiming  under  prior  tax  deeds  and  sheriff's  deed;  King  v.  Car- 
michael,  136  Ind.  27,  48  Asl  St.  Sep.  308,  35  N.  E.  512,  holding  that  a 
purchaser  from  a  cotenant,  under  a  deed  purporting  to  convey  title  to 
the  whole,  holds  a  possession  adverse  to  the  other  cotenants;  Sutton  v. 
Pollard,  96  Ky.  644,  29  S.  W.  637,  holding  that  a  vendee  who  enters 
under  a  deed,  whether  defective  or  not,  can  hold  and  claim  adversely  to 
all  the  world,  including  his  own  vendors ;  Jones  v.  Madison  Co.,  72  Miss. 
S08, 18  South.  94,  holding  that  though  a  tenant  cannot  dispute  his  land- 
lord's title  to  the  reversion,  yet  to  defend  his  term  he  may  employ  any 
defense  which  does  not  cfcntrovert  the  reversionary  right  of  the  land- 
lord nor  violate  the  terms  of  his  own  contract;  Spottiswoode  v.  Morris,^ 
61  N.J.  L.  328,  40  Atl.  507,  holding  that  possession  under  section  2  of 
the  State  act  of  June  5,  1787  (Gen.  Stats.,  p.  1972)  would  confer  a 
valid  title  not  only  against  the  tenant  in  tail,  but  also  all  persons  claim- 
ing by  descent  per  formam  doni  through  him;  Baker  v.  Oakwood,  123 
N.  Y.  29, 10  L.  R.  A.  392,  25  N.  E.  315,  holding  that  continuous  adverse 
possession  for  the  statutory  period  divested  owner  of  his  estate,  which 
passed  to  the  party  in  possession;  Gallagher  v.  Bennett,  38  Tex.  295, 
holding  that  the  tenant  in  possessioxf  under  a  fraudulent  lease  may,  in 
good  faith,  buy  a  superior  title  and  set  it  up  against  the  landlord  in 
his  suit  to  recover  possession ;  United  States  v.  California  etc.  Land  Co., 
148  U.  S.  41,  87  L.  Ed.  369,  13  Sup.  Ct.  462,  as  to  effect  and  essentials 
of  plea  of  bona  fide  purchase  without  notice ;  St.  Paul  etc.  R.  R.  Co.  v. 
Sage,  49  Fed.  320,  1  C.  C.  A.  256,  holding  that  Federal  courts  in  equity 
will  follow  State  courts  in  applying  the  State  statute  of  limitations. 

VI— 18 
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Distinguished  in  Dalles  City  v.  Missionary  Society,  6  Sawy.  145,  6 
Fed.  374,  holding  that  the  action  of  Congress  in  providing  for  payment 
of  compensation  for  improvements  at  the  Dalles,  Oregon,  was  not  to  be 
taken  as  any  admission  of  title  to  the  land. 

Who  may  plead  the  statute  of  limitations.    Note,  104  Am.  St.  Bep. 
762. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  E.  A.  (N.  8.)  1195,  1236. 


6  Wan.  290-307,  18  L.  ISd.  475,  CHRISTMAS  v.  BXTSSEUi. 

Statutes  of  limitations  operating  prospectively  do  not  Impair  vested 
rlglfts  or  the  ohligations  of  contracts.  If  not  unreasonahle  in  their  terms 
their  validity  cannot  he  questioned. 

Approved  in  Lamb  v.  Powder  River  etc.  Co.,  132  Fed.  438,  67  L.  R.  A. 
558,  65  C.  C.  A.  570,  Act  of  1899,  amending  Sess.  Laws  1895,  p.  239, 
c.  106,  relating  to  limitation  of  actions  on  foreign  judgments  is  void  as 
against  judgment  rendered  prior  to  passage  of  act ;  Terry  v.  Heisen,  115 
La.  1083,  40  South.  466,  upholding  Const.  1898,  art.  233,  prescribing 
three-year  limitation  against  actions  to  annul  tax  sales;  Soper  v.  Law- 
rence Bros.  Co.,  98  Me.  284,  56  Atl.  913,  upholding  Pub.  Laws  189^, 
p.  192,  c.  162,  as  statute  of  limitations;  dissenting  opinion  in  Minchan 
V.  Murphy,  149  Wis.  19,  134  N.  W.  1131,  majority  holding  where  dam 
changed  stream  into  navigable  lake  existence  of  such  changed  condition 
for  period  of  limitations  gave  title  to  State  by  adverse  possession;  Terry 
V.  Anderson,  95  U.  S.  633,  24  L.  Ed.  366,  affirming  constitutionality  of 
statute  of  Georgia  reducing  the  statutory  period  for  enforcing  the  lia- 
bility of  stockholders  of  a  bank;  Koshkonong  v.  Burton,  104  U.  S.  675, 
26  L.  Ed.  889,  affirming  constitutionality  of  statute  of  limitations  of 
Wisconsin  of  1872,  as  applied  to  suits  on  bonds  with  interest  coupons 
attached ;  McGahey  v.  Vii^nia,  135  U.  S.  705,  84  L.  Ed.  817,  10  Sup. 
Ct.  985,  holding  that  statute  of  Virginia,  giving  one  year  for  presenta- 
tion of  bond  coupons  in  payment  of  taxes,  was  unreasonable  and  im- 
paired the  validity  of  a  contract;  Louisville  etc.  R.  R.  Co.  v.  Williams 
(Ky.),  41  S.  W.  287,  sustaining  validity  of  a  general  law  changing  and 
extending  the  period  within  which  actions  for  injury  to  sto.ck  by  rail- 
roads must  be  brought;  Louisville  etc.  R.  R.  Co.  v.  Williams,  103  Ky. 
378,  45  S.  W.  230,  holding  that  a  general  law  did  not  repeal  a  charter 
provision  requiring  actions  for  injury  to  stock  to  be  brought  within  six 
months;  Strickland  v.  Draughan,  91  N.  C.  104,  sustaining  validity  of  a 
rule  of  court  made  statutory  by  the  code,  effecting  a  change  in  the  time 
for  filing  petitions  for  rehearing  in  actions  at  law. 

Statutes  of  limitation^  when  constitutional.    Note^  50  Am.  Dec.  89L 
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Statute  of  limitations  governing  in  action  on  fordgn  judgment. 

Note,  8  Ann.  Oas.  1126. 
What  statute  of  limitations  will  govern  action  in  other  State  or 

country.    Note,  48  L.  E.  A.  634. 

Mississippi  Act  of  1857,  prohihiting  action  on  a  foreign  judgment  against 
a  resident  defendant  in  any  case,  where  the  pause  o/  action  would  have 
been  barred  by  the  State  statute,  is  void,  as  denial  of  faith  and  credit  to 
judgment  of  sister  State. 

Approved  in  Fauntleroy  v.  Lum,  210  U.  S.  236,  52  L.  Ed.  1042,  28 
Sup.  Ct.  641,  holding  judgment  of  court  of  State  in  which  cause  of  ac- 
tion did  not  arise  but  based  on  arbitr$ition  had  in  State  where  cause 
arose  must  be  given  effect  in  latter  State,  though  award  was  for  claim 
not  enforceable  in  its  courts;  Nonce  v.  Richmond  etc;  R.  R.  Co.,  33 
Fed.  433,  holding  the  lex  fori  regulates  all  matters  relating  to  practice, 
procedure  and  remedy,  both  in  actions  oh  contract  and  on  torts;  Dodge 
V.  Coffin,  15  Kan.  283,  holding  statute  of  Kansas  (section  1  of  chapter 
87,  Laws  of  1870),  similar  to  that  in  principal  case,  unconstitutional; 
Furlong  v.  State,  58  Miss.  734,  showing  that  the  State  statute  of  limi- 
tations of  1871  omitted  the  article  in  that  of  1857  held  unconstitutional 
by  the  principal  case. 

Distinguished  in  Schemmel  v.  Cooksley,  256  HI.  413,  100  N.  E.  141, 
upholding  application  of  five-year  statute  to  judgment  of  another  State 
not  barred  in  such  State  for  twenty  years;  Great  Western  Tel.  Co.  v. 
Purdy,  162  U.  S.  339,  40  L.  Ed.  991,  16  Sup.  Gt.  814,  holding  that  the 
statutes  of  Iowa  did  not  ma){:e  any  discrimination  against  judgments  of 
other  States. 

Congress  has  provided  that  the  Judicial  records  of  one  State  shall  be 
proved  by  a  certifled  copy,  which,  when  duly  authenticated,  shall  have  in 
every  other  court  of  the  United  States  the  same  faith  and  credit  as  it  has 
In  the  State  court  where  rendered. 

Approved  iii  Jordan  v.  Muse,  88  Ark.  590,  115  S.  W.  162,  following 
rule;  Bigelow  v.  Gld  Dominion  Gopper  Mining  etc.  Go.,  225  D.  S.  134, 
Ann.  Gas.  1913E,  875,  56  L.  Ed.  1024,  32  Sup.  Gt.  641,  holding  judgment 
of  sister  State  when  pleaded  in  estoppel  conclusive  of  facts  adjudged 
as  domestic  judgment;  Gunning  System  v.  City  of  Buffalo,  157  Fed.  250,^ 
holding  Federal  court  would  give  prior  decision  of  State  court,  whei-e 
parties  and  cause  same  as  in  pending,  same  effect  as  State  courts  would 
give ;  Keyser  v.  Lowell,  117  Fed.  402,  403,  406,  54  G.  G.  A  674,  holdings 
void  Golo.  Laws  1899,  c.  113,  barring  suit  against  residents  on  sister 
8tate  judgment  which  ;was  founded  on  cause  of  action  which  was  barred 
in  former  but  not  in  latter  State  when  action  in  which  judgment  was 
rendered  was  commenced;  Slack  v.  Perrine,  9  App.  D.  G.  153,  holding- 
decree  in  habeas  corpus  proceeding  in  New  Jersey  as  to  custody  of  child 
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binding  in  like  proceeding  in  District  of  Colombia;  Whitley  v.  Spokane 
etc.  Ry.  Co.,  23  Idaho,  667,  132  Pac.  125,  holding  judgment  for  death 
in  another  State  under  Idaho  statute  did  not  bar  action  in  Idaho  by  per- 
sons entitled  under  statute  but  not  represented  in  other  action;  Amer- 
ican Mut.  Life  Ins.  Co.  v.  Mason,  159  Ind.  17,  64  N.  E.  525,  holding 
judgments  of  courts  of  competent  jurisdiction  are  conclusive  in  other 
States  until  reversed ;  Longueville  v.  May,*  115  Iowa,  711,  87  N.  W.  432, 
holding  want  of  indebtedness  is  not  defense  to  action  on  foreign  judg- 
ment ;  Mottu  V.  Davis,  151  N.  C.  242,  245,  246,  66  S.  E.  971,  973,  holding 
judgment  based  on  gambling  transaction  valid  where  rendered  enforce- 
able in  North  Carolina;  Arrington  v.  Arrington,  127  N.  C.  196,  37  S.  E. 
213,  holding  lex  fori  governs  plea  of  limitations  to  action  on  foreign 
judgment;  dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  632,  50 
L.  Ed.  896,  26  Sup.  Ct.  525,  majority  holding  mere  domicile  in  State  of 
one  spouse  does  not  give  State  court  jurisdiction  to  render  divorce  d^ 
c'ree  enforceable  in  all  States  against  nonresident  nonappearing  defend- 
ant served  by  publication;  dissenting  opinion  in  Converse  v.  Hamilton, 
136  Wis.  594,  ll8  N.  W.  192,  holding  courts  not  required  to  entertain 
action  by  receiver  against  citizen  of  State  to  collect  assessment  made 
by  Minnesota  court ;  Green  v.  Van  Buskirk,  5  Wall  310,  18  L.  Ed.  6(M), 
holding  that  liability  of  property  to  attachment  depends  on  law  of  State 
where  it  is  situated,  not  on  that  of  owner's  domicile;  Green  v.  Van  Bus- 
kirk, 7  Wall.  148,  19  L.  Ed.  112,  as  the  latest  exposition  of  the  act  of 
Congress  of  1790  on  faith  and  credit  to  be  given  to  judgments  of  other 
States;  Cheever  v.  Wilson,  9  Wall.  123,  19  L.  Ed-  608,  holding  that  a 
decree  in  divorce  granted  in  and  valid  under  Indiana  law  was  valid  in 
all  other  States;  Habich  v.  Folger,  20  Wall.  7,  22  L.  Ed.  808,  holding 
that  payment  of  a  judgment  obtained  in  State  of  Massachusetts  was  a 
complete  protection  against  a  claim  by  receivers  of  the  plaintiffs  in  a 
suit  on  same  cause  of  action  brought  in  courts  of  New  York;  TurnbulL 
v.  Payson,  95  U.  S.  422,  24  L.  Ed.  439,  holding  that  a  judgment  of  a  Fed- 
eral District  Court  was  a  domestic  judgment,  and  that  the  record  may 
be  proved  by  the  certificate  of  the  clerk  under  seal  of  the  court;  Hunt- 
ington V.  Attrill,  146  U.  S.  686,  36  L.  Ed.  1184,  13  Sup.  Ct,  235,  holding 
ihe  court  of  Maryland,  by  deciding  against  the  validity  of  a  judgment 
•of  the  New  York  court  for  a  deRnite  sum  of  money,  denied  to  it  tlie 
full  faith  and  credit  to  which  it  was  entitled ;  see  riote  to  Wi^ns  Ferry- 
Co.  V.  Chicago  etc.  R.  R.  Co.,  3  McCrary,  613,  on  conclusiveness  of  judg- 
ments of  another  State  as  to  the  merits;  Packer  v.  Whittier,  81.  Fed.. 
336,  holding  that  Federal  courts  would  follow  the  law  of  the  State  where 
the  judgment  was  rendered  in  adjudicating  the  effect  of  a  discharge 
by  bankruptcy  of  a  judgment  debt ;  Alkire  Grocery  Co.  v.  Richesin,   9X 
Fed.  83,  84,  holding  defendants  estopped  from  denying  validity  of  judg- 
ment in  State  court  in  a  creditor's  bill  based  thereon  in  Federal  court ; 
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Lehman  v.  Glenn,  87  Ala.  626,  6  South.  45,  holding  that  in  a  suit  by  a 
trostee  to  compel  payment  of  unpaid  stock  subscriptions,  a  decree  of 
another  State  appointing  the  trustee  was  competent;  Sammis  v.  Wight- 
man,  31  Fla.  25,  12  South.  530,  holding  a  judgment  of  State  of  New 
York  was  conclusive  against  collateral  attack;  Sewall  v.  Sewall,  122 
Mass.  161,  23  Am.  Eep.  304,  holding  it  is  competent  to  show  fraud  in 
procuring  a  decree  of  divorce  granted  by  a  court  of  another  State; 
Pennywit  v.  Foote,  27  Ohio  St.  618,  22  Am.  Bep.  351,  holding  a  judg- 
ment of  another  State  may  be  contradicted  as  to  the  facts  necessary  to 
give  jurisdiction ;  Williams  v.  Saunders,  5  Cold.  78,  mandamus  will  issue 
to  eompel  register  of  wills  to  record  and  grant  letters  testamentary  of 
a  will  which  was  duly  admitted  to  probate  by  a  tribunal  of  competent 
jurisdiction  in  another  State;  Gilchrist  v.  West  Virginia  Oil  etc.  Co., 
21  W.  Va.  118,  45  Am.  Bep.  557,  affirming  the  rule  as  to  faith  and  credit 
in  an  action  to  enforce  a  judgment  of  State  court  of  New  York ;  dissent- 
ing opinion  in  Crapo  v.  Kelly,  16  Wall.  637,  21  L.  Ed.  440,  majority 
holding  that  an  assignment  to  a  trustee  in  insolvency  under  the  law  of 
Massachusetts,  which  included  a'  ship  then  on  the  high  seas,  prevailed 
over  an  attachment  of  same  ship  on  her  arrival  in  New  York,  issued  un- 
der New  York  laws;  dissenting  opinion  in  Dow  v.  Johnson,  100  U.  S. 
186,  25  L.  Ed.  642,  majority  holding  that  officers  and  soldiers  of  the 
army  could  not  be  called  to  account  in  the  ordinary  civil  tribunals  for 
acts  done  in  time  of  war;  dissenting  opinion  in  Fisher  v.  Fielding,  67 
Conn.  145,  32  L.  R.  A.  252,  34  Atl.  730,  majority  holding  that  a  foreign 
default  judgment  against  a  citizen,  duly  served  with  process  within  its 
jurisdiction,  was  conclusive  on  the  merits  of  the  action. 

Distinguished  in  Van  Cleaf  v.  Bums,  133  N.  Y.  542,  15  L.  R.  A.  544, 
30  N.  E.  662,  holding  that  an  Illinois  decree  for  divorce,  which  deprived 
the  wife  of  dower  in  that  State,  had  no  such  effect  as  to  lands  in  State 
of  New  York. 

Wliether  general  or  special,  a  demurrer  admits  all  such  matters  of  fact 
B8  are  sufficiently  pleaded,  and  to  that  extent  is  a  direct  admission  that  the 
facts  alleged  are  true. 

Approved  in  Aurora  City  v.  West,  7  Wall.  100,  19  L.  Ed.  48,  saying 
that  by  the  ruling  a  judgment  on  demurrer  was  of  same  effect  as  one 
on  an  issue  of  fact  joined  upon  the  same  pleading  and  found  in  favor 
of  the  same  party;  Sullivan  v.  Iron  Silver  Min.  Co.,  109  U.  S.  555,  27 
L.  Ed.  1030,  3  Sup.  Ct.  343,  holding  that  the  fact  that  a  vein  of  ore  was 
known  to  exist  being  well  pleaded,  although  in  general  terms,  was  ad- 
mitted by  the  demurrer;  Tittle  v.  Bonner,  53  Miss.  584,  arguendo. 

Third  persons  only  can  set  up  the  defense  of  fraud  or  coUosion  against 
a  judgment,  and  not  the  parties  to  the  record,  who  must  resort  to  bill  in 
equity  to  prevent  its  enforcement. 
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Approved  in  Peyton  v.  Peyton,  28  Wash.  299,  68  Pac.  764,  holding 
decree  of  divorce  cannot  be  collaterally  attacked  by  party  to  record; 
Knapp  V.  Thomas,  39  Ohio  St.  387,  48  Asl  Rep.  468,  holding  that  in 
Ohio,  as  between  the  parties,  a  judgment  cannot  be  impeached  for  .fraud 
in  a  collateral  suit  or  proceeding;  dissenting  opinion  in  Marx  ▼.  Fore, 
51  Mo.  80,  11  Asl  Rep.  435,  majority  holding  that  under  the  State  law 
a  defendant  sued  on  a  judgment  of  another  State  might,  in  his  answer, 
set  up  fraud,  in  the  record  of  his  appearance,  as  a  defense. 

QuaUfied  in  Michaels  v.  Post,  21  Wall.  426,  22  L.  Ed.  526,  holding  the 
defense  was  only  available  to  strangers,  who  would  be  prejudiced  in  re- 
gard to  some  pre-existing  right. 

trnder  common-law  roles  a  foreign  Judgment  is  prima  fade  evidence  of 
the  debt;  it  Is  open  to  examination  to  show  want  of  Jurisdiction  of  the  sub- 
ject matter  and  fraud  in  procurement,  but  defendant  cannot  deny  existence 
of  the  promises  on  which  it  is  founded  or  allege  plaintiff's  fraud  in  procuring 
them. 

Approved  in  Hilton  v.  Guyot,  159  l^  S.  184,  202,  227,  40  L.  Ed.  116, 
121,  130,  16  Sup.  Ct.  151,  holding,  after  a  full  trial  before  a  competent 
tribunal,  and  no  fraud  shown,  the  merits  should  not  be  retried,  but  judg- 
ments of  a  foreign  country,  where  American  judgments  are  reviewable 
on  the  merits,  are  prima  facie  evidence  only;  Tourigny  v.  Houle,  88  Me. 
409,  34  Atl.  159,  holding  that  in  suit  on  foreign  judgment,  a  plea  of  nul 
tiel  record  is  insufficient,  the  general  issu^  is  nil  debet  or  non  assumpsit ; 
dissenting  opinion  in  Fisher  v.  Fielding,  67  Conn.  116,  32  L.  R.  A.  243, 
34  Atl.  719,  majority  holding  that  a  judgment  of  a  foreign  court  could 
not  be  attacked  here  for  fraud  in  an  action  at  law. 

Whether  a  judgment  is  a  contract.    Note,  17  L.  R.  A.  612. 

Judgments  of  another  State  are  open  to  inquiry  as  to  Jurisdiction  of 
court,  and  notice  to  defendant,  but  in  all  other  respects  have  same  faith  and 
credit  as  domestic  Judgments. 

Approved  in  Thompson  v.  Whitman,  18  Wall.  467,  21  L.  Ed.  901, 
applying  rule  in  action  for  wrongful  seizure  made  under  laws  of  New- 
Jersey;  Lamb  v.  Powder  River  etc.  Co.,  132  Fed.  441,  67  L.  R.  A.  558, 
65  C.  C.  A.  570,  Colo.  Act  of  1899,  amending  Sess.  Laws  1895,  p.  239, 
c.  106,  relating  to  limitation  of  actions  on  foreign  judgments,  is  void  as 
against  judgment  rendered  prior  to  its  passage;  Rice  v.  Bennett,  29 
S.  D.  354,  137  N.  W.  364,  holding  judgment  of  another  State  obtained 
by  waiver  of  service  by  attorney  did  not  support  action  in  absence  of 
proof  of  authority  of  attorney;  De  Vail  v.  De  Vail,  57  Or.  135,  109  Pac. 
759,  holding  authenticated  copy  of  record  of  judgment  of  another  State 
showing  jurisdiction  could  be  contradicted  in  action  thereon  as  to  facts 
showing  jurisdiction;  Thompson  v.  Whitman,  18  Wall.  467,  21  L.  £d. 
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901,  holding  that  a  ju^ment  of  another  State  conld  be  attacked  on  the 
ground  of  jurisdiction;  Montgomery  v.  Samory,  99  U.  S.  488,  25  L.  Ed. 
377,  holding  that  in  Louisiana  judgments  are  open  to  inquiry  as  to  the 
jurisdiction  and  notice  to  defendant ;  Walker  v.  Powers,  104  U.  S.  249, 
26  L  Ed.  781,  holding  that  a  plaintiff  seeking  to  enforce  a  State  judg- 
ment in  a  Federal  court  must  show  a  case  of  which  the  latter  court  can 
entertain  original  jurisdiction;  Colt  v.  Colt,  111  U.  S.  678,  28  L.  Ed.  525, 
4  Sup.  Ct.  558  (affirming  19  Blatchf.  466,  48  Fed.  427),  holding  that  a 
finding  in  a  decree  that  minors  were  only  represented  by  their  guard- 
ians, cannot  be  questioned  collaterally;  Cole  Vr  Cunningham,  133  U.  S. 
112,  38  L.  Ed.  541,  10  Sup.  Ct.  270,  holding  that  execution  on  a  judg- 
ment of  one  State  could  be  issued  in  another  State  without  a  new  suit ; 
their  priority  or  privilege  of  lien  is  that  given  by  the  lex  fori ;  Missis- 
sippi Mills  V.  Cohn,  150  U.  S.  208,  87  L.  Ed.  1055,  14  Sup.  Ct.  77,  hold- 
ing that  an  assignee  of  a  judgment  obtained  in  another  State  in  an  ac- 
tion between  citizens,  could  not  sue  thereon  in  the  Federal  courts  of 
same  State  on  the  ground  of  diverse  citizenship;  Cooper  y.  Newell,  173 
U.  S.  567,  48  L.  Ed.  812,  19  Sup.  Ct.  510,  holding  the  question  of  juris- 
diction is  open  to  inquiry  even  when  the  judgment  of  the  court  of  a 
State  comes  under  consideration  in  a  Federal  court  of  same  State; 
Boart  of  Commissioners  v.  Piatt,  79  Fed.  573,  25  C.  C.  A.  87,  holding 
that^'tintil  a  judgment  of  a  State  court  was  duly  avoided  by  decree  of 
a  court  of  competent  authority,  it  was  conclusive  of  the  merits  in  every 
Federal  court;  Logansport  Gas  Co.  v.  Ejiowles,  2  Dill.  424,  Fed.  Cas. 
8467,  holding  that  where  the  record  of  a  judgment  of  a  sister  State 
allies  personal  service  of  the  summons,  it  is  conclusive  between  the  par- 
ties; Downs  V.  Allen,  23  Blatchf.  59,  22  Fed.  808,  holding  that  an  in- 
quiry into  the  fact  of  service  can  be  made,  although  the  record  of  the 
judgment  shows  a  service  upon  or  appearance  by  the  defendant;  Galpin 
V.  Page,  3  Sawy.  107,  Fed.  Cas.  5206,  holding  that  jurisdiction  may 
always  be  inquired  into  in  the  Federal  court,  but  if  jurisdiction  exists 
the  merits  cannot  be  inquired  into;  Swift  v.  Meyers,  13  Sawy.  591,  37 
Fed.  43,  holding  the  judgment  of  a  State  court  may  be  attacked  col- 
laterally in  a  Federal  court  of  same  State  on  the  ground  of  jurisdiction 
or  of  notice;  Amy  v.  Manning,  38  Fed.  868,  holding  on  a  motion  to  re- 
mand to  State  court  an  action  on  a  judgment  of  a  court  of  another  State, 
the  only  issue  triable  was  whether  that  court  had  jurisdiction  to  render 
the  judgment ;  Wells  v.  Edmison,  4  Dak.  51,  22  N.  W.  499,  holding  that 
a  judgment  debtor  is  estopped  from  denying  the  debt  in  an  action  on 
the  judgment  in  another  State ;  Perry  v.  Miller,  54  Iowa,  284,  5  N.  W. 
733,  holding  a  judgment  of  a  court  having  jurisdiction  of  the  parties  and 
subject  matter,  cannot  be  attacked  collaterally  for  mere  error;  Glen  v. 
Williams,  60  Md.  113,  holding  that  a  decree  of  court  of  Virginia  appoint* 
ing  a  trustee  of  an  insolvent  corporation  of  that  State  and  ordering  an 
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assessment  to  pay  corporate  debts  was  entitled  to  full  faith  and  credit 
in  an  action  by  the  trustee  against  a  stockholder  for  the  assessment  laid 
on  him;  Hendrick  v.  Whittemore,  105  Mass.  28,  holding  that  a  domestic 
judgment  could  not  be  impeached  collaterally  by  the  parties  thereto  for 
defect  of  process  or  insufficient  service;  Corby  v.  Wright,  4  Mo.  App. 
449,  holding  that  want  of  jurisdiction  as  to  the  subject  matter  or  the 
person  might  be  shown,  though  the  reco9*d  recited  the  necessary  jurisdic- 
tional facts ;  Hoffman  v.  Hoffman,  46  N.  Y.  33,  7  Am.  Bep.  301,  holding 
that  a  record  of  a  judgment  of  another  State  was  not  conclusive  as 
to  jurisdiction,  even  though  it  alleges  facts  which  give  jurisdiction; 
McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St.  Bep.  805,  28  L.  B.  A.  661, 
22  S.  E.  184,  holding  that  a  decree  of  divorce  granted  in  Illinois  would 
not  be  recognized  in  South  Carolina ;  Anderson  v.  Chicago  Title  etc.  Co., 
101  Wis.  391,  77  N.  W.  712,  holding  that  a  judicial  sale  under  an  order 
of  court  of  Illinois  without  notice  of  fraud  and  for  valuable  considera- 
tion  could  not  be  impeached  collaterally  in  Wisconsin;  Frame  v.  Thor- 
mann,  102  Wis.  670,  79  N.  W.  43,  holding  that  a  grant  of  administration 
of  a  decedent's  estate  by  a  foreign  court  is  not  conclusive  as  to  domicile, 
so  as  to  preclude  a  court  from  decreeing  a  decedent's  domicile. 

Distinguished  in  Irose  v.  Balla,  181  Ind.  497,  104  N.  E.  854,  holding 
action  did  not  lie  on  judgment  of  sister  State  by  confession  made  by 
power  of  attorney  contained  in  note,  such  note  being  void  as  against 
public  policy. 

Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Bep.  489. 
Effect  of  judgments  of  other  States.    Note,  2  Am.  Dec.  42. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St^  Bep. 

308. 
Effect  of  judgment  on  unauthorized  appearance.    Note,  21  L.  B.  A. 

858. 

Plea  of  fraud  is  not  available  to  defendant  as  aa  answer  to  an  action 
on  a  judgment  of  another  State;  racb  Judgment  can  only  be  impeached  by 
a  direct  proceeding  in  chancery. 

Approved  in  Jaster  v.  Currie,  198  U.  S.  147,  49  L.  Ed.  989,  26  Sup.  Ct. 
614,  reversing  69  Neb.  5,  94  N.  W.  996,  and  holding  refusal  of  Nebraska 
court  to  permit  action  on  Ohio  judgment  denies  full  faith  and  credit 
thereto,  when  based  on  alleged  fraud  in  acquiring  jurisdiction  of  de- 
fendant in  Ohio  suit  by  enticing  him  there  by  subpoena  to  take  deposi- 
tion ;  Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  112,  holding  con- 
sent judgment  in  North  Carolina  not  subject  to  attack  for  fraud  in  col- 
lateral proceeding  in  District  of  Columbia;  Barbee  v.  Shannon,  1  Ind. 
Ter.  208,  40  S.  W.  586,  holding  judgment  of  court  of  Creek  nation,  dis- 
missing suit  on  finding  of  former  Adjudication,  was  binding  on  Court 
of  i\r):  cals;  Shelby  v.  Creighton,  65  Neb.  495,  101  Am.  Bt.  Bep.  630,  91 
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N.  W.  373,  where  administrator^  who  is  also  trustee  of  personalty  under 
will,  purchases  part  of  personalty,  and  accounts  to  court  for  proceeds, 
order  approving  accounts  and  discharging  him  concludes  cestui  que 
trust ;  El  Capitan  Land  &  Cattle  Co.  v.  Lees,  13  N.  M.  414,  86  Pac.  926, 
holding  foreign  judgment  not  subject  to  collateral  attack  for  fraud  con- 
sisting in  perjured  testimony;  Levin  v.  Gladstein,  142  N.  C.  485,  115 
Am.  St  Rep.  747,  32  L.  R.  A.  (N.  S.)  905,  55  S.  E.  373,  enjoining  en- 
forcement of  foreign  judgment  on  ground  that  it  was  obtained  by  fraud ; 
dissenting  opinion  in  Haddock  v.  Haddock,  201  U.  S.  627,  60  L.  Ed.  893, 
26  Sup.  Ct.  525,  majority  holding  mere  domicile  in  state  of  one  spouse 
does  not  give  State  court  juri^sdiction  to  render  divorce  decree  enforce- 
able in  all  states  against  nonresident  nonappearing  defendant  served  by 
publication ;  Michaels  v.  Post,  21  Wall.  427,  22  L.  Rd.  526,  holding  that 
the  rule  was  well  settled  that  a  defense  of  fraud  could  not  be  made  in 
a  collateral  issue ;  Maxwell  v.  Stewart,  22  Wall.  81,  22  L.  Ed.  566,  affirm- 
ing the  ruling  that  fraud  cannot  be  pleaded  to  an  action  in  one  State 
upon  a  judgment  ih  another;  Hanley  v.  Donoghue,  116  U.  S.  4,  29  L.  Ed. 
537,  6  Sup.  Ct.  244,  holding  that  judgments  of  another  State  only  dif- 
fered from  foreign  judgments  in  not  being  re-examinable  on  the  merits 
nor  impeachable  for  fraud  if  court  had  jurisdiction  of  the  cause  and 
parties;' Simmons  v.  Saul,  138  U.  S.  458,  459,  84  L.  Ed.  1062,  1063,  11 
Sup.  Ct.  375,  376,  holding  that  averments  of  fraud  in  i»robate  proceed- 
ings in  another  State  could  not  be  made  the  grotmds  for  annulling  such 
proceedings  in  a  suit  in  equity  in  the  Federal  court  of  another  district 
to  charge  defendant  as  trustee;  Kent  v.  Lake  Superior  Ship  Canal  etc. 
Co.,  144  U.  S.  88,  86  L.  Ed.  357,  12  Sup.  Ct.  654,  holding  that  errors  in 
a  decree  for  foreclosure  and  sale  or  in  the  sale,  were  correctible  only 
in  the  court  which  rendered  the  decree  and  confirmed  the  sale;  Barras 
V.  Bidwell,  3  Woods,  7,  Fed.  Cas.  1039,  holding  that  a  plea  of  fraud 
eannot  stand  unless  it  Voidd  be  good  in  the  courts  of  the  State  where 
the  judgment  was  rendered;  Moch  v.  Virginia  Fire  etc.  Ins.  Co.,  4 
Hughes,  120, 10  Fed.  706,  holding  that  where  a  court  of  competent  juris- 
diction passes  on  a  question  within  its  competency,  the  parties  are  con- 
eluded  in  every  other  court  but  an  appellate  one  on  that  question,  which 
becomes  res  judicata;  Allison  v.  Chapman,  19  Fed.  489,  holding  that  only 
third  persons  can  set  up  a  defense  of  fraud  or  collusion,  except  in 
specified  cases;  Union  Trust  Co.  v.  Rochester  etc.  R.  R.  Co.,  29  Fed. 
610,  holding,  in  an  action  in  Federal  court  of  Pennsylvania  on  a  judg- 
ment of  a  court  of  New  York,  that  an  alleged  collusive  arrangement, 
whereby  no  defense  was  interposed,  was  not  available ;  Buller  ^.  Sidell, 
43  Fed.  117,  holding  that  in  an  action  in  Circuit  Court  of  New  York 
on  a  judgment  recovered  in  Federal  court  for  district  of  Kansas,  a 
plea  of  fraud  or  covin  could  not  be  set  up  in  action  at  law;  Peninsular 
Iron  Co.  V.  Eells,  68  Fed.  35,  15  C.  C.  A.  189,  holding  that  a  judgment 
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of  a  State  court  which  had  jurisdiction  could  not  be  collaterally  im- 
peached for  fraud ;  Garrett  v.  Boeing,  68  Fed.  60,  15  C.  C.  A.  209,  hold- 
ing that  a  suggestion  of  fraud  in  the  procurement  of  an  order  of  the 
parish  court  in  Liouisiana  could  only  be  successful  in  the  home  jurisdic- 
tion; Kansas  City  etc.  R.  R.  Co.  v.  Morgan,  76  Fed.  435,  21  C.  C.  A. 
468,  holding  that  a  judgment  in  a  former  suit  for  same  cause  of  action 
pleaded  in  bar,  could  not  be  attacked  collaterally;  Board  of  Commis- 
sioners V.  Piatt,  79  Fed.  573,  25  C.  C.  A.  87,  holding  that  a  direct  suit 
to  avoid  a  judgment  on  account  of  fraud  was  juaintainable ;  Streety  v. 
McCurdy,  104  Ala.  503, 16  South.  688,  holding  that  creditors  might  show 
fraud  in  a  judgment  obtained  by  an  intestate  against  an  heir,  in  a  suit 
by  the  administrator  to  subject  the  interest  of  the  heir  to  the  lien  of  the 
judgment;  Peel  v.  January,  35  Ark.  338,  37  Am.  Bep.  32,  in  an  action 
on  a  money  judgment  recovered  in  Missouri,  held  that  a  plea  of  fraud 
was  not  allowed ;  Fisher  v.  Fielding,  67  Conn.  112,  52  Am.  St.  Bep.  278, 
32  L.  R.  A.  241,  34  Atl.  717,  in  an  action  on  a  foreign  judgment,  holding 
fraud  was  no  defense  at  law,  but  was  an  equitable  bar;  Ambler  v. 
Whipple,  139  111.  324,  32  Am.  St.  Rep.  212,  28  N.  E.  845,  holding  that  a 
plea  of  fraud  is  not  admissible  in  actions  on  judgments  of  sister  States, 
where  there  was  jurisdiction  of  the  person  and  subject  matter,  unless 
available  in  the  court  of  the  State  rendering  judgment  (see  also  Sam- 
mis  V.  Wightman,  31  Fla.  25, 12  South.  530) ;  Snow  v.  Mitchell,  37  Kan. 
641,  16  Pac.  739,  ruling  that  no  defense  can  be  set  up  against  a  judg- 
ment which  might  with  proper  diligence  have  been  interposed  to  the 
action  in  which  the  judgment  was  rendered;  Hambleton  v.  Glenn,  72 
Md.  348,  20  Atl.  120,  holding  that  an  all^ation  of  fraud  in  obtaining 
the  judgment  sued  on  in  a  State  other  than  that  in  which  it  was  ob- 
tained is  not  allowable  as  a  defense ;  Engstrom  v.  Sherburne,  137  Ma.ss. 
155,  holding  that  a  defendant,  against  whom  valid  judgments  have  been 
obtained  in  another  State,  cannot  maintain  aif  action  for  conspiracy 
between  the  judgment  creditor  and  a  codefendant  in  obtaining  the 
judgments;  Mooney  v.  Hinds,  160  Mass.  471,  36  N.  E.  484,  holding  in 
suit  in  equity  by  an  heir  to  recover  from  his  coheirs  his  share  of  the 
estate  of  an  intestate  distributed  to  them  by  decree  of  another  State, 
fraud  in  obtaining  the  decree  could  not  form  a  ground  for  relief  while 
the  decree  remained  unreversed  by  the  court  which  made  it;  People  v. 
Da  well,  25  Mich.  270,  liolding  that  a  decree  of  divorce  regular  on  its 
face,  could  not  be  attacked  collaterally  by  denying  the  residence  of  one 
of  the  parties ;  Marx  v.  Fore,  51  Mo.  74,  77,  11  Am.  Bep.  433,  434,  hold- 
ing that*  in  a  suit  brought  on  record  of  a  judgment 'of  another  State, 
defendant  may  set  up  in  his  answer  that  the  judgment  was  obtained 
by  fraud,  but  must  also  show  a  good  defense  on  the  merits;  Ward  v. 
Quinlivin,  67  Mo.  427,  to  same  point  and  effect;  Forist  v.  Bellows,  59 
N.  H.  231,  holding  that  a  dismissal  of  a  creditor's  bill,  charging  fraud 
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in  obtaining  a  conveyance  from  the  debtor,  barred  further  suit  between 
the  same  parties  for  the  same  subject  matter,  but  if  collusive  would  not 
estop  another  creditor  from  contesting  the  validity  of  the  conveyance ; 
McCanless  v.  Smith,  51  N.  J.  Eq.  520,  25  Atl.  216,  holding  that  a  fraudu- 
lent grantee  in  trust  cannot  question  the  validity  of  a  judgment  on 
which  the  judgment  creditor  seeks  in  equity  to  fasten  a  lien  on  the 
land  conveyed,  except  on  the  ground  of  collusion  between  the  parties; 
Murchison  v.  White,  54  Tex.  85,  holding  that  fraud  of  a  party  in  ob- 
taining a  judgment  does  not  vitiate  the  judgment,  but  only  gives  ground 
to  have  it  declared  void. 

Distinguished  in  Jaster  v.  Currie,  69  Neb.  5,  94  N.  W.  996,  in  action 
on  sister  State  judgment,  defendant  may  show  he  was  induced  by  plains 
tiS*s  fraudulent  conduct  to  come  within  jurisdiction  of  court  rendering 
judgment;  Kelly  v.  Town  of  Milan,  21  Fed.  868,  holding  that  the  rule 
does  not  apply  wb«i  the  infinnity  appears  on  the  face  of  the  award 
and  on  the  decree  itself;  De  Oraw  v.  De  Graw,  7  Mo.  App.  130,  hold- 
wg  that  in  Missouri  an  equitable  defense  of  fraud  in  obtaining  a  judg- 
ment of  another  State  was  allowable. 

Fraud  as  a  plea  against  judgment  of  another  State.    Note,  2  Am. 
Dec.  46. 

Foreign  judgment,  fraud  in  obtaining  jurisdiction.    Note,  7  Am. 
Rep.  136. 

Right  to  plead  fraud  as   defense  in  action  on  foreign  judgment. 
Note,  Ann.  Oas.  1914D,  1003. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
82  L.  B.  A.  (N.  S.)  908,  918,  932,  938. 

Judgment  or  decree  o*f  a  court  of  competent  Jurisdiction  is  final,  not 
only  as  to  the  subject  thereby  determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  in  the  cause,  and  which  they  might 
luve  had  decided. 

Approved  in  Loyd  v.  Waller,  74  Fed.  606,  20  C.  C.  A.  648,  holding  a 
probate  court  decree  appointing  an  administrator  de  bonis  non  conclu- 
sive as  to  the  termination  of  the  original  administration;  Murchison  v. 
White,  54  Tex.  82,  holding  that  in  a  collateral  proceeding  a  domestic 
judgment  can  only  be  questioned  when  the  record  shows  affirmatively 
that  jurisdiction  did  not  attach ;  Gentry  v.  Allen,  32  Gratt.  258,  holding 
that  a  trustee  of  land  could  not  question  a  judgment  obtained  against 
his  cestui  que  trust,  except  on  specified  grounds.  < 

Distinguished  in  Hyatt  v.  McBumey,  18  S.  C.  210,  holding  that  the 
essentials  to  the  doctrine  of  res  adjudicata  as  to  judgments  were  identity 
of  the  thing  in  controversy,  cause  of  action,  parties,  and  quality  of  the 
persons  for  or  against  wtfom  the  claim  is  made. 
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Conduaiveness  of  judgement  upon  parties  and  privies.    Note,  53 
Am.  Dec.  337. 

Conclnsiveness    of    judgments    and    collateral    attack.    Note,    62 
Am.  Dec.  169. 

Finality  of  judgment  or  decree  of  court  possessing  competent  juris- 
diction.   Note,  64  Am.  Dec.  347. 

Conclusiveness  of   judgment  of  court    having   jurisdiction.    Note, 

79  Am.  Dec.  752. 
Conflict  of  laws  on  divorce.    Note,  59  L.  B.  A.  175. 

Miscellaneous.    Cited  in  Stewart  v.  Maxwell,  1  N.  M.  570,  as  to  defini- 
tion of  "judgment"  and  sufficiency  of  record. 

5  WalL  307-318,  18  L.  Ed.  699,  QBBEN  ▼.  VAN  BUSKEBK. 

On  seizure  and  sale  under  attachment  of  personal  ptoperty  belongliig  to 
a  nonresident  owner  and  mortfiraged  to  a  third  party,  also  out  of  the  State, 
the  priorities  are  to  be  determined  by  the  lawa  of  the  State  in  whibh  the 
attachment  is  issued. 

Approved  in  Reed  v.  Munn,  148  Fed.  748,  80  C.  C.  A.  215,  where 
owners  of  conflicting  mining  locations  conveyed  to  trustee  in  order  to 
adjust  controversy,  equitable  interest  of  beneficial  owners  was  subject  to 
execution  j  The  Iris,  100  Fed.  106,  40  C.  C.  A.  301,  holding  puit  for  en- 
forcement of  lien  imposed  by  State  statute  on  domestic  vessels  for 
repairs  made  in  ports  of  State  may  be  enforced  in  admiralty;  In  re 
Flukes,  167  Mo.  130,  67  S.  W.  646,  holding  void  Rev.  Stats.  1899,  §  2356, 
providing  that  anyone  sending  out  of  State  any  account  or  chose  in 
action  for  purpose  of  instituting  suit  to  subject  to  payment  thereof 
wages  of  any  resident  shall  be  guilty  of  misdemeanor;  Crapo  v.  Kelly, 
16  Wall.  642,  21  L.  Ed.  442,  ^sffect  of  an  assignment  by  a  State  court  to 
an  insolvency  assignee,  being  to  vest  title  in  such  assignee,  every  other 
court  was  bound  to  give  it  the  same'  effect ;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  671,  23  L.  Ed.  1004,  holding  that  under  the 
laws  of  Illinois  an  owner,  resident  or  nonresident,  in  order  to  retain 
his  lien,  on  mortgaging  his  personalty,  must  record  the  mortgage  under 
the  chattel  mortgage  act;  Moore  v.  Young,  4  Biss.  135,  Fed.  Cas.  9782, 
holding  that  the  construction  given  to  a  statute  of  Indiana  concerning 
the  recording  of  chattel  mortgages  by  the  Supreme  Court  of  that  State 
was  binding  on  the  Federal  courts;  Hart  v.  Barney  &  Smith  Mfg.  Co., 
7  Fed.  550,  551,  holding  that  the  rights  of  the  parties  to  a  conditional 
contract  for  sale  of  railroad  cars  made,  delivered,  and  money  payable 
in  Ohio,  but  where  the  cars  were  used  in  Kentucky  and  were  retainable 
there  on  default,  were  governed  by  the  laws  of  the  latter  State ;  Harwell 
V.  Sharp,  85  Ga.  128,  21  Am.  St.  Rep.  151,  8  L.  R.  A.  516,  11  S.  E.  562, 
holding  that  as  to  effect  of  a  garnishment  of  wages  of  and  by  a  citizetx 
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of  Georgia,  in  State  of  Tennessee;  Lewis  v.  Bush,  30  Minn.  2tt,  15 
N.  W.  116,  holding  that  the  law  of  priorities  is  that  of  the  State  where 
the  debtor  resides  and  the  debt  is  payable;  Jenks  v.  Lndden,  34  Minn. 
486,  27  N.  W.  190,  holding  that  the  question  whether  property  situated 
in  Wisconsin  is  subject  to  attachment  or  levy  by  creditors  depends  on 
law  of  Wisconsin;  Cronan  v.  Fox,  50  N.  J.  L.  420,  14  Atl.  121,  holding, 
where  property  is  seized  under  a  domestic  process,  its  liability  to  sale 
depends  on  laws  of  that  State,  notwithstanding  the  domicile  of  all  the 
claimants  is  in  another  State;  Falk  v.  Janes,  49  N*.  J.  Eq.  489,  23  Atl. 
815,  holding  that  a  policy  of  insurance  in  the  possession  of  a  judgment 
debtor  in  a  State,  where  he  was  not  domiciled,  was  subject  to  process 
in  the  jurisdiction  of  the  State  of  location  of  the  property;  dissenting 
opinion  in  Cole  v.  Cunningham,  133  U.  S.  137,  138,  33  L.  Ed.  560,  10 
Sup.  Ct.  279,  majority  holding  that  an  injunction  against  citizens  of 
same  State  from  proceeding  to  judgment  and  execution  on  an  attach- 
ment in  another  State,  did  not  infringe  the  constitutional  provision  as 
to  faith  and  credit;  Williamson  v.  Kansas  etc.  Coal  Co.,  6  Kan.  App. 
447,  50  Pac.  107,  arguendo;  Lawrence  v.  Batcheller,  131  Mass.  509, 
doubting  if  the  regularity  of  attachment  proceedings  in  other  States 
could  be  questioned  in  proceedings  in  insolvency. 

Modified  in  Fosdick  v.  Schall,  99  U.  S.  250,  25  L.  Ed.  342,  holding  that 
a  non!recorded  conditional  contract  for  sale  of  chattels,  was  valid  and 
preserved  the  rights  of  the  vendors  as  against  the  claim  of  a  mortgagee 
of  the  purchaser  as  after-acquired  property;  Harkness  v.  Russell,  118 
U.  8.  679,  90  L.  Ed.  290,  7  Sup.  Ct.  59,  holding  that  conditional  sales 
are  valid,  although  under  Idaho  law  chattel  mortgages  must  be  recorded. 

Distinguished  in  Hyatt  v.  McBumey,  18  S.  C.  211,  holding  that  in  a 
suit  to  foreclose  a  purchaser's  mortgage  for  an  adjudged  illegal  con- 
sideration, a  subsequent  mortgagee  of  the  purchaser  not  a  party  to  the 
suit,  held  not  concluded  by  the  judgment. 

Tnmsfen  of  personalty  valid  by  laws  of  transferor's  domicile  will  gen- 
erally he  upheld  by  courts  of  State  where  the  property  is  located,  though  the 
mode  differs  from  that  prescribed  by  local  law,  unless  statutes  of  that  State 
or  established  policy  of  its  lawa  prescribed  a  different  rule. 

Approved  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  700,  22 
Sup.  Ct.  517,  holding  American  securities  passing  partly  by  will  exe- 
cuted abroad  by  nonresident  alien,  and  partly  by  intestate  laws  of  Spain, 
are  not  subject  to  inheritance  tax  imposed  by  Act  of  June  13, 1898,  §  29 ; 
I>ooley  V.  Pease,  180  U.  S.  128,  45  L.  Ed.  459,  21  Sup.  Ct.  330,  holding 
Supreme  Court  will  follow  State  policy  not  to  permit  owner  of  per- 
sonalty to  sell  and  continue  in  possession  so  as  to  exempt  it  from  seizure 
at  Btiit  of  creditors  of  vendor;  In  re  Hawley  Down  Draft  Furnace  Co., 
230  i'ed.  477|  holding  whether  contract  in  question  was  governed  by 
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laws  of  Pennsylvania  or  Illinois  was  unimportant;  Williams  v.  Adler- 
Goldman  Commission  Co.,  227  Fed.  376,  holding  whether  conveyance  to 
wife  was  fraudulent  as  to  creditors  must  be  determined  by  local  law; 
Klinger  v.  Hyraan,  223  Fed.  266,  138  C.  C.  A.  499,  holding  transfer  of 
personalty  by  debtor  valid  by  law  of  domicile,  or  where  transfer  was 
made  was  valid  where  property  situated;  Corbett  v.  Riddle,  209  Fed. 
815,  126  C.  C.  A.  535,  holding  claimant  in  Pennsylvania  who  sold  steam 
shovel  fo  bankrupts  under  contract  of  conditional  sale,  and  permitted 
its  removal  to  Virginia,  were  bound  by  Vii^nia  law  requiring  such 
contracts  to  be  recorded;  Berwind- White  Coal  Min.  Co.  v.  Metropolitan 
S.  S.  Co.,  166  Fed.  787,  holding  lien  attaching  under  New  Jersey  statute 
giving  lien  on  vessel  for  work,  material  and  supplies  furnished,  at- 
tached to  vessel  owned  outside  State  and  was  enforceable  in  foreign 
jurisdiction;  Keane  v.  Chamberlain,  14  App.  D.  C.  106,  108,  holding 
assignment  for  creditors  of  reai  property  in  Maryland,  executed  in  Dis- 
trict of  Columbia  governed  by  laws  of  Maryland  as  to  estate  conveyed; 
Swedish  etc.  Nat,  Bank  v.  First  Nat.  Bank,  89  Minn.  113,  94  N.  W. 
222,  holding  place  of  performance  or  enforcement  of  pledge  of  per- 
sonalty is  State  where  pledged  property  is  actually  situated,  and  its 
validity  determined  by  laws  of  that  State;  Cooper  v.  Philadelphia 
Worsted  Co.  (Lees  v.  Harding  etc.  Co.),  68  N.  J.  Eq.  629,  60  Atl.  365, 
Pub.  Laws  1889,  p.  421,  relating  to  conditional  sales,  does  not  apply  to 
contracts  made  in  another  State  with  reference  to  chattels  there  sit- 
uated, between  resident  of  that  State  and  resident  of  this,  though  goods 
brought  here  without  former  owner's  consent;  Dearing  v.  McKinnon 
Dash  etc.  Co.,  165  N.  Y.  87,  58  N.  E.  775,  holding  chattel  mortgage 
given  in  another  State,  though  valid  there,  which  would  be  void  as  to 
creditors  if  given  here,  does  not  pass  title  to  property  here  as  against 
resident  attaching  creditor;  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  219, 
80  S.  W.  547,  municipal  securities  deposited  with  State  treasurer  by 
^foreign  corporation,  in  order  to  do  business  here,  are  taxable  in  this 
State ;  Bloomingdale  v.  Weil,  29  Waslj.  624,  70  Pac.  90,  holding  foreign 
creditor  of  foreign  debtor  cannot  attach  debtor's  realty  in  this  State 
where  debtor  has  made  voluntary  assignment  for  creditors  to  foreign 
assignee  and  assignment  was  valid  where  made;  Taylor  v.  Secor  (State 
Railroad  Tax  Cases),  92  U.  S.  607,  23  L.  Ed.  671,  in  considering  objec- 
tion to  State  law,  making  railroad  personal  property  taxable  at  its  prin- 
cipal place  of  business;  Walworth  v.  Harris,  129  U.  S.  363,  365,  32 
L.  Ed.  714,  715,  9  Sup.  Ct.  342,  343,  holding  a  landlord's  lien  for  rent 
could  not  prevail  over  the  claims  of  a  consignee  for  advances  in  another 
State,  into  which  the  produce  had  been  sent;  Cole  v.  Cunningham,  133 
U.  S.  128, 132,  33  L.  Ed.  647,  648, 10  Sup.  Ct.  276,  holding  that  as  between 
citizens  of  State  of  the  forum  and  an  assignee  appointed  under  laws  of 
another  State  the  claim  of  the  former  will  be  held  superior  by  the  courts 
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of  their  State ;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141 U.  S.  22,  27, 
35  L.  EcL  616,  618,  11  Sap.  Ct.  878,  879,  holding  that  personal  property 
may  be  taxed  at  the  place  where  it  is,  irrespective  of  owner's  domicile ; 
Bamett  v.  Kinney,  147  U.  S.  485,  37  L.  Ed.  250,  13  Sup.  Ct:  406,  hold- 
ing that  an  assignment  with  preferences  for  benefit  of  creditors  made 
and  valid  in  Utah  between  Utah  citizens  is  valid  in  Idaho  as  to  prop- 
erty there,  though  prohibited  by  laws  of  Idaho;  Security  Trust  Co.  v. 
Dodd,  173  U.  S.  628,  48  L.  Ed.  837,  19  Sup.  Ct.  546,  holding  that  a  vol- 
untary assignment  of  property  in  another  State  will  be  respected  there 
unless  conflicting  with  the  rights  of  local  creditors  of  State  policy;  The 
Marina,  19  Fed.  762,  holding  that  a  vendor's  ^lien  under  a  conditional 
contract  made  in  New  York  prevailed  over  the  rights  of  creditors  attach- 
ing the  chattel  in  New  Jersey  under  St^^te  laws;  Atherton  v.  Ives,  20 
Fed.  896,  holding  that  unless  the  intention  of  a  State  to  regulate  trans- 
fers of  personal  property  within  it  is  clearly  expressed,  a  transfer  valid 
in  the  owner's  domicile  will  be  recognized ;  The  Burlington,  73  Fed.  263, 
holding  xthat  the  courts  of  United  States  cannot  review  the  decision  of 
Canadian   minister   acting   under   statute   that  a   wreck  in    Canadian 
waters  was  a  dangerous  obstruction;  Hallgarten  v.  Oldham,  135  Mass. 
7,  46  Am.  Rep.  434,  affirming  right  of  State  to  require  sales,  mortgages 
and  pledges  of  goods  within  its  jurisdiction  to    comply  with  rules  of 
domestic  transactions  in  order  to  defeat  domestic  creditors  of  the  vendor 
or  pledgor ;  Faulkner  v.  Hyman,  142  Mass.  64,  6  N.  E.  847,  holding  that 
an  assignment  for  benefit  of  creditors,  made  in  and  valid  in    another 
State,  will  not  prevail  in  Massachusetts  against  an  attachment  there  by 
a  Massachusetts  firm;  Ruhe  v.  Buck,  124  Mo.  189,  46  Am.  St.  Bep.  444, 
25  L.  E.  A.  184,  27  S.  W.  414,  holding  that  a  valid  contract  made  out 
of  the  State  by  a  married  woman  will  not  sustain  an  action  in  Missouri, 
where  it  would  have  been  void ;  Keller  v.  Paine,  107  N.  Y.  90,  13  N.  E. 
638,  holding  that  the  general  rule  always  yields  when  the  law  and  policy 
of  the  State  where  the  property  is  located  have  provided  a  different 
rule  of  transfer ;  Noble  v,  Thompson  Oil  Co.,  79  Pa.  St.  367,  21  Am.  Rep. 
72,  holding  that  an  assignee  of  a  judgment  for  valuable  consideration 
is  not  postponed  to  an  attachment  by  creditors  of  the  assignor;  Weider 
V.  Maddox,  66  Tex.  377,  1  S.  W.  171,  holding  that  a  voluntary  assign- 
ment for  benefit  of  creditors  passes  all  the  assignor's  property  wherever 
situate  unless  limited  or  restrained  by  some  law  of  the  State  where  the 
property  is  situated ;  Franzen  v.  Hutchinson,  94  Iowa,  99,  62  N.  W.  699, 
as  to  the  extraterritorial  effect  of  State  insolvency  or  bankruptcy  laws. 
Distinguished  in  Studebaker  Bros.  Co.  v.  MaU;  14  Wyo.  78,  82  Pac. 
5,  where  vendee  of  personalty  under  conditional  sale  removes  propeHy 
to  another  State  without  consent  of  vendor,  latter  may  enforce  lien 
in  other  State  against  subsequent  purchasers  without  complying  with 
registration  laws  of  such  State. 
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Conditional  side  of  chattels.    Note,  57  Am.  Bep.  579. 

Assignment  under  foreign  bankrupt  law.    Note,  6  Am.  Dec  482. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note^ 
17  L.  B.  A.  85. 

Supreme  Court  bag  Jurisdiction  on  error  to  State  court  Judgment  refus- 
ing to  give  full  faith  and  credit  to  Judgment  of  sister  State. 

Approved  in  Jacobs  v.  Marks,  182  U.  S.  587,  45  h.  Ed.  1244,  21  Sup. 
Ct.  867,  holding  Federal  question  raised  by  assignment  of  error  to  re* 
fusal  of  State  court  to  give  full  faith  and  credit  to  judicial  records  and 
proceedings  of  court  of  another  State;  Crapo  v.  Kelly,  16  Wall.  619^ 
620,  21  L.  Ed.  434,  435,  holding  that  a  decree  in  New  York  overruling 
claim  of  an  assignee  in  insolvency  appointed  in  Massachusetts  gave  the 
Federal  court  jurisdiction;  Huntington  v.  Attrill,  146  U.  S.  666,  686, 
36  L.  Ed.  1127,  1134,  13  Sup.  Ct.  227,  235,  holding  that  a  judgment  of 
Maryland  court,  denying  faith  and  credit  to  a  judgment  of  courts  of 
New  York,  raised  a  Federal  question;  Cunningham  v.  Butler,  142  Mass. 
49,  50,  56  Am.  Bep.  659,  660,  6  N.  E.  784,  785,  holding  that  an  assignee 
with  consideration  of  a  creditor  will  be  enjoined  from  prosecuting  in 
another  State  an  attachment  of  a  debtor's  property  there  to  the  preju^ 
dice  of  the  trustee  in  insolvency;  Singer  Mfg.  Co.  v.  Fleming,  39  Neb. 
688,  689*,  42  Am.  St  Bep.  619,  620,  23  L.  B.  A.  213,  214,  58  N.  W.  228, 
229,  sustaining  statute  refusing  to  allow  wages  payable  in  State  to  be 
attached  imder  judgment  of  another  State;  Van  Cleaf  v.  Bums,  133 
N.  Y.  543,  30  N.  E.  662,  15  L.  B.  A.  544,  holding  that  the  effect  of  a 
divorce  granted  in  another  State  on  property  rights  in  State  of  New 
York  is  governed  by  laws  of  the  latter  State;  dissenting  opinion  in. 
Matter  of  Bronson,  150  N.  Y.  IC^  34  L.  B.  A.  244,  44  N.  E.  711,  major- 
ity holding  that  stocks  and  bonds  of  New  York  State  corporations 
bequeathed  by  a  decedent  domiciled  in  another  State  to  residents  of 
that  State  are  subject  to  the  transfer  tax  act  of  1892;  Greene  v.  Bent- 
ley,  114  Fed.  114,  62  C.  C.  A.  60,  arguendo. 

Distinguished  in  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391, 
36  h.  Ed.  199,  12  Sup.  Ct.  537,  holding  that  refusal  of  State  courts  to 
accept  decision  of  a  Federal  court,  sustaining  the  validity  of  certain, 
municipal  bonds,  did  not  constitute  a  Federal  question. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment  upon  evidence.    Note,  72  Am.  Dec.  541. 

Miscellaneous.  Cited  in  Green  v.  Van  Buskirk,  7  Wall.  145,  19  L.  Ed. 
Ill,  a  second  appeal  in  principal  case;  Tillinghast  v.  Van  Buskirk,  154 
TJ.  S.  553,  14  Sup.  Ct.  1210,  as  decided  by  principal  case,  nature  of  case 
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not  reported;  Rutherford  v.  Penn  Mutual  Ins.  Co.,  1  McCrary^  123,  1 
Fed.  459,  apparently  a  miseitation. 

5  WalL  31&-825,  18  L.  Ed.  489,  DWYEB  ▼.  DUKBAR. 

Letter  to  third  person  by  p«»on  available  as  witness,  is  Inadmissible. 
Approved  in  Consolidated  Grocery  Co.  v.  Hammond,  175  Fed.  646, 
99  C.  C.  A.  195,  holding  in  conspiracy  suit  letter  written  by  third  per- 
son not  charged  as  conspirator  or  agent  inadmissible  as  hearsay ;  Inman 
Bros.  V.  Dudley  etc.  Lumber  Co.,  146  Fed.  455,  76  C.  C.  A.  659,  letter 
from  agent  to  principal  reporting  interview  between  agent  and  third 
person  is  inadmissible  against  such  person;  Insurance  Co.  of  North 
America  v.  Guardiola,  129  U.  S.  643,  32  L.  Ed.  803,  9  Sup.  Ct.  426, 
holding  that  letters  by  plaintiff's  agents  were  incompetent  to  prove  the 
facts  therein  recited  as  against  third  persons. 

5  Wall  326-337,  18  L.  Ed.  547,  TOWNSEND  ▼.  QBEELEY. 

Act  of  1857  for  confirmation  of  California  land  claims,  did  not  cbaage 
tbe  nature  of  estates  in  land  held  by  individoals  or  towns,  but  provided  the 
means  of  converting  equitable  claims  into  legal  titles. 

Approved  in  Trenouth  v.  San  Francisco,  100  U.  S.  255,  25  L.  Ed.  627, 
holding  that  the  title  of  the  city  of  San  Francisco  rested  on  the  decree 
of  the  Circuit  Court  of  the  18th  of  May,  1865,  and  the  confirmatory  act 
of  Congress;  San  Francisco  v.  Le  Roy,  138  U.  S.  671,  34  L.  Ed.  1101, 
11  Sup.  Ct.  368,  holding  the  act  protected  property  rights  both  of  pueblos 
and  individuals;  Knight  v.  United  States  Land  Association,  142  U.  S. 
186,  35  L.  Ed.  983,  12  Sup.  Ct.  265,  to  same  effect,  and  defining  the 
established  boundaries  of  San  Francisco  pueblo;  Brownville  v.  Basse, 
36  Tex.  504,  as  showing  the  right  of  a  State  to  forfeit  and  regrant 
pueblo  claims  of  former  Mexican  city. 

Oonflrmation  of  a  Oalifomla  land  claim  under  act  of  1857,  establishes 
the  legal  title  of  the  conllnnee,  but  not  the  equitable  relation  between  him 
and  third  parties. 

Approved  in  Carpentier  v.  Montgomery,,  13  Wall.  496,  20  L.  Ed.  702, 
holding  that  an  equitable  claimant  could  not  maintain  action  of  eject- 
ment against  a  confirmee;  Widdicombe  v.  Childers,  124  U.  S.  405,  31 
L.  Ed.  430,  8  Sup.  Ct.  520,  holding  that  a  patent  vested  the  patentee 
with  the  legal  title,  but  did  not  determine  the  equities;  Hedrick  v. 
Atchison  etc.  R.  R.  Co.,  167  U.  S.  681,  42  L.  Ed.  323,  17  Sup.  Ct.  925, 
holding  that  a  patentee  of  land,  located  by  a  wrong  description  by 
another  under  a  bounty  warrant,  could  not  eject  the  equitable  owner 
or  his  assignees;  Bbuldin  v.  Phelps,  12  Sawy.  314,  30  Fed.  561,  holding 
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that  a  claimant  by  derivative  title,  who  has  not  presented  his  claim  for 
confirmation,  cannot  maintain  ejectment  against  a  claimant  whose  claim 
is  confirmed,  even  if  he  has  acted  fraudulently. 

If  a  California  land  claim  stated  no  tmst,  and' none  appeared,  the  legal 
title  acquired  by  confirmation  was,  nevertheless,  subject  to  the  trust  in  hands 
of  claimant. 

Approved  in  Brooks  v.  Garner,  20  Okl.  245,  94  Pac.  698,  holding  where 
deed  to  town  lot  issued  to  party  not  entitled,  he  held  title  in  trust  for 
equitable  owner;  Rector  v.  Gibbon,  111  U.  S.  291,  4  Sup.  Ct.  612,  hold- 
ing a  court  of  equity  will  convert  the  holder  of  a  patent  title  into  a 
trustee  for  the  true  i)wner  and  compel  him  to  convey  the  legal  title; 
Sanford  v.  Sanfoi^d,  139  U.  S.  646,  35  L.  Ed.  291,  11  Sup.  Ct.  667,  hold- 
ing that  grant  of  a  patent  does  not  affect  the  equities,  and  equity  will 
control  the  legal  title  so  as  to  protect  the  just  rights  of  the  true  owner; 
Byrne  v.  Alas,  74  Cal.  640,  16  Pac.  528,  holding  that  an  Indian  right 
of  occupancy  and  possession  was  not  disturbed  by  confirmation  of  a 
Mexican  claim  covering  same  land;  dissenting  opinion  in  Galliher  v. 
Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72,  arguendo. 

By  laws  of  Mexico,  Pueblos  were  entitled  to  the  use  of  the  site  of  the 
pueblo  and  adjoining  lands  not  exceeding  four  squares  leagues.  The  pueblo 
right  was  limited  to  right  to  alienate  portions  to  the  inhabitants  for  building 
or  cultivation  and  to  use  of  remainder  for  common,  for  pasture  lands  or  as 
a  source  of  revenue,  or  for  other  public  purposes. 

Approved  in  Priest  v.  Board  of  Trustees  of  Los  Vegas,  232  U.  S. 
618,  58  L.  Ed.  758,  34  Sup.  Ct.  443,  holding  town  of  Los  Vegas  as 
patentee  or  pueblo  lands  could  not  be  made  party  to  suit  to  quiet  title 
as  unknown  claimant  and  served  by  publication;  Vilas  v.  City  of 
Manila,  220  U.  S.  360,  55  L.  Ed.  497,  31  Sup.  Ct.  416,  holding  legal 
entity  of  city  of  Manila  survived  cession  to  United  States,  and  present 
city  was  liable  for  debts  incurred  before  cession;  Maese  v.  Hermann,  17 
App.  D.  C.  72,  holding  land  granted  to  pueblo  of  Las  Vegas  was  granted 
in  trust  for  those  who  might  settle  thereon,  and  patent  from  United 
States  could  issue  to  town ;  State  v.  Gallardo,  106  Tex.  287,  166  S.  W. 
372,  holding  when  town  was  removed  to  another  locality  lands  granted 
by  Spanish  King  reverted  to  sovereign  and  did  not  vest  in  future  in- 
habitants of  town  who  remained  on  old  site;  Grisar  v.  McDowell,  6 
Wall.  372,  379,  18  K  Ed.  865,  868,  as  a  correct  description  of  the  pueblo 
title  in  San  Francisco ;  Alexander  v.  Roulet,  13  Wall.  388,  20  L.  Ed.  565, 
after  the  conquest  of  California  the  prefect  had  no  power  to  make  a 
valid  grant  of  pueblo  land  without  confirmation  by  Congress;  Palmer 
Y.  Low,  98  U.  S.  16,  17,  25  L.  Ed.  64,  holding  the  city's  right  did  not 
become  absolute  until  July,  1864;  Brownsville  v.  Cavasos,  100  U.  8. 
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139,  25  L.  Ed.  575,  (afifirming  2  Woods,  298,  Fed.  Cas.  2043),  applying 
rale  to  lands  in  Texas  formerly  part  of  the  pueblo  of  Matamoras  in 
Mexieo;  San  Francisco  v.  Scott,  111  U.  S.  768,  28  L.  Ed.  598,  4  Sup.  Ct. 
688,  holding  that  the  question  of  the  power  of  the  alcalde  to  grant 
pueblo  land  was  not  a  Federal  question;  San  Francisco  v.  Le  Roy,  138 
U.  S.  664,  667,  84  L.  Ed.  1099,  1100,  11  Sup.  Ct.  366,  367,  recounting 
the  history  of  the  San  Francisco  city  lands  as  in  principal  case;  Mont- 
gomery V.  Bevans,  1  Sawy.  674,  Fed.  Cas.  9736,  showing  that  the  claim 
of  the  city  to  the  four  square  leagues  was  founded  on  the  Mexican  law 
and  required  confirmation ;  People  v.  Holladay,  68  Cal.  443,  9  Pac.  656, 
as  to  the  title  of  city  to  Lafayette  Square,  as  part  of  the  pueblo  land; 
Hale  V.  Akers,  69  Cal.  167,  10  Pac.  389,  deciding  conflicting  claim  of 
titles  under  a  confirmed  Mexican  grant  and  a  confirmed  pueblo  grant; 
Baker  v.  Brickell,  87  Cal.  334,  25  Pac.  490,  holding  that  on  the  confirma- 
tion of  the  title  of  the  city  of  San  Francisco  to  the  outside  lands,  a 
widow  in  bona  fide  possession  was  entitled  to  a  conveyance  in  fee  from 
the  city  free  from  any  trust  for  her  children;  Board  of  Education  v. 
Martin,  92  Cal.  217,  28  Pac.  802,  holding  that  schoolhouse  sites  did  not 
pass  by  the  Van  Ness  ordinance  to  the  person  in  actual  possession  in 
1855,  nor  could  a  title  therein  be  acquired  by  adverse  possession ;  United 
States  V.  San  Pedro  &  Canon  de  Agua  Co.;  4  N.  M.  307,  17  Pac.  419, 
arguendo.  , 

The  mimicipal^'lands  of  tlie  dty  of  Ban  Fnmeiaco,  as  sncceasor  to  tlie 
f oxmer  MeHcaii  paeblo,  are  held  only  in  tmst  for  its  Inhabitants,  and  are 
not  the  subject  of  setzure  and  sale  under  Judgment  and  execution  against 
the  city. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  Ed.  328, 
26  Sup.  Ct.  748,  following  rule;  Los  Angeles  Farming  etc.  Co.  v.  Los 
Angeles,  217  U.  S.  228,  54  L.  Ed.  745,  30  Sup.  Ct.  452,  holding  rights  of 
pueblo  of  Los  Angeles  to  waters  of  Los  Angeles  River  were  confirmed 
by  act  of  1851  and  present  city  succeeded  to  title  of  pueblo  thereto; 
San  Francisco  v.  Canavan,  42  Cal.  557,  holding  that  city  lands  were  not 
subject  to  levy  and  forced  sale  on  execution,  nor  subject  to  alienation, 
except  in  accordance  with  the  trust;  Ames  v.  San  Diego,  101  Cal.  392, 
35  Pac.  1006,  holding  that  city  lands  of  San  Diego  could  not  be  sold 
undet  an  execution  sale,  but,  where  not  dedicated  to  any  public  purpose, 
title  could  be  acquired  by  adverse  possession. 

Miscellaneous.  Cited  in  United  States  v.  Santa  Fe,  165  U.  S.  704, 
41  L.  Ed.  885,  17  Sup.  Ct.  483,  and  San  Francisco  v.  United  States,  4 
Sawy.  584^  Fed.  Cas.  12;316,  as  to  withdrawal  of  the  appeals. 
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5  WaU.  337-338,  18  L.  Ed.  681,  TOWKSEin)  v.  BUBBAKK. 

Municipal  lands  of  city  of  San  Franciaco  are  held  only  in  trait  for  its 
inhabitants,  and  are  not  the  subject  of  seisure  and  sale  under  Judgment  and 
execution  against  city. 

Approved  in  San  Fi^ancisco  v.  CanaVan,  42  Cal.  557,  following  role. 

5  Wall.  338-341,  18  L.  Ed.  603,  FRANCIS  V.  UNITED  STATES. 

Act  of  Congress  of  August  6,  1861,  is  an  act  for  confiscation  of  prop- 
erty used  for  insurrectionary  purposes;  collector  of  customs  is  not  the  seis- 
ing officer  nor  entitled  to  share  in  the  fines  and  penalties  inflicted  by  the 
act. 

Approved  in  United  States  v.  Athens  Armory,  2  Abb.  (If.  S.)  141,  35 
Ga.  355,  Fed.  Gas.  14,473,  arguendo,  but  not  deciding  whether  the  acts 
of  August  and  July,  1862,  were  criminal  or  civil  statutes. 

Under  confiscation  act.  of  Congress  of  August  6,  1861,  the  informer  must 
be  a  party  to  the  proctoding  in  its  inception,  else  it  would  be  wholly  for  the 
benefit  of  the  United  States. 

Distinguished  in  United  States  v.  Funkhouser,  4  Biss.  184,  Fed.  Gas. 
15,177,  as  inapplicable  to  a  claim  nnder  the  act  of  1866  (14  Stat.  146), 
to  share  in  proceeds  of  forfeited  goods  as  first  informer. 

6  Wall.  342-370,  18  L.  Ed.  646,  THE  GRAY  JACKET. 

»  Order  for  further  proof  is  always  made  with  extreme  caotioii,  and  <mly 
when  ends  of  Justice  clearly  require  it;  the  court  examines  the  testimony 
before  exercising  its  discretion. 

Approved  in  The  Adula,  176  U.  S.  381,  44  L.  Ed.  614,  20  Sup.  Ct.  440, 
denying  motion  for  further  proof  in  prize  case,  where  proof  proposed 
to  be  brought  forward,  when  compared  with  proof  already  in,  will  not 
vary  legal  effect  of  facts ;  Sorensen  v.  Keyser,  51  Fed.  32,  2  C.  C.  A.  92, 
refusing  an  application  to  bring  parol  evidence  to  explain  what  parties 
meant  by  the  use  of  unambiguous  words  in  a  charter-party;  The  Vene- 
zuela, 52  Fed.  875,  3  C.  C.  A.  319,  holding  that  under  rule  7  the  court 
was  not  bound  on  the  appeal  to  receive  testimony  which  ought  to  have 
been,  but  was  not,  produced  at  the  trial ;  The  Adula,  89  Fed.  355,  refus- 
ing to  allow  further  proof  where  the  evidence  clearly  showed  control  by 
the  enemy. 

Property  coming  ftom  enemy's  country  is  enemy's  property,  liable  to 
seiEure,  irrespective  of  domicile,  guilt  or  innocence  of  owner. 

Approved  in  Juragua  Iron  Co.  v.  United  States,  212  U.  S.  307,  53 
la.  Ed.  524,  29  Sup.  Ct.  385^  holding  property  of  United  States  citizen 
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domieiled  in  Cnba  during  Spanish  war  was  subject  to  seizure  by  military 
aothorities  without  compensation. 

Miscellaneous.  Cited  in  Parrott's  Chinese  Case,  6  Sawy.  356,  1  Fed. 
488,  erroneously. 

5  WalL  370-^71,  18  L.  Ed.  646^  THE  GSAT  JACKET. 

•  Where  umted  States  Is  a  party  and  is  reiiresented  by  attorney  general, 
Ills  assistant  or  by  special  counsel,  no  counsel  can  be  heard  in  opposition  on 
'behalf  of  any  other  department  of  the  goyemment. 

Approved  in  Northern  Seccoities  Co.  v.  United  States,  191  U.  S.  656, 
48  L.  Ed.  299,  24  Sup.  Ct.  119,  denying  leave  to  file  brief  as  amicus 
curiae;  Confiscation  Cases,  7  Wall.  458,  19  L.  Ed.  198,  affirming  the 
power  of  the  attorney  general  to  dismiss  or  remand  for  dismissal  cases 
in  which  the  United  States  w«s  a  party,  and  that  an  informer  was  not 
entitled  to  resist  the  motions;  dissenting  opinion  in  Honea  v.  St.  Louis 
«tc.  Ry.  Co.,  247  Mo.  544, 159  S.  W.  486,  majority  overruling  motion  made 
'by  amici  curiae. 

Amicus  curiae.    Note,  Ann.  Oas.  1915A,  194* 

3  WalL  372-376,  18  L.  Ed.  646,  THE  HAMPTON. 

Mortgage  of  a  ship  is  not  entitled  to  any  priority  on  the  capture  of  a 
^CMel  as  a  prize  of  war;  it  creates  only  a  lien  on  the  property  mortgaged. 

Approved  in  the  Carlos  F.  Roses,  177  U.  S.  668,  44  L.  Ed.  934,  20 
Sup.  Ct.  808,  holding  right  of  capture  acts  on  proprietary  interest  of 
thing  captured  at  time  of  capture  and  is  not  affected  by  secret  liens; 
The  Battle,  6  Wall.  498,  18  L.  Ed.  933,'  holding  that  capture  as  prize  of 
war,  jure  belli,  overrides  all  previous  liens;  The  Siren,  7  Wall.  162,  19 
Ij.  Ed.  133,  holding  that  claims  for  maritime  torts  may  be  dealt  with  by 
Prise  Courts,  but  outstanding  claims  on  the  vessel  existing  previous  to 
the  capture  cannot  be  considered. 

Distinguished  in  dissenting  opinion  in  The  Carlos  F.  Roses,  177  U.  S. 
680, 683,  684,  44  L.  Ed.  939,  940,  20  Sup.  Ct.  813,  majority  holding  right  of 
capture  acts  on  proprietary  interest  of  thing  captured  at  time  of  capture, 
and  is  not  affected  by  secret  liens. 

Rights  of  lienholders  as  to  captured  property.    Note,  5  B.  E.  0. 
1002,  1004. 

Congress  has  full  control  over  the  law  of  prize  as  administered  in  the 
courts  of  the  United  States,  but  the  statutes  of  .1861  and  1863,  relating  to 
confiscation  during  the  Civil  War,  show  no  intention  to  modify  that  law. 

Approved  in  Brown  v.  Hiatt,  1  Dill.  381,  Fed.  Cas.  2011,  and  Philips 
V.  Hatch,  1  Dill.  576,  Fed.  Cas.  11,094,  with  other  authorities,  as  showing 
that  the  Supreme  Court  had  uniformly  held  that  the  general  rules  and 
principles  of  international  law  were  applicable  to  the  Civil  War;  Hill  v. 
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Baker,  32  Iowa,  310,  7  Am.  Rep.  196,  holdinf^  that  the  execution  of  a 
deed  between  citizens  of  the  loyal  and  Confederate  States  during  the 
Civil  War  was  void;  Billgerry  v.  Branch,  19  Qratt.  429,  100  Am.  Dec. 
703,  holding  that  the  indorsement  of  a  bill  drawn  by  a  bank  within  the 
Confederate  States^  on  a  bank  in  New  Orleans^  during  the  war^  was 

void. 

• 

5  WaU.  877^12,  18  L.  Ed.  588,  THE  WILUAM  BAGAIiEY. 

Public  war,  duly  declared  or  recognised  by  the  war-making  power,  im- 
ports a  prohibition,  upon  subjects  or  citizens,  of  all  AnmiwrH^i  intercourse 
with  citizens  or  persons  domiciled  in  enemy's  country. 

Approved  in  Hanger  v.  Abbott,  6  Wall.  535,  18  L.  Ed.  941,  holding 
that  in  all  commercial  nations  trading  with  the  enemy,  except  under  a 
government  license,  subjects  the  property  to  confiscation  or  capture  and 
condemnation;  Levy  v.  Stewart,  11  Wall.  250,  20  K  Ed.  88,  but  that 
restoration  of  peace  removed  the  disability;  Burbank  v.  Conrad,  96 
U.  S.  301,  24  L.  Ed.  727,  holding  that  a  registration  of  a  notarial 
act  of  sale  in  Louisiana,  made  subsequent  to  the  secession  of  that  State, 
was  void ;  Statham  v.  New  York  Life  Ins.  Co.,  45  Miss.  594,  7  Am.  Rep. 
739,  holding  that  a  refusal  by  an  agent  of  a  New  York  insurance  com- 
pany, who  remained  South  during  the  war,  to  accept  the  premium  on  its 
tender,  did  not  avoid  the  policy ;  Schacklett  v.  Polk,  51  Miss.  391,  hold- 
ing  that  a  contract  made  in  a  Northern  State  for  gathering  and  trans- 
porting a  cotton  crop  from  a  Southern  State  into  the  United  States,  was 
enforceable. 

Unless  co-owners  agree  on  a  managing  owner,  or  the  dissenting  minority 
invoke  the  interference  of  admiralty,  the  majority  in  interest  control  the 
employment  of  the  ship  and  appoint  the  master. 

Distinguished  in  In  re  Schooner  Eliza  B.  Emory,  3  Fed.  242,  hold- 
ing that  a  part  owner  may,  by  the  acceptance  of  a  consideration,  lose  his 
right  to  form  a  majority  of  owners  and  to  take  possession  and  control 
of  a  vessel  from  the  person  paying;  William  v.  Hays,  143  N.  Y.  453, 
38  N.  E.  452,  42  Am.  St  Rep.  751,  26  L.  R.  A.  167,  holding  that  the 
liability  of  a  part  owner  for  torts  was  not  affected  by  the  fact  of  his 
ownership. 

President's  blockade  proclamation  and  subsequent  interdiction  of  trade 
and  intercourse,  and  the  act  of  Congress  of  July  13,  1861,  showed  that  both 
Congress  and  President  recognized  that  civil  war  existed. 

Approved  in  Brown  v.  Hiatt,  1  Dill.  381,  Fed.  Cas.  2011,  and  JPhilips 
V.  Hatch,  1  Dill.  576,  Fed.  Cas.  11,094,  showing  that  the  contest  had  been 
constantly  r^arded  by  the  Supreme  Court  of  the  United  States  as  a 
civil  war,  to  which  the  rules  and  doctrines  of  international  law  applied; 
The  Ambrose  Light,  25  Fed.  446j  holding  that  by  notifying  the  Colum* 
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bian  government  it  would  refuse  to  recognize  the  closing  of  its  insurgent 
ports,  except  by  the  establishment  of  a  blockade,  there  was  a  recogni- 
tion, by  implication,  by  the  United  States,  of  a  state  of  war  and  of 
mutual  belligerent  rights;  Hill  v.  Baker,  32  Iowa,  310,  7  Am.  Eep.  196, 
holding  that  the  execution  of  a  deed  between  citizens  of  States  at  war 
was  in  violation  of  the  principles  of  international  law  and  void. 

War  dissolves  a  partnership  between  memhers  of  the  opposing  States  or 
countries.  Tbe  property  of  such  partnership  allowed  to  remain  in  the  enemy 
country  has  impressed  upon  It  the  character  of  enemy  property,  and  may  be 
condemned  as  such  or  for  breach  of  blockade. 

Approved  in  Tait  v.  New  York  Life  Ins.  Co.,  1  Plipp.  311,  Fed.  Cas. 
13,726,  holding  that  a  policy  of  a  mutual  insurance  company  is  dissolved 
by  the  outbreak  of  war  between  the  countries  of  iusurer  and  insured; 
Woods  V.  Wilder,  43  N.  Y.  170,  3  Am.  Rep.  688,  holding  that  a  bill 
drawn  after  the  outbreak  of  the  Civil  War  by  a  citizen  of  a  Southern 
State,  on  his  partner  in  New  York,  was  illegal ;  McStea  v.  Matthews,  50 
N.  Y.  170,  holding  that  a  partnership  between  citizens  of  North  and 
South  was  not  determined  until  the  President's  proclamation  of  August 
16,  1861;  Hubbard  v. 'Matthews,  54  N.  Y.  49,  13  Am.  Rep.  666,  holding 
that  when  an  agent  of  a  firm  in  New  Orleans  was  authorized  to  receive 
notice  of  dishonor  of  notes,  indorsed  by  his  principal  before  the  Civil 
War,  service  of  notice  on  such  agent  during  the  war  bound  the  principal, 
then  resident  in  the  North ;  Bellgerry  v.  Branch,  19  Gratt.  429,  100  Am. 
Dec.  704,  holding  that  an  indorsement  in  Virginia,  during  the  war,  of 
a  bill  drawn  there  on  a  bank  in  New  Orleans,  then  in  the  possession  of 
the  United  States,  was  void ;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt. 
835,  as  to  the  Civil  War  being  a  state  of  war  in  the  international  sense ; 
Small  V.  Lumpkin,  28  Gratt.  835,  and  Haymond  v.  Camden,  22  W.  Va. 
197^  to  same  point  and  effect. 

What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 
Note,  69  Am.  St.  Rep.  419. 

Executory  contracts  with  enemy,  or  even  with  a  neutral,  necessitating 
commercial  intercourse  with  the  enemy,  are  ipso  facto  dissolved  by  declara- 
tion of  war. 

Distinguished  in  Hamilton  v.  Mutual  Life  Ins.  Co.  of  New  York,  9 
Blatchf .  243,  Fed.  Cas.  5986,  holding  that  a  life  insurance  policy  issued 
by  an  of&ce  in  New  York  to  a  resident  in  Alabama,  before  the  war,  was 
not  dissolved  by  the  war. 

Contracts  with  alien  enemies.    Note,  96  Am.  Dec.  626,  629. 

If  a  foreign  war  break  out,  a  citizen  abroad  should  return  to  his  country 
without  delay;  if  it  he  a  civil  war,  and  he  is  a  resident  in  rebellious  section. 


6  WaU.  413-419  NOTES  ON  U.  S.  REPORTS.  216 

he  shoiad  leave  it  as  soon  as  practicable  and  adhere  to  regular  eetablished 
{[ovenunent. 

Approved  in  Gates  v.  Goodloe,  101  U.  S.  617,  25  L.  Ed.  897,  holding 
that  the  lessees  of  an  owner,  who  left  his  home  and  went  within  the 
Confederate  lines,  when  dispossessed  by  the  military  authorities  of  the 
North,  were  discharged  from  liability  for  rent  accruing  during  such  dis- 
possession; Seymour  v.  Bailey,  66  111.  298,  holding  that  a  party  residing 
in  a  seceding  State,  who  went  to  reside  in  a  foreign  country,  was  not 
under  restraint  of  war  as  to  defending  a  foreclosure  suit  brought  in  the 
loyal  States ;  Hall  v.  Connecticut  Mut.  Life  Ins.  Co.,  68  111.  361,  holding 
that  the  time  for  appearing  and  defending  a  decree  of  foreclosure,  after 
decree  under  section  15  of  the  Chancery  Act,  could  not  be  extended  in 
the  case  of  one  who  voluntarily  removed  from  the  State  after  the  com- 
mencement of  the  Civil  War  to  one  of  the  rebellious  States. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

No  one  but  a  party  appearing  in  lower  court  can  appeal  from  decree. 
Appellant  alone  can  be  heard  for  a  reversal,  and  appellees  always  in  sup- 
port of  the  decree,  but  cannot  have  any  greater  damages  than  were  assigned 
in  lower  court. 

Approved  in  The  Quickstep,  9  Wall.  672,  19  L.  Ed.  769,  holding  where 
a  libelant  in  collision  did  not  appeal  he  could  only  be  heard  in  support 
of  the  decree;  The  Maria  Martin,  12  Wall.  41,  20  L.  Ed.  258,  where  each 
party  appeals,  each  may  assign  error,  but  where  one  party  only  appeals 
the  other  is  bound  by  the  decree  and  can  only  be  heard  in  support;  Mail 
Company  v.  Flanders,  12  Wall.  135,  20  L.  Ed.  250,  to  same  effect ;  The 
Mabey,  13  Wall.  741,  20  L.  Ed.  474,  holding  that  the  losing  party  in  the 
lower  court  cannot  be  heard  in  opposition  to  the  decree  unless  he  also 
appeals;  The  Merrimac,  14  Wall.  201,  20  L.  Ed.  874,  to  same  effect; 
Shaw  V.  Folsom,  40  Fed.  512,  holding  the  court  could  not  decree  greater 
damages  than  were  allowed  in  the  District  Court,  as  the  libelant  had  not 
appealed. 

Modified  in  The  Stephen  Moigan,  94  U.  S.  599,  24  L.  Ed.  266,  affirming 
the  rule  as  to  not  hearing  nonappealing  parties  in  opposition  to  the  de- 
cree unless  it  appears  that  the  proceedings  in  appealing  were  unauthor- 
ized or  irregular. 

Denied  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  964,  93 
C.  C.  A.  360,  holding  appeal  in  admiralty  to  Circuit  Court  of  Appeals 
opened  case  for  trial  de  novo. 

5  WaU.  413-419,  18  L.  Ed.  667,  EWINO  V.  ST.  LOUIS. 

Equity  will  not  interfere  by  injunction  with  proceedings  of  inferior 
boards  or  courts  of  qiecial  Jurisdiction  unless  to  prevent  a  multiplicity  of 
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suits  or  Ixreparable  Injury,  or  unless  the  alleged  invalidity  of  a  proceeding 
▼alid  on  its  face  consists  in  matters  to  be  established  by  extrinsic  oTidence; 
in  other  cases  the  remedy  is  by  certiorari. 

Approved  in  Whitney  v.  Dick,  202  U.  S.  138,  50  L.  Ed.  965,  26  Sup. 
Ct.  584,  Supreme  Court  will  not  issue  certiorari  as  substitute  for  writ 
of  error  to  review  conviction  in  lower  court  where  only  question  is 
whether  Federal  courts  have  jurisdiction  to  punish  offense;  Union  Ry. 
Co.  V.  Illinois  Cent.  R.  Co.,  207  Fed.  748, 126  C.  C.  A.  283,  holding  equity 
would  not  interfere  to  control  condemnation  proceedings  pending  in 
State  court;  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747,  hold- 
ing bill  in  equity  alleging  possession  by  complainant  and  that  defendant 
repeatedly  trespasses  under  claim  of  right,  but  setting  out  complain- 
ant's title,  did  not  state  cause  of  action  to  remove  cloud  on  title,  and 
complainant  had  adequate  remedy  at  law;  Union  Pac.  R.  Co.  v.  Flynn, 
180  Fed.  572,  denying  certiorari  to  review  validity  of  tax  levy  on  ground 
that  petitioner  had  adequate  remedy  at  law;  Robinson  v.  Southern  Cal. 
Ry.  Co.,  129  Cal.  11,  61  Pac.  948,  holding  railroads  cannot  enter  private 
lands  and  construct  road  without  commencing  condemnation  proceed- 
ings; Wood  V.  District  of  Columbia,  6  Mackey  (t).  C.)  153,  holding 
certiorari  lay  to  review  proceedings  on  levy  of  invalid  tax ;  Harkness  v. 
Board  of  Public  Wks.,  1  McAr.  (D.  C.)  127,  denying  injunction  to  re- 
strain enforcement  of  alleged  illegal  tax;  Hannibal  etc.  R.-R.  Co.  v. 
Nortoni,  164  Mo.  160,  55  S.  W.  221,  holding  where  deed  is  clearly  fraud 
on  its  face,  i.  e.,  where  records  show  grantor  had  no  title  equity  will  not 
set  it  aside;  Tilton  v.  Oregon  Central  Military  R.  R.  Co.,  3  Sawy.  25, 
Fed.  Cas.  14,055,  holding  equity  will  not  restrain  collection  of  an  illegal 
tax  unless  enforcement  would  lead  to  a  multiplicity  of  suits,  produce 
irreparable  injury  or  cloud  the  title  of  real  estate ;  West  Portland  Hotel 
Assn.  V.  Lownsdale,  9  Sawy.  118, 17  Fed.  618,  holding  the  court  may  en- 
join a  sale  which  would  cast  a  cloud  on  title ;  Coulson  v.  Portland, 
Deady,  491,  493,  494,  Fed.  Cas.  3275,  holding  that  equity  will  enjoin 
collection  of  a  continuing  tax  to  be  levied  annually  to  avoid  multiplicity 
of  suits ;  Lent  v.  Tillson,  72  Cal.  434, 14  Pac.  83,  holding  that  if  the  stat- 
ute under  which  an  assessment  was  levied  was  valid,  but  defects  in  the 
procedure  rendered  the  proceedings  void  for  want  of  jurisdiction,  the 
plaintiffs  had  an  adequate  remedy  by  certiorari;  Murphy  v.  Wilming- 
ton, 6  Houst.  137, 138,  22  Am.  St.  Rep.  354,  355,  holding  that  equity  will 
relieve  where  the  cloud  of  a  title  is  shown  by  evidence  dehors  the  rec* 
ord;  Brown  v.  Trustees,  11  Bush,  439,  refusing  injunction  to  restrain 
enforcement  of  a  municipal  ordinance  requiring  all  boats  arriving  to 
land  at  the  public  landing,  on  the  ground  that  it  would  injure  plaintiff's 
bosiness  as  wharfingers ;.  Shinkle  v.  Covington,  83  Ky.  429,  enjoining  the 
prosecution  of  penal  actions  for  exclusive  use  of  a  wharf  under  a 
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municipal  ordinance,  pending  settlement  of  the  controversy  as  to  the 
use  and  possession  of  the  property;  South  Covington  etc.  R.  R  Co.  v. 
Berry,  93  Ky.  46,  40  Am.  St  Bep.  162,  15  L.  R.  A.  604,  18  S.  W.  1026, 
g^nting  injunction  to  prevent  enforcement  of  an  ordinance  imposing 
penalty  on  street  railway  company  for  running  cars  without  a  driver 
and  conductor;  Locke  v.  Selectmen  of  Lexington,  122  Mass.  291,  holding 
certiorari  will  not  lie  in  a  case  where  there  was  no  jurisdiction  and  no 
court ;  State  v.  Mayor  of  St.  Paul,  34  Minn.  261,  26  N.  W.  449,  certiorari 
will  not  lie  to  review  action  of  a  mayor  in  revoking,  without  authority", 
an  auctioneer's  city  license;  Anderson  v.  St.  Louis,  47  Mo.  487,  denying 
injunction  to  restrain  a  city  from  taking  possession  of  land  condemned 
for  a  wharf  by  the  land  commissioner;  Hull  v.  Chicago  etc.  R.  R.  Co., 
21  Neb.  375,  32  N.  W.  164,  holding  that  the  remedy  of  a  property  owner 
against  a  railway  company  for  taking  land  illegally  was  in  ejectment; 
dissenting  opinion  in  Verdin  v.  St.  Louis,  131  Mo.  116, 116,  33  S.  W.  502, 
majority  holding  a  bill  maintainable  by  property  owner  to  cancel  a  void 
bill  for  street  work. 

Distinguished  in  United  States  v.  Dickinson,  213  XJ.  S.  101,  53  L.  Ed. 
719,  29  Sup.  Ct.  486,  holding  power  of  Supreme  Court  to  issue  certiorari 
under  section  716,  Revised  Statutes,  is  not  grant  of  appellate  jurisdiction 
to  review  to  correct  mere  error;  Bessette  v.  Goddard,  87  Vt.  83,  88  Atl. 
3,  holding  equity  would  enjoin  enforcement  of  order  of  public  service 
commission  to  remove  grade  crossings  made  without  jurisdiction,  at 
instance  of  owner  alleging  irreparable  injury;  Torpedo  Co.  v.  Borough 
of  Clarendon,  19  Fed.  233,  denying  injunction  to  restrain  enforcement 
of  an  ordinance  imposing  penalty  for  storing  nitro-glycerine  in  an  oil 
district. 

Equitable  jurisdiction  as  to  injunctions  against  judgments.    Note, 
32  L.  R.  A.  327. 

No  greater  relief  can  be  had  in  Federal  than  in  State  courts.    If  in  the 
latter,  equity  would  aif ord  no  relief,  neither  will  it  in  the  former. 

Approved  in  Union  Ry.  Co.  v.  Illinois  Cent.  R.  Co.,  207  Fed.  747,  125 
C.  C.  A.  283,  holding  in  equity  suit  to  enjoin  judgment  decreeing  right 
of  one  railroad  to  cross  another  at  grade,  complainant  was  entitled  to 
no  greater  relief  than  obtainable  in  State  court;  Mc^Intosh  v.  Pittsburg, 
112  Fed.  709,  holding  State  decision  sustaining  validity  of  ordinance  for 
widening  street,  rendered  on  appeal  taken  by  property  owners  affected, 
is  conclusive  in  Federal  courts  on  all  property  owners  similarly  affected ; 
Field  V.  Brantley,  139  Ga.  440,  77  S.  E.  661,  holding  pendency  of  bill  in 
Federal  court  to  cancel  will  and  enjoin  probate  was  not  ground  for 
caveat  to  probate  in  State  court;  Bridges  v.  Sheldon,  18  Blatchf.  613.. 
7  Fed.  41,  applying  rule  in  a  suit  brought  in  Federal  courts^  on  ground 
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of  diverse  citizenship,  to  ascertain  the  amount  due  under  a  contract; 
Pennsylvania  B.  R.  Co.  v.  National  Docks  etc.  R.  R.  Co.,  56  Fed.  699, 
holding  injunction  will  not  lie  to  restrain  commissioners  from  con- 
demning a  right  of  crossing  railroad  tracks,  where,  under  State  law, 
certiorari  was  an  adequate  and  complete  remedy;  Cooper  v.  Anniston 
etc.  R.  k.  Co.,  85  Ala.  108,  4  South.  689,  holding  that  errors  of  law 
committed  in  proceedings  to  condemn  a  right  of  way  furnished  no 
ground  for  equitable  interference;  dissenting  opinion  in  James  v.  Gray, 
131  Fed.  415,  1  L.  R.  A.  (N.  S.)  821,  65  C.  C.  A.  386,  majority  holding 
loan  by  wife  to  husband  from  her  separate  estate  is  provable  in  bank- 
rupt<;y,  irrespective  of  its  enforceability  under  State  law. 

Criticised  in  Borden's  Condensed  Milk  Co.  v.  Baker,  177  Fed.  911,  101 
C.  C.  A.  186,  holding  Federal  equity  court  does  not  inquire  whether 
remedies  at  law  are  available  in  state  courts  but  confines  inquiry  to 
remedies  in  Federal  courts  alone;  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88 
Fed.  359,  31  C.  C.  A.  537,  holding  that  the  Federal  courts  had  jurisdic- 
tion of  an  equitable  proceeding  to  enjoin  State  officers  from  certifying 
a  tax,  where  certiorari  in  State  courts  would  not  have  been  an  adequate 
remedy. 

Diatingoished  in  Q«rrell  ▼.  Dickson,  26  Fed.  455,  holding  that  a  bill 
in  equity  to  subject  a  patent  right  to  the  payment  of  a  judgment  debt 
will  lie  in  Federal  courts,  though  not  in  courts  of  State. 

Miscellaneous.  Cited  in  City  of  Ensley  v.  Mc Williams,  145  Ala.  166, 
117  Am.  St.  Bep.  26,  41  South.  297,  to  point  that  sale  of  land  for  taxes 
under  void  statute  casts  no  cloud  on  title. 

5  WaU.  419-433,  18  L.  Ed.  700,  DE  OBOOT  ▼.  UKITED  STATES. 

On  appeal  from  Court  of  Claims,  only  such  facts  found  by  lower  court 
sikould  be  embodied  in  record  as  will  enable  Supreme  Court  to  decide  ques- 
tions of  law.    It  should  not  include  evidence  in  detail. 

Approved  in  The  Abbotsford,  98  U.  S.  444,  25  L.  Ed.  169,  holding  that 
the  words  in  the  statute  of  1875  (18  Stat.  315),  limiting  the  reviewin** 
I)ower  of  the  Supreme  Court,  confined  the  jurisdiction  to  the  re-examina- 
tion of  questions  of  law  alone;  United  States  v.  Jones,  119  U.  S.  479, 
30  L.  Ed.  440,  7  Sup.  Ct.  284,  holding  that  the  decisions  of  the  Court  of 
Claims  were  appealable. 

Award  exceeding  submission  is  not  invalid  if  excess  can  be  clearly 
aeparated  tiom  that  which  is  within  the  submission,  and  the  latter  may 
stand;  but  an  award  must  be  in  itself  a  complete  adjustment  of  the  con- 
troveisles  submitted. 

Approved  in  Snead  etc.  Iron  Works  v.  Merchants'  Loan  etc.  Co.,  225 
lU.  464,  9  L.  R.  A.  (N.  S.)  1007,  80  N.  E.  241,  holding  award  by  arbitra- 
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tion  nnder  terms  of  building  contract  void  for  failure  to  observe  terms ; 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  484,  38  L.  Ed. 
1060, 14  Sup.  Ct.  1136,  holding  that  the  duties  of  Federal  Circuit  Courts, 
under  the  Interstate  Commerce  Act,  section  12,  are  judicial,  and  include 
the  power  of  compelling  evidence  and  production  of  documents ;  Bullock 
V.  Bergman,  46  Md.  280,  where  an  award  exceeded  the  submission,  and 
the  separability  was  not  apparent  on  the  face  of  the  award,  it  could  not 
be  sustained. 

United  States  cannot  be  sued  for  a  claim  or  demand  against  it,  without 
its  consent. 

Approved  in  United  States  v.  Lee,  106  U.  S.  227,  27  L.  Ed.  184, 1  Sup. 
Ct.  266,  holding  that  on  its  being  shown  to  the  court,  in  an  action  of 
ejectment,  that  the  land  was  in  the  possession  of  the  United  States,  by 
its  officers,  the  court  had  no  authority  to  proceed  to  trial  and  judgment ; 
United  States  v.  Wickersham,  10  Fed.  508,  declining  jurisdiction  of  a 
suit  to  appoint  a  receiver  of  property  in  possession  of  the  United  States^ 
under  a  decree  of  the  court. 

Federal  courts  caxmot  render  Judgment  for  a  defendant  pleading  a  set- 
off, authorized  by  acts  of  Congress,  in  suit  by  tnilted  States,  but  it  may  be 
Judicially  ascertained  that  on  striking  a  balance  the  government  is  indebted 
to  the  defendant  in  an  ascertained  amount. 

Approved  in  United  States  v.  Gillies^  144  Fed.  991,  following  rule; 
Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  481,  23  Sup.  Ct.  285. 
holding  in  suit  on  bond  of  mint  superintendent  to  recover  shortage,  no 
credit  can  be  allowed  where  no  claim  was  first  presented  to  treasury 
accounting  officers;  United  States  v.  Warren,  12  Okl.  364,  71  Pac.  689, 
applying  rule  in  action  by  government  against  District  Court  clerk  for 
moneys  erroneously  paid  as  compensation;  United  States  v.  Eckford,  6 
Wall.  491, 18  L.  Ed.  922,  holding,  in  an  action  by  the  government  against 
a  collector,  under  section  3  of  1  Stat.  515,  which  specially  allowed  a  set- 
off to  be  made,  that  a  verdict  that  there  was  due  from  the  government 
a  stated  sum,  with  judgment  that  defendan,t  was  entitled  to  be  paid 
same,  was  invalid ;  Case  v.  Terrell,  U  Wall.  201,  20  L.  Ed.  134,  holding 
that  only  the  Court  of  Claims  had  power  to  render  a  judgment  against 
the  United  States;  Lee  v.  Kaufman,  3  Hughes,  126,  Fed.  Cas.  8191,  hold- 
ing'that  courts  may  take  cognizance  of  actions  affecting  the  x>ersonal 
property  of  the  government,  whenever  the  service  of  mesne  process 
before  adjudication  does  not  involve  the  seizure  of  the  prox>erty  out  of 
the  hands  of  its  officers ;  Schaumburg  v.  United  States,  21  Fed.  Cas.  655, 
setoff  pleaded  by  paymaster  only  entitled  him  to  a  general  verdict  (af- 
firmed in  103  U.  S.  667,  26  L.  isd.  599) ;  People  v.  DennisoOi  84  N.  Y. 
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281,  holding  that  a  counterclaim  was  available  only  to  the  extent  neces- 
sary to  defeat  the  claim  of  the  government. 

Setoff,  counterclaim,  or  recoupment  in  action  by  State.    Note,  S3 
L.  R.  A.  (N.  S.)  382. 

When  Oongress  repeals  its  former  resolution,  referring  a  question  of 
compensation  to  Secretary  of  Treasury,  and  directs  transmission  of  all  papers 
to  Court  of  Claims,  intention  is  evident  that  no  Judgment  should  be  rendered 
on  secretary's  award. 

Approved  in  Gordon  v.  United  States,  7  Wall.  194, 19  L.  Ed.  37,  hold- 
ing, in  a  similar  case  referred  to  the  Secretary  of  War,  that  the  resolu- 
tion conferred  no  judicial  power  on  him  nor  authorized  him  to  make  a 
final  adjustment  of  the  matter. 

Jurisdiction,  where  United  States  is  defendant,  is  limited  to  such  cases 
as  Congress  has  prescribed.  Congress  can  withdraw  any  class  of  cases,  or 
any  particular  case,  and  prescribe  the  circumstances  under  wUch  alone  the 
court  can  render  a  Judgment  against  the  government. 

Approved  in  State  v.  Croom,  62  Fla.  302,  67  South.  426,  holding  legis- 
lature had  power  to  determine  claims  against  State,  and  when  it  has 
acted  on  claim  controller  cannot  be  compelled  by  mandamus  at  instance 
of  claimant  to  reinvestigate  and  audit  claim;  United  States  v.  Foreman^ 
5  Okl.  257,  48  Pac.  98,  one  bringing  suit  against  government  in  terri- 
torial District  Court  to  recover  money  paid  for  land  on  which  entry 
canceled  need  not  show  surrender  of  duplicate  receipt  to  Secretary  of 
Interior  and  relinquishment  of  claim  to  land;  Smithmeyer  v.  United 
States,  147  U.  S.  358,  87  L.  Ed.  200,  13  Sup.  Ct.  326,  interpreting  act  of 
1888,  provir.lng  a  mode  of  adjusting  claims  relating  to  the  building  of 
the  library  of  Congress;  Austin  v.  United  States,  155  U.  S.  430,  89 
L.  Ed.  211,  15  Sup.  Ct.  173,  holding  that  under  an  act  of.  1833,  the 
establishment  of  the  fact  of  the  claimant's  loyalty  was  made  a  pre- 
requisite to  jurisdiction  of  the  Court  of  Claims. 

Bissolution  prescribing  rules  under  which  any  particular  claim  against 
government  is  to  be  adjusted,  in  Court  of  Claims,  constitutes  law  of  case. 

Approved  .in  Julian  v.  The  State,  140  Ind.  586,  39  N.  E.  925,  holding 
that,  in  consequence  of  the  statute  of  March  9,  1889,  courts  had  no 
jurisdiction  of  adjudication  of  adjustment  and  settlement  of  a  claim 
for  services  in  selling  Beaver  Lake. 

5  WaU.  433-444,  18  L.  Ed.  596,  NICHOLS  ▼.  LEVY. 

Supreme  Court  adopts  highest  court's  construction  of  State  law  involT- 
ing  a  rule  of  property. 
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Approved  in  Camden  &  Suburban  Ry.  Co.  v.  Stetson,  177  0.  S.  175, 
44  L.  Ed.  722,  20  Sup.  Ct.  619,  holding  Federal  court  may  order  plain- 
tiff's surgical  examination  in  action  for  personal  injuries,  in  accordance 
with  provision  of  statute  of  State  where  court  is  sitting;  Thompson  v. 
McConnell,  107  Fed.  36,  46  C.  C.  A.  124,  holding  under  Texas  statute, 
rural  homestead  of  insolvent  being  exempt  from  execution,  it  cannot  be 
subject  of  fraudulent  conveyance  as  against  grantor's  creditors;  Barrett 
V.  Holmes,  102  U.  S.  655,  26  L.  Ed.  292,  as  to  the  statute  of  limitations 
in  Iowa,  with  relation  to  claims  of  title  under  tax  deeds;  Spindle  v. 
Shreve,  111  U.  S.  546,  28  L.  Ed.  518,  4  Sup.  Ct.  524,  as  to  laws  of  Illinois 
on  the  liability  of  interest  in  real  estate  to  payment  of  debts  of  the 
beneficiary;  Lauriat  v.  Stratton,  6  Sawy.  347,  11  Fed.  114,  admitting 
the  rule,  but  refusing  to  follow  it  where  the  construction  depended  on 
a  single  decision  of  the  State  court ;  Barney  v.  Keokuk,  4  Dill.  598,  Fed. 
Cas.  1032,  as  to  the  statutes  of  Iowa,  giving  railroad  companies  the  right 
of  laying  their  tracks  in  city  streets;  State  v.  Grand  Trunk  Ry.  Co.,  3 
Fed.  889,  as  to  an  indictment  of  a  railway  company  for  negligence  caus- 
ing death,  under  laws  of  New  Hampshire,  collecting  authorities ;  Hazard 
V.  Vermont  etc.  R.  R.  Co.,  17  Fed.  755,  in  deciding  the  validity  of  a  bond 
mortgage  of  railroad  property  claimed  to  be  ultra  vires  under  the  char- 
ter and  laws  of  Vermont;  Buford  v.  Holley,  28  Fed.  685,  holding  that 
section  3886  of  code  of  Alabama  was  operative  in  the  Circuit  Courts  of 
the  United  States  within  that  State;  Qreen  v.  Root,  62  Fed.  194,  as  to 
the  homestead  laws  of  Iowa;  Independent  District  of  Pella  v.  Beard,  83 
Fed.  15,  holding  that  the  decisions  of  State  courts  would  be  followed  in 
adjudging  a  preference  to  a  claim  against  funds  in  the  hands  of  a  re- 
ceiver of  an  insolvent  national  bank ;  Jourolmon  v.  Massengill,  86  Tenn. 
125,  5  S.  W.  733,  holding  the  principal  case  finally  settled  the  construc- 
tion of  the  statute  of  1832  and  the  validity  of  trusts  created  to  protect 
an  estate  against  creditors. 

Distinguished  in  O'Connell  v.  Reed,  56  Fed.  534,  5  C.  C.  A.  586,  hold- 
ing that  the  rule  did  not  apply  to  statutes,  rules  of  practice  and  de- 
cisions of  State  courts  antagonistic  to  the  Federal  system  of  jurispru- 
dence, reviewing  authorities. 

Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  487. 

Beneficial  interest  of  cestui  que  trust  is  liable  for  payment  of  his  debts. 
It  cannot  be  invested  witb  the  inconsistent  characteristics  of  enjoyment  by 
beneficiary  and  immunity  from  his  creditors. 

Approved  in  In  re  Bonvillain,  232  Fed.  372,  holding  life  policy  of 
bankrupt  payable  to  wife  but  subject  to  change  of  beneficiary  at  will 
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and  having  eash  snrrender  value  passed  to  trustee;  Fearson  v.  Danlop, 
21  D.  C.  239,  holding  where  debtor  was  only  entitled  to  have  income 
from  trust  applied  to  his  maintenance,  such  income  was  not  subject  to 
execution  for  debts  which  were  not  for  necessaries ;  Raynolds  v.  Hanna, 
55  Fed.  792,  795,  796,  holding  that  in  the  absence  of  exemption  by 
statute  or  express  trust,  a  share  of  the  income  of  a  tenant  for  life  in  an 
estate  until  the  final  distribution  could  be  subjected  to  payment  of 
a  judgment;  In  re  Baudouine,  96  Fed.  539,  holding  that  the  entire  life 
interest,  under  a  will,  passes  to  a  trustee  in  bankruptcy,  and  no  part 
of  it  is  after-acquired  property;  Spring  v.  Randall,  107  Mich.  107,  64 
N.  W.  1065,  holding  that,  under  the  statutes  of  Michigan,  court  might 
direct  the  trustees  to  pay  a  judgment  against  the  cestui  que  trust  out 
of  the  surplus  income  of  a  fund  in  the  hands  of  trustees  for  his  support ; 
Turley  v.  Massengill,  7  Lea,  357,  holding  that  the  rights  of  creditors 
could  not  be  defeated  by  merely  placing  the  legal  estate  in  a  trustee; 
dissenting  opinion  in  Seymour  v.  McAvoy,  121  Cal.  445,  41  L.  B.  A.  548, 
53  Pac.  948,  majority  holding  that  the  author  of  a  trust,  to  pay  or  apply 
income  for  the  benefit  of  another,  may  lawfully  provide  that  the  interest 
of  the  beneficiary  shall  not  be  assignable  or  subject  to  the  claims  of 
creditors,  and  that  such  provisions  may  be  implied;  Smith  v.  Towers, 
69  Md.  103,  15  Atl.  97,  majority  holding  that  the  founder  of  a  trust 
may  provide  in  direct  terms  that  his  property  shall  go  to  his  beneficiary 
to  the  exclusion  of  his  alienee  and  creditors. 

Distinguished  in  Potter  v.  Couch,  141  U.  S.  317,  35  L.  Ed.  732,  11 
Sup.  Ct.  1011,  holding  that  by  laws  of  Illinois  an  equitable  estate  could 
not  be  made  liable  for  the  owner's  debts ;  Guernsey  v.  Lazear,  51  W.  Va. 
333,  41  S.  E.  407,  upholding  provision  in  will  that  profits  of  trust  for 
benefit  of  husband  shall  not  be  liable  for  past  or  future  debts;  Marye 
V.  Root,  27  Fla.  468,  8  South.  640,  holding  that  rule  did  not  apply  where, 
by  the  statute  giving  a,  husband  the  care  and  management  of  his  wife's 
property,  the  same  statute  exempted  such  property  from  liability  to  his 
debts. 

Criticised  in  Weller  v.  Noifsinger,  57  Neb.  461,  77  N.  W.  1077,  holding 
that  the  rule  had  been  repudiated  in  several  States,  but  where  the  devise 
vested  the  legal  estate  in  the  beneficiary  the  restraint  on  alienation  was 
valid. 

Creditor's  bills  and  proceedings  in  equity  in  aid  of  executions.    Note^ 

90  Am.  Dec.  293. 
Creditor's  bill  to  reach  debtor's  choses  in  action.    Note,  27  Am.  Dec. 

459. 
Property  reachable  by  creditor's  bill.    Note,  Ann.  Gas.  1914B,  950. 

A  condition  precedent  In  a  trust,  that  estate  shall  not  vest  until  hene* 
ildary's  dehts-  are  paid,  and  condition  subsequent  that  it  shall  be  divested 
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by  inBolvency,  with  a  limitation  over,  are  vaUcL    Beyond  tbia  protectioiL 
from'  claims  of  creditors  1b  not  allowed  to  go. 

Approved  in  Sparhawk  v.  Cloon,  125  Mass.  266,  as  to  validity  of 
trusts  where  the  intention  to  exempt  was  express;  Jonrolmon  v.  Massen- 
gill,  86  Tenn.  102,  5  S.  W.  725,  holding  that,  under  the  laws  of  Ten- 
nessee, an  active  trust  for  the  support  of  testator's  widow  and  son  is 
valid,  although  intended  to  protect  the  property  against  the  debts  and 
contracts  of  the  son. 

Distinguished  in  Manierre  v.  Welling,  32  R.  I.  137,  Ann.  Gas.  1912G, 
1811,  78  Atl.  520,  restraints  on  alienation  imposed  by  will  held  to  be 
so  general  and  so  nearly  absolute  as  to  be  void. 

Whether  property  may  be  so  devised  as  not  to  be  subject  to  execu- 
tion against  beneficiary.    Note,  32  Am.  Dec.  243. 

Validity  of  trust  providing  that  property  shall  go  to  beneficiary 
to  the  exclusion  of  his  alienees  and  his  creditors.  Note,  9 
Am.  St.  Rep.  406. 

Spendthrift  trusts.    Note,  24  Am.  St  Rep.  689. 

Miscellaneous.  Cited  in  Nashville  Trust  Co.  v.  Smythe,  94  Tenn,  517, 
45  Am.  St.  Rep.  750,  27  L.  R.  A.  665,  29  S.  W.  904,  in  statement  by  the 
court  of  the  case  and  the  arguments  used. 

5  WalL  444-450,  18  It.  Zd.  492,  X7NITED  STATES  V.  ABldUO. 

Where  Mexican  grant  recognizes  rights  of  prior  grantees  as  exlstingt 
such  rights  would  be  considered  as  superior,  notwithstanding  patent  issued 
first  to  subsequent  grantee. 

Approved  in  Bissell  v.  Henshaw,  1  Sawy.  580,  Fed.  Cas.  1447,  wh^^re 
two  Mexican  grants  were  conformed  within  same  exterior  boundaries, 
and  boundaries  overlapped  to  the  extent  of  one  square  league,  the  pat- 
entees under  the  elder  grant,  though  the  last  to  be  located  and  patented, 
had  the  better  title. 

Distinguished  in  Bixby  v.  Bent,  59  Cal.  529,  holding  that  a  mere 
license  of  occupation  of  land,  after  abandonment,  conferred  no  pro- 
prietary title  capable  of  being  the  subject  of  a  deed  of  exchange. 

Where  a  grant  was  of  a  speciflc  quantity,  within  exterior  limits  embrac- 
ing a  larger  quantity,  neither  the  Mexican  nor  United  States  governments 
were  bound  to  allow  selection  according  to  grantee's  wishes.  The  govern- 
ment's duty  is  discharged  when  right  to  the  granted  quantity  is  attache^  to 
a  speciflc  and  defined  tract. 

Approved  in  United  States  v.  McLaughlin,  127  U.  S.  450,  32  L.  Ed. 
221,  8  Sup.  Ct.  1187,  holding  that  selection  by  the  grantee  was  a  matter 
of  favor  not  of  right;  Cameron  v.  United  States,  148  U.  S.  309,  87  L.  Ed. 
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462,  13  Sup.  Ct.  599,  holding  that  land  claimed  to  be  held  nnder  oolor 
of  title,  on  a  floating  Mexican  grant,  was  not  public  land« 

Miscellaneous.  Cited  in  State  v.  Board  of  Commissioners,  29  S.  D. 
375,  137  N.  W.  359,  to  point  that  adverse  party  in  special  proceeding 
embraced  anyone  whose  right  might  be  adversely  affected  by  judg- 
ment; Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  590,  36  L.  Ed. 
286,  11  Sup.  Ct.  663,  as  generally  supporting  the  court's  decision  that 
a  colonization  grant  of  land  in  Mexico  passed  no  title  until  the  colony 
was  established. 

5  WalL  461-4^  18  Ii.  Ed.  494,  SEBBANO  ▼.  X7NITED  STATEa  * 

Jjtong  occupation  merely  by  permission  ftom  priest  of  a  mission  or  com- 
mandante,  in  California,  held  insufficient  to  raise  any  claim  of  title  against 
government. 

Approved  in  Peabody  v.  United  States,  175  U.  S.  551,  44  L.  Ed.  269, 
20  Sup.  Ct.  221,  holding  no  presumption  of  Mexican  grant  arises  from 
continued  possession,  where  possession  was  originally  taken  under  li- 
cense to  use  land ;  Miller  v.  Dale,  92  U.  S.  476,  23  L.  Ed.  737,  holding  a 
Mexican  license  to  occupy  for  cultivation  conferred  no  interest  in  the 
land  as  against  the  United  States;  United  States  v.  Berreyesa,  24  Fed. 
Cas.  1134,  holding  that  possession  for  cultivation  of  pueblo  land  con- 
ferred no  claim  as  against  the  United  States. 

5  Wall.  462-475,  18  L.  Ed.  497   (LICENSE  TAX  OASES),  T7NITED  STATES 
▼.  VASSAB. 

Supreme  Court  can  know  nothing  of  public  policy  except  ftom  the  Con- 
stitution and  laws  and  course  of  administration  and  decision;  it  cannot  ex- 
amine questions  as  expedient  or  inexpedient,  politic  or  impolitic;  such  con- 
siderationa  must  he  addressed  to  the  legislature. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  969,  holding. public  policy 
as  to  right  to  question  validity  of  acts  of  de  facto  corporation  was  de- 
termined by  Constitution,  statutes  and  decisions  of  highest  courts;  Mc- 
Cue  V.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed.  443,  93  C.  C.  A.  71, 
holding  public  policy  of  state  declared  by  statute  or  uniform  decisions 
would  be  followed  in  Federal  courts  as  to  matters  governed  by  State 
laws ;  Appeal  of  AUyn,  81  Conn.  537,  129  Am.  St.  Bep.  225,  23  L.  B.  A. 
(N.  S.)  680,  71  Atl.  795,  holding  court  would  not  impute  to  legislature 
disr^ard  of  fundamental  principles  of  morality  and  justice  in  enacting 
liquor  license  laws ;  In  re  Cahn,  Belt  &  Co.,  27  App.  D.  C.  180,  holding 
r^istration  of  coat  of  arms  of  State  as  trademark  was  contrary  to 
public  policy ;  Leeds  v.  Townsend,  228  111.  457,  18  L.  R.  A.  (N.  S.)  191, 
81  N.  E.  1071,  holding  partnership  agreement  to  organize  street  railway 
company  and  construction  company  and  control  latter,  work  done  by 
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which  was  to  be  paid  for  in  stocks  and  bonds  of  railway  at  sum  in  ex- 
cess of  construction,  cost  was  not  unenforceable  as  against  public  policy; 
Langdon  v.  Conlin,  67  Neb.  246,  108  Am.  St.  Rep.  644,  93  N.  W.  390, 
holding  void  contract  between  attorney  and  layman  by  which  latter  is 
to  get  cases  for  former  and  assist  in  looking  after  witnesses  for  share 
in  fees ;  Henry  v.  Cherry  &  Webb,  30  R.  I.  34,  186  Am.  St.  Rep.  928>  18 
Ann.  CaA.  1006,  24  L.  R.  A.  (N.  S.)  991,  73  Atl.  106,  holding  there  was 
no  common  law  right  of  privacy  warranting  damages  for  publication  of 
photograph  of  person  as  part  of  advertisement  without  his  consent; 
State  v.  Foster,  22  R.  I.  172,  46  Atl.  836,  holding  resident  of  one  city 
with  pennanent  place  of  business  there,  who  opens  temporary  store  in 
another  city,  is  an  itinerant  vendor,  within  Pub.  Laws,  c.  326;  Clark  v. 
Memphis  St.  Ry.  Co.,  123  Tenn.  240,  130  S.  W.  763,  holding  mere  silence 
on  subject  in  statutes  and  decisions  as  to  power  of  corporations  may 
indicate  power  is  not  against  public  policy;  St.  Louis  Mining  Co.  v. 
Montana  Mining  Co.,  171  U.  S.  656,  43  L.  Ed.  322,  19  Sup.  Ct.  63,  hold- 
ing that  where  there  is  color  for  a  motion  to  dismiss,  the  Ksourt  may 
dispose  of  the  case  on  a  motion  to  affirm;  Kimball  v.  Mobile  Co.,  3 
Woods,  560,  Fed.  Cas.  7774,  holding  court  could  not  amend,  modify  or 
annul  acts  of  Alabama  relating  to  Mobile  Harbor,  because  they  seemed 
to  be  harsh  or  unjust;  Hudson  v.  Stewart,  48  Ala.  208,  holding  court 
could  not  inquire  into  insolvency  of  an  estate  in  a  proceeding  to  set 
aside  a  portion  for  benefit  of  only  child  and  distributee  exempt  from 
decedent's  debts;  Davis  v.  State,  68  Ala.  62,  44  Am.  Rep.  130,  consider- 
ing the  constitutionality  of  the  act  of  1878-1879  for  preventing,  in  cer- 
tain cases,  the  sale  of  cotton  in  certain  counties;  Alpers  v.  Hunt,  86 
Cal.  84,  21  Am.  St.  Rep.  21,  9  L.  R.  A.  485,  24  Pao.  848,  holding  that 
courts  are  justified  in  declaring  a  contract  to  procure  a  client  for  an 
attorney,  for  a  share  of  the  fees,  void  as  against  public  policy,  when  ex- 
pressly or  impliedly  forbidden  by  common  or  statute  law;  Jamieson  v. 
Indiana  Natural  Gas  etc.  Co.,  128  Ind.  661  (in  which  it  is  erroneously 
referenced  as  6  How.  604,  12  L.  Ed.  256),  12  L.  R.  A.  654,  28  N.  E.  78, 
holding  that  the  act  of  March  4, 1891,  regulating  the  pressure  of  natural 
gas  in  pipes  is  a  valid  exercise  of  the  police  power ;  People  v.  Budd,  117 
N.  T.  26, 15  Am.  St.  Rep.  479,  5  L.  R.  A.  569,  22  N.  E.  679,  holding  that 
State  law  of  1888,  regulating  the  charges  for  grain  elevators,  is  valid; 
Brown  v.  Speyers,  20  Gratt.  311,  holding  that  contracts  for  sale  and 
purchase  of  gold  are  not  void  as  against  public  policy;  Boynton  v.  Mc- 
Neal,  31  Gratt.  464,  holding  that  considerations  of  public  policy,  do  not 
influence  the  court  in  adjudicating  the  validity  of  a  claim  of  homestead ; 
dissenting  opinion  in  Haggart  v.  Stehlin,  137  Ind.  69,  22  L.  R.  A.  587, 
35  N.  E.  1002,  majority  holding  that  a  liquor  license  is  no  justification 
for  a  nuisance  caused  by  a  saloon  in  a  residence  locality. 
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To  the  extent  of  every  power  conferred  upon  Congress,  it  may  confer 
licenses  and  make  them  necessary  to  the  exercise  of  such  powers. 

Approved  in  Ex  parte  Eaglefield,  180  Fed.  563,  holding  vessel  with 
coasting  trade  license  which  carried  cargo  from  Michigan  and  exposed 
it  for  sale  on  vessel  in  Wisconsin  was  engaged  in  interstate  commerce 
and  not  subject  to  local  tax;  Sears  v.  Board,  36  Ind.  271,  sustaining 
validity  and  State  law  requiring  a  license  fee  to  be  paid  by  traveling 
merchants  and  peddlers,  nonresidents,  to  vend  foreign  merchandise; 
Ward  V.  State,' 31  Md.  285, 1  Am.  Rep.  56,  to  same  effect;  Green  v.  Hol- 
way,  101  Mass.  251,  3  Am.  Rep.  345,  as  to  whether  Congress  had  the 
power  to  declare  contracts  not  stamped  to  be  wholly  void. 

Over  commerce  or  domestic  trade  of  the  States  Congress  has  no  power 
of  regulation  or  control.  The  power  to  authorize  a  husiness  within  a  State 
would  be  repugnant  to  the  exclusive  power  of  the  State  over  the  same 
subject. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  58,  60, 108,  44  L.  Ed.  977, 
996,  20  Sup.  Ct.  754,  773,  upholding  war  revenue  act  (30  Stats.  448, 
§§  29,  30),  imposing  taxes  upon  legacies  and  inheritances  as  being  uni- 
form; Farrell  V.  United  States,  110  Fed.  947,  49  C.  C.  A.  183,  holding 
24  Stat.  388,  providing  that  Indian  allottees  shall  have  benefit  of  laws 
of  State  in  which  they  reside^  did  not  renounce  congressional  power  to 
regulate  traffic  in  liquors  with  Indians  while  United  States  held  lands  in 
trust ;  Wade  v.  Foss,  96  Me.  232,  52  Atl.  641,  holding  Federal  revenue 
statute  providing  that  no  promissory  note  shall  be  admissible  in  evi- 
dence in  any  court  unless  stamped  has  no  application  to  State  courts; 
Jlnggles  V.  State,  120  Md.  562,  87  Atl.  1083,  upholding  statute  requiring 
license  fee  of  operators  of  motor  vehicles ;  St.  Louis  Gunning  Advertise- 
ment Co.  ▼.  St.  Louis,  235  Mo.  163,  137  S.  W.  948,  upholding  ordinance 
regulating  billboards  as  exercise  of  police  power;  Kidd  v.  Pearson,  128 
U.  S.  24,  32  L.  Ed.  351,  9  Sup.  Ct.  11,  sustaining  validity  of  Kansas  law 
prohibiting  the  manufacture  of  liquor  within  State,  although  intended 
for  export;  United  States  v.  Petersburg  Judges  of  Election,  1  Hughes, 
507,  Fed.  Cas.  16,036,  holding  that  Federal  courts  are  justified  in  refus- 
ing to  take  cognizance  of  offenses  committed  in  violation  of  rights 
belonging  to  a  person  as  citizen  of  a  State,  and  only  guaranteed  by  the 
national  Constitution;  Ex  parte  Edmund  Kinney,  3  Hughes,  13,  Fed. 
Cas.  7825,  holding  that  one  imprisoned  for  an  offense  against  a  State 
marriage  law  could  not  be  released  by  a  Federal  court  on  habeas  corpus; 
In  re  Hirsch,  74  Fed.  931,  holding  the  government  does  not  undertake  to 
interfere  with  the  statutory  system  of  a  State  for  the  protection  of  its 
citizens  against  the  unauthorized  sale  of  intoxicating  liquors;  Jones  v. 
HiUiard,  69  Ala.  301,  sustaining  validity  of  State  liquor  laws  as  an  exer- 
eise  of  the  police  power;  Cory  v.  Carter,  48  Ind.  360,  17  Am.  Bep.  762» 
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holding  that  the  State  system  of  common  schools  is  purely  a  domestic 
institution,  and  a  law  providing  for  the  separate  edacation  of  colored 
children  does  not  violate  the  civil  rights  bill;  Standard  Oil  Co.  v.  Combs, 
96  Ind.  184,  49  Am.  Bep.  160,  holding  the  taxing  power  of  a  State  may 
be  exercised  so  as  to  discriminate  in  favor  of  the  citizens  of  one  State 
in  matters  affecting  interstate  commerce ;  Hockett  v.  State,  105  Ind.  256, 
55  Am.  Eep.  205,  5  N.  E.  182,  holding  State  had  the  right  to  prescribe 
the  maximum  charge  for  use  of  the  telephone;  Larned  v.  Andrews,  106 
Mass.  438,  8  Am.  Bep.  848,  holding  the  revenue  act  of  Congress  of  1864 
(chapter  173,  section  79),  does  not  carry  presumption  of  intention  to 
regulate  domestic  trade;  a  sale  without  a  Federal  license  is  valid  and 
will  support  an  action;  Davis  v.  Richardson,  45  Miss.  504,  7  Am.  Eep. 
734,  holding  that  the  act  of  Congress  imposing  a  stamp  duty  on  contracts 
cannot  operate  to  prescribe  a  rule  of  evidence,  but  the  user  of  such  con- 
tract remains  liable  to  the  penalty  under  the  statute;  First  Nat.  Bank  y. 
Lamb,  50  N.  Y.  103,  10  Am.  Bep.  445,  holding  that  States  might  enact 
laws  prohibiting  national  banks  from  charging  usurious  interest;  State 
V.  Joyner,  81  N.  C.  536,  afl&rming  the  validity  of  the  local  liquor  act  of 
1875 ;  Chartiers  v.  McNamara,  72  Pa.  St.  285,  13  Am.  Bep.  680,  holding 
that  the  act  of  Congress  of  1866,  excluding  an  unstamped  paper  from 
record  and  as  evidence,  was  within  the  powers  of  Congress;  Soutliern 
Express  Co.  v.'  Hood,  15  Rich.  77,  94  Am.  Dec.  148,  upholding  statute  of 
1866,  imposing  a  tax  on  gross  amount  of  receipts  of  express  companies ; 
Guy  V.  Commrs.  of  Cumberland  Co.,  122  N.  C.  473,  29  S.  E.  772,  uphold- 
ing local  liquor  law;  dissenting  opinion  in  Schlesinger  v.  Gilhooly,  189 
N.  Y.  29,  12  Ann.  Cas.  1138,  81  N.  E.  629,  majority  holding  national 
banking  act  limiting  rate  of  interest  chargeable  by  national  banks  super- 
seded all  State  laws  on  usury  as  applied  to  such  banks. 

How  far    States   may   regulate  or   prohibit   sales  of  intoxicating 
liquors.    Note,  35  Am.  Dec.  335. 

Congress  cannot  tax  exports,  and  must  impose  direct  taxes  by  rule  of 
apportionment,  and  indirect  taxes  by  rule  of  uniformity. 

Approved  in  McCrary  v.  United  States,  195  U.  S.  56,  49  L.  Ed.  96,  24 
iSup.  Ct.  769,  upholding  act  of  1886,  as  amended  in  1902,  imposing  tax 
on  artificially  colored  oleomargarine ;  Dooley  v.  United  States,  183  U.  S. 
166,  46  L.  Ed.  135,  22  Sup.  Ct.  68,  upholding  Foraker  act  taxing  goods 
imported  from  United  States  into  Porto  Rico;  Fairbank  v.  United 
States,  181  U.  S.  295,  45  L.  Ed.  868,  21  Sup.  Ct.  653,  holding  stamp  tax 
on  foreign  bill  of  lading,  imposed  by  30  Stat.  448,  §  6,  void,  as  tax  on 
exports;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  557,  614,  656, 
39  L.  Ed.  811,  831,  1132, 15  Sup.  Ct.  680,  holding  that  income  tax  act  of 
1894  was  unconstitutional;  Scholey  v.  Rew,  23  Wall.  348,  23  L.  Ed.  102, 
holding  succession  duty  act  of  1864,  was  not  a  direct  tax,  but  a  duty  of 
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impost  and  excise,  and  was  valid;  dissenting  opinion  in  Downes  v. 
Bidwell,  182  U.  S.  356,  45  L.  Ed.  1188,  21  Sup.  Ct.  813,  majority  uphold- 
ing Foraker  act  taxing  imports  from  Porto  Bioo. 

A  licenBe,  under  act  of  Congress  of  1864,  conveys  to  the  licensee  no  an- 
thority  to  carry  on  the  licensed  1>aslness  within  a  state. 

Approved  in  In  re  Heff,  197  U.  S.  505,  49  L.  Ed.  855,  25  Sup.  Ct.  506, 
sale  of  liquor  within  a  State  to  Indian  to  whom  allotment  of  land  made 
under  act  of  1887,  not  punishable  under  29  Stat.  506,  c.  109 ;  Hodge  v. 
Muscatine  Co.,  196  U.  S.  280,  104  Am.  St.  Rep.  314,  49  L.  Ed.  481,  25 
Sup.  Ct.  237,  Iowa  Code,  §  5007,  making  tax  imposed  thereby  on  busi- 
ness of  selling  cigarettes  a  lien  on  property  where  business  is  carried  on, 
does  not  deny  due  process  of  law  to  owner  of  premises ;  United  States 
V.  Sandoval,  198  Fed.  552,  holding  Congress  could  not  reserve  power,  on 
admission  of  New  Mexico,  to  regulate  liquor  traffic  with  Pueblo  Indians 
holding  lands  under  patent  from  United  States ;  Bishoff  v.  State,  43  Fla. 
80,  30  South.  812,  ordinance  imposing  license  tax  creates  no   contract 
right;  State  v.  Bixman,  162  Mo.  31,  62  S.  W.  835,  upholding  beer  in- 
spection law  of  1899 ;  Blanfield  v.  State,  103  Tenn.  598,  53  S.  W.  1091, 
holding  imposition  of  privilege  tax  on  sale  of  cigarettes  does  not  render 
such  sale  legal,  where  it  is   forbidden  and  punished  by  criminal  law; 
United  States  v.   Dewitt,  9   Wall.  45,  19  L.  Ed.  594,  holding   that  the 
prohibition  in  act  of   Cougress  (14    Stat.  484),   regulating  the  sale  of 
petroleum  oils,  did  not  ox)erate  within  State    limits;  United  States  v. 
Forty-three  Galls.  Whisky,  108  U.  S.  497,  27  L.  Ed.  805,  2  Sup.  Ct. 
910,  holding  that  the  establishment  of  a  collection  district  did  not  au- 
thorize the  importation  of  liquor  into  Indian  country;  Covington 'etc. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  210,  39  L.  Ed.  966,  14  Sup.  Ct.  1089, 
holding  that  a  Kentucky  statute  fixing  tolls  upon  a  bridge,  connecting 
it  with  another  State,  void,  as  an   attempted   regulation  of  commerce; 
Plumley  v.  Massachusetts,  155  U.  S.  466,  39  L.  Ed.  225,  15  Sup.  Ct.  156, 
holding  that  the  act  of  1886  (24  Stat.  209),  imposing  a  tax  on  manu- 
facturers of  oleomargarine,  did  not  authorize  its  manufacture  in  Massa- 
chusetts; United  States  v.  Boyer,  85  Fed.  434,  435,  holding  that  business 
of  slaughtering  and  packing  cattle  in  Missouri  for  transport  to  and  sale 
in  other   States    was  not    interstate    commerce;    Endleman    v.  United 
States,  86  Fed.  462,  30  C.  C.  A.  186,  holding  that  the  special   national 
tax  on  liquor  dealers  in  Alaska  conferred  no  authority  to  trade  in  con- 
travention of  the  laws  of  Oregon;  American  Union  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  67  Ala.  32,  42  Am.  Eep.  93,  holding  that  Constitution  of 
Alabama    requiring    foreign    corporations  to  have  a  known  place  of 
business  and  an  authorized  agent  in  State  was  valid  as  a  police  regula- 
tion; Ma?zia  v.  State,  51  Ark.  184,  10  S.  W.  258,  holding  that  a  con* 
yietion  for  selling  liquor  without  a  license  may  be  sustained  in  a  pro- 


5  Wall.  462-475  NOTES  ON  U.  S.  REPORTS.  230 

hibitioQ  district,  where  no  license  can  be  legally  issued;  Waterbury  y. 
Newton,  50  N.  J.  L.  543,  14  Atl.  607,  holding  that  the  act  of  Congress 
of  1886  imposing  a  special  tax  on  dealers  in  oleomargarine  implies  State 
pov.er  to  prohibit  it;  Commonwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62 
Pa.  St.  298, 1  Ahl  Rep.  409,  sustaining  constitutionality  of  State  revenue 
act  of  August  25, 1864,  imposing  a  tonnage  tax  on  goods  transported  by 
rail  or  water;  Boyd  v.  State,  12  Lea,  689,  holding  that  a  retail  liquor 
dealer's  license  under  act  of  Congress  no  defense  to  retailing  liquor 
without  State  license;  Palmer  v.  State,  88  Tenn.  566,  13  S.  W.  235, 
8  L.  R.  A.  288,  holding  the  revenue  act  of  1889  did  not  legalize  the 
pool-selling  beyond  the  area  authorized  by  the  assessment  acts  of  1887- 
1889 ;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  130,  34  L.  Ed.  140, 
10  Sup.  Ct.  691,  majority  holding  that  a  State  law  of  Iowa  prohibiting 
the  sale  of  intoxicating  liquors  is,  as  to  sales  by  an  importer  in  original 
packages  of  liquors  manufactured  in  another  State,  void  as  an  attempted 
regulation  of  interstate  commerce;  dissenting  opinion  in  Lane  v.  Smith, 
71  Conn.  71,  41  Atl.  20,  majority  holding  that  the  digging  of  a  channel 
across  oyster  flats  in  New  Haven  harbor,  with  approval  of  Secretary  of 
War,  did  not  give  the  licensee  of  the  oyster-beds  any  right  of  action; 
dissenting  opinion  in  Scott  v.  Courtney,  7  Nev.  423,  majority  holding 
that  the  statute  of  1889  licensing  gaming  does  not  change  the  rule  that 
money  won  at  a  gaming  table  cannot  be  recovered  by  an  action  at 
law ;  dissenting  opinion  in  State  v.  Hipp,  38  Ohio  St.  236,  majority  hold- 
ing that  a  license  is  a  permission  granted  by  some  competent  authority 
to  do  an  act  which,  without  it,  would  be  illegal. 

Distinguished  in  Singer  v.  First  Criminal  Court,  79  N.  J.  L.  386,  75 
Atl.  433,  holding  city  license  could  give  no  right  to  violate  State  Sun- 
day laws. 

The  requirement  of  payment  of  a  llcenBe  under  tike  act  of  Congress  of 
1864  Is  only  a  mode  of  taxing  the  licensed  business,  and  the  prohihition  wi- 
der penalties  against  carrying  on  the  business  without  a  license  is  only  a 
mode  of  enforcing  the  payment  of  such  taxes. 

Approved  in  Tucker  v.  Williamson,  229  Fed.  208,  holding  license  under 
narcotic  act  of  1914  was  form  of  imposing  tax;  United  States  v.  Elgin 
Churning  Co.,  183  Fed.  879,  holding  requirement  of  special  tax  stamps 
was  method  of  enforcing  revenue  tax  on  business;  Ex  parte  Townsend, 
64  Tex.  Cr.  365,  Ann.  Gaa.  19140,  814,  144  S.  W.  637,  upholding  State 
license  tax  on  persons  engaging  in  business  of  selling  non-intoxicating 
malt  liquors ;  Norfolk  etc.  Ey.  Co.  v.  Suffolk,  103  Va.  501,  502,  49  S.  E. 
659,  660,  Suffolk  Charter,  §  18,  authorizes  ordinance  imposing  license  tax 
on  railroad  doing  business  in  town,  though  road  is  amenable  to  fine  under 
State  law  for  failure  to  transact  its  business ;  Home  Ins.  Co.  v.  City  Coun- 
cil of  Augusta,  93  U.  S.  122,  23  L.  Ed.  826,  sustaining  a  municipal  ordi- 
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nance  imposing  annual  license  tax  on  insurance  companies  holding  State 
license;  Royall  v.  Virginia,  116  U.  S.  580,  29  L.  Ed.  787,  6  Sup.  Ct.  514, 
holding  that,  under  the  code  of  Virginia  imx)osing  a  license  to  practice 
as  an  attorney  at  law  and  also  a  revenue  license,  the  latter  is  a  tax  for 
revenue ;  Postal  Tel^raph  etc.  Co.  v.  Charleston,  153  U.  S.  695,  38  L.  Ed. 
873,  14  Sup.  Ct.  1096,  holding  that  a  city  license  required  from  a  tele-  ' 
graph  company  for  its  business  within  the  city  was  a  valid  tax  under 
the  police  power;  Paton  v.  People,  1  Colo.  80,  holding  that  a  license 
is  one  mode  of  collecting  taxes ;  Territory  v.  O'Connor,  5  Dak.  Ter.  408, 
3  L.  E.  A.  360,  41  N.  W.  751,  holding  that  the  local  option  law  of  1887 
is  not  in  conflict  with  the  revenue  laws  of  Congress;  Ward  v.  State, 
31  Md.  288,  1  Am.  Bep.  57,  holding  that  a  State  law  requiring  license 
for  nonresident  traders  selling  in  State  articles  manufactured  or  pro- 
duced out  of  State  is  not  violative  of  the  commerce  clause;  Corson  v. 
State,  57  Md.  266,  to  same  effect  as  to  sections  41  to  56  of  article  LVI 
of  the  Code ;  Rohr  v.  Gray,  80  Md.  277,  30  Atl.  633,  holding  that  act  of 
1894,  chapter  113,  imposing  on  traders  in  Baltimore  city,  having  two 
or  more  places  of  business,  a  separate  license  for  each,  is  valid;  Davis 
V.  Richardson,  46  Miss.  502,  7  Am.  Bep.  733,  holding  that  instruments 
of  evidence  admissible  by  the  law  of  the  State  may  be  read  in  evidence 
without  being  stamped  as  required  by  act  of  Congress;  State  v.  Ben- 
nett, 19  Neb.  206,  26-  N.  W.  721,  holding  that  a  municipality  had  au- 
thority to  impose  an  occupation  tax  on  saloon-keepers  independently  of 
the  license  to  sell  intoxicating  liquor  imposed  by  statute;  People  v. 
Murray,  149  N.  Y.  377,  32  L.  R.  A.  348,  44  N.  E.  149,  holding  that  the 
State  liquor  traffic  act  of  March  23,  1896,  was  constitutional;  Western 
Union  Tel.  Co.  v.  Harris  (Tenn.  Ch.),  52  S.  W.  753,  holding  that  the 
imposition  by  statute  of  a  privilege  tax  on  the  company  in  lieu  of  other 
taxation  did  not  create  a  contract  preventing  the  State  from  subse- 
quently altering  and  increasing  the  tax ;  Ex  parte  Williams,  31  Tex.  Or. 
275,  21  L.  R.  A.  787,  20  S.  W.  582,  holding  a  county  clerk's  attorney's 
license  conferred  no  authority  to  practice  law;  State  v.  Harrington,  68 
Vt.  627,  628,  34  L.  R.  A.  101,  35  Atl.  517,  upl^lding  act  imposing  a  tax 
by  way  of  license  on  itinerant  venders ;  State  v.  Mann,  76  Wis.  475, 
45  N.  W.  528,  holding  that  the  charge  imposed  by  chapter  176,  Laws  of 
1889,  on  estates  of  decedents,  in  certain  counties,  was  essentially  a  tax, 
but  being  applicable  only  to  certain  counties  was  unconstitutional. 

Provisions  of  the  acts  of  Congress  of  1864  and  1866,  requiring  licenses 
for  carrying  on  of  business  and  imposing  penalties,  are  not  contrary  to  the 
Constitution  ox  public  policy. 

Approved  in  State  v.  Columbia,  6  S.  C.  7,  holding  that  a  municipal 
ordinance  imposing  a  license  tax  on  business  and  avocations  is  constitu- 
tional. 
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The  recognition  of  acts  of  Congress  ot  the  right  of  States  to  tax  and 
regulate  business  within  their  respective  limits,  is  entirely  consistent  with 
an  intention  of  Congress  to  tax  such  business  for  national  purposes. 

Approved  in  Flint  v.  Stone-Tracy  Co.,  220  U.  S.  153,  Ann.  Oas.  1912B, 
1312,  55  L.  E<L  414,  31  Sup.  Ct.  342,  holding  corporation  tax  of  1909 
not  void  because  imposing  tax  on  revenue  of  corporations  existing  by 
virtue  of  State  authority ;  Foster  v.  Speed,  120  Tenn.  476,  15  Ann.  Oas. 
1066,  22  L.  R.  A.  (N.  S.)  949,  111  S.  W.  926,  holding  one  conducting 
place  for  sale  of  liquors  was  liable  for  tax  on  such   business,  though 
business  was  conducted  in  violation  of  law  within  four  miles  of  school- 
house;  Hopkins  v.  Richmond,  117  Va.  714,  716,  86  S.  E.  145,  146,  up- 
holding statute  segregating  colored  and  white  persons  as  to  residence; 
Pervear  v.  Commonwealth,  5  Wall.  479,  18  L.  Ed.  609,  holding  that  a 
State  law  taxing  or  prohibiting  a  business  already  taxed  by  Congress  is 
not  unconstitutional;  Home  Ins.  Co.  v.  City  Council  of  Aug^ta,  93 
U.  S.  123,  23  L.  Ed.  826,  sustaining  municipal  license  tax  on  an  insur- 
ance company  holding  a  State  license;  Presser  v.  lUinois,  116  U.  S. 
268,  29  L.  Ed.  620,  6  Sup.  Ct.  586,  sustaining  validity  of  sections  5  and 
6  of  article  U  of  the  military  code  of  Illinois,  relating  to  illegal  drilling; 
Mugler  V.  Kansas,  123  U.  S.  666,  81  L.  Ed.  212,  8  Sup.  Ct.  300,  sustain- 
ing the  Kansas    statute   prohibiting  the   manufacture  of    intoxicating 
liquors  for  sale  within  the  State ;  In  re  Wan  Yin,  10  Sawy.  535,  22  Fed. 
703,  holding  that  the  power  of  city  of  Portland  to  regulate  washhouses 
included  the  power  to  require  a  license  for  carrying  on  the  business; 
Philadelphia  v.  Western  Union  Tel.  Co.,  89  Fed.  460,  32  C.  C.  A.  246, 
affirming  power  of  city  to  impose  a  license  tax  on  the  poles  and  wires 
of  the  company  to  cover  expenses  of  enforcing  the  municipal  police  rules 
and  regulations;  Guy  v.  Commrs.  of  Cumberland  Co.,  122  N.  C.  473, 
29  S.  E.  772,  upholding  local  liquor  law;  State  v.  Hoyt,  71  Vt.  59,  42 
Atl.  974,  holding  that  a  State  law  imposing  a  license  tax  on  peddlers, 
applying  only  to  those  who  peddled  State-^made  goods,  was  unconstitu- 
tional. 

Power  of  State  to  exact  licenses  and  charge   therefor.    Note,  52 
Am.  Dec.  333. 

Constitutionality  of"  tax  or  fees  as  condition  of  probate.    Note,  60 
L.  R.  A.  (N.  S.)  1000. 

Effect  of  fraudulent  conveyance  to  wife  on  her  right  to  homestead. 
Note,  31  Am.  Bep.  647. 

Miscellaneous.  Cited  in  Snyder  v.  Bettman,  190  XJ.  S.  253,  47  L.  Ed. 
1037,  23  Sup.  Ct.  804,  upholding  succession  tax  under  30  Stat.  448,  upon 
bequest  to  a  municipality  for  public  purposes;  Spencer  v.  United  States^ 
169  Fed.  565,  95  C.  C.  A.  60,  to  point  that  opinion  of  legislature  con- 
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fieming  existing  ambiguous  law  implied  from  subsequent  aot  on   same 
subject  was  eyidence  of  true  meaning. 

5  WaU.  476-481,  IS  L.  Ed.  608,  PEBVEAB  ▼.  ICASSACHOBETTS. 

A  United  States  license  to  deal  In  Uqnor  Is  no  bar  to  an  indictment  m- 
der  a  State  law  taxing  or  prolilblting  the  sale  of  Intoxicating  liquor. 

Approved  in  Hodge  v.  Muscatine  Co.,  196  U.  S.  280, 104  Am.  St.  Eep. 
814,  49  Ifc  Ed.  481,  25  Sup.  Ct.  237,  Iowa  Code,  §  5007,  making  tax  im- 
posed thereby  on  business  of  selling  cigarettes  a  lien  on  premises  where 
business  is  carried  on,  does  not  deny  due  process  of  law  to  owner  of  prem- 
ises; Plumfey  v.  Massachusetts,  155  U.  S.  466,  39  L.  Ed.  225,  15  Sup.  Ct. 
156,  holding  that  the  act  of  1886  (24  Stat.  209),  taxing  manufacturers 
of  oleomargarine,  did  not  authorize  manufacture  in  Massachusetts  in 
violation  of  State  law;  Daniels  v.  McCabe,  3  Cliff.  117,  Fed.  Cas.  36fi7, 
holding  that  payment  of  a  license  fee  or  tax  or  both  to  the  United  States, 
under  the  revenue  laws,  does  not  authorize  the  sale  of  intoxicating 
liquors  in  violation  of  State  laws;  New  Orleans  v.  Eclipse  Towboat  Co., 
33  La.  Ann.  651,  39  Am.  Bep.  288,  holding  the  license  and  enrollment  of 
a  vessel  under  Federal  law  does  not  prevent  imposition  of  a  license  for 
the  use  of  such  vessel  in  business ;  Larned  v.  Andrews,  106  Mass.  438,  8 
Am.  Bep.  348,  holding  as  to  the  revenue  act  of  Congress  of  1864,  a  sale 
without  a  Federal  license  is  valid  and  will  support  an  action ;  Common- 
wealth V.  McNamee,  113  Mass.  13,  holding  revenue  officers'  certificates 
no  defense  in  a  prosecution  under  State  law  for  keeping  a  tenement 
used  for  illegal  sale  of  liquor;  Commonwealth  v.  Sanborn,  116  MaSs.  64, 
to  same  effect;  Toungblood  v.  Sexton,  32  Mich.  425,  20  Am.  Eep.  667, 
holding  that  a  business  may  be  licensed  and  yet  not  taxed,  or  it  may 
be  taxed  and  yet  not  licensed;  People  v.  Russell,  49  Mich.  619,  43  Am. 
Bep.  479,  14  N.  W.  569,  holding  a  municipal  ordinance  requiring  ped- 
dlers to  take  out  a  license  is  valid  even  f o&  a  patented  article  made  by 
the  peddler;  State  v.  Bennett,  19  Neb.  205,  206,  26  N.  W.  721,  722,  hold- 
ing, under  the  city  government  act  of  1879,  municipalities  may  impose 
an  occupation  tax  on  liquor  dealers  in  addition  to  licenses  to  sell  liquor; 
Boyd  V.  State,  12  Lea,  689,  holding  a  government  license  is  no  defense 
to  an  indictment  for  selling  liquor  on  a  river  steamboat  without  State 
license;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  130,  147,  34 
L.  Ed.  140,  145,  10  Sup.  Ct.  691,  697,  majority  holding  void  a  State  law 
prohibiting  sale  by  an  importer,  in  unbroken  original  packages,  of  liquor 
brought  from  another  State;  Green  v.  Holway,  101  Mass.  251,  3  Am. 
Bep.  345,  arguendo. 

Merchandise  in  original  packages,  once  sold  by  the  Importer,  is  taxable 
hy  the  State,  as  other  property. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  State,  97  Tex.  286,  78  S.  W.  499, 
where  grain  in  cars  bought  by  Texas  company  from  Missouri  firm  which 
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had  grain  coming  from  another  State,  and  cars  transshipped  from  one 
point  in  State  to  destination,  shipment  was  under  jurisdiction  of  State 
railroad  commission;  Waring  v.  The  Mayor,  8  Wall.  122,  19  L.  Ed.  846, 
holding  the  privilege  of  selling  imported  articles  in  original  packages, 
free  from  State  taxation,  is  limited  to  the  importer;  State  Tax  on  Rail- 
way Gross  Receipts,  15  Wall.  295,  21  L,  Ed.  168,  holding  that  the  grosa 
receipts  of  railroad  or  canal  companies,  after  they  have  reached  the 
treasury  of  the  carriers,  may  be  taxed;  Brown  v.  Houston,  114  U.  S. 
628,  29  L.  Ed.  259,  5  Sup.  Ct.  1094,  the  word  "imports"  in  the  Constitu- 
tion applies  solely  to  goods  brought  in  from  foreign  countries ;  Standard 
Oil  Co.  V.  Combs,  96  Ind.  184,  49  Am.  Rep.  168,  ^oldiilfe  property 
brought  within  limits  of  State  and  intended  to  be  ultimately  trans- 
ported to  another  State  for  sale  or  use  may  be  taxed ;  Brown  v.  Houston, 
33.  La.  Ann.  845,  39  Am.  Eep.  286,  holding  that  coal  brought  from  Penn- 
sylvania to  New  Orleans  for  sale  can  l^ally  be  taxed  by  State  of 
Louisiana;  Ward  v.  State,  31  Md.  287,  1  Am.  Rep.  56,  upholding  act  of 
1868,  imposing  a  license  tax  on  nonresident  traders  selling  by  sample, 
within  limits  of  city  of  Baltimore,  goods  not  produced  or  manufactured 
in  State;  Coe  v.  Errol,  62  N.  H.  313,  holding  that  logs  cut  from  trees 
growing  in  State  were  taxable  as  property  by  the  municipality  in  which 
they  were  lying;  Waterbury  v.  Newton,  50  N.  J.  L.  543, 14  Atl.  609,  up- 
holding act  of  March  22, 1886,  relating  to  sale  of  colored  oleomargarine. 
Distinguished  in  Hipolite  Egg  Co.  v.  United  States,  220  XJ.  S.  56,  65 
L.  Ed.  367,  31  Sup.  Ct.  364,  under  Pure  Food  and  Drug  Act,  adulterated 
articles  in  interstate  commerce  while  in  original  packages  are  subject 
to  seizure. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  Ii.  B.  A.  662. 

A  State  law  is  not  unconstitutional  because  it  taxes  or  prohibits  a  busi- 
ness already  taxed  by  Congress. 

Approved  in  Mugler  v.  i^ansas,  123  XJ.  S.  666,  31  L.  Ed.  212,  8  Sup. 
Ct.  300,  the  Kansas  prohibition  law  does  not  deprive  a  citizen  of  his  con- 
stitutional rights;  Southern  Express  Co.  v.  Hood,  15  Rich.  77,  78,  94 
Am.  Dec.  143,  holding  that  State  tax  on  gross  amount  of  receipt  of  ex- 
press companies  is  not  prohibited  by  the  Federal  Constitution;  State  v. 
Columbia,  6  S.  C.  7,  holding  an  ordinance  of  city  of  Columbia,  imposing 
a  tax  as  license  fees  on  avocations,  constitutional. 

Sale  of  Intoxicating  liquors,  whether  home-made  or  imported,  wltUn  a 
State,  is  subject  exclusively  to  State  control. 

Approved  in  Sopher  v.  State,  169  Ind.  193, 14  Ann.  Oaa.  27, 14  L.  B.  A. 
(N.  S.)  172,  81  N.  E.  918,  holding  keeping  of  place  for  sale  of  liquor 
under  authority  of  l^islature  did  not  constitute  public  nuisance;  St. 
Louis  Gunning  Advertisement  Co.  v.  St.  Louis,  235  Mo.  163,  137  S.  W. 
948,  upholding  ordinance  regulating  billboards  as  exercise  of  police 
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power  of  State ;  In  re  Hirsehy  74  Fed.  931,  alleged  instructions  from  the 
commissioner  of  inland  revenue  do  not  justify  a  revenue  officer  in  refus- 
ing to  produce,  on  subpoena,  an  application  for  a  retail  liquor  license ; 
Dabbs  V.  State,  39  Ark.  356,  43  Ajn.  Eep.  276,  affirming  power  of  State 
to  regulate  or  suppress  liquor  traffic  within  its  boundaries;  Common- 
wealth V.  Moore,  214  Mass.  21, 100  N.  E.  1073^  arguendo. 

Elghtli  amendment  to  tbe  Constitution,  prohibiting  excessive  fines,  etc., 
does  not  apply  to  State,  but  to  national  legislation. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  511,  59  L.  Ed.  1079,  35 
Sap.  Ct.  649,  Button  v.  State,  123  Md.  385,  Ann.  Oas.  19160,  89,  91  Atl. 
422,  State  v.  Burlington  Drug  Co.,  84  Vt.  248,  78  Atl.  884,  Kinkaid  v. 
Jackson,  66  Fla.  380,  63  South.  707,  State  v.  Blake,  157  N.  C.  611,  72 
S.  E.  108i,  Loeb  v.  Jennings,  133  Ga.  802,  18  Ann.  Oas.  376,  67  S.  E. 
104,  and  Texas  Cent.  R.  Co.  v.  Hannay-Frerichs  &  Co.,  104  Tex.  611,  142 
S.  W.  1166,  2  N.  C.  C.  A.  76,  all  following  rule;  St.  Louis  etc.  Ry.  Co.  v. 
Davis,  132  Fed.  632,  Federal  court  not  given  jurisdiction  of  suit  to  en- 
join ofiScers  of  State  from  contemplated  act  by  allegation  that  it  will 
violate  fifth  amendment;  Jackson  v.  United  States,  102  Fed.  487,  42 
C.  C.  A.  452,  holding  sentence  to  imprisonment  in  penitentiary  for  term 
not  exceeding  that  imposed  by  statute  violated  is  valid;  In  re  Briggs, 
135  N.  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215,  providing  that  no 
one  can  be  excused  from  testifying  as  to  gaming  transactions,  but  that 
such  evidence  cannot  be  used  against  him;  Scribner  v.  State,  9  Okl.  Cr. 
476, 132  Pac.  937,  construing  provisions  of  State  Constitution  as  to  im- 
munity of  witness  testifying  before  grand  jury;  Anderson  v.  State,  8 
Okl.  Cr.  109,  Ann.  Oaa.  19140,  314,  126  Pac.  848,  holding  sixth  amend- 
ment not  intended  to  control  prosecutions  by  State  governments;  Ex 
parte  Simmons,  5  Okl.  Cr.  438,  115  Pac.  396,  holding  provision  of  Fed- 
eral Constitution  for  trial  by  jury  did  not  apply  to  prosecution  for  vio- 
lation of  city  ordinance;  United  States  v.  Cruikshank,  92  U.  S.  552,  23 
L  ISd.  591,  the  early  amendments  of  the  National  Constitution  were  in- 
tended to  operate  on  the  national  government  alone;  Spies  v.  Illinois, 
123  U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24,  considering  the  validity  of 
statute  of  Illinois  under  which  a  jury  was  impaneled  in  a  criminal  case ; 
OTieil  V.  Vermont,  144  U.  S.  332,  36  L.  Ed.  456,  12  Sup.  Ct.  697,  deny- 
ing jurisdiction,  of  a  case  of  imprisonment  for  violating  the  liquor  law 
of  Vermont;  United  States  v.  Hall,  26  Fed.  Cas.  80,  sustaining  an  in- 
dictment charging  conspiracy  to  prevent  the  exercise  of  freedom  of 
speech,  under  16  Stat.  140  (the  enforcement  act) ;  Frese  v.  State,  23 
Fla.  273,  2  South.  3,  upholding  revenue  act  of  1883,  making  the  selling 
of  liquor  without  a  license  a  misdemeanor  punishable  by  a  heavy  fine; 
People  V.  State  Reformatory,  148  111.  425,  28  L.  B.  A.  143,  36  N.  E.  80, 
upholding  act  establishing  the  State  reformatory ;  Cory  v.  Carter,  48  Ind. 
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347, 17  Aju.  Rep.  751,  upholding  statute  of  1869,  providing  for  the  educa- 
tion of  colored  children  in  separate  schools ;  Foote  v.  State,  59  Md.  267, 
holding  the  eighth  constitutional  amendment  has  no  application  to  a  sen- 
tence of  imprisonment  and  whipping  for  wife-beating  under  State  law  of 
1882;  Trombley  v.  Humphrey,  23  Mich.  482,  9  Am.  Bep.  102,  holding 
that  a  State  law  authorizing  the  acquisition  of  land  for  government 
lighthouses  was  invalid; "Weimer  v.  Bunbury,  30  Mich.  208,  holding  the 
statutes  authorizing  summary  process  against  delinquent  tax  collectors 
are  not  an  infringement  of  the  fourth  and  fifth  amendments;  State  v. 
Becker,  3  S.  D,  40,  51  N.  W.  1022,  holding  that  the  punishment  imposed 
by  section  13,  chapter  101,  Laws  of  1890,  for  first  offense  of  maintain- 
ing a  common  nuisance  is  not  "a  cruel  punishment,"  nor  unconstitu- 
tional; Andrews  v.*  State,  3  Heisk.  174,  8  Am.  Rep.  11,  holding  the  pro- 
vision in  fifth  amendment  applied  only  to  Federal  government ;  Durham 
V.  State,  89  Tenn.  733,  18  S.  W.  76,  holding  that  hard  labor  is  not  an 
unusual  or  cruel  punishment;  State  v.  Duke,  42  Tex.  458,  holding  that 
the  arms  clause  in  article  II  of  the  amendments  to  the  Federal  Constitu- 
tion did  not  limit  the  State's  power  to  regulate  the  carrying  of  deadly 
weapons ;  Martin  v.  Johnson,  11  Tex.  Civ.  App.  634,  33  S.  W.  308,  hold- 
ing that  a  State  law  which  failed  to  fix  the  limit  of  punishment  was  not 
on  that  account  unconstitutional;  State  v.  Hodgson,  66  Vt.  156,  28  Atl. 
1095,  holding  the  prohibition  law  of  Vermont  does  not  contravene  the 
Federal  Constitution  in  imposing  excessive  fines  or  cruel  and  unusual 
punishments;  Southern  Express  Co.  v.  Walker,  92  Va.  67,  41  L.  R.  A. 
439,  22  S.  E.  811,  holding  that  section  1220  of  the  Code,  imposing  fines 
for  excessive  charges,  is  not  governed  by  the  eighth  amendment  to  the 
Federal  Constitution ;  dissenting  opinion  in  Weems  v.  United  States,  217 
U.  S.  400, 19  Ann.  Gas.  705,  54  L.  Ed.  812,  30  Sup.  Ct.  544,  to  point  that 
precise  meaning  of  eighth  amendment  has  not  been  determined  by  Su- 
preme Court ;  dissenting  opinion  in  The  Slaughter-House  Cases,  16  Wall. 
125,  21  L.  Ed.  424,  majority  holding  that  the  Louisiana  statute  granting 
exclusive  right  of  maintaining  slaughter-houses  in  certain  cities  was 
constitutional;  Robison  v.  Miner,  68  Mich.  575,  37  N.  W.  33,  majority 
sustaining  the  section  of  the  liquor  law  authorizing  the  arrest,  without 
process,  of  persons  committing  a  breach  of  the  law. 

Distinguished  in  Weems  v.  United  States,  217  U.  S.  369,  19  Ann.  Oas. 
705,  54  L.  Ed.  799,  30  Sup.  Ct.  544,  statute  held  void  as  violating  Philip- 
pine Bill  of  Rights  prohibiting  cruel  and  unusual  punishments. 

What  is  cruel  and  unusual  punishment.    Note,  19  Ann.  Oas.  730. 
Cruel  and  unusual  punishments.    Note,  35  L.  R%  A.  567,  574,  679. 
Right  to  compel  prisoners  to  labor.    Note,  27  L.  R.  A.  594. 
Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 
14  L.  R.  A.  601. 
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ImpiiBomnent  at  hard  labor  for  three  months  and  fifty  dollars  fine  is 
not  cmel  or  onnsual  punishment  when  inflicted  for  offense  of  keeping;  with- 
out license,  place  for  illegal  sale  of  liguor. 

Approved  in  City  of  Areola  v.  Wilkinson,  233  HI.  254,  84  N.  E.  265, 
upholding  city  ordinance  imposing,  in  all  cases,  maximum  fine  permitted 
by  law  for  violation  of  liquor  laws ;  State  v.  O'Neil,  147  Iowa,  536,  Ann. 
Cas.  1»12B,  691,  33  L.  R.  A.  (N.  S.)  788,  126  N.  W.  461,  holding  fine  of 
fifty  dollars  te  one  hundred  dollars  for  first  offense  with  alternative  of 
imprisonment  was  not  cruel  or  unusual  punishment  for  violating  of  law 
prohibiting  soliciting  orders  for  liquor. 

Miscellaneous.  Cited  in  Snyder  v.  Bettman,  190  U.  S.  253,  47  L.  Ed. 
1037,  23  Sup.  Ct.  804,  upholding  succession  tax  under  30  Stat.  448|  upon 
bequest  to  municipality  for  public  purposes. 

6  Wall  481-496,  18  L.  Ed.  486^  THE  EDDT. 

Contracts  of  aflteightment  are  maritime  contracts  over  which  courts 
of  sdmiralty  have  jurisdiction,  and  either  party  may  enforce  his  lien  by  a 
proceeding  in  rem  in  the  District  Courtw 

Approved  in  The  Kate  Tremaine,  5  Ben.  69,  Fed.  Cas.  7622,  holding 
that  a  lien  for  wharfage  against  a  canal  boat  was  enforceable  in  ad- 
miralty; Oakes  v.  Richardson,  2  Low.  176,  Fed.  Cas.  10,390,  holding  that 
rule  applied  to  contracts  of  afi^ightment  on  the  great  lakes  and  other 
navigable  waters  of  the  country. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  224. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  369. 

Lien  of  ship  owner  for  freight  arises  merely  from  his  right  to  retain 
poflBeasion  of  goods  until  freight  is  paid,  and  is  lost  by  an  unconstitutional 
delivery  of  goods  to  consignee. 

Approved  in  Wellman  v.  Morse,  76  Fed.  577,  22  C.  C.  A.  318,  holding 
that  the  maritime  liens  for  general  average  and  freight  stand  on  the 
same  footing,  and  if  properly  preserved  will  follow  the  goods. 

Right  to  hold  cargo  until  payment  of  freight.    Note,  24  E.  R.  0. 
350. 

Skip  owner  contracts  for  safe  custody  due  transport  and  ri^t  delivery 
of  merchandise,  and  shipper,  consignee  or  owner  of  cargo  contracts  to  pay 
freight  and  charges.  These  are  reciprocal  duties  and  the  law  creates  re- 
ciprocal liens  for  their  enforcement,  but  the  lien  of  the  ship  owner  may  he 
displaced  by  an  inconsistent  and  irreconcilable  provision  in  the  contracti  or 
It  may  be  waived. 

Approved  in  The  Belfast,  7  Wall.  642,  19  L.  Ed.  271,  holding  the 
Alabama  statute  pf  1864^  authorizing  State  courts  to  enforce  contracts 
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of  afi&eightment  by  proceedings  in  rem,  is  unconstitutional ;  The  Maggie 
Hammond,  9  Wall.  450,  19  L.  Ed.  778;  holding  the  lien  of  a  shipper 
could  be  enforced  in  admiralty,  even  though  he  had  no  lien  by  the  lex 
loci  contractus ;  The  Delaware,  14  Wall.  596,  20  L.  Ed.  781,  holding  that 
an  ordinary  bill  of  lading  imports  that  the  goods  are  to  be  stored  under 
deck,  and  that  the  shipper  is  liable  for  jettisoning  part  of  a  cargo 
stowed  on  deck  without  consent  of  shipper;  Fox  v.  Holt,  4  Ben.  287, 
Fed.  Cas.  5012,  holding  the  carrier's  lien  may  be  waived  by  inconsistent 
stipulations  in  the  charter-party  or  by  fair  inference  that  the  owner 
meant  to  trust  to  the  personal  responsibility  of  the  charterer;  Choate  v. 
Crowninshield,  3  Cliff.  186,  Fed.  Cas.  2691,  holding  common  carrier  by 
water  not  liable  for  damage  caused  by  acts  of  owner;  Wells  v.  Maine 
S.  S.  Co.,  4  Cliff.  231,  Fed.  Cas.  17,401,  holding  a  shipper  could  not  re- 
cover value  of  liquor  seized  in  port  of  Maine  and  destroyed  under  the 
Maine  liquor  law;  see  note  to  The  Tan-Bark  Case,  Brown  Adm.  155, 
Fed.  Cas.  13,742,  on  release  of  lien;  Blowers  v.  One  Wire  Rope  Cable,  19 
Fed.  446,  holding  that  the  lien  of  a  vessel  for  laying  a  telegraph  cable 
may  be  enforced  by  a  libel  in  rem  and  seizure  of  the  cable  through  the 
marsha] ;  The  Tangier,  32  Fed.  232,  holding,  in  the  absence  of  agreement 
between  the  parties,  the  ordinary  rules  would  govern;  The  Giulio,  34 
Fed.  912,  holding  there  was  no  waiver  when  goods  were  delivered  to  a 
warehouseman,  as  directed  by  consignee,  with  a  written  notice  of  the 
lien ;  Barker  v.  Schooner  E.  M.  Wright,  1  Mackey,  27,  28,  47  Am.  Rep. 
236,  237,  holding  that  pajrment  of  freight  cannot  be  exacted  until  there 
has  been  such  a  discharge  of  cargo  as  to  enable  the  consignee  to  ascer- 
tain whether  the  goods  corresponded  with  those  ordered;  McCullough  ▼. 
Hellweg,  66  Md.  275,  7  Atl.  456,  holding  that  a  voyage  was  not  com- 
I>leted  until  the  goods  had  been  delivered  at  the  wharf. 

Actual  delivery  to  owner  or  consignee  not  required;  tbe  master  may 
deUver  on  tbe  wharf,  but  must  properly  separate  different  consignments 
and  give  due  and  reasonable  notice  to  consignee.  If  not  accepted,  tlio 
carrier  should  store  goods  in  a  place  of  safot]r>  notifTlxig  owner  or  oosi- 
aignee  of  storage,  subject  to  Uen  for  ftolgiit  and  charges;  csxtler's  liabil- 
ity then  ceases. 

Approved  in  The  Titania,  131  Fed.  230,  65  C.  C.  A.  215,  following 
rule;  Sonia  Cotton  etc.  Co.  v.  Steamer  Red  River  etc.,  106  La.  46,  30 
South.  305,  holding  on  refusal  of  consignee  to  accept  goods,  master 
must  place  them  at  consignee's  expense  in  place  where  they  will  not 
be  exposed  to  loss;  Rosenstein  v.  Vogemann,  184  N.  Y.  330,  77  N.  E. 
626,  where  bill  of  lading  provided  for  taking  of  goods  immediately 
upon  discharge,  and  that  cairier's  liability  ceased  on  their  leaving  ship's 
tackle,  carrier  must  give  notice  of  time  and  place  of  arrival;  Ex  parte 
Easton,  95  U.  S.  75,  24  L.  Ed.  876,  holding  that  a  contract  for  wharfage 
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is  a  maritime  contract  creating  a  maritime  lien  ftgainst  %he  vessel;  The 
Ben  Adams,  2  Ben.  449,  Fed.  Cas.  1289,  holding  that  where  the  ship,  hy 
a  clerk,  undertook  the  obligation  of  delivering  cargo  to  the  proper  par- 
ties, it  was  responsible  for  a  wrong  delivery  by  mistake;  The  Steamer 
Santee,  2  Ben.  523,  524,  Fed.  Cas.  12,328,  holding  that  a  clause  in  bill 
of  lading  that  the  goods  should  be  at  consignee's  risk  as  soon  as  deliv- 
ered from  the  ship's^  tackles  would  be  enforced;  Dibble  v.  Morgan,  1 
Woods,  409,  Fed.  Cas.  3881,  holding  no  delivery  by  carrier  when,  on 
a  stormy  day,  the  goods  were  placed  on  wharf  and  covered  with  tar- 
paulins, so  that  they  could  not  be  inspected  by  consignees;  The  Blen- 
heim, 5  Sawy.  194,  Fed.  Cas.  1539,  holding  the  law  will  imply  a  con- 
tract by  master  to  deliver  goods  shipped  by  mistake  at  port  of 
destination  of  the  remainder  of  xcargo ;  One  Thousand  Two  Hundred 
and  Sixty-five  Vitrified  Pipes,  14  Blatchf .  275,  Fed.  Cas.  10,536,  holding 
that  a  suit  for  freight  brought  after  landing,  but  before  notice  of 
landing  given  to  consignee,  and  demand  of  freight  is  premature; 
Camblos  v.  Philadelphia  etc.  B.  R.  Co.,  4  Fed.  Cas.  1109,  holding  that 
companies  not  professing  to  collect  and  deliver  are  not  required  to 
make  any  delivery  beyond  their  own  stations,  depots  or  offices  of  re- 
ception; Warner  v.  The  Illinois,  29  Fed.  Cas.  269,  holding  that  a  car- 
rier was  liable  for  loss  of  goods  landed  on  wharf  mixed  with  other 
goods,  and  not  set  apart  for  the  consignee,  whether  lost  by  fraud  oi* 
mistake;  Irzo  v.  Perkins,  10  Fed.  780,  holding  that  where  by  arrange- 
ment delivery  was  to  be  made  at  a  particular  dock  in  lighters,  and  the 
consignee  failed  to  send  the  lighters,  they  were  liable  to  the  ship  for 
demurrage;  Gronstadt  v.  Witthoff,  15  Fed.  274,  holding  that  where  a 
charter-party  contemplated  a  discharge  at  the  wharf,  a  custom  to  dis- 
charge into  lighters,  must  be  well  made  out  to  change  the  legal  rights 
of  the  parties;  The  Mary  Riley  v.  Three  Thousand  Railroad  Ties,  38 
Fed.  255,  holding  that  a  libel  for  freight  cannot  be  sustained  when 
nothing  was  due  when  suit  was  brought;  Clark  v.  Five  Hundred  and 
Five  Thousand  Feet  of  Lumber,  65  Fed.  239, 12  C.  C.  A.  628,  sustaining 
a  libel  filed  before  complete  delivery,  the  action  of  the  consignee 
amounting  to.  a  waiver;  The  Ravensdale,  75  Fed.  413,  holding  a  letter 
from  indorsees  of  a  bill  of  lading,  showing  knowledge  of  arrival  of 
ship,  rendered  notice  unnecessary;  Heinberg  v.  Cannon,  36  Fla.  609, 
18  South.  716,  holding  that  failure  of  the  consignee  to  receive  and 
liroperly  care  for  perishable  goods  delivered  according  to  contract  on  an 
open  and  unprotected  wharf,  did  not  affect  their  liability  for  freight; 
Gregg  V.  Illinois  Cent.  R.  R.  Co.,  147  lU.  562,  87  Am.  St.  Rep.  246, 
35  N.  E.  347,  holding  a  warehouseman  held  grain  deposited  by  carrier 
for  benefit  of  both  carrier  and  consignee,  for  the  former  for  the  pur- 
pose of  preserving  his  lien;  McNeal  y.  Braun,  53  N.  J.  L.  624,  26  Am. 
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St.  Eep.  447,  23  Atl.  689,  holdixig  the  consignee  is  entitled  to  inspect 
and  examine  the  goods  to  ascertain  correspondence  with  the  invoice, 
and  to  a  reasonable  time  to  remove  them,  during  which  time  the  car- 
rier's liability  continues;  dissenting  opinion  in  Constable  v.  National 
Steamship  Co.,  154  U.  S.  82,  38  L.  Ed.  917,  14  Sup.  Ct.  1074,  majority 
holding  dischai^e  at  pier,  with  posting  at  custom-house  of  notice  of 
unloading,  was  suf&cient,  under  usages  of  x>ort  of  New  York,  to  dis- 
charge carrier's  .liability. 

Modified  in  Constable  v.  National  Steamship  Co.,  154  U.  S.  60,  88 
L.  Ed.  909,  14  Sup.  Ct.  1066,  holding  that  discharge  at  a  pier,  with  the 
posting  in  the  custom-house  of  notice  of  unloading,  was  sufficient,  under 
the  usages  of  the  port  of  New  York,  to  discharge  the  carrier's  liability. 

Distinguished  in  The  Maria,  White,  1  Hask.  208,  Fed.  Cas.  9083, 
holding  that  a  perishable  cargo  not  capable  of  being  stored  may  be 
sold  by  the  master  at  the  port  of  discharge  for  the  benefit  of  aU 
ooncemed,  if  the  consignees  refuse  it. 

Carrier's  liability  as  to  delivery.    Note,  8  Am.  Dec.  215,  217. 
Sufficiency  of  delivery  of  goods  by  carri^  by  water  to  terminate 
its  liability.    Note,  6  Ann.  Oaa.  16,  18,  21. 

An  agreement  tb&t  tbe  merchandise  sliall,  on  aizlval  in  port,  be  de- 
posited In  warehouse  of  consignee  or  owner,  and  that  such  deposit  shall 
not  be  regarded  as  waiver  of  lien  for  freight,  will  be  upheld  by  the  court. 
Approved  in  Barker  Bros.  v.  Schooner  E.  M.  Wright,  1  Mackey 
(D.  C.)  28,  47  Am.  Rep.  284,  holding  delivery  on  wharf  would  not 
operate  as  waiver  of  lien  for  freight;  The  Bird  of  Paradise,  6  Wall. 
555,  18  L.  Ed.  664,  discussing  validity  of  variation  of  the  contract  of 
affreightment;  The  Delaware,  14  Wall.  601,  20  L.  Ed.  783,  holding  that 
if  goods  are  received  on  a  wharf  or  sent  to  the  warehouse  of  the  carrier,, 
and  afterward  placed  on  board  as  embraced  in  the  bill  of  lading,  the 
bill  will  operate  on  those  goods  as  between  shipper  and  carrier  by  way 
of  estoppel  as  if  actually  shipped  before  the  bill  was  signed. 

Where  consignees  claim  a  right  by  usage  of  the  port  to  remove  the  goods 
for  inspection  before  paying  freight,  and  fail  to  prove  siich  usage,  the 
master  is  entitled  to  store  the  goods. 

Approved  in  The  Cargo  of  the  Joseph  W.  Brooks,  122  Fed.  884,  hold- 
ing provision  of  charter-party  for  dispatch  for  discharging  is  construed 
with  reference  to  custom  of  port  where  discharge  is  made,  which  is 
fixed  by  facilities  at  such  port  for  discharging  particular  kind  of  cargo ; 
The  Sydney,  27  Fed.  127,  holding  that  incomplete  evidence  of  a  usage 
to  make  a  marine  insurance  protect  the  carrier  and  other  persons  inter- 
ested in  the  transportation,  would  not  prevail  over  the  facts  showing 
it  was  taken  for  owners'  benefit;  Young  y.  One  Hundred  and' Forty 
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iTioosand  Hard  Brick,  78  Fed.  151,  holding  every  cnstom  to  beeorac 
obligatory,  must  be  precise,  definite  and  certain,  and  be  capable  of 
^in^  applied  to  the  contract. 

J^Ciscellaneons.  Cited  in  Davis  v.  Wallace,  3  Cliff.  133,  Fed.  Cas. 
^^7,  as  to  the  power  and  obligation  of  consignee  in  designating  the 
P^^^o  of  discharge. 

^  ^all.  497-509,  18  I*  Bd.  520,  HANBBBOTTGH  v.  PEOK. 

j^    -A^ct  of  vendor  In  foreclosing  vendee^s  Interest  under  contract  of  sale, 
.     ^iiiae  of  default  In  pajrments,  does  not  constitute  a  rescission,  such  as 
J^^^'title  vendee  to  return  of  purchase  money  paid.  ' 

7P^1=> J^roved  in  Southern  Pae.  R.  R.  Co.  v.  Allen,  112  Cal.  462,  44  Pac. 

^^^    liolding  that  an  action  to  foreclose  purchaser's  rights,  is  not  a 

^^^^^ion,  entitling  the  purchaser  to  a  return  of  the  purchase  money 

t!^^\  Cofield  V.  Clark,  2  Colo.  108,  holding  that  a  purchaser  of  per- 

^^^1  property,  who  after  payment  is  unable  to  obtain  delivery,  is  not 

^y  accepting  delivery  of  part  estopped  from  maintaining  an  action  for 

damages  for  nondelivery,  nor  bound  to  return  the  part  delivered. 

Under  contract  of  sale,  vendor  retainslegal  title  as  secuzity  for  pur- 
chase money,  and  in  case  of  default  In  payment,  his  better  remedy  is 
foreclosure  of  purchaser's  equity;  the  court  usually  giving  the  latter  a  day 
to  raise  the  money. 

Approved  in  Southern  Pac.  R.  Co.  v.  Allen,  5  Cal.  Unrep.  54,  40  Pac. 
753,  holding  where  vendor  agreed  to  convey  title  within  five  years,  if 
he  obtained  patent  within  that  time,  for  part  payment  and  mortgage 
for  balance,  but  to  return  payment  if  patent  was  obtained,  and  pend- 
ing suit  for  interest  on  mortgage  five  years  expired  without  obtaining 
patent,  judgment   must   determine   rights   of  parties   as   of  time   of 
expiration  of  contract;  Pierce  v.   Staub,  78  Conn.  466,  3  L.  B.  A. 
(N.  S.)  785,  62  Atl.  763,  where  contract  for  sale  on  installment  pay- 
ments provided  for  possession  by  seller  until  full  payment  made,  and 
buyer  failed  to  meet  installments,   and   seller  sold  goods   to  others, 
buyer  could  recover  money  paid;  Waite  v.  Stanley,  88  Vt.  412,  92  Atl. 
635,   holding  where  vendor  retained  title  to  secure  installment  pay- 
ments of  price  he  could  not,  on  foreclosing  vendee's  interest  for  breach, 
recover   installments    due    at   time   of   foreclosure;    Swift   v.    Sheehy, 
88  Fed.  928,  holding  lessees  entitled  to  retain  possession  of  leased  prop- 
erty until  payment  by  the  lessor  of  the  value  of  the  permanent  improve- 
ments made  during  the  term  pursuant  to  the  lease;  Keller  v.  Lewis,  53 
Cal.  118,  holding  foreclosure  of  a  contract  for  sale  should  not  be  de- 
creed without  fixing  a  day  for  defendant  to  make  the  payments  pro- 
vided by  the  contract;  Hannan  v.  McNickle,  82  Cal.  126,  23  Pac.  273, 
VI— le 
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holding  on  the  purchaser's  default  in  paying  the  purchase  money,  the 
vendor  was  not  obliged  to  rescind  the  contract  or  return  any  part  of 
the  purchase  money;  Orr  v.  Zimmerman,  63  Mo.  77,  holding  that  where 
the  conduct  of  a  vendor  by  frequent  waivers  of  forfeiture  had  led  a 
purchaser  to  expect  favorably. 

Distinguished  in  Stratton  v.  California  Land  etc.  Co.,  86  Cal.  365,  24 
Pae.  1069,  holding  that  on  a  vendor's  action  to  quiet  title,  purchasers 
could  not  have  a  return  of  the  purchase  money  without  specifically 
pleading  the  facts  entitling  them  to  the  return. 

Measure  of  damages  against  vendee  for  refusing  to  perform  his 
contract  for  purchase  of  land.    Note,  67  Am.  Dec  878,  281. 

If  a  vendor,  on  purchaser's  default,  bring  ejectment  and  recover  pos- 
sesslon,  the  purchaser  may  have  specific  performance  by  going  into  a  court 
of  equity  within  a  reasonable  time  and  offering  payment,  with  costs. 

Approved  in  Central  Pac.  R.  R.  Co.  v.  Mudd,  59  Cal.  590,  saying  that 
in  California  a  purchaser  could  attain  the  same  and  by  filing  a  cross- 
complaint. 

Vendee  having  made  partial  payment,  but  refusing  to  proceed  to  com- 
plete performance,  cannot  recover  back  such  payments  from  vendor,  who 
is  ready  and  able  to  complete  the  contract. 

Approved  in  Rexford  v.  Southern  Woodland  Co.,  208  Fed.  316,  Sand- 
ers V.  Brock,  230  Pa.  614,  25  L.  R,  A.  (N.  S.)  582,  79  Atl.  773,  Pfeiffer 
V.  Norman,  22  N.  D.  175,  38  L.  R.  A.  (N.  S.)  891,  133  N.  W.  100 ,  Sny- 
der V.  Johnson,  44  Okl.  391,  144  Pac.  1036;  Helm  v.  Rone,  43  Okl.  138, 
141  Pac.  679,  Hall  v.  Yaryan,  25  Idaho,  476,  138  Pac.  341,  Long  v. 
Clark,  90  Kan.  538, 135  Pac.  674,  Hillyard  v.  Banchor,  85  Kan.  525,  .118 
Pac.  71,  Lachmund  v.  Lope  Sing,  54  Or.  114,  102  Pac.  601  and  Gibbons 
V.  Hay  den,  3  Kan.  App.  41,  44  Pac.  445,  all  following  rule;  Manson  v. 
Dayton,  153  Fed.  268,  82  C.  C.  A.  588,  holding  vendor  in  conditional 
sale  who  retook  property  on  breach  by  vendee  could  not  also  collect 
notes  for  purchase  price ;  Pierce  v.  Staub,  78  Conn.  465,  3  L.  R.  A. 
(K.  S.)  785,  62  Atl.  762,  where  contract  for  sale  on  installment  pay- 
ments provided  for  possession  by  seller  until  full  payment  made,  and 
buyer  failed  to  meet  installments,  and  seller  sold  goods  to  others,  buyer 
could  recover  money  paid;  Sipley  v.  Stickney,  190  Mass.  46,  76  N.  E. 
227,  willful  failure  of  former  manager  to  return  accurate  account  of 
expenses  bars  recovery  for  services,  though  stipulation  for  return  of 
account  is  not  of  essence  of  contract ;  Cook-Reynolds  Co.  v.  Chipman, 
47  Mont.  297,  133  Pac.  696,  holding  in  absence  of  equitable  showing 
vendee  not  entitled  to  recover  partial  payments  made;  Clifton  v.  Will- 
son,  47  Mont.  311, 132  Pac.  426,  holding  section  6039,  Revised  Codes,  did 
not  apply  to  plaintiff  seeking  damages  for  breach  of  contract  by  de- 
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fendant  in  which  plaintiff  seeks  to  recover  advance  payments  as  part  of 
compensation  for  defendant's  breach;  Moore  v.  Dumam,  63  N.  J.  Eq. 
98,  51  Atl.  450,  holding  where  defendant  on  agreeing  to  purchase  land 
deposited  check  as  earnest,  complainant  could  recover  in  equity  where 
check  was  lost ;  William  Hanley  Co.  v.  Combs,  48  Or.  413,  87  Pac.  145,  evi- 
dence held  to  show  no  breach  of  sale  contract  by  seller  so  as  to  warrant  re- 
covery of  purchase  price;  Kane  v.  Jenkinson,  10  N.  B.  R.  319, 14  Fed.  Cas. 
122,  holding  that  where  a  contract  has  been  terminated  solely  on  account 
of  the  default  of  the  purchaser,  neither  he  nor  his  assignee  in  bankruptcy 
can  recover  back  the  payments  made  prior  to  the  default;  Stratton  v. 
California  Land  etc.  Co.,  86  Cal.  366,  24  Pac.  1069,  holding  that  where  a 
<^ontract  has  been  abandoned  by  the  purchaser,  he  cannot  complain  of 
^he  retention  by  the  vendor  of  the  amount  already  paid  thereunder; 
^yfield  V.  Van  Meter,  120  Cal.  418,  52  Pac.  666,  holding  that  a  buyer, 
^^o  without  lawful  excuse  refuses  to  go  forward  with  his  contract,  is 
p/^*  entitled  to  recover  back  money  paid  on  account  thereof;  Glock  v. 
^^^ard  &  Wilson  Colony  Co.,  123  Cal.  12,  69  Am.  St.  Eep.  26,  55  Pac. 
iM f  holding  that  when  an  equitable  showing  is  not  made  to  excuse  the 
'breach,  the  vendor  has  the  right  in  equity  and  law  to  retain  the  moneys 
paid;  Odd  Fellows'  Sav,  Bank  v.  Brainder,  124  Cal.  258,  56  Pac.  1110, 
holding  that  vendor  was  entitled  to  retain  the  deposit  money  as  well 
as  to  recover  the  land  where  the  purphaser  had  made  default;  Wheeler 
V.  Mather,  56  111.  248,  8  Am.  Rep.  687,  holding  a  purchaser  could  not 
maintain  an  action  for  recovery  of  payment  on  account  of  purchase 
money,  when,  after   he  had  made  default;  Dantzeiser  v.  Cook,  40  Ind. 
69,  holding  that  where  a  vendor  disables  himself  from  performance  by 
conveying  the  property  to  a  third  party,  he  cannot  be  permitted  to 
retain  the  money  paid;  Gibbons  v.  Hayden,  3  Kan.  App.  41,  44  Pac. 
445,  holding  that  a  purchaser  of  personal  property  under  contract,  who 
refuses  to  accept  the  property  without  cause,  cannot  maintain  an  action 
to  recover  the  part  purchase  money  paid  on  account;  Woodbury  v. 
Turner  etc.  Mfg.  Co.,  96  Ky.  473,  29  S.  W.  298,  where  on  a  sale  of  the 
plant,  stock  and  goodwill  of  a  manufacturing  business,  a  sum  was  de- 
posited in  hands  of  a  third  party  as  a  guaranty  for  performance  of 
the  purchaser's  contract  to  be  received  in  full  satisfaction  of  all  claims, 
in  ease  of  default ;  held,  that  on  default  made,  the  vendor  was  entitled 
to  retain  the  deposit  as  liquidated  damages;  Walter  v.  Reed,  34  Neb. 
553,  52  N.  W.  684,  holding  in  an  action  by  purchasers  of  cattle  for 
damages  for  failure  to  deliver  according  to  contract,  where  the  vendor 
was  ready  to  perform  contract,  they  could  not  recover  the  part  paid, 
without  tender  of  the  balance  of  purchase  money;  Neis  v.  O'Brien,  12 
Wash.  361,  50  Am.  St.  Eep.  895,  41  Pac.  60,  holding  that  a  purchaser 
of  hops,  who,  after  part  payment,  refused  to  accept  delivery  under  mis- 
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taken  belief  that  they  were  not  up  to  contract  quality,  could  not  recover 
the  money  paid. 

Distinguished  in  Sherburne  v.  Hirst,  121  Fed.  1002,  holding  agree- 
ment for  forfeiture  of  payments  on  sale  of  land  was  penalty  for  which 
equity  would  grant  relief;  Trauerman  v.  Nebraska  Land  etc.  Co.,  77 
Neb.  404, 109  N.  W.  380,  holding  under  evidence  plaintiff  had  not  wholly 
abandoned  contract  and  defendants  were  entitled  only  to  damages  for 
breach;  Donovan  v.  Dickson,  28  N.  D.  233,  148  N.  W.  538,  upholding 
suf&ciency  of  complaint  as  against  demurrer. 

Recovery  of  money  paid  on   a  contract  to  purchase.    Note,  60 
Am.  Dec.  680. 

An  agreed  rate  of  interest  on  unpaid  installments  of  purdiase  money, 
higher  than  legal  rate,  does  not  make  contract  usurious,  if  excess  of  in- 
terest is  in  fact  a  part  of  purchase  money. 

Approved  in  First  Nat.  Bank  v.  Mann,  94  Tenn.  24,  27  L.  B.  A.  568, 
27  S.  W.  1016,  holding  a  note  with  excessive  rate  of  interest,  given  in 
part  payment  for  chattels,  was  not  usurious;  Myers  v.  Williams,  85  Va. 
629,  8  S.  E.  487,  holding  that  a  contract  to  resell  property  to  the  owner 
at  a  price  in  excess  of  the  purchase  money,  the  difference  being  for 
services  rendered,  was  not  usurious;  Reger  v.  O'Neal,  33  W.  Va.  167^ 
6  L.  R.  A.  430,  10  S.  E.  377,  holding  that  a  high  rate  of  interest  on 
deferred  purchase  money  is  not  usurious. 

Usury,  what  transactions  are  usurious.    Note,  46  Am.  Si.  Bep.  182. 

Sale  of  property  or  performance  of  labor  on  credit  as  within  usuiy 
law.    Note,  20  Ann.  Oas.  1131. 

Agreement  to  give  vendee  farther  time  for  payment  after  default,  net 
in  writing,  and  without  consideration,  is  void. 

Approved  in  Otto  v.  Klauber,  23  Wis.  474,  holding  that  promise  by 
a  creditor,  without  other  consideration  than  the  payment  in  money  of 
part  of  an  admitted  debt,  to  accept  such  part  in  satisfaction  of  the 
whole,  is  void  for  want  of  consideration. 

5  Wan.  609-517,  18  !■.  Ed.  624,  HOWABD  FIBE  INS.  00.  ▼.  OHAflB. 

Contract  of  insurance  is  to  indemnify  insured  against  an  uncertain 
event,  which,  if  it  occurs,  will  cause  him  loss;  the  assured  must,  there-* 
fore,  have  an  Interest  in  the  property  insured. 

Approved  in  American  Ins.  Co.  v.  Donlon,  16  Colo.  App.  419,  66  Pae. 
250,  holding  one  purchasing  lot  and  building  thereon  from  possessor, 
and  who  takes  possession  under  quitclaim  deed,  knowing  that  title  to 
lot  was  in  another,  but  believing  he  had  good  title  to  building,  has 
insurable  interest;  Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App. 
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/>.    C.  80,  holding  agent  insuring  property  as  owner  conld  not  reeover 
oix    policy ;  Clark  v.  Dwelling-Housc  Ins,  Co.,  81  Me.  375,  17  Atl.  304, 
folding  that  a  husband  has  no  insurable  interest  in  property  which  he 
i^Ls    conveyed  to  his  wife.    . 

bare  trustee,  agent  or  consignee  of  property  may  Insure  to  its  full 
I,  but  in  the  absence  of  express  direction,  he  is  not  obliged  to  insure 


St       

:K=>proved  in  In  re  Hamilton,  102  Fed.  684,  686,  holding  bankrupt's 

iTer  has  insurable  interest  in  bankrupt's  property;   Harrison  v. 

lage,  161  U.  S.  65,  40  L.  Ed.  619,  16  Sup.  Ct.  490,  holding  that  pur- 

^rs  of  goods  to  be  shipped  from  a  foreign  to  a  home  port,  contract 

•^^ning  a  clause,  "no  arrival,  no  sale,"  had  an  insurable  inter^t; 

i  British  etc.  Ins.  Co.  v.  Lathrop,  70  Fed.  436,  17  C.  C.  A.  175, 

ng  that  holder  of  the  legal  interest  in  the  property  insured,  could 

er  the  insurance ;  American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan. 

liolding  that  a  husband  may  recover  in  his  own  name  on  a  policy, 

^ed  on  house,  built  by  him,  on  his  wife's  property,  occupied  as  a 

^^tead. 

Insurable  interest  of  a  trustee.    Note,  20  Am.  Dec.  615. 
Insurable  interest  of  agent.    Note,  13  E.  B.  0.  277. 

X  Trustees  may  direct  one  trustee  to  transact  business,  and  his  acts  are 

the  acts  of  all.  If  he  insures  without  authority,  the  contract  will  be  valid, 
if  cotrastees  subsequently  ratify  it.  A  suit  on  the  policy  in  the  names  of 
all  the  trustees,  or  assent  to  payment  of  premiums,  amounts  to  a  ratifica- 
tlon. 

Approved  in  Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  509,  20  L.  Ed. 
781,  holding  that  persons  constituting  a  nominal  partnership,  can  insure 
in  the  firm  name;  Westchester  etc.  Ins.  Co.  v.  Foster,  90  Til.  122,  hold- 
ing that  the  person  who  pays  the  premium  and  to  whom  the  loss  is 
payable  is  the  proper  party  to  sue  for  the  loss;  Ryder  v.  Phoenix  Ins. 
Co.,  101  Mass.  550,  applying  rule  on  a  policy  issued  to  "ship  and 
owners,"  with  intention  to  cover  the  interests  of  equitable  owners. 

Distinguished  in  Winslow  v.  Baltimore  etc.  Ohio  R.  R.,  188  U.  S.  656, 
47  L.  Ed.  639,  23  Sup.  Ct.  446,  holding  lease  of  realty  containing  cove- 
nant to  renew,  made  by  one  of  the  trustees,  in  whom  the  title  is  vested, 
to  be  ratified  by  all  trustees  must  be  on  full  knowledge  of  facts. 

Owner  of  legal  interest  in  property  can  insure  it  as  Us  own,  and  in 
hl8  own  name,  without  specifying  his  interest;  the  character  of  the  in- 
terest need  not  be  disclosed  on  the  policy,  unless,  if  disclosed,  it  would  in- 
fluence the  insurer. 

Approved  in  American  Cereal  Co.  v.  Western  Assur,  Co.,  148  Fed.  79, 
where  policy  insured  A  against  loss  on  certain  property,  loss  payable 


L 


6  WaU.  609-617         NOTES  ON  U.  S.  REPORTS.  246 

to  B  as  his  interest  might  appear,  A  was  insured;  Capital  City  Ins.  Co. 
V.  Jones,  128  Ala,  364,  30  South.  676,  holding  where  mortgagor  takes 
out  policy  payable  to  mortgagee  as  its  interest  may  appear,  balance  to 
mortgagor,  mortgagee  is  only  one  who  can  sue;  Dumas  v.  Northwestern 
Nat.  Ins.  Co.,  12  App.  D.  C.  267,  40  L.  R.  A,  358,  holding  owner  of 
property  subject  to  chattel  mortgage  had  insurable  interest;  McCarty 
V.  Imperial  Ins.  Co.,  126  N.  C.  822,  36  S.  E.  285,  holding  notice  of 
concurrent  insurance  to  same  agent  who  issues  policies  in  both  com- 
panies is  waiver  of  objections  on  that  ground;  Helvetia  Swiss  Ins.  Co. 
V.  Allis  Co.,  11  Colo.  App.  277,  53  Pac.  246,  holding  that  an  insurable 
interest  does  not  depend  on  title,  if  destruction  of  the  insurer's  interest 
will  cause  him  a  loss  it  is  insurable  and  he  may  describe  the  property 
as  his  and  himself  as  the  owner;  Merrett  v.  The  Farmers*  Ins.  Co.,  42 
Iowa,  14,  holding  that  the  right  of  recovery  extends  to  the  amount  of 
the  damages  to  the  property,  not  exceeding  the  sum  insured,  without 
regard  to  the  value  of  the  insured's  interest;  Gilman  v.  Dwelling-House 
Ins.  Co.,  81  Me.  494,  17  Atl.  545,  holding  that  a  purchaser  in  possession 
under  a  contract  for  sale  has  an  insurable  interest,  an  equitable  title 
will  sustain  an  insurance  contract ;  Eastern  R.  R.  Co.  v.  Relief  Fire  Ins. 
Co.,  98  Mass.  423,  applying  the  rule  to  a  fire  insurance  by  a  raUroad 
company  of  property,  for  which  the  company  was  under  statutory  lia- 
bility; Home  Ins.  Co.  v.  Gibson,  72  Miss.  66,  17  South.  14,  holding, 
where  the  entire  interest  in  a  leased  building  is  insured,  the  recovery 
cannot  be  limited  to  the  lessee's  interest;  Travis  v.  Continental  Ins.  Co., 
32  Mo.  App.  206,  holding  that  a  claim  to  property  under  a  bona  fide 
verbal  gift  by  wife  to  husband  is  insurable,  and  if  husband  is  held  as 
trustee  only  for  wife,  his  interest  is  insurable;  Trade  Ins.  Co.  v.  Barra- 
cliff,  45  N.  J.  L.  552,  46  Am.  Rep.  799,  holding  that  under  an  insurance 
by  a  husband  in  his  own  name  and  with  his  wife's  authority,  coverins: 
the  entire  ownership,  he  was  entitled  to  recover  the  whole  loss;  Berrv 
V.  American  Cent.  Ins.  Co.,  132  N.  Y.  56,  28  Am.  St.  Rep.  552,  30  N.  E. 
255,  holding  that  a  person  may  insure  against  his  liability  with  refer- 
ence to  a  certain  property  as  well  as  his  interest  therein;  Cumberland 
Bone  Co.  v.  Andes  Ins.  Co.,  64  Me.  471,  illustrating  interests  deemed 
insurable  so  as  to  relieve  the  contract  from  the  character  of  a  wager. 

Insurable  interest  of  husband  and  wife.    Note,  20  Am.  Dec.  514. 
Insurable  interest  in  property.    Note,  13  £.  R.  0.  213,  214. 

Evidence  is  admissible  aliunde  the  policy,  to  explain  interest  of  in- 
sured. 

Approved  in  Daniels  v.  Citizens'  Ins.  Co.,  10  Biss.  119,  5  Fed.  428, 
holding  that  where  local  agents  placed  an  insurance,  covered  by  an 
open  policy  issued  to  them,  running  in  their  own  nameSi  the  party 
actually  insured  could  sue  and  prove  his  interest  by  parol. 
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Xnaurer  cannot  resist  payment  of  a  policy  because  money,  in  case  of 
loss.  Is  to  be  paid  to  a  party  named  in  the  policy  other  than  the  insured. 

Approved  in  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  567,  holding  that 
company's  assent  to  a  clause  in  a  policy  "loss,  if  any,  payable  to  A.  B." 
is  equivalent  to  a  promise  to  pay  according  to  its  terms,  and  thereon 
A.  B.  may  sue. 

On  insurance  of  trust  property,  where  benefit  goes  to  tmst,  and  there 
is  no  concealment  or  unfair  dealing,  insurer  is  precluded  from  further 
inquiry. 

Approved  in  Bates  v.  The  Equitable  F.  &  M.  Ins.  Co.,  3  Cliff.  220, 
221,  Fed.  Cas.  1101,  holding  that  neither  a  stipulation,  nor  an  indorse- 
ment that  policy  was  to  be  payable  to  a  third  person,  operated  as  an 
assignment  of  the  policy  or  a  transfer  of  the  property  insured;  Pennsyl- 
vania Mutual  Life  Ins.  Co.  v.  Mechanics'  Sav^  etc.  Co.,  72  Fed.  432,  19 
C.  C.  A.  286,  38  L.  E.  A.  64,  holding  that  in  an  action  on  a  life  policy, 
a  concealment  that  insured  had  been  a  defaulter,  would  not  avoid  the 
policy. 

Effect  of  representations  by  insured.    Note,  18  £.  E.  0.  547. 
Miscellaneous.    Miscited  in  Ober  v.  Matthews,  24  La.  Ann.  93. 

5  WalL  617-636,  18  Ir.  Ed.  096,  THE  SIB  WILLIAM  PEEL. 

Ko  evidence  is  admissible  on  first  hearing,  except  that  which  comes 
from  ship's  papers  or  persons  found  on  board.  If  insufficient  to  warrant 
condemnation  or  restitution,  further  proof  is  ordered.        ^ 

Approved  in  The  Newfoundland,  176  U.  S.  99,  44  L.  Ed.  887,  20  Sup. 
Ct.  275,  holding  order  for  further  proof  in  libel  for*  trying  to  run  block- 
ade not  abuse  of  discretion  where  circumstances  create  suspicion  of 
intention  to  enter  blockaded  port;  Cushing  v.  Laird,  107  U.  S.  78,  27 
L.  Ed.  394,  2  Sup.  Ct.  202,  holding  that  if  the  evidence  showed  no 
ground  for  condemnation,  and  no  circumstances  of  suspicion,  captors 
will  not  ordinarily  be  allowed  to  introduce  further  proof;  The  New- 
foundland, 89  Fed.  105,  allowing  further  proof  in  prize  proceedings  for 
alleged  attempt  to  violate  blockade  at  Havana. 

Neither  an  enemy,  nor  a  neutral  acting  the  part  of  enemy,  can  de- 
mand restitution  of  captured  property  on  sole  ground  of  capture  in  neutral 
waters. 

Approved  in  The  Adela,  6  Wall.  267,  18  L.  Ed.  821,  as  to  capture 
claimed  to  have  been  made  in  British  waters,  where  there  was  no  inter- 
vention or  claim  made  by  the  neutral  government;  The  Florida,  101 
U.  S.  42,  25  L.  Ed.  899,  where  a  capture  was  made  of  a  rebel  vessel 
in  a  Brazilian  port,  holding  that  a  capture  in  neul^al  waters  is  valid 
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as  between  belligerents ;  Mims  v.  Armstrong,  42  Miss.  435,  97  Am.  Dec. 
474,  aigaendo. 

Wben  evidence  of  guilt  or  ixinocence  Is  conflicting  and  inadegnate 
either  for  condemnation  or  release,  reetitntion  is  ordered  without  costs  or 
expense  to  either  party. 

Approved  in  The  Olinde  Rodrignes,  174  U.  S.  636,  48  L.  Ed.  1076,  19 
Sap.  Ct.  862,  holding  damages  and  costs  will  be  denied  where  there  was 
probable  cause  for  seizure^  and  sometimea  costs  will  be  awarded  to  the 
captors. 

6  WaU.  536-540,  18  L.  Ed.  605,  T7NITED  STATES  ▼.  PIOO. 

When  boundaries  are  given  of  Mexican  grant,  but  quantity  not  limited, 
extent  of  grant  is  only  subject  to  limitation  on  power  of  Ghyvemor  imposed 
by  colonization  law  of  1824. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  104,  21  Pac.  178,  hold- 
ing rule  that  where  there  is  doubt  as  to  what  is  conveyed  and  boundary 
is  certain,  but  disagrees  with  quantity  mentioned,  latter  is  disregarded, 
not  invoked  where  its  amplication  defeats  evident  intent;  United  States 
V.  Castro,  5  Sawy.  627,  Fed.  Cas.  14,754,  holding  that  the  designation 
of  the  tract  granted  by  a  particular  name  and  specifications  of  the  out- 
boundaries,  must  yield  to  the  limitation  of  quantity  expressed  in  the 
grant. 

Judicial  possession,  under  Mexican  law,  involved  an  ascertainment  and 
settlement  of  the  boundazles,  and  has  all  the  force  and  el&cacy  of  a 
Judicial  determination.  It  is  conclusive  as  to  boundaries  and  extent  of 
grant. 

Approved  in  United  States  v.  Elder,  177  U.  S.  117,  44  L.  Ed.  696,  20 
Sup.  Ct.  542,  hoI3ing  indorsement  by  Governor  on  petition  of  order  to 
prefect  to  ascertain  whether  land  had  an  owner  and  to  cause  delivery 
of  possession  to  be  made  is  not  a  grant;  Corrigan  v.  State,  42  Tex.  Civ. 
180,  94  S.  W.  100,  holding  where  surveyor  in  making  survey  of  Mexican 
,  grant  in  proceeding  under  act  of  1852  to  establish  validity  included 
less,  than  original  grant  in  survey,  claimants  had  title  thereunder,  as 
against  State,  to  entire  land  within  original  limits;  State  v.  Russell, 
38  Tex.  Civ.  23,  85  S.  W.  294,  holding  doubt  as  to  calls  should  be  re- 
solved in  favor  of  long  asserted  right  under  juridical  possession  shown; 
Van  Reynegan  v.  Bolton,  95  U.  S.  35,  24  L.  Ed.  352,  holding  that  unless 
the  decree  of  confirmation  provided  otherwise,  the  boundaries  estab- 
lished by  the  delivery  of  judicial  possession  should  control  the  survey; 
Ainsa  v.  United  States,  161  U.  S.  230,  40  L.  Ed.  681,  16  Sup.  Ct.  552, 
holding  that  juridical  possession  could  only  be  given  by  the  proper 
ofiicer,  and  in  the  manner  prescribed  by  law;  United  States  v.  Southern 
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Pae.  R.  Co.,  14  Sawy.  642,  45  Fed.  611,  rejecting  a  claim  for  lauds 
outside  the  boundaries  established  by  the  juridical  possession;  Foss  v. 
Hinkell,  91  Cal.  199,  27  Pac.  646,  holding  that  the  act  of  juridical 
possession  and  the  patent  issued  thereon  were  conclusive  on  the  court; 
Stoneroad  v.  Stoneroad,  4  N.  M.  64,  12  Pac.  741,  holding  that  where 
the  surveyor-generars  survey  did  not  correspond  ^ath  the  grant,  the 
grant  must  prevail. 

Distinguished  in  Pinkerton  v.  Ledouz,  129  XT.  S.  354,  82  L.  Ed.  709, 
9  Sup.  Ct.  402,  holding  that  if  the  description  contained  in  the  petition 
and  grant  differed  from  that  in  the  act  of  possession,  the  former  must 
prevail. 

A  pueblo  once  formed  and  ofllclaUy  recognized  became  entitled,  under 
lawB  of  Mexico  to  use  of  certain  lands,  and  lands  were  assigned  it  by  the 
government. 

Approved  in  Priest  v.  Board  of  Trustees  of  Las  Vegas,  232  U.  S.  618, 
58  L.  Ed.  758,  34  Sup.  Ct.  443,  holding  town  of  Las  Vegas  was  not 
bound  as  defendant  in  suit  to  quiet  title  to  pueblo  lands  when  sued  as 
unknown  owner  and  served  only  by  publication. 

Disposition  of  lands  assigned  to  pueblo  was  at  all  times  subject  to 
control  of  government  of  country. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  45,  58  L.  Ed.  118, 
34  Sup.  Ct.  1,  holding  on  admission  of  New  Mexico  United  States  could 
retain  control  of  lands  of  Pueblo  Indians  for  purpose  of  regulating 
liquor  traffic  thereon. 

5    WaU.    541-545,    18    L.   Ed.   540,   MEB0HANT8'    INSUBANOE    OO.    ▼. 
RITCHIE. 

Suit  by  Massachusetts  corporation  against  district  assessor  and  coUee- 
tor  of  internal  revenue  in  Massachusetts  is  suit  between  citizens  of  same 
State. 

Approved  in  Thomas  v.  Board  of  Trustees,  195  U.  S.  210,  49  L.  Ed. 
164,  25  Sup.  Ct.  24,  allegation  that  board  of  Ohio  University  trustees 
is  citizen  of  State,  and  was  created  by  State  laws,  is  not  sufficient  aver> 
nient  that  it  is  Ohio  corporation;  National  Steamship  Co.  v.  Tugman, 
106  U.  S.  121,  27  L.  Ed.  89,  1  Sup.  Ct.  59,  as  example  of  citizenship  of 
a  corporation  of  State  of  its  creation;  Dodge  v.  Northwestern  Union 
Packet  Co.,  13  Minn.  460,  holding  a  corporation  was  not  entitled  to 
remove  a  cause  on  the  ground  of  its  citizenship. 

Under  act  of  1833,  citizens  of  same  State  can  sue  in  Federal  courts 
for  causes  arising  under  customs  revenue  laws,  and  may  remove  into  Fed- 
eral courts  like  causes  commenced  in  State  courts. 

Approved  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  689,  holding 
reclamation  act  of  1902  was   not   "revenue  law"  under   which  suits 
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against  officers  in  charge  of  reclamation  work  could  be  removed  to 
Federal  court. 

Cases  under  laws  for  collection  of  internal  duties,  since  act  of  1866 
(14  Stat.  172),  are  not  wltbln  Jurisdiction  of  Federal  courts,  wlien  between 
cltisens  of  same  State. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  248,  45  L.  Ed.  1091,  21 
Sup.  Ct.  772,  upholding  Circuit  Court's  jurisdiction  over  action  to  re- 
cover back  taxes  exacted  under  Foraker  act  and  paid  under  protest; 
Cincinnati  Brewing  Co.  v.  Bettman,  102  Fed.  17,  holding  Federal  courts 
have  original  jurisdiction  of  actions  against  internal  revenue  collector, 
growing  out  of  administration  of  his  office,  only  where  there  is  diversity 
of  citizenship  and  requisite  amount  in  controversy;  Homthall  v.  Col- 
lector, 9  Wall.  565,  10  L.  Ed.  662,  dismissing  bill  to  restrain  collection 
of  tax'  on  home-grown  cotton ;  The  Assessor  v.  Osbomes,  9  Wall.  67.3, 
19  L.  Ed.  750,  dismissing  action  to  recover  damages  for  illegal  assess- 
ment of  internal  revenue  taxes  on  manufactures,  where  there  was  no 
allegation  of  diverse  citizenship  of  the  parties;  Williams  v.  Reynolds, 
131  U.  S.  App.  cxiii,  21  L.  Ed.  118,  dismissing  action  to  recover  duties 
illegally  assessed  against  railroad  coiiipany,  and  paid  under  protest, 
the  pleadings  showing  that  both  parties  were  citizens  of  same  State. 

Distinguished  in  Peyton  v.  Bliss,  Woolw.  175,  Fed.  Cas.  11,055,  doubt- 
ing whether  the  ruling  applied  to  cases  under  the  direct  tax  law,  and 
holding  a  case  under  12  Stat.  294,  was  removable  into  Federal  court, 
under  act  of  1833. 

Wben  Jurisdiction  depends  upon  a  statute,  the  repeal  of  the  statute 
takes  away  the  Jurisdiction.  Prohibition  by  a  subsequent  statute  is  pro 
tanto  a  repeal  of  the  former  statute. 

Approved  in  Bird  v.  United  States,  187  U.  8.  124,  47  L.  Ed.  108,  23 
Sup.  Ct.  44,  holding  murder  prosecution  pending  at  time  of  passage  of 
Alaska  criminal  code  act  of  1899,  is  within  jurisdiction  of  District  Court 
for  Alaska;  Gwin  v.  United  States,  184  U.  S.  675,  46  L.  Ed.  760,  22 
Sup.  Ct.  629,  holding  no  direct  appeal  lies  to  Supreme  Court  from  de- 
cree of  dismissal  in  suit  to  enforce  decree  of  confirmation  of  California 
land  claim,  entered  in  1859,  as  appellate  jurisdiction  was  taken  away 
by  Act  of  July  1,  1864,  §  3 ;  United  States  v.  Kelly,  97  Fed.  461,  38 
€.  C.  A.  276,  holding  act  of  June  27,  1898,  giving  Circuit  and  District 
Courts  concurrent  jurisdiction,  with  Court  of  Claims,  of  actions  on 
claims  against  United  States,  deprived  Circuit  Court  of  Appeals  of 
power  to  proceed  further  in  proceedings  pending  in  such  cases ;  Nielson 
V.  Perkins,  86  Conn.  428,  85  Atl.  687,  holding  repeal  of  statute  giving 
appellate  court  jurisdiction  of  appeal  destroyed  appeals  pending,  in 
absence  of  saving  clause;  Washington  Home  for  Incurables  v.  Ameri- 
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can   Security  etc.  Co.,  38  App.  D.  C.  432,  holding  section  299  of  Judicial 
Co<Ie    of  1911  saved  only  cases  decided  in  which  appeals  had  been  per- 
fect ed  before  January  1,  1912;  United  States  v.  Sena,  12  N.  M.  414,  78 
Pac.    62,  repeal  of  Laws  of  1901  deprived  Supreme  Court  of  jurisdiction 
orex-    oriminal  appeals  not  taken  during  term  at  which  judgment  ren- 
dered ;  Terry  v.  McClung,  104  Va,  601,  52  S.  E.  366,  construing  Acts 
18S7 — 88,  p.  66,  c.  58,  relating  to  jurisdiction  in  road  cases;  Ex  parte 
McC&x-dle,  7  WaU.  514,  19  L.  Ed.  265,  dismissing  appeal  from  Circuit 
Couurt;    in  case  of  habeas  corpus,  jurisdiction  having  been  taken  away 
V  act  of  March,  1868;  Baltimore  etc.  R.  R.  Co,  v.  Grant,  98  U.  S.  401, 
25 1«.    Xd.  233,  holding  the  act  of  1879,  limiting  appeals  to  cases  where 
iuno-unt  in  dispute  exceeded  two  thousand  five  hundred  dollars,  repealed 
(Rev.    Stats.,  §  847),  both  as  to  future  and  pending  cases;  In  re  Hall, 
167  TJ.  S.  42,  42  L.  Ed.  70,  17  Sup.  Ct.  726,  denying  mandamus  to  com- 
pel "tile  court  of  claims  to  enter  a  judgment  pursuant  to  a  mandate  of 
tbe    Supreme  Court,  founded  on  an  act  repealed  since  the  mandate; 
Unite^l  States  v.  Barr,  4  Sawy,  255,  Fed.  Cas.  14,527,  holding  that  a 
conviction  for  a  crime,  the  definition  of  which  was  changed  by  an  act 
P&s^d  since  conviction,  could  not  be  maintained,  but  for  Oregon  Re- 
'^^^  Statute,  section  13,  which'  continued  the  liability  of  anyone  con- 
''^'ited  under  the  former  act;  Manley  v.  Olney,  32  Fed.  709,  holding  the 
'^^ght  of  removal,  in  a  case  where  defendant  had  pleaded  before  peti- 
tioning for  removal,  was  lost  by  the  passage  of  act  of  1887;  Birdseye 
^.  Shaeffer,  37  Fed.  826,  holding  that  under  the  act  of  1887,  the  Circuit 
Co^  was  required  to  remand  a  cause  removed  on  the  ground  of  local 
prejudice,  if  on  examination  it  was  not  satisfied  with  the  showing; 
Aspley  V.  Murphy,  50  Fed.  377,  on  question  of  repeal  of  Texas  pro- 
bate act  of  1844,  by  subsequent  act  of  1846 ;  Postal  Telegraph-Cable  Co. 
V.  Southern  R.  R.  Co.,  89  Fed.  194,  holding  that  amendments  to  the 
code  of  North  Carolina  had  not  destroyed  other  provisions  of  the  code 
enabling  the  condemnation  of  lands  or  rights  of  way  for  telegraph 
companies;  Fairchild  v.  United  States,  91  Fed.  298,  as  to  effect  of  act 
of  Congress  of  1898  (24  Stat.  505),  in  depriving  Federal  courts  of  juris- 
diction in  suits  by  officers  of  the  United  States  for  recovery  of  com- 
pensation for  official  services;  Strong  v.  United  States,  93  Fed.  258, 
holding  that  the  act  of  1898  did  not  apply  to  pending  suits;  Emblen  v. 
Lincoln  Land  Co.,  94  Fed.  713,  holding  an  act  of  Congress  confirming 
an  original  entry  divested  the  land  office  of  any  further  jurisdiction 
of  a  contest  on  a  land  entry ;  Roush  v.  Morrison,  47  Ind.  416,  holding 
that  the  drainage  act  of  1867,  by  repealing,  took  away  all  rights  of  ac- 
tion under  prior  acts,  which  were  not  revived  by  a  subsequent  repeal  of 
that  act;  State  v.  Weeks,  38  Mo.  App.  579,  holding  that  mandamus 
will  not  be  granted  to  compel  the  issue  of  a  license,  prohibited  at  the 
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time  by  a  State  law  (case  under  the  local  option  law) ;  State  v.-  Bank, 
3  Baxt.  409,  holding  that  after  the  repeal  of  the  code  section,  permitting 
suits  against  the  State,  the  court  had  no  jurisdiction  of  a  pending 
cross-suit  by  a  railroad  against  the  State;  Texas  Mexican  R.  Co.  v. 
Jarvis,  80  Tex.  464,  15  S.  W.  1091,  holding  that  jurisdiction  of  land 
claims  under  a  statute  of  limited  duration  ceased  with  the  statute; 
Emblen  v.  Lincoln  Land  Co.,  102  Fed.  562,  42  C.  C.  A.  499,  arguendo. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  109,  46  L.  Ed.  1078,  22 
Sup.  Ct.  781,  holding  Arizona  act  of  1887,  creating  board  of  loan  com- 
missioners, was  repealed  by  act  of  Congress  of  1890,  which  substantially 
re-enacted  the  territorial  act;  People  v.  Bank  of  San  Luis  Obispo,  159 
Cal  70,  71,  Ann.  Oas.  1912B,  1148,  37  L,  R.  A.  (N.  S.)  984,  112  Pad. 
868,  holding  repeal  of  banking  act  authorizing  action  by  people  to  de- 
cree bank  insolvent  did  not  destroy  right  of  bank  to  hearing  on  appeal 
from  order  denying  new  trial,  after  adverse  judgment  which  had  become 
final  prior  to  repeal,  the  repeal  taking  place  pending  decision  of  appeal 
from  order;  State  v.  Ju  Nun,  53  Or.  8,  98  Pac.  514,  holding  amendment 
to  Constitution  providing  grand  jury  only  could  charge  person  in  Cir- 
cuit Court  with  crime  or  misdemeanor  did  not  affect  pending  prosecu- 
tions by  information;  State  v.  Hicks,  48  Ark.  520,  3  S.  W.  525,  holding 
that  in  a  statute  changing  the.  mode  of  proceedings  in  certain  suits,  the 
word  "hereafter"  prevented  a  retroactive  application  to  pending  suits; 
Hite  V.  Stimmell,  45  Kan.  471,  25  Pac.  853,  holding  that  statute  chang- 
ing the  amount  for  which  appeals  would  lie  to  Supreme  Court  did  not 
apply  to  pending  proceedings  in  error;  Walmsley  v.  Nichols,  36  La. 
Ann.  801,  .holding  that  the  constitutional  amendments  of  1884,  divested 
the  Supreme  Court  of  jurisdiction  of  appeals  under  a  certain  amount; 
Treasurer  v.  Wygall,  46  Tex.  462,  holding  that  when  the  law  recognized 
in  heirs  or  distributees  a  vested  right  in  property  held  in  trust  for 
them  by  the  State,  the  remedy  for  its  recovery  could  not  be  entirely 
taken  away,  but  might  be  modified;  Cornell  University  v.  Wisconsin 
Cent.  R.  R.  Co.,  49  Wis.  161,  5  N.  W.  330,  holding  that  jurisdiction  in 
ejectment  was  not  ousted  by  a  statute  transferring  the  lands  from  one 
county  to  another. 

Limited  in  Sena  v.  United  States,  147  Fed.  488,  78  C.  C.  A.  27,  where 
defendant  in  criminal  case  appealed  from  territorial  District  Court 
within  time  and  in  accordance  with  existing  statute,  repeal  of  statute 
without  saving  clause  before  hearing  of  appeal  did  not  deprive  appel- 
late court  of  jurisdiction. 

Effect  of  statutes  to  defeat  or  preserve  pending  oivil  actions. 
Note,  14  L.  R.  A.  722. 
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IVlien  temiB  are  nnambigaoiig,  tbe  court  may  not  speculate  on'  prob- 
ilUltles  of  Intention,  although  the  reason  for  the  enactment  may  not  be 
ippacremt. 

Ajfyf^Toved  in  Simonson  v.  Jordan,  24  Blatchf.  375,  30  Fed.  721,  in 
^ns^aming  the  removal  act  of  March  3,  1887,  as  retroactiye. 

JE^^fund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Caji.  1916A,  S06. 


(<sellaneons.  Cited  in  United  States  v.  Myers,  3  Hnghes,  245,  Fed. 
^«*-  H-5,846,  apparently  as  instance  of  suit  in  Federal  court  by  the  gov- 
ernment on  a  distiller's  bond;  United  States  v.  Hodson,  26  Fed.  Cas. 
^»  WLs  to  payment  and  commencing  suit  as  conditions  precedent  to 
testiix^  ll^Q  validity  of  an  assessment;  United  States  v.  Jacobus,  96  Fed. 
262,  3*7  Q^  Q  ^  4gg^  33  jjQ^  indicating  whether  the  repeal  of  the  statute 
coa:£^;j-j^jjg  jurisdiction  was  before  or  after  judgment. 

*  ^^U.  545-663,  18  L.  Ed.  662,  THE  BIED  OF  PABADISB. 

^^Mp  owners  have  lien  upon  cargo  for  freight,  and  may  retain  goods 
cunrlval  at  jport  of  destination,  until  payment  is  made,  unless  charter- 
^        stipulate  to  contrary.    Such  lien  is  in  the  United  States  regarded 
^^Uuitime  lien. 

^V\>roved  in  The  Maggie  Hammond,  9  Wall.  450,  19  L.  Ed.  778,  hold- 
VCl^  \hat  when  the  lien  is  created  by  the  lex  loci  contractus,  it  will 
geiicnilly  be  enforced  in  all  places  where  the  property  is  found;  The 
Delaware,  14  Wall.  596,  20  L.  Ed.  781,  as  to  the  necessity  for  bills  of 
lading  signed  by  the  master  as  evidence  of  the  contract  and  extent  of 
the  obligation  undertaken;  Choate  v.  Crowninshield,  3  Clift,  186,  Fed. 
Cas.  2691,  defining  the  obligations  of  a  common  carrier  by  water  as  to 
goods  received  for  transportation ;  Hayes  v.  Campbell,  55  Cal.  425,  86 
Am.  Rep.  46,  holding  that  a  ship  owner  had  a  lien  on  goods  shipped 
by  a  commission  merchant  in  his  own  name,  but  belonging  to  a  third 
party;  Wellman  v.  Morse,  76  Fed.  577,  22  C.  C.  A.  318,  arguendo. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  E.  A.  369, 
370,  378. 

Parties  may  by  contract  aifirm,  extend,  modify  or  ezdude  lien  for 
flrelght.  An  agreement  that  on  arzlval,  goods  shall  be  deposited  in  ware- 
house of  consignee,  without  waiver  of  lien,  wHl  be  sustained  by  the  courts. 
Approved  in  Portland  Flouring  Mills  Co.  v.  Portland  etc.  S.  S.  Co., 
145  Fed.  693,  provision  of  bill  of  lading  that  carrier  shall  have  lien  on 
goods  for  all  freights  does  not  affect  nature  of  lien;  Michigan  S.  S.  Co. 
V.  Thornton,  136  Fed.  137,  69  C.  C.  A.  132,  where  charter-party  pro- 
vided that  freight  should  be  payable  in  cash  on  delivery  of  each  cargo, 
and  that  ship  should  have  lien  on  all  cargo  for  freight,  and  consignee 
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remitted  to  shipper  for  cargo  and  freight,  money  impressed  with  trust 
for  freight;  fiarkef  Bros.  v.  Schooner  E.  M.  Wright,  1  Mackey  (D.  C.)^ 
28,  47  Am.  Rep.  234,  holding  delivery  on  wharf  not  inconsistent  with 
retention  of  lien  for  freight;  Davis  v.  Wallace,  3  Cliff.  133,  Fed.  Gas. 
3667,  holding  that  consignee  has  the  power  to  designate  the  place  of 
discharge,  but  he  must  select  a  place  where  no  unnecessary  delay  in  un- 
loading will  be  encountered;  The  Peer  of  the  Realm,  19  Fed.  217,  hold- 
ing that  owners  and  charterers  may  make  their  own  stipulations  as  to 
the  terms  of  their  charter-party,  and  shippers  with  notice  will  be  bound 
by  such  stipulations. 

Legal  effect  of  maritime  lien  for  fteight  Is  tliat  ship  owner  as  canier 
by  water  may  retain  goods  until  freight  Is  paid,  or  may  enforce  it  by  a 
proceeding  in  rem  in  District  Court.  It  is  lost  by  an  unconditional  de- 
livery to  consignee. 

Approved  in  Portland  Flouring  Mills  Co.  v.  Portland  etc.  S.  S.  Co., 
146  Fed.  692,  provision  of  bill  of  lading  that  carrier  shall  have  lien  on 
goods  for  all  freights  does  not  affect  nature  of  lien;  The  Avon,  Brown 
Adm.  187,  Fed.  Cas.  680,  holding  that  the  right  of  lien  may  exist  inde- 
pendently of  the  power  of  enforcement ;  The  Dauntless,  7  Fed.  367,  hold- 
ing that  the  wrongful  taking  of  a  natural  substance  for  and  the  ship- 
ment thereof  to  a  i>ort,  constituted  together  one  transaction  and  were  a^ 
maritime  tort. 

Where  payment  or  security  of  payment  is  to  be  concurrent  wtth  de- 
livery of  cargo,  lien  for  freight  exists  in  full  force,  and  ship  owner  can- 
not be  required  to  deliver  before  payment  of  freight  or  tender  of  security. 
Approved  in  Barker  v.  The  E.  M.  Wright,  1  Mack.  28,  47  Am.  Bep. 
237,  stating  as  the  general  rule  that  delivery  of  the  goods  at  the  place 
of  destination  or  readiness  to  deliver  is  a  precedent  condition  to  the 
right  to  demand  payment  of  freight. 

An  over  long  time  given  for  examination  of  the  goods  may  Justify  an 
inference  of  intention  to  waive  right  of  lien  for  freight.  The  lien  may 
be  waived  without  express  words,  as  by  inconsistent  stipulations,  or  ship 
owner's  intention  to  trust  to  personal  responsibility  of  charterer. 

Approved  in  Case  Plow  Works  v.  Union  Iron  Works,  66  Mo.  App.  8, 
holding  that  a  bailee's  right  of  lien  is  a  matter  of  intention  between  the 
parties,  and  must  be  established  by  him  who  asserts  it. 

Wliere  credit  is  given  for  payment  of  freight  beyond  time  when  goods 
are  to  be  delivered,  subsequent  Insolvency  of  charterer  will  not  shorten 
term  of  credit,  nor  authorize  carrier  to  retain  goods  until  freight  is  paid. 
Approved  in  Akeley  v.  Mississippi  etc.  Boom  Co.,  64  Minn.  114,  67 
N.  W.  210,  holding  a  lien  for  boom  charges  on  logs  not  waived  merely 
by  partial  delivery. 
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A  tm  or  note  for  a  pr^edent  debt  does  not  eztingoUOi  or  pay  the  debt 
^eas  expressly  agreed;  a  note  given  for  freight,  dishonored  on  presenta- 
^^  does  not  show  waiver  of  the  lien. 

approved  in  A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Min, 

«^c-    Co.,  173  Fed.  858,  35  L.  E.  A.  (N.  S.)  1,  97  C.  C.  A.  465,  holding 

PiTfrstimption  that  note  does  not  pay  debt  strengthened  where  lien  secur- 

^^  <3el)t  would  be  thus  discharged ;  The  Illinois,  2  Flipp.  417,  Fed.  Cas. 

'00^^    liolding  that  neither  the  taking  of  a  note  nor  other  security  is  a 

waivox-  of  the  lien  unless  so  intended;  The  Alabama,  22  Fed.  451,  hold- 

^H  't'kx^ki  a  maritime  lien  for  towage  was  not  waived  because  notes  were 

|ake»x    for  it;  The  Queen  of  St.  Johns,  31  Fed.  28,  holding  that  the  mari- 

^  lien  for  supplies  in  a  foreign  port  was  not  waived  by  taking  a  mort- 

^*^J?   <=>ri  the  vessel. 

^^^^ified  in  The  Nebraska,  69  Fed.  1013,  17  C.  C.  A.  94,  holding  that 
^  ^^*ie  of  payment  granted  by  the  note  should  not  extend  the  term  of 
gl^Q^^^^t  of  the  debt  beyond  the  period  within  which  by  the  law  the  lien 
^   be  prosecuted. 

^%yment  by  commercial  paper.    Note,  85  L.  E.  A.  (N.  8.)  2. 

Bights  of  owners  of  diip  and  of  cargo  are  reciprocal,  and  eadi  has  a 
lien  against  the  other  to  enforce  those  rights.  The  mntnal  obligation  is 
unposed  by  law-merchant,  whether  contained  in  charter-party  or  not. 

Approved  in  The  Belfast,  7  Wall.  642,  19  L.  Ed.  271,  holding  that 
shippers  have  a  lien  on  the  vessel,  as  a  security  for  fulfillment  of  the  car* 
rier's  contract;  Wells  v.  Marine  Steamship  Co.,  4  Cliff.  231,  Fed.  Cas. 
17,401,  as  to  nature  of  reciprocal  duties  of  carrier  and  consignee. 

Lien  for  freight  commences  when  goods  are  delivered  into  control  of 
master,  or  certainly  as  soon  as  they  are  put  on  board. 

Approved  in  Blowers  v.  One  Wire  Rope  Cable,  19  Fed.  446,  holding 
that  under  a  charter  to  lay  a  submarine  cable  the  lien  attached  from  the 
moment  it  was  taken  on  board. 

Miscellaneous.  Cited  in  The  Cargo  of  the  Joseph  W.  Brooks,  122 
Fed.  884,  to  point  that  evidence  of  custom  of  port  of  destination  is  ad- 
missible to  explain  words  "dispatch  for  discharging"  in  charter-party; 

6  Wall  56S-666, 18  L.  Ed.  682,  UNITED  STATES  ▼.  THE  COMMISSIONEB. 

Courts  wiU  not  by  mandamus  control  officers  of  land  office  in  ezerciso 
of  their  dnties,  which  are  quasi-judicial  and  not  merely  ministerial. 

Approved  in  Hover  v.  People,  17  Colo.  App.  392,  68  Pao.  685,  man- 
damus does  not  lie  to  control  determination  of  council  as  to  sufficiency 
of  funds  to  meet  demands  of  city  departments  and  amount  of  appro- 
priation; State  V.  Young,  134  Iowa,  513,  IS  Ann.  Gas.  846,  110  N.  W. 
295,  holding  determination  of  Secretary  of  State  that  State  printing 
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was  done  according  to  law  was  not  subject  to  collateral  attack;  State  v. 
Tliomhill,  174  Mo.  App.  473,  160  S.  W.  559,  holding  writ  did  not  Ue  to 
review  action  of  county  court  in  granting  saloon  license;  Hart  v.  Folsom, 
70  N.  H.  217,  47  Atl.  605,  holding  mandamus  will  not  lie  to  compel  regis- 
tration and  license  of  physician  by  board  of  medical  examiners;  State 
V.  Bare,  60  W.  Va.  505,  56  S.  E.  399,  refusing  writ  to  compel  action  of 
assessor  when  evidence  insufficient  to  show  lack  of  good  faith ;  Gaines  y. 
Thompson,  7  Wall.  352,  19  L.  Ed.  66,  refusing  to  enjoin  discretion  of 
the  Secretary  of  the  Interior  and  land  commissioner  in  canceling  a  land 
entry ;  The  Secretary  v.  McGarrahan,  9  Wall.  312,  19  L.  Ed.  588,  refus- 
ing mandamus  to  compel  land  commissioner  and  Secretary  of  Interior 
to  issue  a  patent ;  Carrick  v.  Lamar,  116  U.  S.  426,  29  L.  Ed.  678,  6  Sup. 
Ct.  425,  holding  that  mandamus  will  not  issue  to  compel  Secretary  of 
Interior  to  cause  a  survey  to  be  made;  Noble  v.  Union  River  Logging 
R.  Co.,  147  U.  S.  171,  37  L.  Ed.  126,  13  Sup.  Ct.  272,  but  injunction  will 
issue  to  restrain  the  revocation  by  the  Secretary  of  the  Interior  of  a 
decision  of  his  predecessor  in  office,  made  in  the  exercise  of  his  discre- 
tionary powers  under  statute ;  United  States  ex  rel.  International  Con- 
tracting Co.  V.  Lamont,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98, 
saying  mandamus  will  only  lie  to  Enforce  a  ministerial  duty  as  contra- 
distinguished from  a  duty  merely  discretionary,  collecting  authorities; 
Hough  V.  Western  Transportation  Co.,  1  Biss.  429,  Fed.  Cas.  6724,  re- 
fusing to  compel  by' mandamus  the  removal  of  a  cause  from  State  to 
Federal  court;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  433,  Fed.  Cas. 
16,826,  holding  a  bill  will  not  lie  to  compel  Secretary  of  Treasury  to 
show  disposition  of  bonds  deposited  as  security  for  redemption  of  notes 
of  a  national  bank;  Ex  parte  Thompson,  52  Ala.  101,  holding  mandamus 
will  not  lie  to  compel  judge  to  approve  an  official  bond;  Farmers  ete. 
Ditch  Co.  V.  Maxwell,  4  Colo.  App.  480,  36  Pac.  557,  holding  that  the 
rule  is,  in  all  matters  requiring  the  exercise  of  official  judgment,  man- 
damus will  not  lie ;  Ohio  &  M.  R.  Co.  v.  People,  120  111.  205,  11  N.  E. 
349,  holding  mandamus  will  not  issue  to  compel  a  railroad  company  to 
repair  and  improve  a  portion  of  its  road  and  increase  the  passenger 
trains;  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  568,  569,  holding 
mandamus  will  not  lie  to  compel  the  State  controller  to  countersign  and 
deliver  bonds,  he  having  a  duty  in  the  matter  to  see  that  the  jurisdic- 
tional facts  existed  authorizing  the  issue;  Kuechler  v.  Wright,  40  Tex. 
632,  670,  672,  holding  mandamus  will  lie  to  compel  the  general  commis- 
sioner of  the  land  office  to  issue  a  patent  to  an  applicant  whose  legal 
right  is  clear;  Thurston  v.  Hudgins,  93  Va,  784,  20  S.  E.  968,  holding 
mandamus  will  not  lie  to  compel  an  oyster  inspector  to  give  notice  re- 
quiring the  removal  of  obstructions  from  certain  oyster  ground  or  to 
remove  them  on  default ;  dissenting  opinion  in  State  v.  Rotwitt,  16  Mont. 
45,  3?  Pae.  851,  majority  holding  that  an  officer  could  be  compelled  by 
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jD&ii^AinQS  in  anticipation  to  the  performance  of  a  purely  ministerial 
dn^  'when  the  proper  time  shall  arrive  for  its  performance. 

1L<3W  of  mandamos.    Note,  89  Am.  Dec.  732,  7S3. 

BdCsndamns  will  not  Ue  against  Land  Department  officers  to  compel  Is- 
sae  €3fT  a  patent,  when  it  is  reasonable  to  presume  that  others  are  in  posses- 
issoL  ^wlLo  should  have  an  opportunity  to  defend  their  title;  the  appropriate 
t«iaedy  is  by  hill  in  equity. 

A.x>x>Toved  in  State  v.  Jennings,  183  Ind.  175,  108  N.  E.  513,  holding 
trit  -would  not  issue  to  compel  auditor  to  issue  tax  deed  when  apparent 
ilglits  of  third  person^  were  involved;  State  v.  Trustees  of  Internal  Imp. 
Totid,  20  Fla.  405,  holding  trustees  could  not  be  compelled  by  mandamus 
to  xnake  a  deed,  pursuant  to  contract,  of  land  which  they  had  conveyed 
to  another;  Highway  Commissioners  of  Yorktown  v.  People,  66  111.  343, 
holding  mandamus  will  not  issue  to  compel  commissioners  of  highways 
to  remove  obstructions  to  a  public  road ;  Ham  v.  Toledo  etc.  R.  R.  Co., 
29  Ohio  St.  181,  refusing  mandamus  to  compel  the  issue  of  bonds  in  ex- 
change for  other  bonds. 

Patents  are  to  be  signed  by  the  President  in  person,  or  in  his  name  by 
^  secretary  under  his  direction,  and  countersigned  by  recorder  of  general 
land  ol&ce. 

Approved  in  The  Secretary  v.  McGarrahan,  9  Wall.  314,  19  L.Ed.  584, 
liolding  that  no  proceeding  to  compel  either  the  Secretary  of  the  Inte- 
rior or  the  commissioner  of  the  general  land  office  to  issue  a  patent  could 
be  sustained  while  the  law  was  as  stated  in  principal  case;  dissenting 
opinion  in  Kuechler  v.  Wright,  40  Tex.  673,  majority  allowing  man- 
damus to  compel  general  land  ofi&ce  to  issue  a  patent  when  applicant  had 
a  clear  legal  right  thereto. 

£  Wall  666-674,  18  L.  Ed.  611,  GOODBICH  Y.  CHIOAGO. 

Judgment  of  State  court  on  demurrer  in  action  at  law,  that  defendant 
was  imder  no  obligation  to  perform  a  public  duty,  is  binding  on  admiralty 
court  in  a  libel  for  damages  founded  on  same  act  of  negligence  against  same 
defendant. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  132,  51 
L.  Ed.  742,  27  Sup.  Ct.  442,  holding  judgment  on  demurrer  as  conclusive 
as  one  rendered  on  proof ;  The  J.  R.  Langdon,  163  Fed.  479,  90  C.  C.  A. 
18,  holding  judgment  against  intervenors  in  creditor's  suit  against  cor- 
poration wherein  court  had  possession  of  vessels  was  res  adjudicata  in 
suit  in  rem  in  admiralty  to  enforce  lien  on  vessels;  Lindsley  v.  Union 
Silver  etc.  Min.  Co.,  115  Fed.  50,  52  C.  C.  A.  640,  holding  judgment  dis- 
missing action  on  plaintiff's  refusal  to  amend  complaint  on  sustaining 
of  demurrer,  on  ground  that  it  did  not  state  facts  constituting  cause  of 
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action,  is  one  on  merits,  and  a  bar;  Lockhart  v.  Leeds,  12  N.  M.  167,  76 
Pao.  315,  and  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  76,  73  Pac. 
616,  both  holding  where,  on  sustaining  demurrer,  material  issues  had 
to  be  passed  on,  and  plaintiff  did  not  amend,  but  allowed  entry  of  dis- 
missal, judgment  was  res  ad  judicata;  Hanrick  v.  Gurley,  93  Tex.  479,  55 
S.  W.  120,  holding  judgment  on  demurrer  in  bui*-  to  recover  land,  though 
adjudicating  only  right  to  land  then  in  controversy,  binds  defeated  party 
in  subsequent  suit  for  other  lands  against  same  parties,  where  in  both 
suits  he  claimed  as  heir  of  a  decedent,  and  demurrer  was  on  ground  that 
he  was  not  entitled  to  inherit;  Aurora  City  v.  West,  7  Wall.  100,  19 
L.  Ed.  48,  holding  that  the  sustaining  of  a  demurrer  to  a  declaration  can- 
not be  pleaded  as  a  bar  to  a  good  declaration  for  the  same  cause  of  ac- 
tion; Gould  V.  Evansville  etc.  R.  R.  Co.,  91  U.  8.  533,  28  L.  Ed.  419, 
holding  that  an  admission  of  facts  by  demurrer  to  a  pleading  in  which 
the  facts  are  alleged  is  equal  to  an  admission  verbally  before  a  jury; 
Green  v.  Bogue,  158  U.  S.  503,  39  L.  Ed.  1070,  15  Sup.  Ct.  985,  holding 
that  where  the  facts  averred  and  relied  on  in  State  and  Federal  courts 
.were  the  same,  the  fact  that  a  different  measure  of  relief  was  asked  did 
not  deprive  defendant  of  pleading  the  prior  findings  and  decree  in  his 
favor;  Oregon  etc.  R.  R.  Co.  v.  Oregon  R.  &  N.  Co.,  11  Sawy.  573,  27 
Fed.  283,  holding  that  a  judgment  on  demurrer  is  as  binding  as  if  given 
on  an  is^ue  arising  on  a  denial  of  the  allegations  of  the  complaint,  and 
a  judgment  for  plaintiff  on  demurrer  to  the  answer  may  be  pleaded  as 
an  estoppel  in  any  other  action  between  the  parties;  The  Tubal  Cain, 
9  Fed.  837,  holding  that  a  judgment  in  a  State  court  for  breach  of  con- 
tract in  not  furnishing  cargo  as  agreed  might  be  set  up  as  estoppel  in 
a  libel  in  admiralty  for  damages  for  breach  of  same  charter-party  on  a 
different  cause  of  action ;  The  City  of  Lincoln,  25  Fed.  843,  holding  that 
the  finding  by  the  jury  of  mutual  negligence,  in  an  action  by  a  wharf- 
inger for  overloading  a  wharf,  was  binding  in  a  libel  in  admiralty  be- 
tween same  parties  on  same  cause  of  action  on  the  question  of  negli- 
gence; North  Muskegon  v.  Clark,  62  Fed.  697,  10  C.  C.  A.  591,  holding 
that  a  judgment  on  demurrer  only  estops  the  plaintiff  from  raising  in 
a  second  suit  the  same  question  of  law  in  the  prosecution  of  same  cause 
of  action;  Brown  v.  Barkbride,  19  Kan.  592,  holding  that  a  judgment 
'Sustaining  a  general  demurrer  is  a  judgment  on  the  merits;  Bledsoe  v. 
White,  42  Tex.  136,  where  record  of  a  former  suit  showed  identity  of 
issue  joined  on  same  defense,  it  would  be  presumed  the  defense  was  de- 
termined by  the  former  judgment ;  Washington  etc.  R.  R.  Co.  v.  Cazcnove, 
83  Va.  752,  holding,  in  a  suit  by  a  holder  of  county  railway-aid  bonds 
to  enforce  the  deed  of  trust,  that  their  validity  was  established  by  an 
adjudication  in  a  former  suit  to  which  both  the  county  and  railway  com- 
pany were  parties;  dissenting  opinion  in  Washington  etc.  Packet  Com- 
pany y.  SickleSi  5  Wall.  597,  18  L.  Ed.  555,  majority  holding  that  judg- 
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ment  in  suit  on  contract  did  not  estop  the  defendants  in  second  snit 
'    from  showing  that  the  contract  was  by  parol,  so  as  to  let  in  the  defense 
of  statute  of  f rands;  Ayres  v.  Cone,  138  Fed.  781,  71  C.  C.  A.  144, 
u^endo. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication.    Note,  Ann.  Oas.  1913A,  541, 

6  WaU.  574-^8,  18  L.  Ed.  677,  THE  FEABL. 
Not  cited. 

5  WalL  579,  18  Ii.  Ed.  650,  JONES  Y.  LA  VAIJ.ETTE. 

Judgment  on  promissory  note  can  he  reviewed  by  Supreme  Court  only 
on  writ  of  error,  if  at  all,  not  by  appeal,  wblcb  is  proper  only  in  equity 
and  admiralty  causes. 

Approved  in  Four  Hundred  &  Forty-Three  Cans  of  Frozen  Egg  Prod- 
ucts v.  United  States,  226  U.  S.  184,  57  L.  Ed.  179,  33  Sup.  Ct.  50,  hold- 
ing consent  of  parties  did  not  give  Circuit  Court  of  Appeals  jurisdiction 
to  review  libel  filed  under  Pure  Food  Act ;  Nashville  Ry.  &  Light  Co.  v. 
Bumi,  168  Fed.  865,^  94  C.  C.  A.  274,  holding  where  receiver  was 
appointed  for  street  railway  company  on  mortgage  foreclosure  and  de- 
fendants in  error  intervened  claiming  damages  for  personal  injuries  and 
were  awarded  damages,  and  entitled  to  preference  such  proceedings  were 
in  quity  and  were  reviewable  by  repeal  only ;  Toeg  v.  Suffert,  167  Fed. 
126,  92  C.  C.  A.  577,  dismissing  appeal  from  judgment  at  law;  United 
States  V.  Emholt,  105  U.  S.  416,  26  L.  Ed.-  1078,  holding  that  a  case 
treated  as  an  appeal  from  the  Circuit  Court  on  the  common-law  side 
nrast  be  dismissed ;  Dower  v.  Richards,  151  U.  S.  664,  S8  L.  Ed.  808,  14 
Sap.  Ct.  455,  to  same  effect. 

5  WalL  580-599,  18  L.  Ed.  650,  WASHZKaTON*  ETC.  PACEET  COMPANY 
7.  SIOKUIS.         / 

When  a  Judgment  ii  relied  on  as  a  technical  estoppel,  it  must  appear 
by  record  of  prior  suit  that  the  particular  controversy  sought  to  be  con- 
cluded was  necessarily  tried  and  determined,  or  that  the  verdict  could  not 
have  been  rendered  without  deciding  the  particular  matter. 

Approved  in  Landon  v.  Clark,  221  Fed.  844,  137  C.  C.  A.  399,  holding 
finding  as  to  boundary  outside  issues  in  suit  to  enjoin  trespass  would 
not  support  suit  to  quiet  title;  Cheatham  Electric  Switching  Device  Co. 
r.  Transit  Dev.  Co.,  209  Fed.  230,  126  C.  C.  A.  297,  holding  in  suit  in 
equity  for  infringement  record  in  prior  suit  at  law  between  same  par- 
ties was  admissible  to  determine  what  questions  were  res  adjndicata; 
Smith  V.  Mosier,  169  Fed.  449,  holding  defendant  setting  up  former 
judgment  as  res  adjudicata  must  allege  and  prove  particular  question 
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claimed  as  estoppel  was  necessarily  at  issue  and  decided;  Benjamin 
Schwarz  &  Sons  v.  Kennedy,  142  Fed.  1029,  judgment  for  defendant 
for  costs  in  replevin  against  two  defendants,  in  which  one  of  defend- 
ants was  owner  of  undivided  interest  only,  is  not  bar  to  action  for 
conversion  of  same  property;  Georgia  etc.  Banking  Co.  v.  Wright,  132 
Fed.  917,  decision  of  Georgia  Supreme  Court  in  suit  between  railroad 
and  State  that  company's  charter  precluded  greater  tax  than  certain 
percentage  of  earnings,  concludes  State  in  subsequent  suit,  though  it 
involves  taxes  for  different  year  or  under  different,  statute ;  Soderberg 
V.  Armstrong,  116  Fed.  711,  holding  in  suit  to  enjoin  extraction  of  ore 
from  mine,  plea  insufficient  that  in  suit  for  same  purpose,  brought  by 
plaintiff's  grantor  against  defendants,  they  had  judgment,  and  it  ap- 
pears that  in  their  suit  they  had  denied  plaintiff's  ownership  and  their 
extraction  of  ore,  and  it  does  not  appear  on  which  issue  case  was 
decided ;  Ohio  River  R.  R.  Co.  v.  Fisher,  115  Fed.  936,  63  C.  C.  A.  411, 
holding  where  decree  adjudged  validity  of  will,  but  court  in  opinion  held 
will  inoperative  as  to  certain  bequests  which  had  been  revoked  by 
codicil,   and   that    such   bequests   were   subject   to    legacy   previously 
charged  by  will  on  whole  estate,  such  decree  is  not  adjudication  of 
rights  of  legatee ;  Penney  v.  Corey,  147  Ala.  628,  41  South.  982,  holding 
where  buyer  executed  notes  due  at  intervals  and  seller  sued  on  some 
notes  and  for  interest  on  others  and  buyer  set  up  failure  of  considera- 
tion, judgment  for  less  than  amount  of  notes  sued  on  and  interest  on 
others  was  not  res  adjudicata  as  to  seller's  right  to  sue  on  other  notes, 
or  buyer's  right  to  set  up  failure  of  consideration;  Bieber  v.  Fech^ 
heimer,  9  App.  D.  C.  557,  holding  decree  in  creditors'  suit  not  final 
where  it  could  be  so  considered  only  upon  theory  that  court  adjudged 
particular  claim  good  and  found  no  other  claim  tenable,  when  such  was 
not  purpose  of  decree ;  District  of  Columbia  v.  Hutchinson,  1  App.  D.  C. 
408,  holding  where  in  action  to  recover  permanent  damages  for  nuisance 
judgment  wa^  given  for  temporary  damages  only,  such  judgment  was 
not  bar  to  second  suit  based  on  theory  of  continuing  nuisance;  S.  D. 
Mercer  Co.  v.  Omaha,  76  Neb.  292,  107  N.  W.  566,  holding  decree 
adjudging  that  officers  had  proceeded  irregularly   and  unlawfully   to 
levy  assessment  did  not  render  void  subsequent  levy  in  regular  and 
lawful  manner;  Stokes  v.  Foote,  172  N.  Y.  342,  65  N.  E.  181,  holding 
provisions  of  decree  concerning  question  not  necessarily  involved   in 
issues  or  presented  to  court  are  not  conclusive;  Southerland  v.  Atlantic 
Coast  Line  R.  R.  Co.,  148  N.  C.  444,  62  S.  E.  518,  holding  judgment 
against  connecting  carrier  for  loss  of  freight  was  based  on  finding 
freight  was  lost  by  it,  and  w.hen  sued  for  penalty  imposed  for  failure 
to  settle  claim  in  certain  time  it  could  not  plead  freight  was  lost  by 
initial  carrier;  Carter  v.  Carter,  14  N.  D.  68, 103  N.  W.  426,  prior  jad^- 


261   WASHINGTON  ETC.  PACKET  CO.  v.  SICKLES.    5  Wall.  580-599 

ment  held  not  bar  to  subsequent  action;  Harris  v.  Mason,  120  Tenn. 
679,  25  L.  R.  A,  (N.  S.)  1011,  116  S.  W.  1149,  holding  judgment  in 
suit  to  quiet  title,  where  defendant  set  up  claim,  rendered  on  ground  of 
failure  of  plaintiff's  proof  of  title,  was  not  res  adjudicata  as  to  defend-^ 
ant's  claim;  Moore  v.  Chattanooga  Electric  Ry.  Co.,  119  Tenn.  724,  16 
L  R.  A.  (N.  S.)  978,  109  S.  W.  501,  record  of  former  judgment  con- 
sidered and  held  to  establish  plea  of  former  adjudication;  Hanrick  v. 
Gurley,  93  Tex.  479,  55  S.  W.  120,  holding  judgment  on  demurrer  in, 
suit  to  recover  land,  though  adjudicating  only  right  to  land  then  in 
controversy,  binds  defeated  party  in  subsequent  suit  against  same  par- 
ties for  other  lands,  where  in  both  suits  he  claimed  as  heir  of  a  dece- 
dent, And  demurrer  was  on  ground  that  he  was  not  entitled  to  inherit; 
Dietrich  v.  Deavitt,  81  Vt.  169,  69  Atl.  664,  holding  decree  adjudicating 
mortgage  void  in  action  to  enforce  same  was  not  estoppel  to  Second  bill 
pleading  fuller  statement  of  facts  and  asking  validation  as  equitable 
mortgage;  Seattle  v.  Northern  Pac.  Ry.  Co.,  63  Wash.  134,  114  Pac. 
1041,  holding  where,  in  suit  against  railroad  for  damages  resulting  from 
its  failure  to  repair  street,  as  required  by  contract  with  city,  railroad 
was  held  not  negligent,  such  judgment  was  res  adjudicata  as  to  negli- 
gence in  subsequent  indemnity  suit  by  city  against  railroad  after  judg- 
ment against  city  for  same  injury;  Brier  v.  Traders'  Nat.  Bank,  24 
Wash.  720,  64  Pac.  839,  holding  decree  giving  priority  to  defendant's 
judgment  lien  over  plaintiff's  deed  by  debtor,  executed  after  rendition 
of  defendant's  judgment,  was  not  res  adjudicata  in  suit  to  declare  de- 
fendant's reviewed  judgment  lien  inferior  to  plaintiff's  rights  under 
deed;  State  v.  McEldowney,  54  W.  Va.  701,  47  S.  E.  652,  applying  rule 
to  decree  in  suit  assailing  validity  of  tax  deed;  Aurora  City  v.  West, 
7  Wall.  103,  19  L.  Ed«  49,  holding  that  a  judgment  on  demurrer  settles 
eveiy  matter  which  was  well  alleged  in  the  pleadings  of  the  opposite 
party;  Russell  v.  Place,  94  U.  S.  608,  24  L.  Ed.  214,  and  Wilson  v.  Deen, 
121  U.  S.  534,  80  L.  Ed.  982,  7  Sup.  Ct.  1007,  both  holding  that  a  verdict 
in  a  former  suit  as  to  the  validity  of  a  lease  stood  as  an  adjudication 
of  the  question  of  fraud  between  the  parties;  Wiggins  Ferry  Co.  v. 
Ohio  etc.  R.  R.  Co.,  142  U.  S.  410,  35  L.  Ed.  1061,  12  Sup.  Ct.  192,  dis- 
tinguishing between  judjG^ment   on   demurrer  alone   and  judgment   on 
pleadings  and  proofs  as  to  the  estoppel  worked;  Southern  Pac.  R.  R. 
Co.  V.  United  States,  168  U.  S.  51,  42  L.  Ed.  378,  18  Sup.  Ct.  28,  hold- 
ing that  a  right,  question  or  fact  put  in  issue  and  directly  determined 
eannot  be  disputed  in  a  subsequent  suit ;  Geneva  Nat.  Bank  v.  Independ- 
ent School  District,  25  Fed.  634,  holding  the  record  of  a  former  judg- 
ment on  other  interest  coupons,  uncertain  as  to  the  grounds  on  which 
it  proceeded,  would  not  estop  defendants  from  showing  that  plaintiff 
was  not  an  innocent  holder;  Steam  Gauge  etc.  Co.  v.  Meyrose,  27  Fed. 
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213,  holding  that  a  general  dismissal  of  a  former  case  for  infringing  a 
patent  did  not  necessarily  determine  invalidity  of  the  patent  nor  bar  a 
second  suit  for  infringement  against  same  defendant;  Gilmer  v.  Morris, 
30  Fed.  481,  holding  that  a  plaintiff  who  fails  on  demurrer  from  the 
omission  of  an  essential  allegation  is  not  estopped  from  maintaining 
a  second  suit  to  enforce  the  same  right  in  which  the  all^ation  is  sup- 
plied ;  Woodland  v.  Newhall's  Admr.,  31  Fed.  437,  l^olding  that  a  decree, 
in  a  suit  to  recover  a  legacy,  sustaining  defendant's  general  demurrer 
was  no  bar  to  a  subsequent  suit  for  same  sum  against  other  parties  on 
different  grounds;  Russell  v.  Lamb,  49  Fed.  771,  holding  a  decree  of 
State  court  quieting  title  of  defendant  barred  an  action  in  Federal 
court  to  cancel  sheriff's  deed,  under  which  defendant  claimed;  Truman 
v.  Carvill  Mfg.  €o.,  87  Fed.  473,  the  requisites  for  res  judicata  are 
identity  of  subject  matter,  cause  of  action,  persons  and  parties  and 
quality  of  the  persons  for  or  against  whom  the  claim  is  made;  Chap- 
man V.  Hughes,  134  Cal.  655,  58  Pac.  300,  holding  that  in  a  judgment 
that  a  certain  agreement  had  been  superseded  by  a  trust  deed  as 
claimed,  a  further  finding  that  the  trust  deed  had  been  revoked  did  not 
operate  as  an  estoppel  in  a  suit  for  an  accounting  under  the  trust  deed ; 
Sargent  v.  New  Haven  Steamboat  Co.,  65  Conn.  126,  31  Atl.  547,  hold- 
ing a  judgment  in  a  former  suit  for  wharfage  fees,  which  depended  on 
the  determination  of  title,  was  conclusive  in  a  subsequent  action  of 
ejectment  as  to  the  wharf;  Solly  v.  Clayton,  12  Colo.  43,  20  Pac.  357, 
holding  that  a  plea  of  res  judicata,  which  left  it  doubtful  on  what  point 
a  former  judgment  was  based,  was  insufficient;  Lake  v.  Hancock,  38 
Fla.  63,  56  Am.  St.  Rep.  164,  20  South.  814,  holding  that  a  judgment 
in  ejectment  for  part  of  the  land  claimed  is  no  bar  to  a  subsequent 
action  for  the  part  omitted;  Felton  v.  Smith,  88  Ind.  157,  45  Ami  Rep. 
461,  in  an  action  on  one  of  a  series  of  notes,  judgment  on  a  plea  of 
partial  failure  of  consideration  does  not  necessarily  determine  any 
question  as  to  the  remaining  notes ;  McBumie  v.  Seaton,  111  Ind.  59,  12 
N.  E.  102,  holding,  in  a  suit  to  foreclose  a  mortgage  secured  by  notes, 
payable  on  their  face  to  the  mortgagee,  that  ju^ment  for  defendants 
in  a.  former  suit  by  the  payee,  as  guardian  of  minor  heirs  on  the  same 
notes,  did  not  necessarily  determine  the  merits  and  estop  further  pro- 
ceedings; Dygert  v.  Dygert,  4  Ind.  App.  281,  29  N.  E.  491,  holding  the 
estoppel  is  only  presumptively  conclusive;  Davenport  v.  Chicago  R.  I. 
etc.  R.  Co.,  38  Iowa,  640,  holding  that  an  injunction  from  collecting  a 
tax  on  railroad  property  did  not  estop  the  city  from  collecting  the 
taxes  for  another  year  on  same  property;  Eckert  v.  Pickel,  59  Iowa, 
549,  13  N.  W.  710,  holding  that  a  general  verdict  and  judgment  for  the 
defendant  were  not  an  adjudication  that  an  alleged  alteration  in  the 
note  sued  on  was  fraudulent;  Griffith  v.  Fields,  105  Iowa,  366,  75  N.  W. 
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326,  denying  that  a  judgment  in  an  action  on  notes  given  as  purchase 
money  estopped  the  purchaser  from  maintaining  an  action  against  the 
seller  for  breach  of  contract ;  Burlen  v.  Shannon,  99  Mass.  203,  96  Am. 
Dec.  737,  holding  that  it  is  allowable  to  reason  back  from  a  judgment 
to  the  basis  on  which  it  stands ;  Tutt  v.  Price,  7  Mo.  App.  197,  holding 
that  if  the  record  showed  that  the  issue  had  been  passed  upon  in  the 
former  case,  the  question  whether  such  was  the  fact  was  for  the  court, 
not  the  jury,  to  determine;  Campbell  y.  Rankin,  2  Mont.  370,  holding 
that  when  the  court  was  unable  to  determine  the  fact  on  which  a  former 
verdict  was  based,  the  judgment  was  not  conclusive  upon  any  of  them; 
Kleinschmidt  v.  Binzel,  14  Mont.  55,  43  Am.  St.  Rep.  609,  35  Pac.  465, 
holding  that  where  a  demurrer  both  to  form  and  merits  is  sustained  gen- 
erally, a  judgment  thereon  is  not  a  bar  to  another  action;  Haines  v. 
Flinn,  26  Neb.  385,  18  Am.  St.  Rep.  789,  42  N.  W.  93,  holding  that 
wheie  a  junior  mortgagee  was  made  party  to  a  foreclosure  suit  and 
prayed  foreclosure,  a  judgment  which  failed  to  allow  him  anything  was 
a  bar  to  a  second  foreclosure  suit ;  Putnam  v.  Clark,  34  N.  J.  Eq.  535, 
holding  that  if  after  decree  in  equity  a  party  proceeded  at  law  in  same 
matter  he  will  be  restrained  by  injunction;  Manns  v.  Cincinnati,  10  Ohio 
C.  C.  552,  holding  a  plea  of  res  adjudicata  not  warranted  when  the  ques- 
tion was  not  necessarily  tried  or  determined ;  Ex  parte  Roberts,  19  S.  C. 
158,  holding  that  a  judgment  in  equity  construing  a  settlement  of  real 
estate  and  defining  the  devolution  of  the  estate  and  the  period  of 
distribution  was  conclusive  against  a  third  party  claiming  a  share  of 
the  estate  under  an  heir  who  died  before  the  period  of  distribution; 
Roff  V.  Doty,  26  S.  C.  177,  4  Am.  St.  Rep.  712, 1  S.  E.  709,  holding  that 
a  former  judgment  is  not  conclusive  of  a  matter  of  fraud  not  raised  in 
the  action;  Philipowski  v.  Spencer,  63  Tex.  607,  holding  that  a  judg- 
ment is  not  conclusive  as  to  collateral  questions  or  of  any  matter  to  be 
inferred  by  argdment;  Long  v.  Eisenbeis,  18  Wash.  423,  56  Pac.  934, 
holding  a  judgment  awarding  possession  of  part  of  a  tract  of  land  did 
not  bar  an  action  to  recover  the  remainder. 

Distinguished  in  Pittsburg  Const.  Co.  v.  West  Side  Belt  R.  Co.,  227 
Pa.  104,  75  Atl.  1034,. holding  judgment  against  foreign  corporation  in 
suit  on  contract  made  in  State  rendered  on  ground  corporation  had  not 
complied  with  law  relating  to  such  corporations  was  not  bar  to  second 
suit  on  same  cause  after  complying  with  law. 

Res  adjudicata  as  an  estoppel.    Note,  13  Am.  Dec.  396. 

Wliere  record  of  former  suit  does  not  show  that  the  matter  was  neces- 
sarily found  by  the  jury,  evidence  aliunde  consistent  with  the  record  may 
he  received;  but  it  must  be  shown  that  the  verdict  and  Judgment  necessarily 
involved  its  consideration  and  determination. 
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Approved  in  Fayerweather  v.  Ritch,  195  U.  S.  306,  49  L.  Ed.  213,  25 
Sup.  Ct.  58,  declaring  validity  of  releases  to  be  res  adjudicata;  Holford 
V.  James,  136  Fed.  555,  69  G.C.  A.  263,  construing  docket  entries  as 
indicating  that  action  proceeded  to  final  judgment;  In  re  Henry  Ul- 
felder  Clothing  Co.,  98  Fed.  412,  holding  where  respondent  on  petition 
for  involuntary  bankruptcy  denies  indebtedness  to  credit  and  takes 
issue  on  validity  of  note  set  forth  in  petition,  adjudication  of  bank- 
ruptcy is  conclusive  of  validity  of  claim  when  note  is  presented  for 
allowance;  Langdon  v.  Evans,  3  Mackey  (D.  C),  8,  9,  holding  where 
record  offered  as  estoppel,  and  identity  of  parties  and  subject  matter  is 
not  apparent,  it  must  be  established  by  extrinsic  proof  to  admit  record ; 
Oster  V.  Broe,  161  Ind.  123,  64  N.  E.  921,  in  suit  to  compel  defendant 
to  allow  plaintiff  to  repair  ditch  across  defendant's  land,  jurors  in  ac- 
tion by  plaintiff  against  defendant  for  tearing  up  part  of  it  cannot 
testify  that  they  did  not  include  cost  of  constructing  ditch  as  part  of 
recovery ;  Clark  v.  Scoville,  198  N.  Y.  283,  91  N.  E.  802,  holding  where 
judgment  on  directed  verdict  might  or  might  not  have  been  on  merits 
presumption  was  that  it  was  not,  and  party  pleading  judgment  as  bar 
must  prove  it  was  on  merits ;  Taylor  v.  Taylor,  54  Or.  581, 103  Pac.  531, 
holding  extrinsic  proof  inadmissible  to  explain  what  was  formerly  ad- 
judicated in  prior  decree ;  Russell  v.  Place,  94  U.  S.  608,  24  L.  Ed.  214^ 
holding,  if  there  be  any  uncertainty  in  the  record,  the  whole  matter  will 
be  open  to  a  new  contention  unless  the  uncertainty  be  removed  by  ex- 
trinsic evidence;  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S. 
687,  39  L.  Ed.  862,  15  Sup.  Ct.  735,  holding  that  a  judgment  in  another 
suit  involving  a  dispute  of  title  as  to  a  particular  piece  of  ground  was 
not  conclusive  in  an  action  to  determine  priority  of  location  of  other 
mining  ground ;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  397,  42  L.  Ed* 
211,  17  Sup.  Ct.  914,  holding  that  a  former  judgment  that  the  bank  was 
exempt  from  taxation  estops  any  further  suit  for  taxes  against  the 
same  bank.;  Clark  v.  Blair,  4  McCrary,  314,  14  Fed.  815,  holding  that 
where  the  record  is  silent  evidence  is  admissible  to  show  what  was 
actually  litigated  and  determined  in  a  former  suit;  Southern  Minnesota 
Ry.  Extension  Co.  v.  St.  Paul  etc.  R.  Co.,  55  Fed.  696,  5  C.  C.  A.  249, 
holding  extrinsic  evidence  admissible  to  show  identity  of  issues  in  two 
suits,  where  the  fact  is  riot  shown  by  the  record;  Humphreys  v.  Third 
Nat.  Bank,  75  Fed.  860,  21  C.  C.  A.  538,  holding  it  was  competent^ 
where  the  facts  did  not  appear  on  the  face  of  the  judgment,  to  intro- 
duce oral  evidence  to  show  how  credits  came  to  be  allowed  and  what 
they  were  allowed  for;  Ricaud  v.  Tysen,  78  Fed.  562,  holding,  in  an 
action  by  a  receiver  to  recover  assessments,  where  a  prior  action  against 
the  estate  of  another  party  for  same  assessments  had  been  dismissed, 
extrinsic  evidence  might  be  given  to  show  that  in  fact  the  court  deter- 
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mined  the  question  of  ownership;  Thompson  v.  Bushnell  Co.,  80  Fed. 
333,  holding,  in  a  suit  for  infringement  of  a  patent,  a  former  judgment, 
"vhieh  failed  to  show  whether  the  second  claim  of  the  patent  was  or  was 
not  valid,  was  no  estoppel  to  a  subsequent  action  on  same  patent ;  Sup* 
pies  V.  Cannon,  44  Conn.  429,  holding,  in  an  action  to  recover  the 
amount  of  a  judgment  alleged  to  have  been  paid  twice,  it  was  competent 
for  defendant  to  show  by  parol  evidence  that  in  a  former  action  the 
court  had  passed  on  itj  Damon  v.  Denny,  54  Conn.  256,  7  Atl.  411,  hold- 
ing there  is  equal  necessity  for  parol  testimony  as  a  defense  i^ainst 
two  suits  against  same  defendant  for  same  cause  as  against  two  judg- 
ments, both  are  forbidden;  Palmer  v.  Sanger,  143  111.  46,  32  N.  E.  333, 
holding  the  disallowance  of  an  item  in  a  claim  against  a  mortgagor's 
estate,  without  showing  reason  for  it,  is  no  bar  to  a  bill  to  foreclose 
the  mortgage;  State  v.  Hudson,  37  Ind.  202,  holding  it  is  competent  to 
eontrovert  the  fact  of  due  service  when  shown  only  by  recitals  in  the 
record  and  not  by  copy  of  the  notice  and  return;  Goodenow  v.  Litch- 
field, 59  Iowa,  231,  9  N.  W.  109,  holding  that  in  a  suit  to  quiet  title 
or  for  reimbursement  of  outlay  for  taxes  a  decree  dismissing  bill  as  to 
the  lands  was  an  estoppel  to  further  proceedings  as  to  the  reimburse- 
ment; State  V.  Waterman,  87  Iowa,  258,  54  N.  W.  360,  holding,  on  a 
plea  of  former  acquittal,  parol  evidence  was  always  admissible  to  aid 
in  identification,  so  long  as  it  did  not  contradict  the  record;  Scott  v. 
Wagner,  2  Kan.  App.  392,  42  Pac.  743,  holding  that  where  evidence 
aliunde  the  record  may  be  introduced,  estoppel  exists  only  within  the 
issues  properly  considered  in  the  former  action ;  Hickerson  v.  City  of 
Mexico,  58  Mo.  65,  holding,  if  it  appears  prima  facie  that  a  question  has 
been  adjudicated  it  may  be  proved  by  parol  testimony  that  such  question 
was  not  in  fact  decided  in  the  former  suit ;  Nelson  v.  Barnett,  123  Mo.  571, 
27  S.  W.  521,  holding  that  a  judgment  of  a  probate  court  on  a  final  set- 
tlement of  an  administrator's  account  is  conclusive  only  as  to  matters 
therein  embraced,  and  these  may  be  shown  by  parol;  Brown  v.  Weldon, 

34  Mo.  App.  383,  holding,  when  a  number  of  issues  are  presented,  the 
finding  in  any  one  of  which  will  warrant  the  verdict,  it  is  competent  to 
show  that  the  finding  was  upon  one  rather  than  another  of  these  differ- 
ent issues;  Kleinschmidt  v.  Binzel,  14  Mont.  56,  43  Am.  St.  Bep.  610, 

35  Pac.  465,  holding  that  where  a  demurrer  in  a  former  case  on  want  of 
facts,  misjoinder  of  causes  and  of  parties  was  sustained  generally  the 
judgment  was  no  bar  to  further  action;  Morgan  v.  Burr,  58  N.  H.  472, 
holding  that  parol  evidence  was  admissible  to  show  what  facts  not  in- 
consistent with  the  record  were  necessarily  or  actuaHy  the  basis  of  the 
finding;  Coleman's  Appeal,  62  Pa.  St.  272,  holding  that  although  the 
matter  was  shown  to  be  within  the  issue  of  a  former  suit  the  judgment 
will  not  be  conclusive  unless  it  is  also  shown  that  it  necessarily  in- 
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volved  its  consideration;  Kille  v.  Ege,  82  Pa.  St.' Ill ,  holding  that  where 
a  verdict  and  judgment  in  ejectment  did  not  necessarily  involve  the  title 
and  possession  prior  to  the  commencement  of  a  second  action,  they 
were  only  conclusive  for  the  recovery  of  mesne  profits;  James  v.  Ster- 
rett,  137  Pa.  St.  243,  holding  that  where  a  declaration  charged  that 
defendant  maintained  a  dam  higher  than  it  ought  to  he,  a  judgment  for 
plaintiff  was  not  conclusive  of  the  height  of  the  dam;  Hart  v.  Bates, 
17  S.  C.  43,  holding  that  a  judgment  is  not  technically  conclusive  of 
any  matter  if  the  matter  is  not  of  necessity  required  to  be  determined 
before  the  judgment  could  have  been  given;  Chase  v.  School  Board,  47 
Vt.  528,  holding  that  a  judgment,  in  an  action  against  the  tai^  collector 
to  recover  taxes,  founded  on  proof  of  payment,  works  no  estoppel  in 
a  suit  to  recover  same  taxes  from  the  school  district;  AUebaugh  v. 
Coakley,  75  Va.  637,  holding,  if  a  cause  of  action  is  divisible  or  the 
pleadings  involve  two  distinct  propositions  it  is  competent  to  show  that 
only  one  of  them  was  submitted  to  or  passed  upon  by  the  jury ;  Withers' 
Admr.  v.  Sims,  80  Va.  658,  holding  that  a  decree  in  a  suit  praying  a 
decision  whether  trusts  of  a  will  devolved  on  the  administrator  was 
no  bar  to  a  subsequent  suit  by  heirs  for  the  construction  of  the  will 
and  recovery  of  the  property ;  L^rand  v.  Rixey,  83  Va.  877,  3  S.  E.  871, 
holding  that  where  a  decree  did  not  show  which  of  the  points  in  con- 
troversy it  was  based  on,  but  referred  to  the  opinion  of  the  trial  judge, 
that  opinion  must  be  examined  to  determine  the  scope  of  the  decree; 
Braun  v.  Wisconsin  Rendering  Co.,  92  Wis.  252,  66  N.  W.  198,  holding 
that  reasons  given  in  the  course  of  a  trial  cannot  be  allowed  as  evi- 
dence to  vary  the  effect  of  a  judgment  as  it  appears  on  its  face,  if 
inconsistent  with  the  record;  Lewis  v.  Childers,  13  W.  Va.  11,  argu- 
endo ;  dissenting  opinion  in  Aurora  City  v.  West,  7  Wall.  106,  19  L.  £d. 
50,  majority  holding  that  whatever  might  have  been  fairly  within  the 
scope  of  the  pleadings  in  the  former  suit  must  be  held  as  concluded  by 
the  judgment;  dissenting  opinion  in  Hogle  v.  Smith,  136  Iowa,  49,  113 
N.  W.  562,  majority  holding  decree  dismissing  petition  but  not  adjudi- 
cating matter  relative  to  cross  bill  was  conclusive  on  defendants. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Board  of  Commrs.,  117  Fed« 

84,  85,  54  C.  C.  A.  468,  holding  where  it  is  immaterial  on  which  of  sev- 

'eral  issues  general  judgment  was  rendered,  judgment  is  res  adjudicata. 

What  facts  are  not  res  adjudicata  though  apparently  found  by 
court.    Note,  96  Am.  Dec.  787. 

Proof  of  retf  jtidicata.    Note,  44  Am.  St.  Rep.  562,  564. 

Application  of  doctrine  of  res  judicata  to  issues  in  action  as  to 
which  judgment  is  silent.    Note,  6  Ann.  Oas.  105. 
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In  making  out  the  defense  of  res  Judicata^  the  deliberations  of  the 
Jozy  wbile  engaged  In  making  up  their  verdict  are  not  competent  or  admis- 
sible evidence  of  the  actoal  issues  or  findings. 

Approved  in  Landon  v.  Clark,  221  Fed.  848,  137  C.  C.  A.  399,  holding 
remarks  of  trial  judge  not  admissible  in  another  suit  to  show  grounds 
of  decision ;  Heam  v.  Railroad,  67  N.  H.  322,  29  Atl,  971,  refusing  to 
admit  testimony  of  jurors  to  show  grounds  of  their  verdict,  collecting 
anthorities. 

Contract  for  payment  of  money  periodically,  during  a  term  of  years, 
if  a  certain  chattel  should  last  so  long,  is  a  contract  not  to  be  performed 
wltbin  the  year  within  the  statute,  and  must  be  in  writing. 

Approved  in  Johnston  v.  Bowersoek,  62  Kan.  158,  159,  61  Pac.  743, 
744,  upholding  oral  contract  for  water  during  continuance  of  written 
eontract,  which  provided  for  term  of  ninety-nine  years,  and  giving 
option  to  terminate  on  notice,  if  business  proved  unprofitable ;  Keller  v. 
Mayer  fertilizer  Co.,  163  Mo.  App.  126,  132  S.  W.  315,  holding  contract 
to  buy  for  more  than  one  year  all  of  an  article  seller  may  produce  was 
within  statute  of  frauds ;  Biest  v.  Versteeg  Shoe  Co.,  97  Mo.  App.  152, 
70  S.  W.  1086,  holding  contract  to  render  services  for  more  than  one 
year  is  within  statute  of  frauds,  though  both  parties  may  have  option 
of  ending  contract  by  notice  before  year  elapses;  Buhl  v.  Stephens,  84 
Fed.  925,  holding  contract  for  sale  of  an  exclusive  process  for  one  year, 
with  the  option  for  a  further  term  of  sixteen  years,  must  be  in  writing; 
Westropp  V.  Westropp^  13  Ohio  C.  C.  246,  arguendo. 

Distinguished  in  dissenting  opinion  in  McClanahan  v.  Otto-Marmet 
Coal  etc.  Co.,  74  W.  Va.  549,  82  S.  E.  755,  majority  holding  parol  con- 
tract to  cut  all  mine  props  and  ties  on  certain  land  was  not  within  stat- 
nte  of  frauds ;  Wooldridge  v.  Stern,  42  Fed.  315,  9  L.  B.  A.  182,  holding 
that  a  promise  to  support  a  child  of  fifteen  until  he  comes  of  age  was 
not  within  the  statute;  Somerby  v.  Buntin,  118  Mass.  286,  19  Am.  Rep. 
462,  holding  that  an  oral  agreement  for  the  sale  of  an  interest  in  an 
invention  before  letters  patent  is  not  within  the  statute ;  Blakeney  v. 
Goode,  30  Ohio  St.  364,  holding  that  an  agreement  between  an  inventor 
and  a  machinist,  before  issue  of  patent,  by  which  the  latter  was  to  as- 
sist in  completing  the  invention  and  to  become  tenant  in  common  with 
the  inventor  when  patent  issued,  need  not  be  in  writing;  Westropp  v. 
Westropp,  13  Ohio  C.  C.  248,  holding  that  when  one  places  a  sum  of 
money  in  the  hands  of  another,  to  be  used,  if  needed,  during  life,  it  is 
within  the  statute;  Seddon  v.  Rosenbaum,  85  Va.  933,  3  L.  R.  A.  340,  9 
S.  £.  328,  holding  that  under  a  statute  providing  "that  any  agreement 
that  is  not  to  be  performed  within  a  year,"  an  agreement  to  sell  stock 
at  the  end  of  three  years,  with  an  option  to  the  purchaser  to  call  it  at 
any  time,  is  not  within  the  statute. 
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Questioned  in  Wamer  v.  Texas  etc.  R.  Co.,  164  U.  S.  430,  431,  41 
L.  Ed.  502,  603,  17  Sup.  Ct.  152  (reversing  54  Fed.  924,  4  C.  C.  A.  673), 
holding  a  contract  to  maintain  a  railway  switch  as  long  as  defendant 
needed  it,  might  be  made  by  parol. 

What  contracts  are  within  statute  of  frauds  because  not  to  be  per- 
formed within  one  year.    Note,  98  Am.  Dec.  87. 

Statute  of  frauds — Agreements  to  be  performed  witfiin  a  year. 
Note,  138  Am.  St.  R^.  607. 

Contract  not  to  be  jierformed  within  one  year  but  terminable  at 
option  of  parties  as  within  statute  of  frauds.  Note,  17  Ann.  Oas. 
207. 

Validity  of  oral  transfer  of  patent  or  patent  right.  Note,  Ann. 
Oas.  1913E,  1017. 

Miscellaneous.  Cited  in  Buhl  v.  Stephens,  84  Fed.  926,  holding  State 
statutes  of  frauds  applicable  to  Federal  courts. 

5  WalL  699-629,  18  L.  Ed.  681,  DE  HABO  v.  XmiTED  STATES. 
'Titolos,"  as  used  in  Mexican  land  law  of  Oalitomia,  defined. 
Cited  in  SUdeU  v.  Grandjean,  111  U.  S.  417,  28  L.  Ed.  322,  4  Sup.  Ct. 
476. 

While  a  grant  which  passes  some  estate,  must  be  In  writing  and  is 
irrevocable  unless  so  provided,  a  license  is  a  personal  privilege,  can  be 
conferred  by  parol  or  writing,  conveys  no  estate,  is  revocable  by  gran- 
tor, ceases  with  death  of  either  party,  cannot  be  aUenated,  and  in  no  sense 
is  property  descendible  to  heirs. 

Approved  in  United  States  v.  Elder,  177  U.  S.  113,  44  L.  Ed.  694,  20 
Sup.  Ct.  540,  holding  no  grant  was  made  by  indorsement  by  Governor 
on  application  of  order  to  prefect  to  ascertain  whether  land  had  owner 
and  to  cause  delivery  thereof;  Peabody  v.  United  States,  175  U.  S.  550, 
44  L.  Ed.  268,  20  Sup.  Ct.  221,  holding  no  grant  made  where  petition 
asked  for  possession  to  plant  grain ;  Coney  Island  Co.  v.  Mclntyre-Pax- 
ton  Co.,  200  Fed.  905,  119  C.  C.  A.  197,  contract  with  owners  of  amuse- 
ment park  to  operate  devices  therein  considered  and  held  not  to   be 
license  revocable  at  will;  Jackson  v.  Emmons,  19  App.  D.  C.  256,  hold- 
ing license  to  erect  house  on  land  terminated  by  death  of  owner  but  had 
been  recognized  as  valid  by  heirs,  and  licensee  could  prove  ownership 
of  house  as  distinct  from  land  in  action  for  damages  thereto;  Jensen  v. 
Hunter,  5  Cal.  Unrep.  90,  41  Pac.  17,  holding  oral  permission  to  divest 
water  was  revocable  license ;  Chaves  v.  Torlina,  15  N.  M.  61,  99  Pac.  692, 
holding  agreement  that  encroachment  of  building  on  land  might  continue 
until  owner  demanded  possession  was  license,  and  owner  of  building' 
could  not  recover  damages  from  falling  of  wall  caused  by  owner  of  land 
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in  erecting  building  on  his  own  land  after  demand  for  possession ;  Trus- 
tees of  Caledonia  County  Grammar  School  v.  Kent,  86  Vt.  162,  84  Atl. 
30,  holding  void  deed  operated  as  license  to  enter  and  was  not  assign- 
able; Bixby  V.  Bent,  59  Cal.  529,  holding  that  a  temporary  occupancy  of 
a  ranch  under  a  license  of  occupation  could  not  be  the  subject  of  an  ex- 
change; Spacy  V.  Evans,  152  Ind.  432,  52  N.  E.  605,  holding  that  a 
license  to  go  on  land  to  remove  trees  sold  by  parol  is  revoked  by  death 
of  the  vendor  before  a  license  is  executed ;  Nunelly  v.  Southern  Iron  Co., 
94  Tenn.  410,  28  L.  R.  A.  428,  29  S.  W.  365,  holding  that  the  privilege  of 
discharging  water  from  ore-washers  into  a  stream,  given  without  words 
of  grant,  "for  as  long  as  the  grantee  may  wish  to  run"  the  washers,  is 
a  license  and  not  an  easement. 

Nature  of  license.    Note,  10  Am.  Dec.  41. 

Parol  license,  whether  revocable  or  assignable.    Note,  27  Am.  Dec. 

681. 
Parol  licenses — ^Their  nature  and  revocation.    Note,  31  Am.  St. 

Bep.  714. 
The  creation  and  conveyance  of  easements  appurtenant.    Note,  136 

Am.  St  Rep.  684. 

5  Wall.  630-647,  18  L.  Ed.  618,  THS  BRA.  IJON. 

TTnder  act  of  July  13,  1&U31,  tbe  President  alone  could  license  com- 
mercial intercomrse  with  any  part  of  the  States  in  insurrection.  A  treasury 
department  license^  approved  by  military  commander,  is  nugatory. 

Approved  in  The  Ouachita  Cotton,  6  Wall.  531,  18  L.  Ed;  939,  hold- 
ing that  licenses  for  sale  and  purchase  of  cotton  from  the  agents  of  the 
rebel  government,  not  granted  by  the  President,  were  nullities;  CoppcU 
V.  Hall,  7  Wall.  556,  19  L.  Ed.  248,  to  same  effect ;  Perkins  v.  Rogers,  35 
Ind.  154,  9  Am.  Rep.  662,  discussing  the  object  of  the  act  of  1861 ;  Mans- 
field's Assignee  v.  McLearn,  22  La.  Ann.  218,  holding  a  charter  of  a 
steamboat  to  trade  between  New  Orleans  and  city  of  Shrevepott,  under 
a  permit  by  the  military  commander  of  the  gulf  department,  was  void ; 
Snell  V.  Dwight,  120  Mass.  15,  holding  contracts  for  purchases  of  cotton, 
under  permits  assumed  to  be  issued  by  purchasing  agents  of  the  United 
States  government,  void ;  Carson  v.  Hunter,  46  Mo.  471,  2  Am.  Bep.  532, 
holding  notes  given  for  the  purchase  of  negroes  taken  into  the  rebel 
States,  without  special  license  from  President,  void. 

5  Wall  647-660,  18  L.  Ed.  512,  UNITED  STATES  Y.  MAODONALD. 

Maximum  rate  prescribed  In  compensation  act  of  1822,  allowed  to  col- 
lectoxs  of  nonennmerated  ports,  was  not  repealed  by  act  of  1841  requiring 
collectoEs  to  include  in  their  quarterly  accounts  aU  sums  received  for  rent 
and  storage: 
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Approved  in  Donovan  v.  United  States,  23  Wall.  404,  23  L.  Ed.  108, 
holding  that  the  collector  cannot  receive,  nnder  any  circumstances,  more 
than  five  thousand  dollars;  United  States  ▼.  Lawson,  101  U.  S.  165,  25 
L.  Ed.  861,  argaendo. 

OoUectcr'B  quarterly  returns  must  include  all  storage  receipts,  ^^etber 
goods  deposited  In  public  stores  or  in  the  "other  stores"  named  in  the  acts 
of  Congress;  and  the  yearly  aggregate  of  such  collections  is  the  basis  of 
computation-  of  bis  compensation. . 

Approved  in  Donovan  v.  United  States,  23  Wall.  401,  23  L.  Ed.  107, 
holding  that  surveyors  of  ports  performing  the  duties  of  collector  are 
not  entitled  to  their  storage  compensation. 

OoUector  of  customs  is  entitled  to  retain  as  compensation  a  sum  not 
exceeding  two  thousand  dollars  per  annum  from  his  receipts  as  storage  for 
imports  stored  in  bonded  warehouses. 

Approved  in  United  States  v.  Ellsworth,  101  U.  S.  173,  25  L.  Ed.  863, 
holding  that  all  warehouses,  whether  government  or  private,  used  for 
storage  of  imports,  are,  during  the  period  of  user,  public  storehouses. 

5  WaU.  660-663,  18  L.  Ed.  678,  MILWAUKEE  ETC.  B.  B.  00.  ▼.  80UTTEB. 

The  act  of  confirming  or  setting  aside  a  sale  made  by  a  commissioner  in 
chancery  involves  the  exercise  of  judgment  and  discretion,  within  meaning 
of  act  of  1863,  respecting  creation  of  Circuit  Court  m  Wisconsin. 

Approved  in  The  Sue,  137  Fed.  134,  fact  that  first  bidder  has  de- 
posited amount  of  bid  or  incurred  expense  on  account  of  supposed  pur- 
chase not  ground  for  objection  to  setting  aside  unconfirmed  sale  in  ad- 
miralty on  offer  of  increased  bid;  Camden  v.  Mayhew,  129  U.  S.  82,  32 
L.  Ed.  610,  9  Sup.  Ct.  248,  holding  that  the  acceptance  or  rejection  of  a 
bid  was  within  the  sound  discretion  of  the  court;  Blackburn  v.  Selma 
R.  Co.,  3  Fed.  692,  holding  that  the  English  rule  of  refusing  to  open  bid- 
dings, except  on  the  ground  of  fraud  or  misconduct,  did  not  apply  in 
United  States;  In  re  Lloyd,  11  Fed.  586,  holding  court  could  set  aside 
a  sale  made  at  a  great  undervalue  on  account  of  a  mistake  in  selling 
city  lots  as  acreage  property;  dissenting  opinion  in  Thompson  v.  Ros- 
pigliosi,  162  N.  C.  163,  77  S.  E.  119,  majority  holding  discretion  of  court 
not  abused  under  faot8  of  case  in  refusing  to  set  aside  decree  confirm- 
ing sale  in  partition  and  to  order  resale. 

Miscellaneous.  Cited  in  Barnes  v.  Chicago  eto.  B.  B.  Co.,  122  U.  S. 
17,  80  L.  Ed.  1133,  7  Sup.  Ct.  1052. 

6  WaU.  663-680,  18  L.  Ed.  704,  THOMPSON  T.  BIGGS. 

Oourt  rulings  rest  In  parol  and  can  only  be  brought  to  Supreme  Ooxat 
and  incorporated  in  record  by  bill  of  ezceptloii&    InstmctionB  requested  or 
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dveu  and  aa  entry  of  fhe  rnllng  in  tlie  minutes  moat  h^  rednced  to  form 
^  sealed  by  the  Judge. 

Approved  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  56,  41 C.  C.  A. 

^1  holding  under  rule  10,  Circuit  Court  of  Appeals,  seventh  circuit, 

^^  not  require  different  grounds  of  objection  to  charge  to  be  enumer- 

J^d  in  exceptions;  Territory  v.  McGrath,  16  N.  M.  210,  114  Pac.  367, 

'^^Iding  instructions  not  reviewable  on  appeal  unless  embodied  in  bill 

J^  exceptions ;  Hanna  v.  Maas,  122  U.  S.  26,  30  L.  Ed.  1118^  7  Sup.  Ct. 

^"^^>  describing  defects  in  a  bill  of  exceptions  which  made  it  not  in 

®^  to  be  revised  and  necessitated  affirmation  of  the  judgment;  Locke 

^'  Waited  States,  2  Cliff.  582,  Fed.  Cas.  8442,  holding  that  the  exceptions 

^  ^^^  be  actually  reduced  to  writing  and  sealed  by  the  judge ;  Strain  v. 

|^.^*n,  2  Woods,  382,  Fed.  Cas.  13,521,  holding  that  a  petition  for  a 

eepti  ^^  «wor  found  in  the  record,  but  not  made  part  of  the  bill  of  ex- 

^ .      ^5,  could  not  be  considered  by  the  court ;  Kurtz  v.  Simonton,  1 

vOvC^^  f^^  holding  that  instructions  to  a  jury  and  motion  for  new  trial 

^\vVd  not  be  reviewed  by  a  bill  of  exceptions;  Smith  v.  People,  1  Colo. 

X32, 134,  holding,  in  a  criminal  case,  that  objections  to  instructions  given 

or  refusal  to  give  instructions  asked  could  only  be  reviewed  on  bill  of 

exceptions ;  Johns  v.  Adams,  2  Wyo.  196,  holding  that  court  rule  5,  re- 

quiring  bills  of  exceptions,  is  not  in  conflict  with  the  organic  act  of  the 

territory. 

Distinguished  in  Wilson  v.  Pauly,  72  Fed.  132,  18  C.  C.  A.  475,  hold- 
ing that  where  the  practice  allowed  the  record  to  be  in  outline  the  de- 
feet  was  supplied  by  the  judge's  certificate  in  the  form  of  a  bill  of  cx- 
ceptioxis,  which  became  part  of  the  record. 

EzceptionB  taken  at  special  term  must  be  stated  in  writing,  in  a  case  or 
UU,  with  so  much  of  evidence  as  may  be  material  to  questions  to  be  raised, 
bat  need  not  be  signed  or  sealed. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Trustees  of  Church,  91  U.  S. 
134,  28  L.  Ed.  262,  holding  that  parties  may  appeal  on  the  merits  from 
the  special  to  the  general  term. 

Under  act  of  1863  the  regulations  respecting  removal  of  cases  ftom 
Bnpreme  Court  of  District  of  Columbia  are  the  same  as  ftom  the  Circuit 
Conrts  of  the  United  States. 

Approved  in  Stanton  v.  Embfey,  93  U.  S.  555,  23  L.  Ed.  985,  holding 
that  bill  of  exceptions  must  be  signed  by  the  judge  or  sealed  with  his 
seal 

Money  deposited  in  bank,  without  gpedal  agreement,  belongs  to  the 
bank,  which  becomes  a  debtor  to  the  depoiltoc  for  the  amount;  this  can 
only  be  discharged  by  iBgal-tendec  money. 
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Right  of  action  against  drawer  of  unaccepted  eheck.    Note,  86 
Adl  Bep.  238. 

Action  by  payee  against  drawee  of  unaccepted  eheek.    Note,  46 
Am.  Rep.  865. 

Bankers'  contracts  must  be  construed  In  same  way  as  otber  contracts. 
When  banker  agrees  to  pay  In  bullion  or  coin,  he  must  do  so»  or  answer  in 
damages  for  its  Talue;  if  In  depreciated  paper,  tender  of  that  paper  is  a 
good  tender  and  measure  of  damages  for  default  is  market  and  not  nominal 
value  of  tbe  paper. 

Approved  in  Planters'  Bank  v.  Union  Bank,  16  Wall.  503,  21  L.  Ed. 
481,  holding  that  measure  of  the  damages  for  failure  to  deliver  Con- 
federate notes  when  demanded,  was  their  market  value  in  United 
States  currency  at  time  of  demand;  Myers  v.  Kauffman,  37  Ga.  603,  06 
Am.  Dec.  868,  holding  that  rent  payable  in  Amercian  gold  coin  could 
not  be  discharged  in  legal-tender  notes  of  same  nominal  amount;  Lor- 
ing  V.  Loring,  64  Me.  563,  holding  that  a  master  of  a  ship,  who  appro- 
priated part  of  the  freights  to  his  wagesj  was  accountable  only  for  the 
legal  value  of  the  coin  received,  irrespective  of  its  market  value  at 
home;  Chesapeake  Bank  v.  Swain,  29  Md.  498,  holding  that  a  special 
-deposit  of  coin  made  with  a  bank  was  enforceable  in  coin,  notwith- 
jstanding  the  legal  tender  act;  Howe  v.  Nickerson,  14  Allen,  403,  hold- 
ing that  if  gold-coined  money  of  the  United  States  is  paid  or  received 
without  express  agreement  it  is  to  be  estimated  at  its  l^al  value  as 
money;  Ldnn  v.  Minor,  4  Nev.  465,  holding  that  a  judgment  for  pay- 
ment in  coin  is  not  repugnant  to  the  legal-tender  act;  Klauber  v.  Big- 
-gerstaff,  47  Wis.  560,  82  Am.  Rep.  778,  3  N.  W.  361,  holding  that 
paper  currency  bank  notes,  which  are  current  de  jure  et  de  facto,  are 
legal  tender  unless  specially  objected  to  at  the  time  of  tender. 

Qualified  in  Dabney  v.  Bank  of  State,  3  S.  C.  161,  holding  that  if  a 
deposit  was  not  accepted  by  the  bank  on  a  specie  basis,  the  depositor 
will  be  entitled  only  to  its  value  in  national  currency. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A* 
623. 

Customary  rights  and  incidents,  universally  attaching  to  the  subject 
-matter  in  the  place  of  making*  are  implied  terms  of  the  contract,  unless  ex- 
pressly excluded.  But  evidence  of  usage  is  not  admitted  to  contradict  or 
vary  express  stipulations  restricting  or  enlarging  the  exercise  and  enjoy- 
jment  of  tlie  customary  right. 

Approved  in  Gbreat  Lakes  Coal  etc.  Co.  v.  Leither  Transit  Co.,  220 

Ted.  35,  holding  custom  inadmissible  to  vary  terms  of  icontract;  Danci- 

ger  V.  Wells,  Fargo  &  Co.,  154  Fed.  386,  holding  custom  of  express 

usompany  to  act  as  collection  agent  for  shipper  did  not  enlarge  its  duty 
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as  carrier  and  require  it  to  act  as  such  agent ;  Chilberg  y.  Lyng,  128  Fed. 
901,  63  C.  C.  A.  451,  holding  where  broker  engaged  to  sell  mines  agreed 
to  effect  sale  for  certain  commission,  evidence  of  brokers'  custom  to 
«mploy  snbagents  to  assist  in  sale,  and  to  allow  them  commissions  out 
of  the  purchase  price  for  sale  effected  is  inadmissible,  as  tending  to 
vary  agreement;  McSheny  v.  Blanchfield,  68  Kan.  312,  75  Pac.  122, 
where  there  is  express  contract  for  storage,  evidence  of  existence  of 
certain  custom  not  admissible  unless  party  presumed  to  know  of  it; 
Thomas  v.  Guarantee  Title  etc.  Co.,  81  Ohio  St.  444,  26  L.  E.  A.  (N.  S.) 
1210,  91  N.  E.  185,  221  C.  C.  A,  83,  holding  custom  of  subsequent  pur- 
chasers relying  on  abstract  did  not  create  contract  with  abstracter  on 
which  snch  purchaser  could  sue  for  damages  resulting  from  defect  of 
title  not  shown  in  abstract;  Moran  v.  Prather,  23  Wall.  503,  23  L.  Ed. 
124,  excluding  evidence  of  usage  to  limit  the  scope  of  a  guarantee  of 
indemnity  against  claims  upon  a  vessel;  National  Savings  Bank  v. 
Ward,  100  U.  S.  207,  25  L.  £d.  625,  holding  that  a  local  usage  could 
not  be  admitted  to  charge  an  attorney  employed  by  a  borrower  to  ex- 
amine and  certify  his  title  as  agent  for  the  lender;  First  National  Bank 
of  Cincinnati  v.  Burkhardt,  100  U.  S.  692,  25  L.  Ed.  769,  holding  that  a 
usage  of  the  bank  of  deposit  for  the  return  of  bad  checks  to  the  de- 
positor could  not  be  held  to  change  the  terms  of  the  deposit  unless 
known  to  the  depositor;  Powell  v.  Thompson,  80  Ala.  55,  refusing  to 
allow  evidence  of  a  special  custom  to  override  the  specific  terms  of  a 
lease;  Randall  v.  Smith,  63  Me.  108,  18  Am.  Rep.  203,  rejecting  evidence 
of  a  usage  in  the  coal-carrying  trade,  making  an  absolute  contract  con- 
ditional; Busby  V.  North  American  life  Ins.  Co.,  40  Md.  580,  rejecting 
evidence  of  usage  among  general  agents  of  insurance  companies  to  ac- 
cept premiums  after  due  date  and  to  give  antedated  receipts;  l^arkham 
v.  Jaudon,  41  N.  T.  245,  holding  that  under  a  broker's  contract  for 
purchase  on  margin  he  had  no  right  to  sell  the  stocks  when  the  margin 
was  exhausted,  without  notice,  under  an  alleged  custom  of  New  York 
brokers. 

Distinguished  in  Moore  v.  Neafie,  3  Fed.  651,  holding  that  evidence 
of  an  established  usage  as  to  employment  and  payment  of  hands  en- 
ga^d  on  the  steam-tug  service  in  a  certain  port  was  admissible. 

Banking  customs.    Notes,  50  Am.  Dec.  98;  21  L.  R.  A.  445. 
Evidence  of  custom  to  create  exception  to  written  contract.    Note, 
8  L.  R.  A.  (K.  8.)  248. 

Proof  of  JOB^ge  or  ciurtam  may  sometimes  supply  omlgaions,  but  may  not 
prevail  oTor  or  nuUify  express  provisions  or  stipualtions  of  a  contract. 

Approved  in  Heam  v.  New  England  Marine  Ins.  Co.,  3  Cliff.  323,  Fed. 
Cas.  6301|  holding  that  an  alleged  custom  of  deviation  in  a  return  voy- 
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age,  if  shown  to  exist,  would  not  be  admissible  to  enlarge  the  voyage 
insured  as  described  in  the  policy;  Chesapeake  Bank  v.  Swain,  29  Md. 
499,  500,  holding  that  on  a  special  deposit  of  coin,  evidence  of  a  local 
bank  custom  to  enter  it  in  the  bank-book  as  "coin''  was  admissible  to 
prove  the  nature  of  the  deposit. 

• 

Usage  contrary  to  law  or  Inconsistent  with  tlie  contract  is  never  ad- 
mitted to  control  the  general  rules  of  law  or  real  intent  and  maantng  of 
parties. 

Approved  in  Dibert  v.  Wernicke,  214  Fed.  682,  131  C.  C.  A.  109,  hold- 
ing custom  of  stock  exchange  as  to  sale  x>t  pledges  where  in  conflict  with 
rule  of  law  as  to  such  sales  did  not  render  sale  valid;  Municipal  Inv. 
Co.  V.  Industrial  &  General  Trust  Co.,  89  Fed.  256,  holding  that  after  ' 
sale  and  delivery  of  securities  to  a  purchaser,  a  dealer  could  not  claim 
a  right  by  usage  to  further  represent  the  buyer  in  relation  thereto. 

Liiability  of  searcher  of  record.    Note,  33  Am.  Rep.  766. 

5  WaU.  681-689,  18  la.  Ed.  689,  WOIX^OTT  v.  DE8  MOINES  ETC.  E.  B.  CO. 

Act  of  1856,  granting  lands  to  Iowa  for  railroad-aid  construction,  did 
not  cover  lands  within  five  miles  of  Des  Moines  Biver  above  the  fork,  sucli 
lands  having  been  previously  reserved. 

Approved  in  Wolsey  v.  Chapman,  101  U.  S.  766,  25  L.  Ed.  919,  hold- 
ing the  title  of  the  Des  Moines  Navigation  and  Railroad  Company  to 
lands  above  the  fork,  was  good  as  against  the  State  and  railroad  com- 
panies; Litchfield  v.  County  of  Webster,  101  U.  S.  774,  777,  26  L.  Ed. 
926,  927,  holding  the  principal  case  settled  the  dispute  as  to  these 
lands ;  Stryker  v.  Goodnow,  123  U.  S.  530,  534,  535,  539,  31  L.  Ed.  196, 
197,  198,  199,  8  Sup.  Ct.  204,  206,  267,  209,  holding  that  the  judgment 
in  principal  case  was  conclusive  as  between  the  parties  to  that  suit, 
but  not  as  to  anyone  else;  Chapman  v.  Goodnow,  123  U.  S.  543,  546,  81 
L.  Ed.  236,  237,  8  Sup.  Ct.  213,  214,  and  Litchfield  v.  Goodnow,  123 
U.  S.  550,  31  L.  Ed.  201,  8  Sup.  Ct.  210,  both  to  same  effect ;  Litchfield 
V.  Johnson,  4  Dill.  554,  Fed.  Cas.  8387,  holding  that  a  settler  on  the 
Des  Moines  River  lands,  who  has  made  improvements  in  good  faith,  is 
entitled  to  the  benefits  of  the  "occupying  claimants"  art  of  Iowa; 
United  States  v.  Des  Moines  Valley  R.  Co.,  84  Fed.  42,  28  C.  C.  A.  267, 
holding  the  decision  in -the  principal  case  estopped  a  private  claimant, 
although  suing  in  the  name  of  the  United  States. 

Act  of  1862,  transferred  title  to  lands  above  the  Bacoon  park  on  Des 
Moines  Biver  from  United  States  to  the  State  of  Iowa,  for  the  use  of  its 
grantees  under  the  river  grant. 

Approved  in  Dubuque  ^tc.  R.  R.  Co.  v.  Des  Moines  Valley  R.  R.  Co., 
109  U.  S.  330,  27  L.  Ed.  953,  3  Sup.  Ct.  189,  holding  that  there  was 
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no  Indian  title  to  interfere  with  the  grant;  Richards  v.  The  Iowa 
Homestead  Co.,  44  Iowa,  305,  24  Am.  Rep.  746,  holding  that  title  passed 
to  the  Des  Moines  Valley  Railroad  Company  nnder  the  act  of  Congress ; 
Dubuque  &  S.  C.  Ry.  Co.  v.  Des  Moines  Valley  Ry.  Co.,  54  Iowa,  95, 
6  N.  W.  160,  as  having  decided  the  title  to  the  Des  Moines  River  grant 
lands;  Iowa  Falls  etc.  R.  R.  Co.  v.  Beck,  67  Iowa,  426,  25  N.  W.  688, 
holding  that  the  principal  case  had  determined  that  the  Des  Moines 
River  grant  extended  to  the  northern  boundary  of  the  State  of  Iowa. 

Beservatlon  in  act  of  1866,  to  the  United  States,  of  all  lands  along  tlie 
Des  Moines  Biver,  prevloiuly  reserved  by  "competent  authority/*  means 
reserved  by  the  President,  and  i»roper  officers  acting  under  his  direction. 

Approved  in  Alberger  v.  Kingsbury,  6  CaL  App.  99,  91  Pac.  676,  hold- 
ing land  withdrawn  pending  formation  of  forest  reserve  was  within 
reservation  under  section  2275,  Revised  Statutes;  O'Connor  v.  Gertgens^ 
85  Minn.  491,  89  N.  W.  870,  holding  right  of  purchaser  from  railroad, 
under  24  Stat.  556,  prior  to  passage  of  act  to  perfect  title,  is  superior 
to  settlement  right  of  another,  acquired  subsequent  to  passage  of  act; 
Northern  Pac.  Ry.  Co.  v.  Nelson,' 22  Wash.  532,  61  Pac.  707,  holding 
homesteader  settling  on  odd  sections  within  forty-mile  limits,  between 
filing  of  map  of  general  location  and  definite  location  of  railroad,  ac- 
quired no  rights ;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co., 
188  U.  S.  143,  47  L,  Ed.  420,  23  Sup.  Ct.  315,  majority  holding  alternate 
odd  sections  within  exterior  limits  of  general  route  of  Northern  Pacific 
Company  were  not  so  vested  in  railroad  by  new  filing  map  of  general 
route,  and  order  of  withdrawal  based  thereon  as  to  defeat  homesteader 
occupying  prior  to  definite  location:  Grisar  v.  McDowell,  6  Wall.  381, 
18  L.  Ed.  868,  as  to  act  of  March  3,  1853,  relating  to  public  lands  in 
California;  Hannibal  etc.  R.  R.  Co.  v.  Smitli,  9  Wall.  97,  19  L.  Ed.  600, 
as  to  exception  of  swamp  and  overflowed  lands  from  railroad  grants 
to  Iowa  and  Missouri;  Williams  v.  Baker,  17  Wall.  150,  152,  21  L.  Ed. 
563,  holding  that  no  title  passed  to  the  railroad  companies  in  any  of 
the  lands  reserved  to  the  United  States  by  the  act  of  1856;  The  Iowa 
Homestead  Company  v.  Des  Moines  Valley  R.  R.  Co.,  17  Wall.  162,  164, 
166, 21 L.  Ed.  622,  623,  holding  neither  the  State  of  Iowa  nor  the  railroad 
companies  took  any  title  by  tlic  act  of  1856  to  the  lands  then  claimed 
to  belong  to  the  Des  Moines  River  grant  of  1846;  Leavenworth  etc. 
R.  R.  Co.  V.  United  States,  92  U.  S.  747,  28  L.  Ed.  640,  holding  that  in 
a  grant  of  public  lands  to  a  State  for  railroad  purposes,  a  proviso 
excepting  lands  formerly  reserved  for  any  purpose  whatever,  included 
lands  set  apart  for  use  of  the  Osage  Indian  tribe;  Broder  v.  Natoma 
Water  etc.  Co.,  101  U.  S.  277,  25  L.  Ed.  791,  holding  that  the  intention 
of  reservations  in  railroad  grants  was  to  preserve  pre-existing  rights 
even  if  imperfect;  United  States  v.  Missouri  etc. H.  R.  Co.,  141  U.  S. 
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369,  35  L.  Ed.  769,  12  Sap.  Ct.  17,  holding  that  the  object  of  the  gen- 
eral proviso  in  the  act,  granting  lands  to  State  of  Illinois  of  Septem- 
ber 20,  1850,  was  to  exclude  all'  lands  previously  reserved  to  the  United 
States;  United  States  v.  Leathers,  6  Sawy.  20,  Fed.  Cas.  15,581,  hold- 
ing that  the  President  of  the  United  States  was  a  competent,  authority 
to  set  apart  a  tract  of  countiy  as  the  Pyramid  Lake  Indian  Reserva- 
tion; United  States  v.  Leavenworth,  1  McCrary,  618,  Fed.  Cas.  15«582^ 
applying  similar  construction  to  proviso  in  act  of  Congress  (12  Stat^ 
772),  as  to  lands  reserved  for  the  Osage  Indians;  United  States  v, 
Payne,  2  McCraiy,  296,  8  Fed.  888,  holding  the  President  can  by 
proclamation,  or  executive  order,  reserve  part  of  the  public  lands  for 
a  specific,  lawful  purpose;  Kansas  Pac.  R.  R.  Co.  v.  Atchison  etc.  R.  R. 
Co.,  2  McCraiy,  553,  13  Fed.  107,  holding  the  effect  of  a  withdrawal  of 
lands  from  sale  by  competent  authority  operates  to  sever  such  lands 
from  the  public  domain;  Northern  Pac.  R.  R.  Co.  v.  St.  Paul  etc.  R.  R. 
Co.,  26  Fed.  561,  holding  the  title  of  the  Northern  Pacific  Railroad  Co. 
lands  withdrawn,  was  superior  to  that  of  the  St.  Paul  etc.  R.  R.  Co., 
where  the  lines  crossed ;  Wisconsin  Qent.  R.  R.  Co.  v.  Forsythe,  43  Fed. 
884,  885,  holding  a  withdrawal  of  lands  from  sale  or  location  is  tho 
same  as  a  reservation  "to  the  United  States";  Merrill  v.  Chicago  etc. 
R.  R.  Co.,  70  Fed.  466,  17  C.  C.  A.  199,  affirming  validity  of  a  with- 
drawal by  Secretary  of  Interior  of  lands  included  in  the  Wisconsin 
land  grant  of  1856;  Bellows  v.  Todd,  34  Iowa,  29,  holding  that  the 
certification  of  lands  and  notice  to  the  proper  land  officers  by  the  Sec- 
retary of  the  Interior,  operated  as  a  reservation  of  such  lands ;  Neer  ▼. 
Williams,  27  Kan.  67,  holding  that  lands  not  earned  by  a  railroad  com- 
pany were  forfeited;  Roberts  v.  Missouri  etc.  R.  R.  Co.,  43  Kan.  105, 
22  Pac.  1007,  holding  that  lands  reserved  to  the  Osage  Indians  were 
in  fact  reserved  to  the  United  States  for  the  use  of  the  Indians ;  Hewitt 
V.  Schultz,  7  N.  D.  606,  76  N.  W.  231,  holding  that  section  6  of  the  act 
granting  lands  to  the  Northern  Pacific  R.  R.  Co.,  did  not  take  from 
the  executive  branch  of  the  government  the  power  of  withdrawing  parts 
of  the  land  within  the  indemnity  limits  of  the  grant ;  dissenting  opinion 
in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed.  478,  21  Sup.  Ct.  316, 
majority  holding  that  express  direction  to  withdraw  lands  in  plan  limits 
was  implied  prohibition  on  withdrawal  within  indemnity  limits;  Young 
V.  Chamquist,  114  Iowa,  123,  86  N.  W.  208,  arguendo. 

In  cases  of  grants  by  Congress  Land  Department  shoiild  reserve  from 
settlement  and  sale  all  lands  which,  upon  any  construction,  mifltht  become 
lecessary  to  make  good  the  purposes  of  the  grant. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  476,  477, 
59  L.  Ed.  682,  35  Sup.  Ct.  309,  as  instance  of  rec(^nition  of  validity  of 
orders  withdrawing  public  lands  from  entiy;  Donnelly  v.  United  States, 
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228  U.  S.  256,  Ajul  Gas.  191SE,  710,  57  L.  Ed.  826,  33  Sup.  Ct.  449, 
holding  President  had  power  under  act  of  1864  to  reserve  lands  along 
Klamath  River  for  Klamath  Indians;  Northern  Lumber  Co.  v.  O'Brien, 
204  n.  S.  200,  51  L.  Ed.  442,  443,  27  Sup.  Gt.  249,  upholding  order  of 
Secretary  of  Interior  withdrawing  lands  in  aid  of  earlier  grant,  and 
such  lands  not  included  in  grant  in  aid  of  Northern  Pacific  Railway; 
United  States  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  207  Fed.  172,  holding 
under  act  providing  for  forest  reserves  President  was  authorized  as 
preliminary  to  such  reservation  to  withdraw  public  lands  therefor  from 
entry;  United  States  v.  Qrand  Rapids  etc.  R.  Co.,  154  Fed.  135,  hold- 
ing withdrawal  of  lands  for  benefit  of  Indians  not  invalid  as  to  lands 
not  seceded  for  purposes  of  satisfying  treaties;  Northern  Lumber  Co. 
V.  O'Brien,  139.  Fed.  617,  71  C.  C.  A.  598,  affirming  134  Fed.  304,  hold- 
ing where  withdrawal  of  public  lands  along  route  of  railroad  is  made 
by  Land  Department  on  filing  general  location,  such  withdrawal  ex- 
cepted lands  from  subsequent  grant,  though  route  subsequently 
changed;  dissenting  opinion  in  United  States  v.  Midwest  Oil  Co.,  236 
U.  S.  496,  497,  499,  503,  59  L.  Ed,  690,  691,  698,  35  Sup:  Ct.  309,  major- 
ity upholding  Qrder  of  President  withdrawing  public  land  from  entry; 
United  States  v.  Des  Moines  Nav.  &  Ry.  Co.,  142  U.  S.  528,  35  L.  Ed. 
IIOS,  12  Sup.  Ct.  311  (affirming  43  Fed.  4),  holding  that  the  lands  to 
the  northern  limits  of  State  of  Iowa,  along  the  Des  Moines  River,  were 
exempt  from  settlement;  Hamblin  v.  Western  Land  Cor,  147  U.  S.  536, 
87  L.  Ed.  271,  13  Sup.  Ct.  356,  holding  that  a  withdrawal  to  satisfy  a 
railway  grant  operated  to  bar  the  land  from  entry  under  the  pre- 
emption or  homestead  laws;  Spencer  v.  McDougal,  159  U.  S.  64,  40 
L.  Ed.  77,  15  Sup.  Ct.  1027,  sustaining  the  validity  of  a  withdrawal, 
which  covered  more  than  was  included  in  the  grant  of  Congress ;  North- 
em  Pac.  R.  R.  Co.  V.  Musser-Sauntiy  Co.,  168  U.  8.  607,  42  L.  Ed.  598, 
18  Sup.  Ct.  206  (affirming  68  Fed.  999,  1000,  1001,  16  C.  C.  A,  97),  sus- 
taining validity  of  withdrawal  of  lands  within  the  indemnity  limits  of 
the  grant  to  State  of  Wisconsin  of  1856  and  1864. 

Distinguished  in  United  States  v.  Midway  Northern  Oil  Co.,  216  Fed. 
805,  holding  power  to  withdraw  oil  lands  is  vested  in  Congress  and 
withdrawal  by  President  is  void. 

Miscellaneous.  Cited  in  Bnllard  v.  Des  Moines  etc.  R.  R.  Co.,  122 
U.  S.  173,  176,  80  L.  Ed.  1125,  1126,  7  Sup.  Ct.  1152,  1153  (affirming 
62  Iowa,  385,  17  N.  W.  610) ;  Stryker  v.  Goodnow,  123  U.  S.  528,  31 
L.  Ed.  195,  8  Sup.  Ct.  203  (aflarming  Gteodnow  v.  Stryker,  62  Iowa,  227, 
17  N.  W.  507) ;  Goodnow  v.  Litchfield,  63  Iowa,  278,  280,  19  N.  W.  227, 
228;  Goodnow  v.  Wells,  67  Iowa,  656,  658,  659,  25  N.  W.  865;  United 
States  V.  Des  Moines  Nav.  &  Ry.  Co.,  142  U.  S.  531,  535,  85  L.  Ed. 
1104,  1106,  12  Sup.  Ct.  313,  314;  Riley  v.  Welles,  154  U.  S.  578,  579, 
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19  L.  Ed.  648,  14  Snp.  Ct.  1166;  Goodnow  v.  Moulton,  51  Iowa,  56.  2 
N.  W.  396;  Iowa  Falls  etc.  R.  R.  Co.  v.  Beck,  67  Iowa,  426,  25  N.  W. 
688. 

6  WaU.  689,  DES  MOINES  NAVIOATIOK  ETC.  00.  ▼.  BUBB. 

Tills  case  involved  the  same  questions  as  the  preceding  case  of  Wdlcott 
▼.  Des  Moines  Co.,  the  opinion  in  which  was  decisive  of  the  case. 

Cited  in  Goodnow  v.  Stryker,  62  Iowa,  227,  17  N.  W.  507,  with  Wol- 
cott  v.  Des  Moines  etc.  R.  R.  Co.,  5  Wall.  681,  18  L.  Ed.  689,  holding  the 
decision  had  no  bearing  as  to  parties  claiming  xinder  the  railroad  grant, 
who  were  not  parties  to  the  action. 

5  WaU.  689-704,  18  L.  Ed.  527,  KASH  V.  TOWNE. 

^    Proofs  mnst  correspond  with  allegations  in  declaration,  but  is  sufficient 
if  substance  of  declaration  is  proved. 

Approved  in  Standard  Oil  Co.  v.  Brown,  218  U.  S.  84,  54  L.  Ed.  945, 
30  Sup.  Ct.  661,  proof  held  to  substantially  conform  to  all^ations; 
Howgate  v.  United  States,  3  App.  D.  C.  292,  in  suit  on  bond  allegations 
as  to  bond  held  substantially  sustained  by  evidence. 

In*  State  conrts  generally,  no  variance  between  allegations  and  proofs 
shall  be  deemed  material,  unless  of  a  character  to  mislead  opposite  party 
In  maintaining  his  action  or  defense  on  the  merits. 

Approved  in  Baltimore  &  Potomac  R.  R.  Co.  v.  Cumberland,  176  U.  S. 
238,  44  L.  Ed.  461,  20  Sup;  Ct.  382,  holding  averment  that  there  was  no 
light  on  rear  part  of  engine  is  satisfied  by  proof  that  there  was  no  such 
light  as  law  required;  Schiiler  v.  Anderson,  146  Fed.  459^,  76  C.  C.  A. 
667,  where  complaint  alleged  certain  defendant  was  member  of  defend- 
ant's firm,  and  though  other  defendants  had  knowledge  of  facts,  they 
did  not  deny  allegations,  but  proved  contrary  general  denial,  variance 
not  material;  Washington  etc.  R.  R.  Co.  v:  Hickey,  5  App.  D.  C.  469, 
holding  in  personal  injury  suit  under  allegation  that  plaintiff  was 
shoved  from  seat  to  ground  by  commotion  among  passengers^  proof  of 
jumping  from  car  to  avoid  injury  was  not  fatal  variance;  Grayson  v. 
Lynch,  163  U.  S.  477,  41  L.  Ed.  238,  16  Sup.  Ct.  1068,  holding  that  a 
declaration  of  "Texas  cattle  fever,"  arid  a  finding  of  "Texas  fever,"  as 
cause  of  death,  were  not  at  variance;  Washington  etc.  R.  R.  Co.  v. 
Hickey,  166  U.  S.  532,  41  L.  Ed.  1105,  17  Sup.  Ct.  665,  holding  there 
was  no  material  variance  when  that  which  was  supposed  to  exist,  was 
mainly  produced  by  the  proof  introduced  by  defendant. 

Variance,  when  immaterial  and  when  not.    Note,  62  Am.  Dec.  119* 

No  variance  ought  ever  to  be  regarded  as  material  where  allegation 
and  proof  substantially  correspond. 
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Approved  in  Moses  v.  United  States,  166  U.  S.  579,  41  L.  £d.  1122^ 
17  Sup.  Ct.  685,  holding  a  declaration  on  a  bond  as'  dated  2d  of  April, 

1878,  and  proof  of  a  bond  dated day  of  March,  1878,  not  variance 

when  the  second  count  alleged  the  bond  to  have  been  dated  the 

day  of  March,  1878. 

Oonrts  look  to  language  emidoyed,  subject  matter,  and  surrounding 
circumstances,  placing  themselves  in  same  situation  as  contracting  parties 
in  order  to  Judge  of  meaning  of  words  used  and  correct  application  of  lan- 
guage to  things  described. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  522,  applying 
rule  to  contract  of  railroad  to  maintain  highway  along 'right  of  way  be- 
tween bluff  and  river;  Findlay  v.  United  States,  225  Fed.  343,  consti-n- 
ing  bond  for  payment  of  penalties  for  violation  of  passenger  act  of 
1882  by  steamship;  Miller  v.  A.  D.  Baker  Co.,  208  Fed.  191,  construing 
contract  for  additional  compensation  for  services,  if  productive  of  cer- 
tain per  cent  of  profit  on  capital  stock;  Pritchard  v.  McLeod,  205  Fed. 
26, 123  C.  C.  A.  332,  construing  contract  for  sale  of  mining  claims  with 
part  of  price  payable  from  output ;  Atlantic  Terra  Cotta  Co.  v.  Mason's 
Supply  Co.,  180  Fed.  337,  103  C.  C.  A.  462,  construing  contract  for  sup- 
plying terra  cotta  under  specification  for  building;  United  States  v. 
Newport  News  Shipbuilding  Dry  Dock  Co.,  178  Fed.  204,  101  C.  C.  A. 
514,  determining  test  of  vessel  required  by  contract  of  United  States 
with  builders ;  Kerr  v.  Schwaner,  177  Fed.  666, 101  C.  C.  A.  285,  constru- 
ing meaning  of  "holding"  in  charter-party;  Percy  v.  Union  Sulphur  Co., 
173  Fed.  537,  construing  charter-party  as  to  commencement  of  lay  days ; 
Marx  V.  American  Malting  Co.,  169  Fed.  585,  95  C.  C.  A.  80,  construing 
contract  for  sale  of  malt  as  to  quantity  to  be  furnished;  Hoysradt  v. 
Delaware  etc.  R.  Co.,  151  Fed.  324,  construing  deed  to  coal  in  place; 
Qeveland-Cliffs  Iron  Co.  v.  East  Itasca  Mining  Co.,  146  Fed.  235,  76 
C,  C.  A.  598,  construing  contract  for  assignment  of  mining  leases  on 
iron  land  on  royalty;  Vocalion  Organ  Co.  v.  Wright,  137  Fed.  316,  cpn- 
stming  contract  between  employer  and  its  factory  superintendent  for 
interest  in  latter's  future  inventions  of  or  improvements  in  piano  play- 
ers ;  Cloud  V.  Taliaferro  County,  138  Ga.  215,  74  S.  E.  1074,  construing 
contract  employing  attorneys  for  board  of  road  commissioners;  Burley 
Tobacco  Society  v.  Monroe,  148  Ky.  298,  146  S.  W.  729^  applying  rule 
in  construing  contracts  between  tobacco  growers,  and  society  of  grow- 
ers with  county  board  of  control  relative  to  selling  pooled  tobacco  crop ; 
Phoenix  Pad  Mfg.  Co.  v.  Roth,  127  Md.  544,  96  Atl.  763,  construing  con- 
tract of  landlord  to  furnish  electric  current  to  tenant ;  Sherley  v.  Sher- 
ley,  118  Md.  24,  84  Atl.  164,  construing  contract  hiring  housekeeper; 
Bakhaus  v.  Caledonian  Ins.  Co.,  112  Md.  698,  77  Atl.  318,  construing 
provisions  of  fire  policy  as  to  waiver  of  conditions  j  Stevens  v.  Clarke, 
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112  Md.  663,  77  Atl.  309,  construing  contract  between  partners  to  right, 
on  dissolution,  to  recover  for  improvements  made  by  them  on  leased 
premises;  Chesapeake  Brewing  Co.  v.  Goldberg,  107  Md.  488,  15  Ann. 
Oas.  879,  69  Atl.  39,  construing  covenants  in  lease  as  to  condition  of 
premises;  United  Rys.  etc.  Co.  v.  Wehr,  103  Md.  339,  63  Atl.  478,  where 
defendant  solicited  of  plaintiff  bid  for  scrap  iron  in  building,  not  in- 
cluding engines  or  piping,  and  plaintiff  bid  for  all  old  material  for  sale 
in  building,  parol  admissible  to  show  whether  structural  iron  included; 
Milske  V.  Steiner  Mantel  Co.,  103  Md.  246,  5  L.  R.  A.  (N.  8.)  1106,  63 
Atl.  473,  where  contractor  agreed  to  put  up  building  according  to  plans 
and  give  bond,  and  bond  recited  tbat  neither  principal  nor  surety  liable 
for  damage  caused  by  act  of  God,  contractor  not  relieved  from  damage 
to  building  caused  by  storm;  Nebraska  Hardware  Co.  v.  Humphrey 
Hardware  Co.,  81  Neb.  699,  116  N.  W.  662,  construing  contract  for  sale 
of  hardware  business ;  Miller  v.  Atlantic  Coast  Line  R.  Co.,  94  S.  C.  403, 
77  S.  £.  1116,  holding  question  of  applicability  of  contract  to  facts  in 
issue  was  for  jury;  Watson  v.  Paschall,  93  S.  C.  542,  77  S.  E.  293,  hold- 
ing question  whether  acceptance  contained  in  telegram  referred  to  offer 
in  another  tel^ram  or  earlier  offer  was  for  jury;  Holliday  v.  Pegram, 
89  S.  C.  80,  Ann.  Gas.  1913A,  SS,  71  S.  £.  370,  construing  lease  as  to 
agreement  for  repairs ;  Staub  v.  Hampton,  117  Tenn.  742,  101  S.  W.  785, 
holding  survey  of  land  intended  to  be  conveyed  controlled  description 
where  calls  were  erroneous;  Albert  v.  Tidewater  Ry.  Co.,  107  Va.  260, 
58  S.  E.  576,  construing  sale  to  railway  of  new  right  of  way  on  abandon- 
ment of  old,  where  rights  of  way  overlapped;  Colt  v.  Paulson,  145  Wis. 
217,  130  N.  W.  56,  applying  rule  in  suit  to  enjoin  coffer  dam  to  show 
conditions  under  which  deed  was  made  to  land  on  which  dam  was  situ- 
ated; Klueter  v.  Joseph  Schlitz  Brewing  Co.,  143  Wis.  355,  32  L.  R.  A. 
(N.  S.)  383,  128  N.  W.  45,  construing  contract  to  sell  ice;  Johnson  v. 
Pugh,  110  Wis.  170,  85  N.  W.  642,  holding  where  there  is  no  ambiguity 
in  contract  extrinsic  evidence  is  inadmissible  to  aid  in  its  interpretation ; 
Moran  v.  Prather,  23  Wall.  501,  23  L.  Ed.  123,  holding  the  province  of 
construction  can  never  extend  beyond  the  language  employed,  the  sub- 
ject matter  and  the  surrounding  circumstances;   Merriam  v.  United 
States,  107  U.  S.  441,  27  L.  Ed.  533,  2  Sup.  Ct.  540,  in  construing  a  con- 
tract with  the  government  for  delivery  of  oats;  Mobile  etc.  R.  R.  Co.  v. 
Jurey,  111  U.  S.  592,  28  L.  Ed.  530,  4  Sup.  Ct.  569,  on  a  bill  of  lading 
the  court  must  look  at  the  facts  attending  its  execution,  and  its  instruc- 
tions are  to  be  interpreted  as  applying  only  to  the  words  of  the  con- 
tract; Marx  V.  National  S.  S.  Co.,  22  Fed.  684,  holding  that  a  court  in 
construing  a  bill  of  lading  has  regard  to  all  the  prevailing  usages  and 
customs  of  business;  Chicago  etc.  R.  R.  Co.  v.  Pyne,  30  Fed.  88,  in  con- 
struing a  contract  indorsed  on  a  railroad  bond,  where  no  time  was  stated 
for  redemption  or  payment  of  the  bonds;  Chicago  etc.  R.  R.  Co.  v.  Kan- 
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^'^  City  etc.  R.  R.  Co.,  52  Fed,  179,  construing  a  city  ordinance,  giving 
5^niilroad  right  of  way,  in  the  light  of  a  former  ordinance;  Rhodes  v. 
^^ifeon,  12  Colo.  70,  20  Pac.  748,  holding  that  if  an  agreement  to  con- 
.^)^  premises  specified- the  kind  of  an  intended  encumbrance,  parol  evi- 
"^iiee  was  admissible  as  explanatory;  Cravens  v.  Eagle  Cotton  Mills 
Co.,  120  Ind.  11,  16  Am.  St.  Bep.  S02,  21  N.  E.  982,  in  construing  a  con- 
tract to  subscribe  for  stock;  Rasmer  v.  Wilson,  43  Md.  443,  as  to  an 
agreement  to  furnish  lumber,  taking  payment  from  rents  as  leased,  when 
at  the  time  there  was  no  lease;  Baltimore  &  O.  R.  R.  Co.  v.  Brydon,  65 
Md.  216,  57  Am.-  Bep.  319,  3  Atl.  307,  restoring  to  surrounding  circum- 
stances in  construing  a  contract  by  railway  for  purchase  of  coal;  Rob- 
erts V.  Bonaparte,  73  Md.  204,  10  L.  R.  A.  692,  20  Atl.  921,  allowing 
resort  to  extrinsic  evidence  of  correspondence  to  show  the  relationship 
of  the  contracting  parties,  and  their  several  interests  in  the  business  of 
packing;  Machen  v.  Hooper,  73  Md.  374,  21  Atl.  70,  construing  agree- 
ments in  a  lease,  admitting  extrinsic  evidence  to  prove  the  character  of 
the  building,  and  that  lessors'  knowledge  of  purpose  for  which  it  was 
rented;  Littig  v.  Hance,  81  Md.  425,  32  Atl.  344,  holding  it  was  allow- 
able to  look  at  the  circumstances  surrounding  a  testator  at  the  time  of 
making  his  will;  Woodward  v.  Foster,  18  Gratt.  207,  holding  that  parol 
evidence  was  not  admissible  to  vary  the  legal  liability  of  an  indorser  on 
a  protested  bill ;  Richmond  etc.  R.  R.  Co.  v.  Snead,  19  Gratt.  356,  100 
Ajdl  Dec.  671,  admitting  parol  evidence  to  show  for  whom  certain  work 
was  performed  in  action  of  assumpsit;  Talbott  v.  Richmond  etc.  R.  R. 
Co.,  31  Gratt.  689,  resorting  to  extrinsic  evidence  to  show  that  a  certain 
road  was  a  highway  in  determining  boundaries ;  Bank  of  the  Old  Domin- 
ion V.  McVeigh,  32  Gratt.  538,  construing  a  stipulation  for  the  sus- 
pension of  a  judgment,  holding  it  was  necessary  to  consider  the  sur- 
rounding circumstances;  Scoville  v.  Terry,  84  Va.  549,  5  S.  E.  531,  in 
construing  an  agreement  for  lease  of  an  hotel,  considering  the  previous 
occupation  of  the  lessee,  and  his  circumstances;  Bettman  v.  Harness,  42 
W.  Va.  445,  36  L.  R.  A.  572,  26  S.  E.  275,  holding  it  is  proper  to  con- 
sider surrounding  circumstances  in  arriving  at  proper  effect  of  a  con- 
tract of  lease  of  oil  wells ;  dissenting  opinion  in  Hoffman  v.  Maffioli,  104 
Wis.  630,  80  N.  W.  1037,  majority  liolding  that  extrinsic  evidence  was 
admissible  to  explain  a  contract  to  deliver  stone  for  street  work,  whicli 
left  the  amount  of  stone  undefined. 

Wbeie  a  seller  receiTes  purchase  money  and  refuses  to  deliver  goods, 
oonTertIng  them  to  his  own  use,  an  action  for  money  bad  and  received  will 
lie  to  recover  tlie  money. 

Approved  in  Smiley  v.  Barker,  83  Fed.  688,  28  C.  C.  A.  9,  holding  a 
refusal  to  deliver  goods  was  a  repudiation  of  the  contract,  and  entitled 
the  purchaser  to  sue  for  a  return  of  the  money  paid. 
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Assumpsit  for  money  had  and  received  is  an  equitable  action  to  recover 
money,  which  defendant  ought  not  in  Justice  to  retain.  It  may  be  Joined 
with  special  counts  for  damages  for  nondelivery,  and  in  case  of  conversion^ 
plaintiff  may  elect  to  have  such  damages  or  Judgment  for  the  price  and 
interest. 

Approved  in  Bradley  Lumber  Co.  v.  Bradley  County  Bank,  206  Fed, 
45,  124  C.  C.  A.  175,  holding  under  facts  of  case  assumpsit  for  money 
had  and  received  did  not  lie ;  Ijams  v.  Andrews,  151  Fed.  729,  81  C.  C.  A. 
109,  holding  where  money  was  obtained  from  bank  by  one  as  agent  for 
associates  for  joint  purpose  which  was  abandoned,  such  associates  were 
liable  to  bank ;  Prichard  v.  Budd,  76  Fed.  714,  22  C.  C.  A.  504,  sustain- 
ing action  of  assumpsit  on  a  contract  to  cut  and  deliver  railway  ties; 
Reynolds  v.  Manhattan  Trust  Co.,  83  Fed.  601,  602,  27  C.  C.  A.  620,  hold- 
ing that  repudiation  of  a  contract  to  deliver  bonds  partly  paid  for,  gave 
the  right  of  suing  for  the  recovery  of  the  money  paid,  or  damages  for 
breach  of  the  contract. 

Waiving  tori  and  suing  in  assumpsit.    Note,  Ann.  Gas.  1913D,  232. 

Paroi  evidence  is  inadmissible  to  exonerate  an  agent,  contracting  in 
writing  as  principal,  even  to  show  that  he  disclosed  his  agency  and  named 
his  principal  when  the  contract  was  executed. 

Approved  in  Citizens'  Bank  of  Dyersburg  v.  Millet,  103  Ky.  25,  44 
S.  W.  373,  holding  parol  evidence  as  to  agreement  between  payee  and 
drawer  of  bill  of  exchange  that  payee  was  to  look  alone  to  payer  for 
whom  drawer  was  acting  as  agent  is  incompetent;  Builders'  Supply  Co. 
V.  North  Augusta  etc.  Imp.  Co.,  71  S.  C.  375,  51  S.  E.  236,  where  owner 
of  lot  agreed  with  another  to  build  house  thereon  and  convey  it  free  of 
liens,  and  permitted  buyer  to  contract  with  builder,  and  took  bond  from 
builder  and  paid  materialman,  latter  had  lien  on  house  and  lot ;  Casualty 
Co.  V.  Bcattie,  75  Wash.  169,  134  Pac.  818,  applying  rule  to  insurance 
contract  made  by  agent ;  Cragin  v.  Lovell,  109  U.  S.  198,  27  L.  Ed.  905, 
3  Sup.  Ct.  134,  holding  that  when  promissory  notes  bear  only  one  name 
as  maker,  no  action  will  lie  against  any  other  person ;  Prichard  v.  Budd, 
76  Fed.  713,  22  C.  C.  A.  504,  holding  that  parol  evidence  is  not  admis- 
sible to  enable  a  contracting  party  to  show  he  was  only  agent ;  Savannah 
Bank  etc.  Co.  v.  Hartridge,  73  Ga.  228,  holding  that  in  order  to  bind  a 
bank  to  an  illegal  contract  entered  into  by  its  cashier,  authorization  or 
ratification  must  be  shown  affirmatively;  Hypes  v.  Griffin,  89  111.  137,  31 
Am.  Bep.  73,  refusing  to  allow  parol  evidence  to  show  agency  of  signer 
of  a  promissory  note;  Citizens'  Bank  v.  Millet,  103  Ky.  1,  44  L.  B.  A. 
671f  44  S.  W.  373,  holding  that  it  could  not  be  shown  by  parol  that  the 
payee  of  a  bill  agreed  to  look  to  the  principal  only  for  payment,  where 
the  bill  was  made  by  an  agent  in  his  own  name;  Barbie  v.  Goodale,  28 
Or.  472,  43  Pac.  280,  holding  the  doctrine  must  be  limited  to  simple  con* 
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tracts,  and  may  not  be  extended  to  negotiable  instmments  and  special- 
ties under  seal,  collecting  authorities;  Bulwinkle  v.  Cramer,  27  S.  C.  384, 
13  Am.  St.  Bep.  652,  3  S.  E.  780,  refusing  parol  testimony  to  show 
agency  in  parties  contracting  to  sell  corn ;  Shuey  v.  Adair,  18  Wash.  203, 
63  Am.  St.  Bep.  889,  39  L.  B.  A.  478,  51  Pac.  393,  holding  that  parol  evi- 
dence was  inadmissible  to  show  agency,  in  action  against  the  agent  on 
contract  signed  by  him  as  principal ;  Devendoif  v.  West  Va.  Oil  etc.  Co., 
17  W.  Va.  169,  arguendo. 

Liability  of  undisclosed  principal  upon  negotiable  paper.    Note,  12 
Ajul  Gas.  679. 

Wliere  a  simple  contract^  other  than  a  hill  or  note,  is  made  by  an  agent, 
the  principal  may  in  general  sue  in  his  own  name,  and  parol  evidence  is 
admisslhle,  thongh  contract  is  in  writing,  to  show  that  person  named  in  the 
contract  was  plaintiff's  agent. 

Approved  in  In  re  L.  B.  Weisenber^  &  Co.,  131  Fed.  521,  parol  evi- 
dence is  admissible  to  show  that  joint  notes  signed  by  members  of  bank- 
rupt partnership  are  in  fact  firm  debts;  Western  Union  Tel.  Co.  v. 
American  Bell  Tel.  Co.,  105  Fed.  687,  construing  words  "rentals  or  royal- 
ties" as  used  in  contract  for  exclusive  license  to  use  patent;  Phette- 
place  V.  British  etc.  Ins.  Co.,  23  R.  I.  31,  49  Atl.  34,  admitting  parol 
evidence  to  show  intent  of  parties  to  marine  policy  as  risks  covered; 
Uhl  V.  Railroad  Co.,  51  W.  Va.  109, 112,  41  S.  E.  341,  343,  holding  words 
''right  of  way''  in  a  grant  to  railroad  -pass  only  easement  and  not  land 
itself;  First  National  Bank  v.  Conway,  87  Wash.  514,  151  Pac.  1132, 
holding  where  claimant  bank  was  real  party  to  contract  made  by  vice- 
president  evidence  that  he  was  agent  only  was  admissible;  Excelsior 
Wrapper  Co.  v.  Messinger,  116  Wis.  553,  93  N.  W.  460,  holding  parol 
admissible  to  explain  contract  whereby  one  party  was  to  furnish  other 
"what  roll-rag  paper  (same  as  has  been  furnished  during  the  last  twelve 
months)"  at  agreed  prices,  "to  be  taken  as  ordered";  Boden  v.  Maher, 
105  Wis.  543,  81  N.  W.  663,  admitting  parol  to  interpret  stipulation  in 
written  contract  that  second  party  shall  perform  all  excavating  parties 
of  first  part  desire  to  have  done  before  given  time;  Burke  Land  etc.  Co. 
V.  Wells,  Fargo  &  Co.,  7  Idaho,  57,  60  Pac.  91,  and  Camden  v.  McCoy, 
48  W.  Va.  381,  37  S.  E.  639,  both  arguendo;  Tannatt  v.  Nat.  Bank  of 
Central  City,  1  Colo.  280,  9  Am.  Rep.  157,  holding  that  such  evidence 
does  not  deny  liability  of  the  nominal  contractors,  but  extends  the  lia- 
bility to  another;  Butler  v.  Kaulback,  8  Kan.  675,  holding  that  a  con- 
tracting purchaser  might  defend  an  action  to  recover  land  by  showing 
knowledge  of  seller's  agency,  and  his  intention  to  bind  his  principal; 
Hantz  V.  Maguire,  52  Mo.  App.  155,  holding  that  in  Missouri  the  rule 
preTailed  that  in  a  contract  to  sell  land,  it  was  comx>etent  to  show  by 
parol  that  the  seller  was  agent  for  another;  Chandler  v.  Coe^  54  N.  H* 
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572,  holding  that  where  a  principal  is  sought  to  be  charged  upon  a  con- 
tract in  writing,  made  in  the  name  of  his  agent,  the  rule  prohibiting  parol 
testimony  applies  if  the  principal  was  known,  but  not  if  he  was  unknown. 

6  WaU.  705-710,  18  L.  Ed.  560,  CITY  OF  GALENA  Y.  AM7.     ^ 

When  by  a  statute  a  city  is  anthorlzed  to  levy  a  tax  for  payment  of 
clty*8  funded  dem,  to  contlnne  in  force  until  the  indebtedness  is  paid,  the 
power  must  be  regarded  as  imperative  when  indebtedness  exists,  and 
mandamus  will  lie  to  compel  action. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  192, 
50  L.  Ed.  991,  26  Sup.  Ct.  648  (affirming  137  Fed.  458,  69  C.  C.  A.  603), 
Secretary  of  Treasury  cannot  arbitrarily  refuse  to  refund  duties  on  dam- 
aged imports  provided  by  Comp.  Stats.  1901,  p.  1958;  Boswell  v.  Big 
Vein  Pocahontas  Coal  Co.,  217  Fed.  828,  holding  "may"  as  used  in  stat- 
ute providing  interest  may  be  obtained  on  judgment  rendered  by  court 
rendered  allowance  mandatory;  Ctinningham  v.  Cleveland,  152  Fed.  910, 
82  C.  C.  A.  55,  and  City  of  Cleveland  v.  United  States,  166  Fed.  683,  93 
C.  C.  A.  274,  both  holding  where  city  had  power  to  borrow  money  for 
public  buildings  and  issue  bonds  therefor  and  levy  tax  for  payment,  it 
had  not  right  to  use  current  revenues  for  such  purpose  as  against  judg- 
ment debtor  whose  judgment  was  payable  only  from  surplus  revenues; 
Ostrander  v.  Richmond,  155  Cal.  470,  101  Pac.  4S3,  holding  under  street 
improvement  act  of  1885  provision  that  city  council  "may"  make  ex- 
pense in  certain  cases  chargeable  on  district  conferred  discretion  only; 
Jones  V.  Commissioners,  137  N.  C.  592,  50  S.  E.  295,  holding  Laws  1903, 
p.  490,  c.  289,  authorizing  issuance  of  refunding  bonds,  is  mandatory; 
Ralston  v.  Crittenden,  3  McCrary,  349,  13  Fed.  512,  holding  that  all 
statutes  conferring  power  of  taxation  are  to  be  construed  as  mandatory 
wherever  public  interest  or  individual  rights  call  for  the  exercise  of  the 
power  conferred;  United  States  v.  Dustin,  25  Fed.  Cas.  949,  holding 
which  the  five  years'  statute  of  limitation  applies;  £x  parte  Chase,  43 
Ala.  312,  holding  that  the  right  of  an  accused  person  to  change  the 
venue  under  section  4206  of  the  Revised  Code,  is  imperative;  Douglass 
V.  Cline,  12  Bush,  651,  holding  that  section  329  of  Kentucky  Civil  Code, 
as  to  the  appointment  of  a  receiver  in  foreclosure  suit,  was  mandatory ; 
Munday  v.  Rahway,  43  N.  J.  L.  342,  holding  that  under  a  city  charter,  en- 
abling the  raising  of  such  sums  as  the  council  deemed  expedient  for  pay- 
ment of  interest  on  the  city  debt,  such  power  became  a  duty  when  the 
enforcement  of  private  rights  depended  on  its  exercise;  Territory  v.  Nel- 
son, 2  Wyo.  343,  construing  word  "may"  in  a  statute ;  dissenting  opinion  in 
Atlantic  City  Water  Works  Co.  v.  Read,  50  N.  J.  L.  672, 15  Atl.  13,  major- 
ity holding  that  where  a  city's  annual  expenditure  was  limited,  a  statute 
authorizing  the  city  to  contract  fox  a  water  supply  would  not  enable  a 
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contract  in  excess  of  the  limit;  dissenting  opinion  in  Batteiy  Park  Bank 
V.  Madison  Co.  Commrs.,  135  N.  C.  240,  47  S.  E.  1018,  majority  holding 
Laves  0.903,  p.  490,  o.  289,  authorizing  issuance  of  refunding  bonds,  is  not 
maQdatoiy. 

Iimicipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  682,  689. 


A.    city  comidH  may  be  compelled,  by  mandflunu8»  to  levy  and  collect  an 
^''^^^aj.  ttuc  for  payment  of  its  fiinded  debt.    The  power  is  in  the  nature  of 
^  ^Ktis^  for  the  benefit  of  a  creditor  of  the  city,  and  it  is  the  plain  duty  of 
^  court  to  issne  the  writ  at  his  request. 
^Ppxwed  in  United  States  v.  Board  of  Directors  of  Public  Schools,  229 
^^-  B^  holding  mandamus  lay  to  compel  school  board  to  apply  portion 
^  ^^venue  to  payment  of  debt  though  it  was  necessary  to  borrow  large 
'^^  each  year  to  maintain  schools;  Village  of  Kent  v.  United  States, 
-^ed.  240,  51  C.  C.  A.  189,  holding  mandamus  lies  to  compel  village 
^^<^i\,  under  Ohio  Rev.  Stats.,  §  2683,  to  compel  tax  to  pay  judgment 
OU  interest  coupon  bonds ;  State  v.  Dickerson,  33  Nev.  559, 113  Pac.  110, 
\iolding  mandamus  law  to  compel  Governor  of  State  to  accept  bonds  do- 
nated to  State  in  aid  of  schools   pursuant  to  statute   giving  power  to 
accept;   City  of  Austin  v.   Cahill,  99   Tex.  199,  88   S.  W.  554,  holding 
diminished   resources  of  city   and   magnitude  of   debt  not  ground  for 
den3dng  mandamus  to  compel  tax  levy  to  pay  bonded  debt ;  Walkley  v. 
City  of  Muscatine,  6  Wall.  483,  18  L.  Ed.  931,  holding  that  mandamus 
was  proper  to  compel  the  levy  of  a  city  tax  to  pay  a  judgment;  Heine 
V.  The  Levee  Commissioners,  19  Wall.  657,  22  L.  Ed.  226,  to  same  effect ; 
United  States  v.  City  of  Sterling,  2  Biss.  411,  Fed.  Cas.  16,388,  granting 
mandamus  to  compel  levy  of  tax  to  meet  bonds  given  for  a  judgment; 
Ex  parte  Parsons,  1  Hughes,  286,  Fed.  Cas.  10,774,  holding  mandamtls 
will  lie  to  compel  a  special  levy  when  a  general  levy  of  taxes  has  been 
insufficient;  United  States  v.  Jefferson  Co.,  5  Dill.  323,  1  McCrary,  370, 
Fed.  Cas.  15,472,  holding  it  is  the  duty  of  Circuit  Courts  to  issue  the 
writ  to  compel  the  levy  of  a  tax  to  pay  a  judgment ;  Sibley  v.  Mobile,  3 
Woods,  540,  Fed.  Cas.  12,829,  granting  mandamus  to  compel  levy  of  tax 
to  pay  bonds;  Darling  v.  Mayor,  51  Md.  15,  holding  mandamus  will  en- 
force statutory   obl^ation  to  levy  a   tax  for  payment  of  a   judgment; 
People  V.  Supervisors,  51  N.  Y.  407,  holding  that  the  act  providing  for 
relief  against  illegal  taxation  of  1867,  empowering  the  board  to  hear 
and  adjudicate  claims  for  illegal  assessments,  was  mandatory;  Williams 
V.  Saunders,  5  Cold.  83,  holding  mandamus  would  lie  to  compel  the  enter- 
ing up  of  a  proper  judgment  of  a  judicial  tribunal  to  enable  an  appeal ; 
Pisher  v.  City  of  Charleston,  17  W.  Va.  615,  holding  that  when  a  judg- 
ment has  been  obtained  against  a   municipality,  execution  issued  and 
returned  nulla  bona,  mandamus  will  issue  to  compel  levy  of  a  tax;  Wells 
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V.  Town  of  Mason,  23  W.  Va.  469,  to  same  effect;  dissenting  opinion  in 
Receiver  v.  City,  49  La.  Ann.  839,  840,  37  L.  B.  A.  554,  2J.  South.  885, 
886,  majority  holding  that  mandamus  cannot  issue  to  enforce  contract 
rights,  which  are  disputed  and  unsettled,  when  the  writ  is  applied  for. 
Qualified  in  Vance  v.  City  of  Little  Rook,  30  Ark.  450,  holding  that 
the  Circuit  Court  cannot  issue  mandamus  to  compel  municipal  ofi&cers 
to  levy  a  tax  to  pay  a  judgment,  unless  by  authority  of  a  law  of  the 
State. 

Mandamus  to  review  legislative  act.    Note,  18  Am.  Dec.  240. 
Law  of  mandamus.    Note,  89  Am.  Dec.  738. 

Bepeal  by  Implication  is  not  favored;  when  prior  and  later  act  can  con^ 
flistently  stand  together,  it  is  never  admitted. 

Approved  in  Croasdale  v.  Davis,  9  Kan.  App.  192,  59  Pac.  668,  holding 
adoption  of  statute  amendatory  of  former  statute  omitting  certain  parts 
did  not  of  necessity  repeal  such  parts;  Bernardin  v.  Northall,  77  Fed. 
852,  holding  that  to  work  an  implied  repeal,  the  later  statute  must  pre- 
sent  a  case  of  irreconcilable  conflict  with  the  earlier;  County  Commis- 
sioners V.  King,  13  Fla.  476,  holding  that  subsequent  legislation,  restrict- 
ing the  amount  to  be  raised  under  the  internal  improvement  act  to  pay 
interest,  was  inoperative. 

A  legislature  has  no  power  to  repeal  a  law  enacted  for  payment  of  a 
municipal  indebtedness,  and  in  force  at  the  time  the  indebtedness  was  in- 
curred. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Code  Iowa,  1897,  §  1305,  providing  for  assessment 
of  property  at  quarter  of  value,  is  void  in  so  far  as  it  affects  ability 
of  city  to  pay  water  rentals  under  contract  made  when  law  provided 
for  assessment  at  actual  value;  Hicks  v.  Cleveland,  106  Fed.  463,  45 
C.  C.  A.  429,  holding  mandamus  lies  to  compel  tax  levy  to  compel  pay- 
ment of  bonds  issued  under  statute  authorizing  issuance,  and  providing 
for  tax  levy  to  pay  principal  and  interest,  notwithstanding  repeal  of  act; 
Crossdale  v.  Davis,  9  Kan.  App.  192,  59  Pac.  668,  holding  act  creating 
courts  of  appeals  confers  on  their  clerks  power  to  tax  Costs  on  same 
basis  that  costs  are  taxed  in  District  Courts;  City  of  Austin  v.  Cahill, 
99  Tex.  195,  88  S.  W.  551,  holding  legislation  limiting  tax  rate  to  pay 
bonds,  after  valid  contract  in  bonds  to  levy  certain  tax  therefor,  did 
not  affect  right  of  bondholders  to  collect  according  to  terms  of  bonds; 
United  States  v.  City  of  Galena,  10  Biss.  268,  7  Fed.  167,  holding  that 
a  statute  of  1852,  providing  for  the  levy  of  a  tax  for  the  extinguishment 
of  the  city  indebtedness,  was  not  repealed  by  a  later  statute,  consolidat- 
ing the  city  charter;  United  States  v.  Jefferson  Co.,  5  Dill.  314,  1  Mc- 
Crary,  361^  Fed.   Cas.  15^72,   holding  where  a   State  has  authorized  a 
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mnnicipal  eorporation  to  contract  and  exercise  powers  of  taxation  to 
meet  its  engagements,  the  power  cannot  be  withdrainrn  until  the  contract 
is  satisfied;  United  States  v.  Judges  of  Scotland  Co.,  32  Fed.  715,  hold- 
ing that  if  a  county  had  power  to  levy  a  tax  to  pay  the  bonds  when 
they  were  issued,  that  power  could  not  be  subsequently  withdrawn,  so 
long  as  the  bonds  were  outstanding  and  unpaid;  State  v.  Young,  29 
Minn.  542,  9  i^.  W.  749,  holding  that  the  amendment  to  section  2,  article 
IX,  of  the  Constitution,  adopted  November  6, 1860,  was  void  as  impairing 
the  obligations  of  the  bond  contracts;  Jarvis  v.  Supervisors,  49  Miss. 
607,  and  Graham  v.  Folsom,  200  U.  S.  252,  50  L.  Ed,  468,  20  Sup.  Ct. 
245,  both  arguendo. 

In  entertaining  mandamus  to  compel  city  to  levy  tax  to  meet  its  debts, 
courts  pay  no  attention  to  circumstances  of  a  municipality  and  its  indebted- 
fleas,  they  regard  only  the  law,  the  legal  rights  of  the  creditor,  and  the 
tfnty  of  the  court  to  enforce  them. 

Approved  in  City  of  Little  Rock  v.  United  States,  103  Fed.  424,  425, 
^<3  C.  C.  A.  261,  holding  mandamus  lies  to  compel  city  officers  to  issue 
^anrants  in  payment  of  judgment,  where  they  have  power  to  issue  war- 
rants and  there  is  no  other  way  of  paying  judgment;  United  States  v. 
JeiTeMon  Co.,  5  Dill.  324,  1  McCrary,  371,  Fed.  Cas.  15,472,  holding  the 
<5^u.i-t  could  not  consider  that  a  tax  required  a  pay  bond  interest  would 
"^   excessive,  and  lead  to  general  delinquency;  Munday  v.  Rahway,  43 
^"  '^-  L.  344,  holding  act  of  March  3,  1880,  unconstitutional  as  requiring 
.  ^    <5curt  to  determine  the   highest  rate  of  taxation  capable  of  being 
^^^^^sed  on  a  corporation,  without  injury  to  the  interests  of  creditors, 
^^^  claims  were  not  yet  due ;  Rahway  v.  Munday,  44  N.  J.  L.  419,  to 
^5!^VJ1V%  effect. 

"Distinguished  in  Gay  v.  New  Whatcom,  26  Wash.  396,  67  Pac.  90, 

holding  mandamus  does  not  lie  to  compel  tax  levy  sufficient  to  cover 

delinquent  interest  on  bonds  issued  under  act  prescribing  duty  to  levy 

annual  tax  sufficient  to  pay  accrued  interest,  where  this  has  been  done 

.  but  city  has  failed  to  collect  all  taxes. 

Mandamus  to  compel  levy  of  tax  to  pay  city  debts,  should  not  be  re- 
fused because  other  creditors  would  benefit  by  the  collection  of  the  taxes 
ordared  by  tlie  writ. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  186,  88  S.  W.  646,  fol- 
lowing rule;  Ward  v.  Piper,  69  Kan.  777,  77  Pac.  700,  applying  rule  in 
action  to  compel  municipal  officers  to  pay  judgment  on  bond  coupons 
from  interest  fund ;  Territory  v.  Mayor  of  City  of  Socorro,  12  N.  M.  185, 
76  Pao.  285,  it  is  no  defense  to  mandamus  to  compel  city  to  levy  tax 
to  pay  bonds  that  relator  owns  only  portion  of  bond  issue ;  Voorhies  ▼• 
Mayor,  70  Tex.  341,  7  S.  W.  683,  holding  that  because  one  creditor  by 

VI— 19 
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the  exercise  of  greater  diligence  secures  earlier  payment  of  his  claim,  no 
reason  why  such  other  creditor,  still  less  the  debtor,  should  be  heard 
to  complain  because  a  pro  rata  payment  was  not  directed. 

6  Wall.  710-720,  18  L.  Ed.  585,  BATES  ▼.  BBOWN. 

In  nilnols,  conutton-law  rule  as  to  shifting  inheritances  is  not  in  force. 
Approved  in  Stone  v.  Doster,  7  Ohio  C.  C.  20,  holding  that  in  ascer- 
taining next  of  kin,  courts  do  not,  unless  controlled  by  legislation,  make 
any   distinction   between   brothers  and   sisters  of  the   whole  and  half 
blood. 

Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  505. 

5  WalL  720-737,  18  L.  Ed.  614,  PHII>ADEIiPHIA  ▼.  OOUJSOTGB. 

Oases  under  the  laws  for  collection  of  internal  revenue,  since  act  of. 
1866,  are  not  within  Jurisdiction  of  Federal  courts,  when  between  dtlsens 
of  same  State. 

Approved  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  588,  holding  suit 
by  officer  under  reclamation  act  to  collect  from  purchasers  of  lands  bene- 
fited by  reclamation  works  was  not  within  jurisdiction  of  Federal 
court;  People's  United  States  Bank  v.  Goodwin,  162  Fed.  939,  holding 
action  for  libel  against  assistant  attorney  general,  for  postoffice  depart- 
ment and  inspector,  based  on  promulgation  of  fraud  order,  not  remov- 
able to  Federal  court;  Homthall  v.  CoUeptor,  9  Wall.  565,  19  L.  Ed.  562, 
dismissing  bill  to  restrain  collection  of  tax  on  home-grown  cotton,  both 
parties  being  citizens  of  same  State;  The  Assessor  v.  Osbomes,  9  Wall. 
573,  19  L.  Ed.  750,  holding  that  Circuit  Courts  have  no  jurisdiction  of 
cases  to  recover  duties  paid  under  protest,  unless  plaintiff  and  defend- 
ant are  citizens  of  different  States;  The  Collector  v.  Hubbard,  12  Wall. 
8,  20  L.  Ed.  274,  in  a  case  where  both  parties  being  citizens  of  same 
State,  the  action  was  commenced  and  tried  in  the  State  courts;  Ten- 
nessee V.  Davis,  100  U.  S.  292,  25  L.  Ed.  660,  holding  that  a  State  in- 
dictment for  an  offense  against  the  authority  of  the  State,  could  not  be  * 
removed  from  the  State  court  under  the  force  bill;  Williams  v.  Rey- 
nolds, 131  U.  S.  App.  cxiv,  21  L.  Ed.  113,  saying  the  suit  must  be  com- 
menced in  State  court  and  be  there  prosecuted  unless  removed  under 
some  act  of  Congress. 

Distinguished  in  Conant  ▼.  Kinney,  162  Fed.  582,  holding  suit  to  re- 
cover from  internal  revenue  collector  legacy  tax  illegally  exacted  and 
paid  under  protest,  was  not  suit  against  United  States;  Peyton  v.  Blisa, 
Woolw.  175,  Fed.  Cas.  11,055,  holding  that  cases  under  the  direct  tax 
law  were  removable  into  the  Federal  courts  under  the  act  of  1833. 

The  internal  revenue  acts  are  inconsistent  with  the  theory  that  the 
Circuit  Courts  are  without  Jurisdiction,  because  the  party  aggrieved  may 
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also  imrsne  his  remedy  by  petition  to  Congress,  or  presentation  to  the  court 
of  claims.    ^ 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  248,  45  L.  Ed.  1091,  21  Sup. 
Ct.  772,  upholding  Circuit  Court's  jurisdiction  to  recover  duties  exacted 
under  Foraker  act  and  paid  under  protest;  United  States  v.  Myers,  3 
Hughes,  245,  Fed.  Cas.  16,846,  holding  that,  when  a  suit  is  properly  be- 
fore it,  the  court  may  examine  into  the  correctness  of  an  assessment, 
although  there  has  been  no  apx)eal  to  the  commissioner  of  internal 
revenue;  United  States  v.  Tilden,  9  Ben.  393,  Fed.  Cas.  16,519,  holding 
that  an  erroneous  assessment  may  be  questioned  in  a  suit  by  a  taxpayer 
to  recover  taxes. 

Oases  arising  under  the  internal  revenue  laws,  if  commenced  in  a  State 
court  against  an  ofAcer  or  bis  appointee,  may  be  removed  on  petition  of 
defendant  into  Federal  Circuit  Court,  irrespective  of  citizenship. 

Approved  in  Cincinnati  Brewing  Co.  v.  Bettman,  102  Fed.  17,  holding 
internal  revenue  collector  has  option  to  remove  suit  against  hiip  from 
State  court ;  Homthall  v.  Collector,  9  Wall.  566,  19  L.  Ed.  662,  but  hold- 
ing that  as  the  act  of  March,  1867,  prohibited  a  suit  in  an^^  court  to 
restrain  the  collection  of  a  revenue  tax,  the  Circuit  Court  was  without 
jurisdiction;  Benchley  v.  Gilbert,  8  Blatchf.  148,  Fed.  Cas.  1291,  hold- 
ing that  the  act  of  July  13,  1866,  section  67,  did  not  apply  to  actions 
against  a  commissioner,  appointed  by  the  Circuit  Court  to  recover  costs 
and  fees  illegally  collected;  Eaton  v.  Calhoun,  15  Fed.  167,  on  question 
of  removal  of  an  ejectment  action  between  citizens  of  same  State. 

Honey  paid  under  protest  on  account  of  duties  or  taxes  erreneously  os 
illegally  assessed  is  recoverable  by  assumpsit  for  money  bad  and  received. 
A  votimtary  payment  is  without  remedy,  but  payment  by  compulsion  of  law, 
under  protest,  or  with  notice  of  intention  to  bring  suit,  enables  recovery. 

Approved  in  Patton  v.  Brady,  184  U.  S.  614,  46  L.  Ed.  717,  22  Sup.  Ct. 
495y  holding  cause  of  action  to  recover  of  internal  revenue  collector  tax 
p>aid  under  protest  survives  death  of  defendant;  Arkansas  Bldg.  Assn. 
V.  Madden,  175  U.  S.  273,  44  L.  Ed.  160,  20  Sup.  Ct.  121,  refusing  in- 
junction against  collection  of  franchise  tax  from  foreign  corporation 
where  there  is  nothing  to  indicate  inability  of  corporation  to  pay  tax 
or  of  defendant  to  respond  to  judgment  if  tax  is  found  to  be  illegal; 
Abrast  Realty  Co.  v.  Maxwell,  206  Fed.  336,  holding  corporation  could 
recover  taxes  paid  under  protest  that  it  was  taxable  under  corporation 
tax  act  of  1909 ;  Beer  v.  Moff att,  192  Fed.  987,  payment  of  inheritance 
tax  held  voluntary;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  17,  104  C.  C.  A. 
453,  discussing  but  not  deciding  question  of  right  of  one  paying  excess 
postage  to  recover  same;  Johnson  etc.  v.  Herold,  161  Fed.  601,  holding 
one  purchasing  stamps  under  protest  for  use  on  articles  made  and  sold 
could  maintain  suits  against  snccessive  collectors,  and  different   suita 
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against  same  collector,  when  required  to  toll  limitations ;  Herold  y.  Kahn, 
159  Fed.  612,  86  C.  C.  A.  498,  holding  payment  of  inheritance  tax  under 
threat  of  penalty  and  one  per  cent  a  month  interest  was  involuntary 
so  as  to  warrant  suit  to  recover;  Kahn  v.  Herold,  147   Fed.  579,  580, 
where  at  time  executors  paid  inheritance  tax  on  life  estate  under  protest 
they  had  no  knowledge  that  life  tenant  had  died,  payment  not  voluntary 
so  as  to  preclude  recovery;  Georgetown  College  v.  District  of  Columhia, 
McAr.  &  M.  (D.  C.)  46,  holding  voluntary  payment  of  tax  not  recover- 
able thoi^h  written  protest  served  on   payment;  The  Assessor  v.  Os- 
bornes,  9  Wall.  571,  19  L.  Ed.  750,  holding  that  the  amount  recovered 
is  a  proper  charge  against  the  revenue  collected  from  that  source ;  Kim- 
ball V.  The  Collector,  10  Wall.  444,  19  L.  Ed,  966,  holding  the  protest 
must  be  signed  by  the  claimant;  Baltimore  v.  Baltimore  etc.  R.  R.  Co., 
10  Wall.  552,  19  L.  Ed.  1046,  holding  a  city  was  not  in  a  position  to  re- 
cover income  tax   paid  by   railroad  on  its   bonds,  without  testing  the 
legality  of  the  tax;  The  Collector  v.  Hubbard,  12  Wall.  13,  20  L.  Ed. 
^6,  holding  that  the  conditions  prescribed  for  the  recovery  of   ill^al 
taxes  by  the  act  of  1866,  applied  to  all  suits  whether  brought  in  Federal 
or  State  courts;  Barnes  v.  The  Railroads,  17  Wall.  307,  21  L.  Ed.  547, 
holding  trespass  for  collection  of  a  tax  will  npt  lie  against  the  collector, 
unless  he  exceeds  his  jurisdiction;  Bailey  v.  New  York  etc.  R.  R.  Co., 
22  Wall.  639,  22  L.  Ed.  849,  holding  the  law  never  implies  a  promise  to 
pay,  unless  a  duty  creates  an  obligation,  nor  a  promise  to  do  an  act 
contrary  to  duty  or  law;  Union  Pacific  R.  R.  Co.  v.  Commissioners  of 
Dodge  County,  98  U.  S.  544,  25  L.  Ed.  197,  holding  that,  in  the  absence 
of  statute,  a  mere  payment  under  protest,  without  any  demand  or  effort 
to  collect  the  tax,  was  not  compulsory;  Wright  v.  Blakeslee,  101  U.  S. 
179,  26  L.  Ed.  1050,  holding  that  a  written  protest  is  not  required  of  a 
party,  paying  illegal  taxes  under  the  internal  revenue  laws;  Nelson  v. 
Carman,  5  Blatchf .  512,  Fed.  Cas.  10,103,  sustaining  action  against  col- 
lector of  internal  revenue  to   recover  income  tax  paid  under  protest; 
Muser  v.  Robertson,  21  Blatchf.  374,  17  Fed.  504,  overruling  demurrers 
to  complaint  to  recover  an  illegal  duty  as  stating  a  proper  cause  in  as- 
isumpsit;  United  States  v.  Schlesinger,  14  Fed.  684,  holding  that  no  pay- 
ment of  a  tax  could  be  recovered  where  the  payment  was  voluntary,  and 
unaccompanied  by    protest;    Commissioners  of    the    Sinking  Fund  of 
Louisville  v.  Buckner,  48  Fed.  541,  holding  that  the  action  of  assumpsit 
was  a  statutory  remedy  against  the  collector  to  determine  the  liability 
•of  the  United  States,  and  that  the  provisions  of  Revised  Statutes, 
§§  3226,  3227,  must  be  complied  with;  United  States  v.  Hodson,  26  Fed. 
■Cas.  339,  holding  that  before  a  party  can  question  an  assessment,  he 
must  first  pay  the  tax,  and  then  bring  his  suit  within  a  year  against  the 
collector  to  recover  it;  Smith  v.  Schroeder,  15  Minn.  43,  holding  that 
A  payment  of  an  ill^al  tax  to  enable  an  owner  to  record  certain  deeds, 
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was  volTrntary;  Brown  v.  Greenhow,  80  Va.  122,  affirming  the  rule  in 
action  to  recover  State  taxes,  after  refusal  of  collector  to  accept  coupons 
tendered  in  payment;  Hubbard  v.  Kelley,  8  W.  Va.  48,  holding  that 
if  the  taxpayer  had  taken  an  appeal  to  the  commissioner  of  internal 
revenue  as  required  by  the  act  of  13th  of  July,  1866,  no  protest  was 
necessary. 

Distinguished  in  Chesebrough  v.  United  States,  192  U.  S.  260,  48 
L.  Ed.  435,  24  Sup.  Ct.  264,  holding  purchase  of  stamps  from  revenue 
collector  without  intimating  the  purpose  they  are  for,  and  without  pro- 
test or  notice,  at  time,  that  purchaser  claims  that  purchase  is  under 
duress,  is  voluntary  payment,  and  subsequent  application  to  commis- 
sioner to  refund  amount  is  not  equivalent  to  protest  made  or  notice 
!pveii  at  time  of  purchase. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  291,  299,  301,  305,  306. 

Under  the  Act  of  March  2,  1867,  section  10,  the  assessment  or  collection 
of  taxes  cannot  be  restrained;  the  remedy  is  payment  and  action  of  as- 
sumpsit to  recover. 

Approved  in  Pullan  v.  Kinsinger,  2  Abb.  (U.  S.)  107,  Fed^  Cas. 
11,463,  dismissing  a  bill  for  an  injunction  to  restrain  collection  of  a  tax ; 
dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  609, 
39  L.  Ed.  829,  15  Sup.  Ct.  700,  majority  holding  that  in  equity  a  stock- 
holder may  restrain  a  corporation  from  voluntarily  making  returns  for 
the  purposes  of  the  income  tax  act. 

5  WaU.  737->761,  18  L.  Ed.  667,  THE  KANSAS  INDIANS. 

The  Shawnee  tribe  on  their  removal  into  Kansas,  in  1831,  obtained, 
imder  their  convention  with  the  United  States,  the  lands  to  which  they 
removed  by  patent  in  fee  simple  so  long  as  they  should  exist  as  a  nation, 
and  remain  upon  the  same. 

Approved  in  Tuttle  v.  Moore,  3  Ind.  Ter.  719,  64  S.  W.  588,  holding 
lands  conveyed  to  Creeks  not  subject  to  alienation  and  no  individual 
could  acquire  vested  interest  in  any  specific  tract;  Holden  v.  Joy,  17 
Wall.  247,  21  -L.  Ed.  535,  holding  that  the  treaty  with  the  Cherokee 
Indians,  of  1835,  effected  a  sale  which  passed  the  title  in  fee  simple; 
United  States  v.  Kagaraa,  118  U.  S.  384,  30  L.  Ed.  231,  6  Sup.  Ct.  1114. 
holding  that  the  Federal  courts  had  jurisdiction  of  an  indictment 
against  Indians  for  murder,  on  the  Hoopa  reservation,  California,  under 
the  act  of  1885. 

Distinguished  in  Pennock  v.  Commissioners,  103  U.  S.  48,  26  L.  Ed. 
369»  holding  that  an  individual  grant  to  an  Indian,  in  lieu  of  rights  in 
the  i-aservation,  on  the  removal  of  the  Sac  and  Fox  tribeS|  in  1867,  was 
subjeet  to  State  taxation. 
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Wlien  Kansas  was  admitted  into  tbe  Union,  the  rights,  lands  and  prop- 
erty of  the  Indians,  powers  of  Congress  over  them  and  treaty  provisions 
were  folly  preserved;  while  the  general  government  has  a  superintending 
care  over  their  interests  and  continues  to  treat  with  them  as  a  nation,  the 
State  is  estopped  ftom  denying  their  tiUe. 

Approved  in  Steams  v.  Minnesota,  179  XJ.  S.  249,  45  L.  Ed.  176,  21 
Snp.  Ct.  83,  upholding  contract  of  1865  between  Minnesota  and  rail- 
roads exempting  railroad  from  all  other  taxes  until  sale  or  lease  of 
granted  lands  in  consideration  of  percentage  of  gross  earnings;  Gearlds 
v.  Johnson,  183  Fed.  618,  holding  where  no  reservation  of  rights  by 
Congress  as  to  Indians  was  made  on  admission  of  Minnesota,  act  of 
admission  repealed  section  of  Indian  treaty  prohibiting  introduction  of 
liquor  into  Indian  lands;  United  States  v.  United  States  Express  Co., 
180  Fed.  1017,  holding  admission  of  Oklahoma  gave  state  exclusive 
power  to  regulate  introduction  of  liquor  into  what  was  formerly  Indian 
Territory;  Ex  parte  Crosby,  38  Nev.  393,  149  Pac.  990,  holding  State 
court  had  jurisdiction  of  violation  of  game  law  on  Indian  reservation  by 
white  person;  1  Okl.  Cr.  94,  Higgins  v.  Brown,  20  Okl.  419,  94  Pac. 
728,  holding  indictment  for  murder  pending  in  Federal  court  of  Indian 
Territory  on  admission  of  Oklahoma  was  cognizable  in  District  Court 
of  State  as  its  successor;  Peano  v.  Brennan,  20  S.  D.  347,  holding  under 
terms  of  act  admitting  State,  State  courts  had  no  jurisdiction  of  suits 
involving  possession  of  Indian  reservation  lands;  United  States  v.  Mc- 
Bratney,  104  U.  S.  624,  26  L.  Ed.  870,  holding  that  as  there  was  no  ex- 
ception of  Indian  reservation  on  the  admission  of  Colorado,  the  Federal 
courts  had  no  jurisdiction  of  an  indictment  of  a  white  man  for  murder 
within  the  Ute  reservation;  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  Ed.  645, 
5  Sup.  Ct.  44,  holding  that  general  acts  of  Congress  did  not  apply  to 
the  Indians,  unless  the  intention  was  clearly  expressed,  collecting 
authorities;  Draper  v.  United  States,  164  U.  S.  243,  41  L.  Ed.  420,  17 
Sup.  Ct.  108,  holding  that  State  courts  of  Montana  have  jurisdiction  to 
try  and  punish  crimes  on  the  Crow  Indian  resei:vation ;  United  States  v. 
Sa-coo-da-cot  (Yellow  Sun),  1  Abb.  (U.  S.)  383,  1  Dill.  276,  Fed.  Cas. 
16,212,  holding  that  as  the  act  for  the  admission  of  Nebraska  contained 
no  exception  of  the  Pawnee  reservation,  jurisdiction  of  a  crime  of  mur- 
der committed  by  Indians  off  the  reservation  belonged  to  the  State 
courts;  United  States  v.  Forty-three  Gallons  of  Whisky,  25  Fed.  Cas. 
1157,  holding  that  where  there  is  no  reservation  of  Indian  rights  on 
admission  of  a  State  into  the  Union,  Congress  cannot,  without  con- 
sent of  the  State,  negotiate  a  treaty  with  Indian  tribes  within  the  State ; 
Benson-  v.  United  States,  44  Fed.  182,  holding  that  a  village  on  an 
Indian  reservation  in  New  York  State  was  not  "Indian  country," 
within  Revised  Statutes,  section  2139,  prohibiting  the  introduction  of 
spirituous  liquors;  United  States  v.  Ewing,  47  Fed.  812,  holding  that 
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the  Federal  courts  had  jurisdiction  of  an  indictment  against  a  white 
man  for  stealing  on  the  Tankton  reservation;  Maynes  v.  Veale,  20 
Kan.  389y  holding  the  occupying  claimant  act  did  not  apply  to  Indian 
lands  in  State;  dissenting  opinion  in  Ward  v.  Race  Horse,  163  U.  S. 
519,  41  L.  Ed.  249,  16  Snp.  Ct.  1081,  majority  holding  that  under  Ban- 
nock Indian  Treaty  of  1869,  permission  to  hunt  on  unoccupied  lands  of 
United  States  did  not  exempt  them  from  operation  of  State  game  laws; 
dissenting  opinion  in  Coyle  v.  Smith,  28  Okl.  225,  231, 113  Pac.  987,  988, 
majority  holding  Congress  could  not,  as  condition,  to  admitting  State, 
limit  its  right  to  locate  its  capital. 

So  long  as  tribal  organization  is  preserved  intact  and  recognized  by 
political  department  of  government  as  existing,  the  Indians  are  a  distinct 
people,  capable  of  mniHug  treaties  and  to  be  governed  exclusively  by  the 
national  govenmient;  their  property  la  withdrawn  ftom  the  operation  of 
State  laws. 

Approved  in  In  re  Heff,  197  U.  S.  506,  49  L.  Ed.  866,  25  Sup.  Ct.  506. 
sale  of  liquor  within  State  to  Indian  to  whom  allotment  made  under  act 
of  1887,  not  an  offense  under  29  Stat.  606,  c.  109;  Jones  v.  Meehan,  175 
U.  S.  29,  44  L.  Sd.  61,  20  Sup.  Ct.  12,  holding  right  of  inheritance  of 
tribal  Indian  is  controlled  by  laws  and  usages  of  tribe  and  not  by  State 
law;  United  States  v.  Gkurdner,  189  Fed.  695,  holding  act  of  June  21, 
1906,  providing  for  allotment  of  land  to  Indians  of  tribe  in  fee  simple 
did  not  transfer  to  state  court  jurisdiction  over  crimes  committed  on 
such  lands  prior  to  approval  of  allotments  and  delivery  of  patents ;  In  re 
Blackbird,  109  Fed.  142,  143,  holding  State  authorities  have  no  jurisdic- 
tion over  reservation  Indians  for  violations  of  State  game  laws  on  reser- 
vation; Y-Ta-Tah-Wah  v.  Rebock,  105  Fed.  258,  261,  holding  successors 
in  interest  of  decedent  under  tribal  laws  may  continue  suit  for  false 
imprisonment  brought  by  tribal  Indians ;  People  v.  Daly,  212  N.  Y.  193, 
Ann.  Gas.  1916D,  367,  105  N.  E.  :|.051,  holding  act  giving  Federal  courts 
jurisdiction  over  crimes  on  Indian  reservations  applied  to  reservation, 
title  to  land  in  which  had  never  been  in  United  States;  Coyle  v.  Smith, 
28  Okl.  157, 113  Pac.  960,  holding  State  could  not  as  condition  to  admis- 
sion divest  itself  of  power  to  locate  its  capital ;  Smith  v.  Mosgrove,  51 
Or.  496,  94  Pac.  971,  holding  State  court  had  jurisdiction  of  suit  by 
Indian  against  white  trespasser  on  allotted  land;  United  States  v. 
Tobacco  Factory,  1  Dill.  265,  Fed.  Cas.  16,628,  holding  that  Indian 
country  is  within  the  jurisdiction  of  Congress,  and  the  internal  revenue 
laws  imposing  taxes  on  manufactured  tobacco  are  in  force  there;  Ex 
parte  Forbes,  1  Dill.  365,  Fed.  Cas.  4921,  holding  that  deeds  executed 
by  members  of  the  Shawnee  tribe,  without  the  approval  of  the  Secretary 
of  the  Interior,  wci^  absolutely  void;  Mungosah  Steinbrook,  3  Dill.  419, 
Fed.  Cas.  9924,  holding  that  State  could  not  regulate  the  mode  of  trans- 
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fer  of  lands  patented  to  the  Miami  Indians  so  long  as  the  title  remained 
in  the  patentee;  United  States  v.  Payne,  4  Dill.  389,  Fed.  Cas.  16,014, 
holding  that  while  the  tribal  relation  is  maintained  the  estates  of  In- 
dians are  not  liable  to  be  administered  in  the  State  probate  court ;  Ez 
parte  Reynolds,  5  Dill.  400,  Fed.  Cas.  11,719,  holding  that,  in  absence 
of  statute,  Indians  are  not  citizens;  the  status  of  the  offspring  of  an 
Indian  and  white  person  is  that  of  the  father;  United  States  v.  Reese, 
5  Dill.  409,  Fed.  Cas.  16,137,  holding  that  Congress  has  no  constitutional 
power  to  interfere  with  rights  under  treaties  except  in  cases  purely 
political;  United  States  v.  Boyd,  68  Fed.  582,  affirming  jurisdiction  of 
Federal  court  over  suit  by  government  to  set  aside  an  improvident  con- 
tract made  by  the  council  of  the  Cherokee  Indians  for  sale  of  timber  in 
North  Carolina;  Laughton  v.  Nadeau,  75  Fed.  793,  holding  that  the  fact 
that  a  patent  to  an  Indian  contained  no  prohibition  against  alienation 
without  consent  did  not  abrogate  the  clause  against  alienation  in  the 
treaty  with  the  tribe;  Me-shing-go-me-sia  v.  The  State,  36  Ind.  316,  hold- 
ing the  tribal  relation  remained  intact,  although  a  part  of  the  tribe  had 
emigrated  to  Kansas  and  part  remained  in  State  of  Indiana;  Compo  v. 
Jackson  Iron  Co.,  60  Mich.  583,  16  N.  W.  300,  holding  that  an  Indian  to 
whom  an  interest  in  the  location  of  a  mine  had  been  given  and  who  had 
not  severed  his  tribal  relation  could  not  lose  his  rights  by  any  laches; 
Earl  y.  Godley,  42  Minn.  362,  18  Am.  St  Rep.  578,  7  L.  R.  A.  126,  44 
N.  W.  255,  holding  that  Indian  marriages  and  legitimacy  of  issue  are 
governed  by  the  tribal  law ;  State  v.  Campbell,  53  Minn.  359,  21  L.  R.  A. 
174,  55  N.  W.  555,  holding  that  State  criminal  laws  apply  to  crimes  com- 
mitted on  Indian  reservation  by  persons  not  tribal  Indians;  State  ▼• 
McKenny,  18  Nev.  192,  2  Pac.  175,  holding  State  courts  had  no  jurisdic- 
tion to  try  an  Indian  for  an  offense  committed  on  another  Indian,  both 
belonging  to  a  tribe  governed  by  tribal  laws;  United  States  v.Varela, 
1  N.  M.  602,  holding  that  an  action  for  the  penalty  under  the  inter- 
course act  of  1834  is  not  maintainable  as  to  lands  belonging  to  the 
Pueblo  Indians,  and  that  pueblo  lands  are  not  Indian  country;  In  re 
Narragansett  Indians,  20  R.  I.  771,  40  Atl.  368,  holding  that  State  coui-ts 
could  not  enforce  the  removal  of  Indians  from  their  lands;  jurisdiction 
lay  with  the  Federal  courts ;  Moore  v.  County  Commrs.,  2  Wyo.  26,  hold- 
ing that  the  goods  of  a  post-trader  at  a  military  post  on  an  Indian 
reservation  could  not  be  taxed  by  the  State;  State  v.  Doztater,  47  Wis. 
293,  2  N.  W.  447,  arguendo. 

Distinguished  in  Montana  Catholic  Missions  v.  Missoula  Co.,  200  U.  S. 
127,  50  L.  Ed.  402,  26  Sup.  Ct.  197,  claim  that  cattle  owned  by  Jesuits 
are  exempt  from  State  taxation  because  Jesuits'  income  devoted  to 
educating  reservation  Indians  does  not  confer  Federal  jurisdiction; 
United  States  v.  Sandoval,  198  Fed.  556,  holding  United  States  could 
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not,  on  admitting  State,  declare  land  of  Pueblo  Indian  in  New  Mexico, 
held  under  patents  from  United  States,  to  be  Indian  country,  or  reserve 
power  to  regulate  liquor  traffic  therein;  Dunbar  v.  Green,  66  Kan.  564, 
566,  72  Pac.  245,  246,  holding  member  of  Indian  tribe  may  be  estopped 
by  bis  laches. 

Indians  as  subject  to  state  regulation.    Note,  IS  Ann.  Gas.  193. 

Ever  since  treaty  of  1854  the  Shawnee  people  have  retained  their 
tribal  organization,  with  their  own  coBtoms  and  laws;  there  is  no  evidence 
to  show  that  Indians  with  separate  estates  have  not  the  same  rights  In  the 
tribe  as  those  whose  estates  are  held  In  common. 

Approved  in  Oklahoma  Land  Co.  v.  Thomas,  34  Okl.  688,  127  Pac.  11, 
holding  validity  of  marriage  of  Creek  Indian  was  determined  by  cus- 
toms and  usages  of  Creek  Nation;  Brown  v.  Steele,  23  Kan.  673,  676, 
holding  that  the  law  of  descents  adopted  by  the  Shawnee  council  pre- 
vailed over  the  law  of  the  State;  O'Brien  v.  Bugbee,  46  Kan.  10,  26  Pac. 
432,  holding  that  no  presumption  could  be  indulged  in  that  the  customs 
or  laws  of  the  Shawnees  followed  the  Kansas  law  or  were  similar  to  it ; 
Hannon  v.  Taylor,  57  Kan.  6,  45  Pac.  53,  holding  the  question  of  heir- 
ship title  must  be  determined  by  Shawnee  laws,  usages  and  customs; 
In  re  Narragansett  Indians,  20  R.  I.  772,  40  Atl.  369,  defining  what  con- 
stituted recognition  of  tribal  organization  of  the  Indian  tribes. 

Distinguished  in  State  v.  OTiaughlin,  29  Kan.  23,  holding  that  after 
land  set  apart  and  patented  to  an  Indian  in  severalty  had  been  properly 
and  legally  conveyed,  it  came  within  the  territorial  limits  of  State  and 
was  subject  to  its  laws. 

Validity  in  other  countries  of  polygamous  marriage  valid  where 
performed.    Note,  5  E.  R.  0.  847. 

Lands  held  by  Shawnee,  Wea  and  Miami  tribes,  under  their  treaties 
with  the  national  government,  are  exempt  from  all  taxation  by  the  State 
while  In  their  tribal  organization  and  so  long  as  their  national  character 
la  recognized  by  the  United  States. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  673,  675,  56  L.  Ed.  945,  946, 
32  Sup.  Ct.  565,  holding  under  Atoka  agreement  of  June  28,  1898,  lands 
aUotted  to  Indians  were  nontaxable  for  period  specified  and  provision  in 
act  of  May  27,  1908  providing  for  taxation  on,  removal  of  restrictions 
on  alienation  was  void;  Coyle  v.  Smith,  221  U.  S.  578,  55  L.  Ed.  862,  31 
Sup.  Ct.  688,  holding  Congress  could  not  as.  condition  to  admission  of 
State  limit  its  power  to  locate  its  capital;  Jones  v.  Meehan,  175  U.  S. 
30,  44  Ii.  Ed.  61,  20  Sup.  Ct.  12,  holding  right  of  inheritance  of  tribal 
Indian  is  controlled  by  laws  and  usages  of  tribe  and  not  by  State  law; 
United  States  v.  Higgins,  103  Fed.  350,  holding  half-breed  son  of  squaw, 
who  is  recognized  as  member  of  mother's  tribe,  is  not  subject  to  State 
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taxation;  Groudy  v.  Meath,  38  Wash.  129,  80  Pac.  297,  where  patent  to 
Indians  was  subject  to  treaty  exempting  it  from  sale  or  levy  until  re- 
stri^.tion  removed  by  statute,  and  statute  passed  allowing  alienation 
after  ten  year  period  elapsed;  The  New  York  Indians,  6  Wall.  769,  18 
L.  Ed.  712,  holding  that  until  the  Indians  have  sold  and  left  their  lands, 
they  are  under  their  original  rights  and  exempt  from  taxes;  Swope  y. 
Purdy,  1  Dill.  350,  Fed.  Cas.  13,704,  holding  that  a  sale  of  land  in  an 
Indian  reservation  for  State  taxes  is  void;  Peck  v.  Miami  County,  4 
DilL  371,  Fed.  Cas.  10,891,  holding  that  the  exemption  from  State  taxa- 
tion ceased  after  the  Indian  had  alienated  his  lands  to  a  citizen ;  Hudson 
V.  Commissioners,  12  Kan.  148,  distinguishing  cases  in  which  several  tax- 
payers may  and  may  not  join  in  suit  to  enjoin  collection  of  taxes ;  Gulf 
R.  R.  Co.  V.  Morris,  13  Kan.  315,  holding  Cherokee  neutral  lands  pur- 
chased from  the  Secretary  of  the  Treasury  were  not  taxable  while  the 
title  remained  in  the  United  States ;  Commrs.  of  Dickinson  Co.  v.  Bald- 
win, 29  Kan.  542,  lands  belonging  to  the  Agricultural  College,  title  be- 
ing in  the  State,  were  sub ject|  to  taxation  after  sale  under  contract  and 
before  forfeiture ;  Danzell  v.  Webquish,  108  Mass.  134,  holding  that  the 
remnants  of  the  Indian  tribes  residing  within  the  State  were  under  the 
control  of  the  l^;islature  of  the  State;  Kobogum  v.  Jackson  Iron  Co., 
76  Mich.  507,  43  N.  W.  605,  collecting  authorities,  holding  State  laws 
do  not  apply  to  polygamous  marriages  lawful  by  custom  of  the  tribe; 
Auditor-General  v.  Williams,  94  Mich.  187,  53  N.  W.  1099,  holding  that 
land  patented  to  a  "not  so  competent"  Indian,  containing  a  prohibition 
of  alienation,  without  government  consent,  is  not  subject  to  taxation; 
Moore  v.  County  Commrs.,  2  Wyo.  22,  holding  the  territory  cannot  tax 
the  property  of  a  post-trader  at  a  military  post  on  an  Indian  reservation. 
Distinguished  in  Ward  v.  Race  Horse,  163  XJ.  S.  515,  41  L.  Ed.  248, 
16  Sup.  Ct.  1080  (reversing  70  Fed.  610),  holding  that  under  the  treaty 
with  the  Bannock  Indians,  of  1869,  the  permission  to  hunt  on  the  un- 
occupied lands  of  the  United  States  did  not  exempt  them  from  the 
operation  of  State  laws  regulating  the  killing  of  game;  Taylor  v.  Van- 
degrift,  126  In^.  328,  25  N.  E.  549,  holding  that  land  which  had  been 
patented  to  a  member  of  the  tribe  of  Ma-to-sin-la  Indians,  under  the 
act  of  1872,  was  subject  to  taxation  by  the  State  and  for  payment  of 
debts. 

Indians  do  not,  by  seeking  State  courts  for  the  preservation  of  their 
rights  and  redress  of  their  wrongs,  submit  to  all  the  laws  of  the  State. 

Approved  in  Felix  v.  Patrick,  145  U.  S.  330,  86  L.  Ed.  726,  12  Sup.  Ct. 
866  (affirming  36  Fed.  461),  holding  that  certain  members  of  Sioux  tribe 
who  had  severed  their  tribal  relation  and  accepted  allotments  in  sever- 
alty were  citizens  of  the  United  States  and  chargeable  with  laches; 
Wau-pe-man-qua  v.  Aldrich,  28  Fed.  494^  496,  holding  that  lands  pat- 
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ented  to  a  member  of  the  Miami  tribe  of  Indians,  if  sold  without  the 
approval  of  the  President,  were  not  subject  to  State  taxation. 

Tlie  reservation  and  patent  of  a  limited  quantity  of  land  to  each  in- 
dividual  of  the  Wea  Indians  did  not  alter  its  character  so  long  as  the  tribal 
organisation  was  kept  up  and  recognized  hy  the  government,  nor  render 
the  lands  subject  to  State  taxation. 

Approved  in  United  States  v.  Celestine,  215  U.  S.  287,  54  L.  Ed.  198, 
30  Sup.  Ct.  93,  holding  though  Indian  was  made  citizen  of  United  States 
and  State  in  which  reservation  is  located.  United  States  could  retain 
jurisdiction  over  him  for  offenses  committed  on  reservation;  Eells  v. 
Ross,  64  Fed.  420,  12  C.  C.  A.  205,  holding  that  an  allotment  of  part  of 
the  Puyallup  reservation  in  severalty  did  not  enable  a  valid  contract 
to  be  made  for  building  a  railroad  across  the  reservation;  Parker  v. 
Winsor,  5  Kan.  367,  to  same  effect  as  principal  case;  Commissioners  of 
Miami  Co.  v.  Brackenridge,  12  Kan.  115,  holding  that  the  exemption 
'from  taxation  ceased  on  sale  of  the  land  to  a  third  person;  Clark  v. 
Libbey,  14  Kan.  438,  holding  that  a  patent,  when  issued,  did  not  free 
the  land  from  the  restraint  against  alienation  imposed  by  the  treaty; 
McGannon  v.  Straightlege,  32  Kan.  525,  4  Pac.  1043,  holding  that  a  pat- 
ent issued  on  an  unauthorized  Indian  transfer  did  not  change  the  title, 
and  no  statute  of  limitations  would  operate  against  it. 

Enlarged  rules  of  construction  are  adopted  in  reference  to  Indian 
treaties.  The  language  employed  shall  never  be  construed  to  the  prejudice 
of  the  Indiana. 

Approved  in  United  States  v.  Choctaw  Nation,  179  U.  S.  531,  45  L.  Ed. 
306,  21  Sup.  Ct.  163,  construing  Choctaw  treaty  of  1866  with  respect 
to  intention  to  pass  absolute  title  to  'leased  district" ;  Jones  v.  Meehan, 
175  U.  S.  11,  44  L.  Ed.  54,  20  Sup.  Ct.  5,  construing  Chippewa  treatj^ 
with  reference  to  reservation  of  lands  for  Chief  Moose  Dung;  Chase  v. 
United  States,  222  Fed.  597,  138  C.  C.  A.  117,  construing  treaty  with 
Omahas  of  March  6,  1865;  Winters  v.  United  States,  143  Fed.  746,  74 
C.  C.  A.  666,  under  treaty  of  1888  with  Montana  Indians,  portion  of 
waters  of  Milk  River  reserved  for  irrigation  of  reservation  lands; 
Bevely  v.  Weimer,  5  Ind.  Ter.  662,  82  S.  W.  946,  applying  rule  in  con- 
struing treaty  of  1855  with  Choctaws  apd  Chickasaws  in  relation  to 
right  to  regulate  trade;  Board  of  Commissioners  v.  Simons,  129  Ind. 
198,  IS  If.  B.  A.  514,  28  N.  £.  422,  as  to  the  clause  in  favor  of  the  In- 
dians residing  on  Indiana  territory  in  the  act  of  1816,  admitting  Indiana 
into  the  Union ;  Frederick  v.  Gray,  12  Kan.  521,  holding  that  the  treaty 
with  the  Wyandotte  Indians,  of  1867,  did  not  validate  a  prior  sheriffs 
sale  made  against  the  provisions  of  the  former  treaty ;  Auditor-General 
▼.  WiUiama,  94  Mich.  188,  53  N.  W.  1100,  holding  that  by  the  tieaty  of 
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1855  with  the  Chippewa  Indians  the  tribal  org^ization  was  retained  so 
far  as  was  necessary  to  give  effect  to  the  treaty. 

The  provlBion  In  the  treaty  with  the  Miami  Indians,  exempting  their 
lands  tiom  *levy,  sale,  execution  and  f  orf  eitnxe,'*  includes  the  ordinary  pro- 
ceedings for  the  collection  of  taxes. 

Approved  in  Parker  v.  Winsor,  5  Kan.  371,  holding  Eackapoo  Indian 
lands  free  from  taxation. 

Miscellaneous.  Cited  in  Bowling  v.  United  States,  233  U.  S.  633,  58 
L.  Ed.  1082,  34  Sup.  Ct.  659,  referring  historically  to  principal  case; 
United  States  v.  Allen,  171  Fed.  915,  to  point  that  policy  in  removal  of 
Indians  was  to  separate  them  from  organized  States. 

6  Wall.  761-772,  18  L.  Ed.  708,  THE  KEW  YOBK  INBIAKS. 

Indian  lands,  while  in  their  trihal  organisation,  cannot  he  taxed  hy 
the  State. 

Approved  in  United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  537,  23 
Sup.  Ct.  481,  holding  permanent  improvements  on  lands  allotted  to  In- 
dians in  severalty  .under  act  of  February  8,  1887,  cannot  be  taxed  by 
State  as  personalty;  People  v.  Daly,  212  N.  Y.  192,  Ann.  Oafl.  1915D, 
867,  105  N.  E.  1051,  holding  United  States  courts  had  exclusive  juris- 
diction under  section  328,  Criminal  Code,  of  crimes  committed  by  Indian 
against  Indian  within  reservation  in  State  to  lands  of  which  United 
States  never  had  title;  Page  v.  Pierce  Co.,  25  Wash.  12,  64  Pac.  803, 
holding  reservation  lands  which  have  been  sold  on  condition  that  full 
title  does  not  pass  until  paid  for  are  not  taxable  by  State  while  deferred 
payments  are  due;  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  Ed.  645,  5 
Sup.  Ct.  44,  holding  the  property  of  members  of  Indian  tribes  exempt 
from  taxation  by  treaty  or  statute  could  not  be  taxed  by  any  State; 
Me-shing-go-me-sia  v.  State,  36  Ind.  318,'  holding  that  the  tribal  relation 
remained  intact,  although  a  part  of  the  tribe  had  emigrated  to  Kansas; 
Missouri  River  etc.  R.  R.  Co.  v.  Morris,  13  Kan.  315,  holding  Cherokee 
neutral  lands  purchased  from  the  Secretary  of  the  Treasury  were  not 
taxable  so  long  as  the  title  remained  in  the  United  States;  Moore  v. 
County  Commrs.,  2  Wyo.  22,  26,  holding  that  the  territory  cannot  tax 
the  property  of  a  post-trader  at  a  military  post  on  an  Indian  reserva- 
tion. 

Distinguished  in  Ex  parte  Crosby,  38  Nov.  396,  149  Pac.  99,  holding 
State  court  had  jurisdiction  as  to  violation  of  fish  and  game  law  by 
white  men  in  Indian  reservation;  Ward  v.  Race  Horse,  163  U.  S.  515, 
41  L.  Ed.  248,  16  Sup.  Ct.  1080  (reversing  70  Fed.  610),  majority  hold- 
ing that  the  right  of  hunting  given  by  the  treaty  with  the  Bannock  In- 
dians could  not  be  exercised  so  as  to  conflict  with  the  State  laws  for 
the  preservation  of  game. 
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Until  Indians  liave  sold  and  left  their  lands,  in  pursuance  of  treaty 
8tiinilations»  tbey  are  to  "be  regarded  as  still  in  their  ancient  possessions, 
are  in  under  their  original  rights  and  entitled  to  undisturbed  enjoyment  of 
them. 

Approved  in  United  States  v.  Kagama,  118  U.  S.  384,  30  L.  Ed.  231, 
6  Sup.  Ct.  1114,  holding  that  jurisdiction  of  crimes  ^mmitted  by  In- 
dians within  the  territories  is  in  the  territorial  courts,  and  if  reserva- 
tion be  in  a  State,  in  the  Federal  courts ;  United  States  y.  Sa-coo-da-cot 
(Yellow  Sun),  1  Abb.  (U.  S.)  383,  1  Dill.  276,  Fed.  Cas.  16,212,  holding 
that  jurisdiction  of  a  murder  committed  by  a  Pawnee  Indian  off  the 
reservation  in  Nebraska  belonged  to  the  State  courts;  Compo  v.  Jack- 
son Iron  Co.,  50  Mich.  583,  16  N.  W.  300,  holding  that  an  Indian  to 
whom  an  interest  in  a  mining  location  had  been  given,  and  who  had  not 
severed  his  tribal  relation,  could  not  lose  his  rights  by  any  laches; 
Kobogum  V.  Jackson  Iron  Co.,  76  Mich.  507,  43  N.  W.  605,  holding  that 
polygamous  marriages,  when  in  accord  with  the  customs  of  the  tribe, 
were  valid;  In  re  Narragansett  Indians,  20  R.  I.  771,  40  Atl.  368,  hold- 
ing that  States  could  not  enforce  the  removal  of  Indians  after  sale  of 
their  lands ;  jurisdiction  lay  in  the  Federal  courts. 

Distinguished  in  Dunbar  v.  Green,  66  Kan.  566,  72  Pac.  246,  holding 
tribal  Indian  may  be  estopped  by  his  laches. 

Indians  as  subject  to  State  regulations.    Note,  13  Ann.  Gas.  193. 

5  Wall.  772-786,  18  L.  Ed.  556,  8XJFBBVI80BS  OF  MASSHALZ*  OOUNTT 
y.  SCHENCK. 

Prtfiminary  proceedings  for  municipal  subscription  to  railway  stock 
may  be  enjoined  for  Irregnlazities,  but  if  the  corporation  remain  sttent  and 
siiifer  shares  to  be  purchased,  bonds  to  be  issued  and  shares  exchanged, 
they  will  he  bound. 

Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  316,  46  L.  Ed.  564,  22 
Sup.  Ct.  332,  holding  recitals  in  refunding  bonds  which  city  has  au- 
thority to  issue,  stating  issuance  for  purpose  of  and  conformity  with 
statute,  estop  city  from  contending  that  original  bonds  were  void; 
Fairfield  v.  Rural  Ind.  School  Dist.,  116  Fed.  842,  54  C.  C.  A.  342,  hold- 
ing recital  in  school  district  bonds  that  they  are  issued  under  authority 
of  refunding  act  estops  district  from  denying  validity  of  refunded  obli- 
gations; Keith  County  v.  Citizens'  Sav.  etc.  Assn.,  116  Fed.  20,  53 
C.  C.  A.  525,  holding  certification  as  to  lawful  issuance  of  bonds  and 
pa3rment  of  interest  for  ten  years  estop  precinct  from  setting  up  irregu- 
larities in  payment  of  proceeds  as  provided  by  law;  Rondot  v.  Rogers 
Township,  99  Fed.  213,  39  C.  C.  A.  462,  holding  city  issuing  bonds  con- 
taining recitals  that  they  were  issued  in  conformity  with  act  authoriz- 
ing issuance,  which  receives  proceeds  and  paid  interest  for  a  time,  is 
estopped  to  assert  irregularities  in  bond  election;  Boise  City  v.  Wilkin- 
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son,  16  Idaho,  178,  102  Pac.  158,  holding  city  estopped  to  assert  in- 
validity of  deed  made  by  mayor  as  trustee  under  void  statute  to  portion 
of  street  where  city  had  recognized  private  ownership  under  its  deed 
for  thirty-eight  years,  and  valuable  improvements  had  been  placed 
thereon;  Black  v.  Cohen,  52  Ga.  629,  holding  that  if  a  qualified  voter 
did  not  vote,  the  presumption  was  that  he  was  willing  to  abide  by  the 
decision  of  those  who  did  vote;  State  v.  Commissioners  of  Kiowa  Co., 
39  Kan.  659,  7  Am.  St.  Bep.  570,  19  Pac.  926,  holding  that  where  no 
question  was  raised  until  after  bonds  were  issued  and  had  gone  into 
the  hands  of  bona  fide  purchased  for  value,  the  county  was  estopped 
from  questioning  their  validity  on  ground  of  irregularities;  Coler  v. 
Santa  Fe  County  Commissioners,  6  N.  M.  137,  27  Pac.  631,  holding  that 
in  the  case  of  an  excessive  bond  issue,  failure  to  take  ahy  steps  to 
redress  the  wrong  or  to  avoid  their  negotiation,  with  the  annual  levy  and 
payment  of  interest,  created  an  estoppel. 

Ratification  of  agent's  act  ia  inoperative,  if  party  attempted  to  be 
charged  was  not  competent  to  contract  at  the  time  of  contract  or  alleged 
ratification,  or  if  the  contract  was  illegal,  immoral  or  against  public  policy. 

Approved  in  Brown  v.  Bon  Homme  Co.,  1  S.  D.  233,  46  N.  W.  178, 
holding  a  corporation  is  in  no  case  estopped  from  setting  up  a  total 
want  of  power. 

Oorporation  may  ratify  acts  of  its  agents  done  in  excess  of  authority; 
such  ratification  may  be  express  or  Inferred  tiom  acquiescence. 

Approved  in  Park  v.  Kelly  Axe  Mfg.  Co.,  49  Fed.  626, 1  C.  C.  A.  395, 
holding  that  an  averment  of  making  of  the  contract  and  part  perform- 
ance was  sufficient  allegation  of  ratification;  Cutler  v.  Board,  56  Miss. 
122,  holding  that  where  bond  interest  was  payable  semi-annually  instead 
of  annually,  according  to  statute,  the  electors'  vote,  issued  by  the  super- 
visors, and  ratification  by  the  legislature  cured  the  defect;  Kelly  v. 
Board  of  Public  Works,  75  Va.  271,  holding  that  a  corporation  may  bind 
itself  in  the  same  way  that  a  natural  person  may. 

Batificatioii  may  be  by  express  consent  of  principal  or  by  acts  and  com- 
•dnct  inconsistent  with  any  other  hypothesis  than  approval  and  intention 
to  adopt. 

Approved  in  Norfolk  Sand  &  Gravel  Corporation  v.  Ohio  Locomotiye 
Crane  Co.,  217  Fed.  29,  133  C.  C.  A.  135,  holding  in  suit  for  balance 
of  price  of  crane  evidence  failed  to  show  seller  ratified  agreement  of 
agent  to  accept  old  crane  of  buyer  in  part  payment;  Reed  v.  Weule, 
176  Fed.  663,  100  C.  C.  A.  212,  holding  purchaser  of  ship  who  used 
•chronometer  thereon  knowing  it  was  rented  ratified  implied  contract 
for  rent  for  whole  term  of  lease ;  Noel  Young  Bond  etc.  Co.  v.  Mitchell 
Co.,  21  Tex.  Civ.  646,  54  S.  W.  289,  holding  where  county  bonds  are 
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issued  for  lawful  purpose  but  order  of  commissioners  authorizing  their 
issuance  is  silent  as  to  interest  and  date  of  maturity,  act  of  county 
judge  in  supplying  these  when  signing  the  bonds  is  ratified  by  levy  of 
interest  tax  and  payment  of  interest ;  Hansen  ,v.  Boyd,  161  U.  S.  410, 
40  L.  Ed.  751, 16  Sup.  Ct.  576,  holding  that  the  facts  relied  on  to  prove 
ratification  should  have  been  submitted  to  the  jury;  Memphis  v.  Brown, 
1  Flipp.  196,  197,  Fed.  Cas.  9416,  holding  that  a  corporation  may,  by 
holding  out  to  the  public  officers  as  clothed  with  certain  powers,  be 
bound  by  their  acts;  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  R.  R.  Co., 
07  Fed.  59,  holding  that  where  the  binding  effect  of  a  consolidated 
mortgage  and  bonds  had  been  recognized  at  all  annual  meetings  of  a 
corporation,  and  interest  paid  for  three  years,  the  ratification  was  suffi- 
cient; Sullivan  v.  School  District,  39  Kan.  349,  holding  that  where  a 
schoolhouse  was  built  on  land  bought  for  the  purpose,  and  subse- 
quently  used  as  a  school,  the  distri<;t  was  estopped  to  question  the 
validity  of  the  contract  for  building  the  school ;  Columbus  Water  Works 
Co.  v.  Columbus,  46  Kan.  677,  26  Pac.  1050,  granting  mandamus  to 
correct  minutes  of  passage  of  an  ordinance  by  an  entry  nunc  pro  tunc ; 
Hutchinson  etc  R.  R.  Co.  v.  Board,  48  Kan.  79,  SO  Am.  St.  Bep.  281, 
28  Pac.  1081,  holding  irregularity  of  proceedings  was  no  defense  when 
the  municipality  had  received  and  retained  the  railway  stock  and  the 
railway  had  been  built,  collecting  authorities  on  ratification;  State  v. 
Board  of  Commissioners  of  Scott  County,  58  Kan.  498,  49  Pac.  665, 
holding  that  where  bonds  were,  contrary  to  statute,  issued  by  county 
commissioners  beyond  the  limits-  of  the  county,  the  irregularity  was 
cured  by  the  issue  of  the  bonds  in  good  faith  apd  levy  of  taxes  to  pay 
the  interest;  Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  788,  discussing 
estoppel  by  delay  in  contesting  validity  of  bond  issues;  Hatton  v. 
Stewart,  2  Liea,  236,  holding  that,  in  addition  to  silent  acquiescence, 
there  should  be  some  act  on  the  part  of  the  defendant  implying  a  will- 
ingness to  affirm ;  dissenting  opinion  in  Wilmington  v.  Bryan,  141  N.  C. 
682,  54  S.  E.  549,  majority  holding  resolution  of  city  conncil  giving  city 
attorney  percentage  of  back  taxes  which  he  should  collect  was  authority 
terminable  at  will. 

Ezdiange  of  railroad  sliares  for  city  bonds,  voting  on  the  shares  an^ 
imyment  of  Interest  are  as  satisfactory  evidence  of  a  design  to  ratify  the 
hond  iasne  as  an  actual  order  by  supervisors,  although  irregular  in  its  in- 
c^^on. 

Approved  in  Schmitz  v.  Zeh,  91  Minn.  295,  97  N.  W.  1051,  where 
comity  aid  bonds  issued  under  authority  of  statute  and  sold  to  bon^  fide 
purchasers,  and  taxes  levied  for  thirteen  years  to  pay  interest,  taxpayer 
estopped  to  attack  validity;  County  of  Clay  v.  Society  for  Savings,  104 
U.  S.  591,  26  L.  Ed.  861,  holding  that  the  levy  of  taxes  to  pay  interest, 


6  WaU.  772-786  NOTES  ON  U.  S.  REPORTS.  304 

• 

and  payment  for  eleven  years,  cnred  irregularities  in  a  bond  issue; 
Grenada  Co.  v.  Brogden,  112  U.  S.  272,  28  L.  Ed.  708,  5  Sup.  Ct.  131, 
holding  that  statute  of  1872,  requiring  bonds  to  be  issued,  was  constitu- 
tional and  a  good  ratification  of  the  unauthorized  subscription ;  Whiting 
V.  Town  of  Potter,  18  Blatchf.  180,  2  Fed.  531,  holding  town  estopped 
from  denying  validity  of  its  bonds  after  it  had  accepted  and  retained 
the  railway  stock  and  had  paid  interest  for  seven  years;  Irwin  v.  On- 
tario, 18  Blatchf.  272,  3  Fed.  §2,  to  same  effect,  where  the  interest  had 
been  paid  for  three  years;  Dudley  v.  Board  of  Commrs.  of  Lake  Co., 
80  Fed.  680,  26  C.  C.  A.  82,  holding  payment  of  interest  on  the  bonds 
for  several  years  worked  estoppel  as  to  county  improvement  bonds; 
Heed  v.  Commissioners  of  Cowley  Co.,  82  Fed.  720,  stating  the  rule  as 
to  when  payment  of  interest  is  and  is  not  an  estoppel ;  North  v.  Platte 
Co.,  29  Neb.  453,  26  Am.  St.  Eep.  398,  45  N.  W.  693,  holding  that  an 
action  by  a  taxpayer  to  restrain  payment  of  interest  on  railway  aid 
bonds  would  not  lie  nine  years  after  issue  and  when  interest  had  been 
continuously  paid  on  the  bonds;  Rich  v.  Errol,  51  N.  H.  360,  holding 
that  a  bona  fide  holder  of  a  note  made  without  authority  by  selectmen 
of  a  town  could  not  recover  without  showing  that  the  money  came  to 
the  use  of  the  town,  or  ratification  of  the  note. 

Ratification    by    public    corporation    of   invalid     contract.    Note, 
L.  B.  A.  1915A,  1024,  1025,  1029,  1031,  1084. 

After  tlie  authority  has  been  executed,  the  bonds  Issued  and  in  the  hands 
of  Innocent  holders,  the  power  of  municipality  to  issue  the  bonds  cannot 
be  questioned  in  a  direct  proceeding  nor  attacked  collaterally  to  the  preju- 
dice of  a  bona  fide  holder. 

Approved  in  St.  Joseph  Township  v.  Rogers,  16  Wall.  666,  21  L.  Ed. 
389,  holding  that  where  the  ofiSeer  issuing  railroad  bonds  was  charged 
with  the  duty  of  determining  the  existence  of  the  jurisdictional  facts, 
their  validity  in  the  hands  of  an  innocent  holder  could  not  be  attacked. 

When  a  corporation  has  power,  under  any  drcmnstances,  to  issue  negoti- 
able securities,  a  bona  flde  holder  has  a  right  to  presume  that  they  were 
properly  issued,  and  they  are  no  more  liable  to  be  impeached  in  his  hands 
for  any  infirmity  than  any  other  commercial  paper. 

Approved  in  Quinlan  v.  Green  County,  205  XJ.  S.  420,  51  L.  Ed.  868^ 
27  Sup.  Ct.  506,  holding  bona  fide  purchaser  of  bonds  issued  by  county 
to  pay  stock  of  railroad  could  assume  county  had  been  exonerated  from 
prior  subscription  for  stock  of  another  railroad  which  was  condition 
to  issuance  of  bonds;  Miller  v.  Perri^  Irr.  Dist.,  99  Fed.  146,  holding 
recitals  in  irrigation  district  bonds  that  they  were  issued  pursuant  to 
statute  estops  district  from  denying  that  preliminary  proceedings  were 
taken;  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  808,  39  C.  C.  A.  301, 
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holding  recitals  in  townfihip  refanding  bonds  that^they  are  issued  in 
porsnance  of  statute  to  refund  subsisting  obligations  estop  township 
from  denying  truth  of  recitals  and  legality  of  funded  obligations; 
Gallup  v)  Liberty  County,  57.  Tex.  Civ.  193,  122  S.  W.  300,  holding 
county  selling  stihool  lands  and  ratifying  sale  could  not  avoid  same  be- 
cause made  by  county  ju^e  under  ultra  vires  allegation  of  authority; 
The  Mayor  etc.  of  Davenport  v.  United  States  ex  rel.  Lord,  9  Wall.  414, 
19  L.  Ed.  707,  holding  that  city  improvemeht  bonds  could  not  be  im- 
peached in  the  hands  of  an  innocent  purchaser;  Merchants'  National 
Bank  v.  State  National  Bank,  10  Wall.  645,  19  L.  Ed.  1018,  holding  that 
where  a  party  deals  with  a  corporation  in  good  faith  and  the  transaction 
is  not  xdtra  vires,  the  corporation  is  bound  by  the  contract ;  Pendleton 
Co.  V.  Amy,  13  Wall.  305,  20  L.  Ed.  580,  holding  that  it  is  to  be  pre- 
sumed that  county  officers  act  rightly,  and  a  county  may  be  estopped 
from  asserting  the  conditions  attached  to  a  grant  of  power  were  not 
fulfilled ;  Lexington  v.  Butler,  14  Wall.  296,  20  L.  Ed.  818,  as  the  rule  in 
a  suit  in  city  railroad  aid  bonds ;  Commissioners  of  Johnson  County  v. 
January,  94  U.  S.  206,  24  L.  Ed.  112,  holding  that  an  error  in  recitals 
of  the  enabling  act  did  not  affect  validity  of  bonds;  San  Antonio  v. 
Mehaffy,  96  U.  S.  314,  24  L.  Ed.  817,  holding  that  where  the  record  did 
not  show  that  the  bondholder  was  other  than  a  purchaser  for  value 
without  notice,  regularity  was  to  be  presumed;  County  of  Macon  v* 
Shores,  97  U.  S.  279,  24  L.  Ed.  890,  holding  the  county  estopped  from 
denying  the  effect  of  the  record  of  its  County  Court;  Ex  parte  Esta- 
brook,  2  Low.  549,  Fed.  Cas.  4534,  holding  that  a  bona  fide  holder  may 
presume  regularity  of  promissory  note  by  the  treasurer  or  manager  of 
a  trading  corporation ;  Milner's  Admr.  v.  Pensacola,  2  Woods,  637,  Fed. 
Cas.  9619,  holding  that  where  a  city  was  authorized  to  subscribe  to  any 
plank  or  railroad  leading  from  the  city,  and  the  pleas  showed  the  sub- 
scription was  to  such  a  road,  an  informality  in  the  election  would  not 
invalidate  the  issue;  Chicago  etc.  R.  R.  Co.  v.  Otoe  Co.,  1  Dill.  342, 
Fed-  Cas.  2667,  holding  that  if  the  authority  to  issue  bonds  did  not  exist, 
and  the  corporation  was  not  liable,  the  fact  may  be  pleaded  in  defense ; 
Chilton  V.  Town  of  Gratton,  82  Fed.  878,  holding  that  where  the  bonds 
contained  recitals  that  they  were  issued  according  to  statute,  the  pur- 
chaser had  a  right  to  presume  due  issue ;  State  v.  City  Council  of  Mont- 
gomery, 74  Ala.  231,  holding  the  presumption  is  in  favor  of  official 
propriety  and  a  bona  fide  purchaser  is  not  required  to  institute  an  in- 
quiry whether  officers  have  done  their  duty ;  Spence  v.  Mobile  etc.  R.  R. 
Co.,  79  Ala.  589,  holding  that  where  bonds  required  the  Governor's  in- 
dorsement, a  purchaser  in  open  market  of  indorsed  bonds  was  justified 
in  inferring  compliance  with  all  conditions  precedent;  Florence  R.  &  I. 
Co.  V.  Chase  National  Bank,  106  Ala.  369,  17  South.  720,  holding  that 
VI— ao  . 
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corporations  authorized  to  issue  commercial  paper  are  bound  by  the 
rules  of  commercial  law,  and  cannot  plead  ultra  vires  to  a  note  on  its 
face  against  a  bona  fide  holder;  Jefferson  Co.  v.  Lewis,  20  Fla.  1007, 
1009,  holding  that  where  the  board  was  by  statute  made  the  proper 
county  agent  to  decide  on  compliance  with  the  precedent  conditions,  its 
officiar  record  was  conclusive;  Lewis  v.  Commissioners,  12  Elan.  209, 
holding  that  determination  of  county  board  is  evidence  of  authority 
otherwise  given,  and  is  conclusive  in  an  action  by  a  bona  fide  holder; 
Atchison  etc.  R.  R.  Co.  v.  Fletcher,  35  Kan.  248,  10  Pac.  605,  holding 
that  where  a  statute  conferred  express  authority  on  a  company  to 
guarantee  bonds,  a  mere  failure  to  pursue  the  mode  specified  in  the 
statute  will  not  invalidate  the  guarantee  in  the  hands  of  a  bona  fide 
holder;  Green  well  v.  Haydon,  78  Ky.  334,  39  Am.  Rep.  235,  holding  that 
county  railroad  aid  bonds  were  commercial  paper,  and  the  rights  of 
holders  were  regulated  by  the  law-iherchant ;  Fogg  v.  Supreme  Lodge, 
156  Mass.  434,  31  N.  E.  290,  holding  that  where  an  insurance  company 
was  prohibited  by  statute  from  employing  paid  agents  to  solicit  busi- 
ness, but  did  so  employ  them,  holders  of  certificates  might  refuse  to 
pay  further  assessments  without  incurring  forfeiture;  Steines  v.  Frank- 
lin Co.,  48  Mo.  183,  8  Am.  Rep.  94,  holding  that  a  purchaser  of  bonds 
was  chaiged  with  the  duty  of  seeing  that  the  power  authorizijig  the 
issue  of  the  bonds  existed;  Bremen  Sav.  Bank  v.  Branch-Crookes  Saw 
Co.,  104  Mo.  437,  16  S.  W.  212,  holding  that  one  who  took  a  note  bona 
fide,  under  belief  of  the  maker's  undertaking  to  pay,  and  deliv- 
ered it  up  in  exchange  for  a  new  note,  with  extended  time  for 
payment,  was  a  bona  fide  holder  for  value  and  could  recover,  though, 
in  fact,  the  note  was  issued  without  authority;  National  Bank  of  the 
Republic  v.  Young,  41  N.  J.  Eq.  535,  7  Atl.  489,  holding  that  the  rule 
applied  also  to  commercial  paper  made  by  a  corporation  for  accommo- 
dation, when  in  the  hands  of  a  bona  fide  holder,  taking  it  before  ma- 
turity, on  the  faith  of  its  being- a  business  paper;  Walker  v.  State 
(Bond  Debt  Cases),  12  S,  C.  274,  holding  that  negotiable  bonds  issued 
by  competent  authority  are,  in  the  hands  of  bona  fide  holders,  exempt 
from  inquiry  into  the  circumstances  under  which  they  were  put  into 
circulation ;  De  Voss  v.  Richmond,  18  Gratt.  358,  98  Am.  Deo.  660,  hold- 
ing that  a  bona  fide  purchaser  of  a  city  of  Richmond  bond  takes  a  l^al 
title;  Arents  v.  Commonwealth,  18  Gratt.  767,  holding  that  State  rail- 
way aid  bonds,  payable  to  holder  with  the  coupons,  were  n^^tiable 
instruments;  Supervisors  v.  Randolph,  89  Va.  620,  16  S.  E.  724,  hold- 
ing that  a  bona  fide  holder  of  coupons  to  county  railway  aid  bonds  can 
compel,  by  mandamus,  the  levy  of  a  tax  to  pay  them ;  dissenting  opinion 
in  Smith  v.  Sac  County,  11  Wall.  156,  20  L.  £d.  107,  majority  holding 
that  when  the  municipality  has  shown  fraud  in  the  origin  of  the  bonds, 
plain ti£E  must  prove  that  he  was  an  innocent  holder  for  value;  dissent* 
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ing  opinion  in  State  t.  Clinton,  28  La.  Ann.  400,  majority  holding  that 
gaarantee  bonds  issued  after  passage  of  a  prohibitory  constitutional 
amendment  were  not  binding;  Hawkins  v.  Carroll  Co.,  50  Miss.  764,  and 
Washington  County  v.  Williams,  111  Fed.  808,  49  C.  C.  A.  621,  both 
arguendo. 

Distinguished  in  Hopper  v.  CoVington,  118  U.  S.  150,  30  L.  Ed.  192,. 
6  Sup.  Ct.  1026  (affirming  10  Biss.  492,  8  Fed.  781),  holding  that  the 
presumption  only  a.pplied  to  the  requisite  preliminary  proceedings;  City 
Electrie  St.  R.  Co.  v.  First  Nat.  Exchange  Bank,  62  Ark.  39,  54  Am.  St. 
Bep.  286,  31  li.  B.  A.  587,  34  S.  W.  90,  holding  that  where  the  authority 
of  corporate  officers  is  challenged,  it  should  be  proved,  not  presumed  as 
matter  of  law;  Town  of  Lyons  v.  Chamberlain,  89  N.  Y.  587,  holding 
that  rule  did  not  apply  when  there  was  no  authority. 

Railroad  aid  bonds,  validity  of  in  hands  of  innocent  holder  for 
value.    Note,  18  Am.  Rep.  263. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688,  689. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  845. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Oaa.  196. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
li.  R.  A.  1915A,  929,  931. 

Extent  of  estoppel  by  deed.    Note,  11  £.  R.  0.  72. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0. 
234. 

Negotiable  security  of  a  corporation,  apparently  duly  issued  and  con- 
-forming  to  Quarter,  is  valid  in  the  hands  of  a  bona  fide  holder  without  notice, 
althoofi^  In  fact»  not  authorised  by  the  charter. 

Approved  in  Noyes  v.  Inland  etc.  Coasting  Co.,  McAr.  &  M.  (D.  C.) 
11,  upholding  control  by  which  corporation  organized  under  act  of  Con- 
gress received  rate  secured  by  trust  deed  for  stock,  proceeds  of  which 
were  to  be  used  in  its  business;  Town  of  Coloma  v.  Eaves,  92  U.  S.  491, 
23  L.  Ed.  581,  holding  that  recitals  in  municipal  bonds  entitled  pur- 
chaser to  assume  compliance  with  the  conditions  of  issue;  Hackett  v. 
Ottawa,  99  U.  S.  96,  25  L.  £d.  366,  holding  the  city  estopped  by  recitals 
from  denying  bonds  were  issued  for  municipal  or  corporate  purposes; 
Phelps  V.  Lewiston,  15  Blatchf.  153,  Fed.  Cas.  11,076,  holding  recitals 
of  issue  pursuant  to  statute  conclusive  of  the  fact;  Brewton  v.  Spira, 
106  Ala.  236,  17  South.  608,  holding  recital  of  issue  under  municipal 
-ordinance  and  statute  estopped  the  municipality  from  pleading  that  pur- 
pose was  unauthorized;  Cutler  v.  Board,  66  Miss.  123,  holding  that  re- 
vcitals  of  compliance  with  the  legislative  authority  estopped  a  showing 
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that  the  reservation  of  interest  semi-annually  was  in  conflict  with  the 
statute  authorizing  annual  interest;  Coler  v.  Santa  Fe  County  Commis- 
sioners, 6  N.  M.  132,  27  Pac.  629,  holding  that  by  implication  county  and 
township  officials  had  statutory  power  to  adjudicate  all  the  preliminary 
matters  and  to  recite  their  determination  on  the  bonds  in  terms 
creating  an  estoppel;  Belo  v.  Commissioners,  76  N.  C.  495,  holding 
that  recitals  were  conclusive  and  constituted  an  estoppel  in  pais  in 
an  action  by  a  bona  fide  purchaser  for  value;  Walker  v.  State  (Bond 
Debt  Cases),  12  S.  C.  275,  holding  that  when  a  statute  authorizes  an 
issue  upon  conditions,  a  recital  of  issue  under  the  authority  of  the  stat- 
ute is  conclusive  of  compliance  with  conditions;  dissenting  opinion  in 
Smith  V.  Sac  Co.,  11  Wall.  163,  20  L.  Ed.  110,  majority  holding  that 
when  fraud  in  the  origin  of  the  bonds  was  shown  it  was  incumbent  on 
plaintiff  to  prove  that  he  was  an  innocent  holder  for  value. 

Distinguished  in  Morris  v.  Griffith  &  Wedge  Co.,  69  Fed.  138,  as  in- 
applicable where  there  was  no  showing  that  the  corporation  officers  had 
authority  to  make  and  issue  its  promissory  notes;  Lewis  v.  Bourbon 
County  Commissioners,  12  Kan.  219,  holding  that  there  being  no  recitals 
and  records  showing  noncompliance  with  the  statute,  the  county  plead 
no  authority. 

Bonds  and  coupons  as  negotiable  instruments.  Note,  28  Am.  R^. 
16. 

Coupon  bonds.    Note,  64  Am.  Dec.  480. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  right  involved.  Note, 
17  Ann.  Cas.  1218. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in^  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  410. 

6  WaU.  786-791,  18  L.  Ed.  562,  KEIJiT  ▼.  OBAWFOBD. 

An  agreement,  the  validity  of  which  is  contested,  may  be  admitted  in. 
evidence,  "subject  to  the  proof  to  be  given  hereafter.'* 

Approved  in  First  Unitarian  Soc.  v.  Faulkner,  91  U.  S.  418,  23  L.  Ed. 
284,  holding  that  the  order  and  times  of  introducing  evidence  belong  to 
the  Circuit  Courts,  with  which  the  Supreme  Court  ought  not  to  interfere. 

An  agreement  that  accountant's  certificate  should  be  final  as  to  amount 
due  is  not  a  submission  to  arbitration,  nor  is  accountant's  r^ort  an  award 
of  an  arbitrator. 

Approved  in  Erickson  v.  Great  Northern  Ry.  Co.,  125  Mich.  391,  84 
N.  Yf,.  468,  following  rule;  Omaha  Water  Co.  v.  Omaha,  162  Fed.  233^ 
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15  Ann.  Gas.  498,  89  C.  C.  A.  205,  and  Omaha  v.  Omaha  Water  Co.,  218 
'U.  S.  198,  48  L.  B.  A.  (N.  S.)  1084,  54  L.  Ed.  999,  30  Sup.  Ct.  615,  both 
holding  appraisers  of  value  of  water  system  being  purchased  by  munici- 
pality could  independently  examine  books  relating  to  prox)erty ;  American 
Steel  Co.  V.  German-American  Fire  Ins.  Co.,  187  Fed.  733, 109  C.  C.  A.  478, 
holding  appraisement  not  void  because  appraisers  appointed  under  insur- 
ance policy  to  fix  loss,  met  without  notice  to  insurer  with  officers  of  in- 
'  sured  present  pointing  out  property  damaged;  Toledo  S.  S.  Co.  v.  Zenith 
Trainsp.  Co.,  184  Fed.  406,  106  C.  C.  A.  601,  holding  where  arbitration 
agreement  providing  for  three  arbitrators  provided  for  award  by  two, 
refusal  of  one  to  sign  award  did  not  invalidate  it  nor  subsequent  pro- 
ceedings to  ascertain  damages  by  two  of  them;  Royal  Ins.  Co.  v.  Ries, 
80  Ohio  St.  284,  88  N.  E.  640,  holding  appraisement  under  terms  of  in- 
surance policy  was  not  subject  to  strict  rules  of  arbitration  and  award, 
and  was  valid  where  appraisers  having  list  of  property  and  claimed  loss 
refused  to  hear  testimony;  Willingham  v.  Veal,  74  Ga.  759,  holding  an 
agreement  that  if  contracting  parties  could  not  agree  on  market  value, 
it  should  be  ascertained  by  parties  to  be  appointed  by  the  contractors, 
was  not  agreement  for  an  arbitration ;  Green  Street  etc.  R.  Co.  v.  Moore, 
64  Pa.  St.  91,  holding  that  where  a  railway  company  accepted  a  charter 
on  condition  of  their  purchasing  the  stock  of  a  horsecar  line,  at  a  price 
to  be  fixed  by  appraisers,  was  not  a  submission  to  arbitration ;  dissent- ' 
ing  opinion  in  Norton  v.  Gale,  95  III.  547,  35  Am.  Rep.  180,  majority 
holding  a  proviso  in  lease  that  rent  be  based  on  appraised  value  of 
premises  not  a  submission  to  arbitration. 

After  dissolution,  a  partner  may  ratify  the  act  of  a  former  partner  in 
signing  firm  name,  and  such  ratification  binds  firm. 

Approved  in  Williston  v.  Camp,  9  Mont.  97,  22  Pac.  503,  holding  that 
signature  of  a  note  by  one  of  the  firm  in  the  presence  of  all,  and  receipt 
of  the  benefit  of  the  proceeds,  was  both  delegation  and  ratification* 

5  WaU.  791-795,  18  L.  Ed.  606,  O'NEAIi  v.  KIBKPATBICE. 

Right  of  State  to  grant  tide>lands.    Note,  22  L.  R.  A.  (N.  S.)  340. 

5  WaU.  796-808,  18  L.  Ed.  663,  DEEBY  V.  CRAY. 

Becitala  in  ancient  conveyance,  of  facts  on  which  its  power  depends, 
when  not  inconsistent  with  any  fact  found,  may  be  proved  as  against  per- 
sons who  are  not  parties  to  deed,  and  who  claim  no  right  under  it. 

Approved  in  Johnson  v.  Jarvis,  223  Fed.  758,  139  C.  C.  A.  286,  follow- 
ing rule;  Butterfield  v.  Miller,  195  Fed.  207,  209,  115  C,  C.  A.  152,  hold- 
ing ancient  deed  not  evidence  of  title  where  authority  for  execution  was 
of  record  and  failure  to  produce  same  not  accounted  for;  Stockley  v. 
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Cissna,  119  Fed.  824,  56  C.  C.  A.  324,  holding  recitals  in  recent  deed  that 
grantors  are  heirs  of  former  owner,  without  circumstances  to  support, 
are  not  evidence  against  stranger;  Norris  v.  Hall,  124  Mich.  175,  8? 
N.  W.  834,  holding  recitals  of  death  in  ancient  documents  are  proof  of 
death ;  Rollins  v.  Atlantic  City  R.  Co.,  73  N.  J.  L.  70,  62  Atl.  931,  hold- 
ing recital  of  pedigree  in  ancient  deed  was  evidential  though  made  by 
one  not  related  to  family  when  supported  by  long-continued  possession 
consistent  with  fact  recited;  Young  v.  Shulenbeig,  165  N.  Y.  388,  59 
N.  E.  136,  holding  in  absence  of  rebutting  evidence  recitals  in  ancient 
deed  executed-  in  foreign  country,  that  grantors  are  heirs  at  law  of  one 
who  died  intestate  and  seised  of  land  conveyed,  is  evidence/of  those 
facts;  Wilson  v.  Braden,  56  W.  Va.  375,  107  Am.  St.  Rep.  929,  49  S.  B. 
410,  recitals  of  heirship  and  widowhood  in  deeds  upward  of  thirty  years 
old,  under  which  possession  continuously  held,  lire  admissible  against 
adverse  claimants;  Fulkerson  v.  Holmes,  117  U.  S.  399,  29  L.  Ed.  919, 

6  Sup.  Ct.  785,  admitting  a  declaration  of  sole  heirship  in  a  writing 
sixty-one  years  old  as  proper  evidence  tending  to  prove  such  fact ;  Jack- 
son V.  De^londe,  1  Posey,  685,  holding  that  recitals  in  a  deed  forty  years 
old  were  evidence,  coupled  with  testimony  of  possession;  Harman  v. 
Steams,  95  Va.  63,  27  S.  E.  603,  holding  that  a  recital  of  grantor's 
widowhood  in  a  deed  forty-six  years  old  necessarily  implied  the  prior 

'  death  of  her  husband. 

Recital  in  deed  as  binding  on  stranger  to  instrument.    Note,  Axul 
Cas.  1916A,  98,  100. 

Recital  in  deed  as  evidence  of  heirship.    Note,  45  L.  R.  A.  (N.  S.) 
94. 

Ko  one  can  rely  on  estoppel  growing  out  of  a  transaction  to  which  h» 
was  not  a  party  or  a  privy,  and  which  in  no  manner  touches  his  rights; 
mnttiality  is  a  requisite  of  all  estoppels. 

Approved  in  Laughlin  v.  Page,  108  Me.  316,  80  Atl.  756,  holding  per- 
sons claiming  under  beneficiaries  of  trust  not  bound  by  recitals  in  deed 
to  trustee  of  land  purchased  with  proceeds  of  trust  estate  that  they  con- 
sented to  inclusion  of  others  as  beneficiaries;  Price  v.  Ward,  25  Nev. 
213,  68  Pac.  851,  holding  administrator  cannot  sue  to  redeem  from  mort- 
gage on  intestate's  lands  in  another  State  by  setting  off  against  mort- 
gage debt  waste  committed  by  mortgage  in  possession  after  death  of  in- 
testate ;  Merriman  v.  Blalack,  56  Tex.  Civ.  607,  121  S.  W;  558,  holding 
wliere  married  woman's  deed  to  husband  was  void,  and  she  afterward 
conveyed  land  to  another  by  deed  reciting  conveyance  to  husband 
neither  she  nor  those  claiming  under  later  deed  were  estopped  to  deny 
validity  of  conveyance  to  husband,  except  as  to  those  claiming  under  it; 
Thompson  v.  Sioux  Falls  Nat  Bank^  150  U.  S.  244,  37  L.  Sd.  1067,  14 
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Sap.  Ct.  99,  doubting  if  a  ti^aiisferee  of  a  cashier's  cbeck,  given  without 
consideration,  could  plead  maker  was  estopped  from  denying  liability  ^ 
Fitoh  V.  Cornell,  1  Sawy.  171,  Fed.  Cas.  4834,  holding  that  a  judgment 
in  another  case  cannot  estop  the  plaintiff  in  a  subsequent  actiooi  unless 
it  also  binds  the  defendants  in  the  subsequent  action;  Stanton  v.  Ala- 
bama, etc.  R.  R.  Co.,  31  Fed.  588,  holding  that  a  contract  by  a  purchaser, 
appointed  receiver,  to  pay  invalid  Certificates,  issued  by  a  prior  receiver, 
was  not  estopped  from  pleading  ultra  vires;  Houston  v.  Blythe,  60  Tex. 
512,  holding  that  recitals  in  a  private  instrument,  executed  between  the 
original  grantee  and  a  stranger  to  the  plaintiffs  in  error,  could  not  aid 
or  prejudice  their  rights;  Rives  v.  Farish's  Admr.,  24  Gratt.  134,  hold- 
ing that  when  an  estoppel  is  relied  on  to  conclude  a  party  from  claim- 
ing a  clear  legal  right,  he  who  claims  the  benefit  ought  himself  to  be 
bound  by  it. 

A  redtal  in  a  married  woman's  certiflcate  of  acknowledgment,  of  ex- 
amination 'tmvatelj,  apart  from  and  out  of  the  bearing  or*  her  husband, 
shows  conduaively  that  the  examination  was  had  out  of  his  presence,  as 
required  by  statute. 

Approved  in  Black  v.  Aman,  6  Mackey  (D.  C),  138,  l^olding  acknowl* 
edgment  of  married  woman  to  deed  showed  substantial  compliance  with 
statute;  Geil  v.  Qeil,  101  Va.  775,  46  S.  E.  326,  upholding  acknowledg- 
ment of  married  woman  showing  that  writing  was  fully  explained  to 
her,  that  she  was  examined  by  officer  privily  and  apart  frojn  her  hus- 
band, and  that  she  "declared  that  she  had  willingly  executed  same  and 
does  not  wish  to  retract  it";  Nippel  v.  Hammond,  4  Colo.  216,  holding 
"contents  and  meaning  of  the  deed  were  made  known  and  fully  ex- 
plained," to  comply  with  requirement  that  "the  effect  of  the  deed" 
should  be  explained;  Hart  v.  Sanderson's  Admrs.,  18  Fla.  112,  where 
the  certificate  to  a  mortgage,  with  a  covenant  of  warranty,  stated  that 
it  was  executed  to  convey  "all  her  estate  in  esse  and  in  future,"  held 
sufficient  to  bar  dower;  Johnson  v.  Badger  Mill  &  M.  Co.,  13  Nev.  353, 
sustaining  sufficiency  of  a  certificate  of  acknowledgment  of  a  morte:age 
by  the  president  and  secretary  of  a  corporation  on  the  question  of 
identification;  Hockman  v.  McClanahan,  87  Va.  37, 12  S.  E.  231,  holding 
that  the  substantial  compliance  must  extend  to  every  requisite  of  the 
statute;  Virginia  Coal  etc.  Co.  v.  Roberson,  88  Va.  118,  13  S.  E.  351, 
holding  that  where  possession  was  taken  and  purchase  money  paid,  a 
conveyance  with  defective  acknowledgment  constituted  a  contract  which 
would  be  specifically  enforced;  Blair  v.  Sayre,  29  W.  Va.  610,  613, 
2  S.  E.  100,  101,  holding  a  certificate  that  "she  acknowledged  that  she 
had  willingly  executed  the  same  and  does  not  wish  to  retract  it,"  fatally 
defective. 
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Acknowledgment  of  deeds  by  married  women.    Note^  41  Am.  Dec. 
181. 

When  defects  in  certificates  of  acknowledgments  are  fatal  and  when 
not.    Note,  108  Am^  St.  Bep.  669. 

Necessity  and  sufficiency  of  certificate  of  authority  to  take  acknowl- 
edgment.   Note,  Ann.  Gas.  1916D,  1238. 

Impeachment  of  certificate  of  acknowledgment.    Note,  41  L.  R.  A. 
(N.  S.)  1176. 

Certificate  of  married  woman's  acknowledgment.    Note,  46  L.  R.  A. 
(N.  S.)  1113. 

Ko  judgment  should  he  reversed  when  alleged  error  works  no  injury 
to  appellant;  hat  this  must  he  shown  heyond  donht. 

Approved  in  Todd  v.  United  States,  221  Fed.  208,  136  C.  C.  A.  615, 
Pettine  v.  Territory  of  New  Mexico,  201  Fed.  492,  119  C.  C.  A.  581, 
Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  611,  98  C.  C.  A.  453, 
Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  539,  88  C.  C.  A.  477, 
United  States  v.  Ute  Coal  &  Coke  Co.,  158  Fed.  29,  85  C.  C.  A.  302, 
Traver  v.  Smolik,  43  App.  D.  C.  153,  Huston  v.  Johnson,  29  N.  D.  556, 
151  N.  W.  776,  Nichols  v.  Camden  Interstate  Ry.  Co.,  62  W.  Va.  413, 
59  S.  E.  970,  and  Crawford  v.  United  States,  212  U.  S.  203,  15  Ann.  Caa. 
392,  53  L.  Ed.  473,  29  Sup.  Ct.  260,  all  reversing  judgment  where  not 
affirmatively  shown  errors  in  ruling  on  admissihility  of  evidence  was 
not  prejudicial;  Sprinkle  v.  United  States,  150  Fed.  59,  82  C.  C.  A.  1, 
where  defendants  were  jointly  indicted  with  others,  typewritten  letter 
purported  to  have  heen  dictated  by  one  of  them  and  signed  in  his  name 
by  rubber  stamp  was  inadmissible  against  him;  Inman  Bros.  v.  Dudley 
etc.  Lumber  Co.,  146  Fed.  452,  76  C.  C.  A.  659,  in  action  for  breach 
of  contract  to  sell  all  lumber  on  hand  and  entire  cut  for  certain  year 
estimated  at  certain  figure,  exclusion  of  evidence  by  defendant  of 
amount  actually  cut  during  year  is  prejudicial ;  Armour  &  Co.  v.  Russell, 
144  Fed.  615,  6  L.  R.  A.  (N.  S.)  602,  75  C.  C.  A.  416,  in  action  for  per- 
sonal injuries  to  servant,  it  is  prejudicial  to  instruct  that  it  is  master's 
duty  to  furnish  reasonably  safe  place  to  work,  reasonably  safe  ap- 
pliances, and  to  keep  them  in  reasonably  safe  repair;  Seattle  Elec.  Co. 
V.  Hartless,  144  Fed.  381,  75  C.  C.  A.  317,  under  Bal.  Code  (Wash.), 
§§  4828,  4838,  relating  to  actions  for  wrongful  death  by  heirs  and  per- 
sonal representatives,  in  action  by  widow  and  daughter,  evidence  as  to 
their  physical  condition  is  inadmissible;  Bank  of  Havelock  v.  Western 
Union  Tel.  Co.,  141  Fed.'  526,  6  Ann.  Oas.  515,  4  L.  R.  A.  (N.  S.)  181, 
72  C.  C.  A.  580,  where  evidence  is  insufficient  to  sustain  verdict  for  de- 
feated party  in  action  for  sending  unauthorized  telegram,  instruction 
directing  verdict  against  him  on  other  and   erroneous  ground  is  not 
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prejudicial;  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436^ 
applying  role  where,  in  action  for  personal  injuries,  plaintiff  permitted 
to  testify  tliat  she  depended  on  herself  for  support;  Union  Pao.  R.  R. 
Co.  V.  Field,  137  Fed.  18,  69  C.  C.  A.  536,  applying  rule  where  counsel 
in  argument  insinuated  erroneous  views  of  law  as  to  measure  of  dam- 
ages;  Resurrection  Gold  Min.  Co.  v.  Fortune  Gk)ld  Min.  Co.,  129  Fed. 
677,  64  C.  C.  A.  180,  applying  principle  where  witness  on  direct  exami- 
nation had  related  part  of  conversations,  and  cross-examination  as  to 
entire  conversation  denied;  Oil  Well  Supply  Co.  v.  Hall,  128  Fed.  879, 
63  C.  C.  A.  343,  refusing  to  reverse  order  of  dismissal  in  bankruptcy 
proceedings  where  on  certification  of  cause  to  Circuit  Court,  issue  sub- 
mitted to  jury  and  on  its  being  reported  back  to  District  Court,  judge 
adopted  verdict  and  dismissed  petition;  Alaska  Commercial  Co.  v. 
Dinkelspiel,  121  Fed.  322,  57  C.  C.  A.  14,  holding  inclusion  in  papers 
sent  to  jury  of  paper  not  introduced  in  evidence  is  prejudicial  error; 
United  States  v.  Gentry,  119  Fed.  76,  55  C.  C.  A.  658,  applying  rule 
in  suit  to  recover  value  of  timber  cut  on  public  domain;  Choctaw  etc. 
R.  R.  Co.  V.  Holloway,  114  Fed.  465,  52  C.  C.  A.  260,  holding  where 
court  charges  that  on  conceded  facts  master  was  negligent  as  matter  of 
law,  an  erroneous  charge  as  to  duty  of  master  to  furnish  safe  machinery 
and  reasonably  safe  place  to  work  is  harmless;  Smiths  v.  Shoemaker^ 
17  Wall.  639,  21  L.  Ed.  719,  reversing  judgment  for  error  in  admitting 
testimony  of  a  letter,  without  proof  that  it  was  written  or  received; 
Moores  v.  Citizens  National  Bank  of  Piqua,  104  U.  S.  630,  26  L.  Ed. 
872,  reversing  judgment  for  error  in  sustaining  a  demurrer  by  which 
plaintifE  was  deprived  of  right  to  insist  on  a  ground  of  action  open 
under  the  petition ;  Gilmer  v.  Higley,  HO  U.  S.  50,  28  L.  Ed.  63,  3  Sup. 
Ct.  473y  reversing  judgment  for  error  in  sustaining  objections  to  ques- 
tions which,  if  answered,  would  probably  have  been  conclusive  of  the 
issue  made ;  Lancaster  v.  Collins,  115  U.  S.  227,  29  L.  Ed.  375,  6  Sup.  Ct. 
35,  refusing  reversal  where  error  was  alleged  in  allowing  introduction 
of  proceedings  of  a  stockholders'  meeting,  that  fact  of  worth  of  plain- 
tiff's stock  being  sufficiently  shown  from  other  testimony ;  Vicksburg  etc. 
R.  R.  Co.  V.  O'Brien,  119  U.  S.  103,  80  L.  Ed.  300,  7  Sup.  Ct.  120,  revers- 
ing judgment  for  error  in  admitting  a  physician's  certificate,  unsworn 
and  prepared  in  advance  of  the  trial;  West  v.  Camden,  136  U.  S.  521, 
34  L.  Ed.  258,  10  Sup.  Ct.  841,  refusing  to  reverse  judgment  for  error 
in  instructing  that  plaintiff  could  not  recover  because  alleged  contract 
was  not  in  writing,  where  he  could  not  recover  in  any  event;  Mexia  v. 
Oliver,  148  U.  S.  673,  87  L.  Ed.  606,  13  Sup.  Ct.  758,  reversing  judgment 
for  error  in  admitting,  in  a  suit  by  a  married  woman  and  husband  to 
recover  possession  of  real  estate  in  Texas,  a  power  of  attorney  by  a 
wife  to  the  husband  to  sell  land  and  a  deed  made  by  him  alone;  Boston 
etc  R.  R.  Co.  V.  O'Reilly,  158  U.  S.  337,  39  L.  Ed.  1008,  15  Sup.  Ct.  831, 
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reversing  judgment  for  error  in  admitting  evidence  of  nurse  and  physi- 
sian  of  statements  made  to  them  by  tbe  plaintiff  after  the  accident  and 
no  part  of  the  res  gestae;  Peck  v.  Heurieh,  167  U.  B.  629,  42  L.  Ed.  304, 
17  Sup.  Ct.  929,  holding  that  a  judgment  cannot  be  affirmed  upon  a 
ground  not  taken  at  the  trial,  unless  it  is  made  clear  beyond  doubt  that 
this  could  not  prejudice  the  rights  of  the  plaintiff  in  error;  Sanger  v. 
Flow,  48  Fed.  157, 1  C.  C.  A.  56,  refusing  reversal  for  error  in  the  mode 
of  impaneling  jury,  when  the  state  of  the  pleadings  and  proofs  showed 
that  there  was  nothing  for  the  court  to  submit  to  the  jury ;  Kansas  City 
etc.  R.  R.  Co.  V.  Stoner,  51  Fed.  655,  2  C.  C.  A;  437,  refusing  a  reversal 
where  the  evidence  admitted  but  of  one  conclusion,  and  there  was'  no 
possibility  of  a  different  verdict  upon  another  trial;  United  States  v. 
Shapleigh,  54  Fed.  137,  4  C.  C.  A.  237,  refusing  to  reverse  for  error  in 
excluding  evidence  tending  to  ptrove  an  account,  when  deliveries  to  a 
greater  amount  had  already  been  vouched;  Northern  Pac.  R.  R.  Co.  v. 
Teeter,  63  Fed.  530, 11  C.  C.  A.  332,  reversing  judgment  where  the  trial 
court  gave  two  instructions  upon  the  same  subject,  one  correct,  the 
other  erroneous;  Brown  v.  Cranberry  Iron  etc.  Co.,  72  Fed.  102,  18 
C.  C.  A.  444,  setting  aside  verdict  for  error  in  admitting  witness  to  tes- 
tify as  to  the  effect  of  a  deed  offered  in  evidence,  and  plain  and  unam- 
biguous ;  National  Masonic  etc.  Assn.  v.  Shryock,  73  Fed.  781,  20  C.  C.  A. 
3,  reversing  judgment  for  error  in  charging  a  jury  in  a  suit  on  an  acci- 
dent policy  to  consider  declarations  by  the  deceased  as  to  the  cause  of 
the  accident ;  Sipes  v.  Seymour,  76  Fed.  118,  22  C.  C.  A.  90,  holding  it 
was  not  error  to  reject  evidence  which,  if  received,  would  not  have  war- 
ranted the  court  in  submitting  the  case  to  the  jury;  Magness  v.  State, 
67  Ark.  594,  50  S.  W.  557,  reversing  a  conviction  for  murder  for  refus- 
ing to  permit  accused  to  introduce  evidence  to  discredit  an  important 
witness ;  Smuggler  Union  Min.  Co.  v.  Broderick,  25  Colo.  18,  53  Pac.  170, 
reversing  for  error  in  admitting  evidence  of  an  expert  as  to  the  proper 
manner  of  carrying  up  a  stope  in  a  mine ;  Heniy  v.  Water  Co.,  10  Colo. 
App.  23,  51  Pac.  93,  reversing  for  error  in  striking  out  testimony  con- 
cerning the  employment  of  an  agent  to  sell  land;  Simmons  v.  Spratt, 
26  Fla.  464,  9  L.  B.  A.  347,  8  South.  127,  reversing  judgment  for  error 
in  allowing  introduction  of  a  bill  of  exceptions  on  the  first  trial  to  prove 
what  a  witness  since  deceased  had  testified,  when  this  might  have  beeu 
proved  by  living  witnesses ;  Livingstone  v.  L'Engle,  27  Fla.  517,  8  South. 
732,  refusing  reversal  for  erroneous  instructions,  which,  in  opinion  o£ 
the  court,  were  not  prejudicial  to  defendant;  State  v.  Taylor,  118  Mo- 
162,  24  S.  W.  451,  reversing  judgment  for  refusing  to  allow  questions 
to  discredit  a  sole  prisoner  witness,  called  to  prove  presence  of  an  ac- 
cused in  the  vicinity  of  a  crime;  Baker  v.  The  Kansas  City  etc.  R.  Co., 
122  Mo.  552,  26  S.  W.  24,  reversing  judgment  for  error  in  instructing  a 
jury  on  two  different  theories,  without  guidance;  Territory  v.  Gri^o, 
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8  N.  M.  140,  42  Pac.  83,  reversing  eanse  for  new  trial  for  instructing 
jniy,  in  a  murder  case,  that  the  court  would  consider  a  recommendation  ^ 
to  mercy  in  fixing  the  punishment ;  Osborne  Co.  v.  Francis,  38  W.  Va. 
323,  45  Am.  St.  R^.  869, 18  S.  E.  595,  reversing  judgment  on  the  ground 
of  erroneous  instruction;  dissenting  opinion  in  Gillespie  ▼.  Collier,  224 
Fed.  302,  139  C.  C.  A.  534,  majority  holding  evidence  erroneously  ad- 
mitted was  not  prejudicial ;  dissenting  opinion  in  Horn  v.  United  States, 
182  Fed.  744, 105  C.  C.  A.  163,  majority  holding  mistake  in  statement  of 
facts  in  charge  ^ot  ground  for  reversal  where  complaining  party  did  not 
direct  court's  attention  thereto ;  dissenting  opinion  in  Richards  v.  United 
States,  175  Fed.  944,  99  C.  C.  A.  401,  majority  considering  errors  in 
criminal  trial  and  holding  them  not  prejudicial;  dissenting  opinion  in 
Aiaska-Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed.  601,  89  C.  C.  A. 
351,  majority  holding  error  in  improper  remarks  of  counsel  cured  by 
withdrawal  and  instruction  to  disregard;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  564,  567,  83 
C.  C.  A.  431,  majority  holding  where  judgment  was  for  right  party  it 
would  not  be  reversed  because  g^ven  on  erroneous  theory;  dissenting 
opinion  in  Chicago  House  Wrecking  Co.  v.  Bimey,  117  Fed.  81,  54 
C.  C.  A.  458,  majority  upholding  instructions  on  measure  of  damages 
for  personal  injuries;  dissenting  opinion  in  Choctaw  etc,  R.  R.  Co.  v. 
Tennessee,  116  Fed.  30,  53  C.  C.  A.  497,  majority  holding  erroneous 
charge  not  reversible  error  where  correct  rule  was  given  in  another 
place;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Leamons,  82  Ark. 
510,  102  S.  W.  365,  majority  holding  reversible  error  not  shown;  dis- 
senting opinion  in  Heer  v.  Warren  etc.  Co.,  118  Wis.  67,  94  N.  W.  792, 
majority  holding  that  if  instructions  on  question  of  loss  of  profits  as  ele- 
ment of  damages  were  desired  to  guard  against  adoption  of  any  rule 
they  should  have  been  requested;  dissenting  opinion  in  United  States  v. 
Price  Trading  Co.,  109  Fed.  250,  48  C.  C.  A.  331,  arguendo. 

Distinguished  in  Winkleman  v.  White,  147  Ala.  487,  42  South.  412, 
holding,  on  bill  to  review  sale  under  foreclosure,  absence  of  record  that 
bond  was  filed  before  sale  did  not  raise  presumption  of  error* 

5  WaU.  808-818,  18  L.  Ed.  472,  LEE  v.  DODGE. 
Not  cited. 

5  Wall  819-822,  18  Ik  Ed.  613,  WITHEKBUBT  ▼.  UNITED  STATES. 

A  decree  tn  case  of  prize,  final  both  as  to  claimants  and  United  States, 
and  their  respective  rights,  leaving  nothing  to  be  litigated,  and  awarding 
execution,  is  a  final  appealable  decree. 

Approved  in  Dodge  v.  Norlin,  133  Fed.  365,  66  C.  C.  A.  426,  bank- 
ruptcy court  judgment  that  chattel  mortgage  on  alleged  property  of 
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bankrupt  is  voidable  by  trustee,  and  that  mortgagee  has  no  lien  and 
is  not  entitled  to  preference  out  of  proceeds,  is  final  appealable  judg- 
ment; Menge  v.  Warriner,  120  Fed.  818,  57  C.  C.  A.  432,  holding  dis- 
missal as  to  one  of  several  joint  defendants  is  not  final  and  appealable 
while  action  is  pending  as  to  others;  Thomson  v.  Dean,  7  Wall.  346,  19 
L.  Ed.  95,  holding  a  decree  final  which  settles  a  controversy  as  to  the- 
ownership  of  stock,  but  retains  the  bill  for  the  purpose  of  adjusting  ac- 
counts ;  Hill  'v.  Chicago  etc.  R.  R.  Co.,  140  U.  S.  54,  S5  L.  Ed.  332,  11 
Sup.  Ct.  691,  a  decree  in  suit  to  compel  transfer  of  stock  is  final  where 
amount  of  one  item  was  left  to  the  master,  without  direction  as  to  the- 
payment  thereof;  Hohorst  v.  Hamburg-American  Packet  Co.,  148  U.  S. 
265,  37  L.  Ed.  445,  13  Sup.  Ct.  591,  holding  that,  in  a  bill  for  infringe- 
ment of  a  patent,  a  decree  of  dismissal  as  to  one  defendant,  leaving  suit 
still  pending  as  to  other  defendants,  was  not  final  and  appealable; 
Standley  v.  Roberts,  59  Fed.  839,  8  C.  C.  A.  305,  holding  that  orders  dis- 
missing interpleaders  and  vacating  a  temporary  injunction,  while  the  ac- 
tion between  plaintiffs  and  defendant  regained  pending,  were  final  de- 
cisions and  appealable;  Salmon  v.  Mills,  66  Fed.  33,  13  C.  C.  A.  372, 
holding  that  an  order  dissolving  an  attachment  was  a  final  decree  as  be- 
tween the  parties;  Rust  v.  United  Water  Works  Co.,  70  Fed.  132,  17 
C.  C.  A.  16,  holding  that  a  final  decision,  which  completely  determines 
the  rights  of  some  of  the  parties,  or  which  completely  determines  a  col- 
lateral matter,  is  subject  to  review;  The  Eugene,  87  Fed.  1003,  31 
C.  C.  A.  345,  holding  that  an  admiralty  decree  awarding  a  definite  sum 
to  each  libelant  and  intervener,  decrees  a  maritime  lien  and  directs  exe- 
cution  by  sale,  is  final  and  appealable;  Orman  v.  Crystal  River  R.  Co., 

5  Colo.  App.  498,  39  Pac.  435,  holding  that  a  lien  claimant,  whose  suit  is 
subsequently  consolidated  with  others,  has  an  immediate  right  of  appeal 
on  his  suit  being  dismissed  on  demurrer;  Holland  v.  State,  15  Fla.  551, 
holding  judgment  sustaining  demurrer,  which  presented  an  bsue  of  law 
and  involved  entire  defense,  final. 

6  WaU.  822-823,  18  L.  Ed.  564,  SEYMOUB  ▼.  FBEEB. 

Security  should  be  taken  on  signing  the  citation  on  appeal,  bat  if 
omitted  or  defectively  performed,  the  Supreme  Court  can,  on  motion,  order 
proper  security  to  be  given  within  a  prescribed  reasonable  time. 

Approved  in  Corcoran  v.  Kostrometinoff,  164  Fed.  687/*  21  L.  B.  A. 
(N.  S.)  399,  91  C.  C.  A.  619,  refusing  to  dismiss  appeal  for  failure  to 
give  bond  for  costs  where  bond  filed  in  reasonable  time  and  appellant 
not  prejudiced  by  delay ;  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160 
Fed.  390,  87  C.  C.  A.  341,  refusing  to  dismiss  appeal  because  bond  not 
payable  to  all  adverse  parties  where  good  bond  tendered  on  hearing  of 
motion  to  dismiss  i  Chow  Loy  v.  United  States,  112  Fed.  357,  50  C,  C.  A. 
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279,  holding  appeal  by  Chinese  from  commissioner's  decision  under  ex- 
clusion act  in  1888  may  be  taken  by  oral  notice  to  commissioner  given 
within  ten  days ;  Walker  v.  Houghteling,  104  Fed.  614,  44  C.  C.  A.  18, 
holding  Circuit  Court  of  Appeals  may  permit  filing  of  appeal  bond 
though  time  for  appeal  has  expired,  where  writ  of  error  has  been  issued 
and  served  though  plaintiff  failed  to  file  bond  as  required  by  order  of 
•Circuit  Court;  United  States  v.  Clabaugh,  21  App.  D.  C.  444,  holding 
-coort  had  no  power  to  approve  appeal  bond  not  submitted  to  court  for 
approval  within  time  limited  by  rule  though  filed  before  that  time  ex- 
pired; Edmonson  v.  Bloomshire,  7  Wall.  311,  19  L.  Ed.  92,  holding  an^ 
appeal  bond  was  not  indispensable;  where  the  government  was  appel- 
lant, no  bond  was  required;  Peugh  v.  Davis,  110  U.  S.  228,  28  L.  Ed.  128, 
4  Sup.  Ct.  18,  holding  that  if  an  appeal  is  allowed  and  entered  of  rec- 
ord, without  taking  a  bond,  within  sixty  days,  a  justice  or  judge  of  the 
appellate  court  may  grant  a  supersedeas  under  section  1007,  Revised 
Statutes;  Schenck  v.  Diamond  Match  Co.,  73  Fed.  23,  19  C.  C.  A.  352, 
where  appeal  was  allowed  on  February  4th  and  bond  approved  on  March 
3d,  held  not  fatal ;  Green  v.  Lynn,  87  Fed.  840,  31  C.  C.  A.  248,  dismiss- 
ing appeal  where  the  allowance  was  not  made  within  six  months  after 
entry  of  the  decree ;  The  Presto,  93  Fed.  524,  35  C.  C.  A.  394,  holding 
the  omission  to  file  a  bond  at  the  time  the  appeal  was  taken  does  not 
necessarily  avoid  the  appeal;  McClelland  v.  Allison,  34  Kan,  158,  8  Pac. 
241,  holding  that  where  an  appeal  bond  was  challenged  as  insufficient, 
the  parties  should  be  allowed  to  rectify  it. 

Distinguished  in  Vail  v.  Town  Council  of  Shoreham,  18  R.  I.  410,  28 
Atl.  345,  holding  that  where,  by  State  law,  a  bond  was  required  as  a 
•condition  of  taking  an  appeal,  the  court  had  no  power  to  allow  either  an 
junendment  of  a  defective  bond  or  a  new  bond  nunc  pro  tunc. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  848,  858. 

Essential  steps  to  appeal  on  allowance,  citation  or  equivalent  notice 
•or  waiver,  and  bringing  up  record  at  next  term. 

Approved  in  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  612,  93  C.  C.  A. 
G04,  holding  allowance  in  open  court  of  appeal  from  order  granting 
preliminary  injunction  not  sufficient  to  maintain  appeal  where  party 
not  affected  by  injunction  was  not  detached  from  appeal. 

^  WalL  823-824,  18  K  Ed.  491,  0ABSI80N  ▼.  0AS8  00. 

An  order  allowing  an  appeal  nunc  pro  tunc,  four  years  after  Judgment,* 
is  nugatory,  since  tbere  was  no  citation  and  record  was  not  brougbt  up 
vltliiii  required  time. 
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Approved  in  Attorney-General  v.  Barbour,  121  Mass.  673,  holding 
time  for  claiming  an  appeal  cannot  be  extended  by  consent  of  parties  or 
by  justice  whose  decree  is  appealed  from. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  848. 

5  WaU.  824,  18  K  Ed.  492,  AI.VISO  v.  UNITED  STATES. 

Citation  wltb  due  return,  or  waiver  by  general  appearance  or  otberwisa, 
is  indispensable  to  Jurisdiction  on  appeaL 

Approved  in  Brown  v.  Arnold,  127  Fed.  393,  holding  proceeding  in 
error  after  judgment  is  new  suit,  with  regard  to  which  attorney  em- 
ployed by  one  of  parties  to  represent  him  at  trial  has  no  authority  to 
act  in  absence  of  new  employment ;  Berliner  Gramophone  Co.  v.  Seaman, 
108  Fed.  716,  47  C.  C.  A.  630,  holding  fact  that  citation  is  not  issued 
until  time  for  taking  appeal  has  expired  does  not  defeat  jurisdiction  of 
appellate  court;  Richardson  v.  Green,  130  U.  S.  115,  32  L.  Ed.  875,  9 
Sup.  Ct.  446,  holding  a  general- appearance  is  a  waiver  of  a  citation. 

Qualified  in  Hewitt  v.  Filbert,  116  U.  S.  143,  29  L.  Ed.  582,  6  Sup.  Ct. 
319,  holding  rule  did  not  apply  to  appeals  allowed  in  open  court  during^ 
the  term. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  In  B.  A.  848. 

6  WaU.  826,  18  K  Ed.  602,  OEBBCAN  ▼.  XmiTED  STATEa 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  850. 

5  Wall.  825-827,  18  K  Ed.  676,  EX  PARTE  THE  MILWAXnCEE  BTO.  B.  B. 
CO. 

Mandamus  allowed  to  compel  Circuit  Court  to  execute  its  order,  pre- 
viously in  abeyance,  because  of  diversity  of  opinion  in  Circuit  Court. 

Approved  in  Wells  v.  Littlefield,  62  Tex.  34,  where  mandamus  was  is- 
sued to  compel  district  judge  to  obey  mandate  of  -  Supreme  Court  to 
render  a  judgment  against  a  party  to  a  cause;  Delgado  v.  Chavez,  5  N.  M. 
648,  25  Pac.  948,  arguendo;  dissenting  opinion  in  Ex  parte  Bradley,  7 
Wall.  382, 19  L.  Ed.  220,  majority  holding  mandamus  will  issue  to  compel 
a'  lower  court  to  restore  an  attorney  disbarred  in  excess  of  jurisdiction. 

Mandamus  to  compel  inferior  court  to  enforce  its  judgment  or  de« 
oree.    Note,  84  L.  B.  A.  (N.  8.)  887. 


319  HIGUERAS  v.  UNITED  STATES.      5  WaU.  827-838 

6  WalL  827-838,  18  L.  Ed.  469,  HIODEBA8  ▼.  TTNITED  STATSa 

Final  decree  of  commissloiifirs,  conflxTiilng  a  claim  to  a  Mexican  grant 
In  Oalif  omia,  if  regularly  made  and  entered,  is  eonclnaive  between  United 
States  and  claimant,  nnless  an  appeal  is  seasonably  taken. 

Approved  in  United  Land  Assn.  v.  Elnight,  3  Cal.  Unrep.  216,  23  Pac. 
269,  holding  lines  determined  in  snch  decree  and  patent  reciting  decree 
prevailed  over  lines  g^ven  in  survey  and  granting  clause  of  patent; 
United  States  v.  Hancock,  133  U.  S.  196,  38  L.  Ed.  603,  10  Snp.  Ct.  265 
(affirming  12  Sawy.  383,  30  Fed.  852),  holding  that  snch  decree  was 
conclusive,  not  only  on  the  question  of  title,  but  also  as  to  the  specified 
boundaries;  United  States  v.  Southern  Pac.  R.  R.  Co.,  14  Sawy.  640, 
45  Fed.  610,  to  same  effect;  United  Land  Assn.  v.  Knight,  85  Cal.  479, 
24  Pac.  820,  holding  the  power  of  the  surveyor-general  was  restricted 
to  the  claim  as  finally  confirmed ;  Foss  v.  Hinkell,  91  Cal.  200,  27  Pac. 
646,  holding  that  where  the  decree  of  confirmation  was  by  metes  and 
bounds,  the  survey  must  conform  to  the  decree. 

«     Three  different  forms  of  Mexican  grant  stated,  via.,  by  spedflc  bound- 
tries;  by  quantity;  of  a  certain  place  by  name. 

Approved  in  United  States  v.  Cameron,  3  Ariz.  104,  21  Pao.  178,  hold- 
ing rule  that  where  there  is  doubt  as  to  what  is  conveyed  and  boundary 
is  certain,  but  disagrees  with  quantity  mentioned,  latter  is  disregarded 
and  cannot  be  invoked  where  its  application  would  defeat  evident 
intent;  Alviso  v.  United  States,  8  WalL  339,  19  L.  Ed.  306,  where  the 
grant  was  of  the  two  latter  classes,  being  a  grant  by  quantity,  and  also 
of  a  certain  place  by  name;  Homsley  v.  United  States,  10  Wall".  232, 
19  L.  Ed.  902,  where  the  grant  was  one  by  quantity ;  Williams  v.  United 
States,  92  U.  S.  457,  23  L.  Ed.  497,  where  the  grant  was  of  a  named 
tract;  Trenier  v.  Stewart,  101  U.  S.  803,  25  L.  Ed.  1022,  as  also  appli- 
cable to  Spanish  grants  of  land  in  Louisiana;  Maxwell  Land-Grant 
Case,  121  U.  S.  372,  30  L.  Ed.  956,  7  Sup.  Ct.  1023,  where  the  grant  was 
of  the  first  class,  with  defined  boundaries,  the  grantees  taking  the 
whole;  United  States  v.  McLaughlin,  127  U.  S.  448,  32  L.  Ed.  220,  8 
Sup.  Ct.  1186,  where  the  grant  was  of  the  second  class,  denominated  a 
float ;  Cameron  v.  United  States,  148  U.  S.  309,  37  L.  Ed.  462,  13  Sup. 
Ct.  599,  holding  where  by  the  grant  it  appeared  the  limits  were  to  be 
designated  by  monuments,  which  were  actually  made,  it  was  doubtful 
whether  it  was  not  a  grant  by  boundaries. 

Courses  and  distances  give  place  to  known  monuments  and  boundaries, 
referred  to  as  identifying  the  land.  Monuments  may  be  either  natural  or 
utiflclal,  such  as  rivers,  streams,  springs,  stakes,  marked  trees,  fences  or 
bididiiigi. 
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Approved  in  Hall  v.  Gaplis,  109  La.  484,  33  South.  571,  following 
rale;  Meyer-Clarke-Rowe  Mine?  Co.  v.  Steinfield,  9  Am.  249,  80  Pac. 
401,  applying  role  to  mining  claim;  Watkins  v.  King,  118  Fed.  537,  55 
C.  C.  A.  290,  holding  it  erroneous  to  charge  jury  to  ignore  calls  for 
natural  objects  and  to  be  controlled  by  courses  and  distances,  as  objects 
called  for  could  not  be  found  on  courses  or  at  distances  called  for, 
where  evidence  shows  existence  of  objects;  Garrard  v.  Silver  Peak 
Mines,  82  Fed.  585,  where  the  courses  as  described  in  the  United  States 
patent  differed  from  those  given  by  the  building  and  monuments,  re- 
ferred to  in  same  patent  as  found  on  the  ground;  Root  v.  Town  of  Cin- 
cinnati, 87  Iowa,  204,  54  N.  W.  207,  holding  the  same  rule  was  applica- 
ble to  town  plats,  where  there  was  a  discrepancy  between  the  courses 
and  distances  indicated  by  the  plat  and  the  survey  as  actually  made, 
the  latter  controls. 

Boundaries  in  deed.    Note,  12  Am.  Dec.  70. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St. 
Bep.  lOOS. 

Miscellaneous.  Cited  in  Snyder  v.  Sickles,  98  XT.  S.  214,  25  L.  Ed. 
.102,  holding  where  specific  boundaries  of  a  tract  are  set  forth  in 
original  concession,  decree  of  confirmation  locates  tract  without  any 
necessity  for  a  subsequent  survey. 
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6  WalL  1-16, 18  L.  Ed.  836,  MAUKAN  v.  AXJ2AN0E  INS.  00. 

Oaptnre  within  m earning  of  a  qiarine  insurance  policy  may  1)6  a  taking 
ty  the  enemy;  taking  of  a  neutral  sivip  by  a  belligerent,  Jnri  belli;  by  a 
fUendly  power  in  time  of  peace;  or  even  by  tbe  government  to  wbicb  it 
belongs. 

Approved  in  National  Safe  Deposit  Co.  v.  Stead,  260  HI.  608,  Ann. 
OaiT.  1912B,  480,  96  N.  E.  983,  upholding  law  which  required  safe  deposit 
eompany  to  aid  in  collection  of  inheritance  tax. 

Oaptnre  is  deemed  la'wf  ol  only  when  made  by  a  dedared  enemy,  law- 
tuny  commissioned^  and  according  to  laws  of  war. 

Approved  in  Territory  v.  Building  &  Loan  Assn.,  10  N.  M.  347,  62 
Pae.  1101,  holding  corporate  shares,  whether  pledged  or  unpledged,  are 
taxable  at  cash  value  in  name  of  corporation;  Minneapolis  etc.  Go.  v. 
Traill  Co.,  9  N.  D.  221,  82  N.  W.  730,  upholding  Laws  1899,  o.  6,  relat- 
ing  to  assessment  and  taxation  of  grain  elevators  and  warehouses. 

All  proceedings  of  Sonthem  States  whereby  existing  governments  were 
overthrown  and  new  ones  erected  were  whoUy  void. 

Approved  in  Hall  v.  Hall,  43  Ala.  498,  499,  602,  94  Am.  Dec.  708, 
709,  711,  holding  guardian  liable  for  investment  in  Confederate  funds 
made  under  laws  of  insurrectionary  State  government ;  Ex  parte  Norton, 
44  Aia.  180,  holding  lawful  State  government  may  authorize  new  trials 
of  causes  tried  by  courts  under  insurrectionary  government;  Todd  v. 
Nealy  49  Ala.  269,  holding  person  appointed  notary  by  insurrectionary 
government  of  Louisiana  not  a  notary  de  facto,  and  his  protest  ineffect- 
ive; Noble  V.  Cullom,  44  Ala.  660,  664,  681,  holding  courts  created  by 
secession  government  of  Alabama  illegal,  and  their  judgments  void; 
&raggB  V.  Mayor  etc.  of  Huntsville,  46  Ala.  222|  holding  Alabama  Con- 
Vi-21  (321) 
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stitation  adopted  during  secession  void^  and  former  Constitution  not 
abrogated  thereby;  Mosely  v.  Tuthill,  45  Ala.  648,  649,  6  Am.  Rep.  716, 
716,  and  Cuyler  v.  FarreU,  1  Abb.  (U.  S.)  180,  Fed.  Cas.  3623,  holding 
void  proceedings  nnder  decree  of  Confederate  court  ordering  probate 
sale;  Thomas  v.  Taylor,  42  Miss.  704,  2  Am.  Rep.  635,  holding  law  of 
insurrectionary  government  of  Mississippi,  making  cotton  notes  receiv- 
able in  payment  of  taxes,  not  binding  on  subsequent  legal  government. 

Distinguished  in  Newton  v.  Bushong,  22  Gratt.  635,  12  Am.  Rep*  557, 
exempting  Virginia  executor  from  liability  for  surrendering  to  Confed- 
erate government  under  its  laws  money  bequeathed  to  Indiana  l^atee. 

Wliile  Confederate  government  was  not  lawful  government,  it  was  one 
In  fact,  80  as  to  be  deemed  the  ruling  power  over  its  territory,  and  to  be 
accordedr  many  belligerent  rights  by  the  United  States,  whiph  conducted  the 
war  as  a  public  war. 

Approved  in  New  Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall. 
394,  22  L.  Ed.  358,  holding  lease  made  by  Federal  military  governor  valiil 
as  act  of  conquering  power;  Mitchell  v.  United  States,  21  Wall.  351, 
22  L.  Ed.  587,  holding  purchase  of  cotton  in  Confederacy  by  citizen  of 
loyal  State ■  commerce  with  enemy  and  void;  Ford  v.  Surget,  97  U.  S. 
616,  619,  24  L.  Ed.  1025,  1026  (affirming  46  Miss.  155),  holding  destrao- 
tion  of  cotton  by.  order  of  Confederate  authorities  a  legitimate  act  of 
belligerency  and  destroyer  not  liable;  Coolidge  v.  Guthrie,  1  Flipp,  99, 
Fed.  Cas.  3185,  holding  sale  of  captured  cotton  by  military  officer  valid ; 
Kanawha  Coal  Go.  v.  Kanawha  etc.  Coal  Co.,  7  Biatchf .  409,  Fed.  Cas. 
7606,  holding  rebellion  a  public  war,  and  sale  of  land  by  resident  of 
Confederacy  to  resident  of  New  York  void ;  Ford  v.  Surget,  46  Miss.  155, 
holding  destruction  of  cotton  by  order  of  Confederacy  a  legitimate  bel- 
ligerent act,  and  destroyer  not  liable;  Wellman  v.  Wickerman,  44  Mo. 
486,  holding  seizure  and  sale  of  mare  by  Federal  military  officer  an  act 
of  belligerency,  and  title  passed  thereby;  De  Jamett  v.  De  Giverville, 
56  Mo.  444,  holding  Civil  War  a  public  war,  and  commerce  between 
citizen  of  loyal  and  seceding  States  interdicted;  De  Rothschilds  v. 
Auditor,  22  Gratt.  49,  holding  State  not  liable  for  destruction  by  Con- 
federates of  tobacco  stored  in  State  warehouse,  same  being  act  of  bel- 
ligerency ;  Coppell  V.  Hall,  7  Wall.  554,  19  L.  Ed.  247,  holding  British 
consul's  contract  to  protect  rebel  cotton  during  war  void;  The  Ambrose 
Light,  25  Fed.  430,  446,  arguendo,  ship  commissioned  by  Columbian 
insurgents  not  a  pirate;  Pfeuffer  v.  Maltby  Cases,  54  Tex.  462,  as  to 
status  of  Confederate  government ;  dissenting  opinion  in  Sprott  v.  United 
States,  20  Wall.  471,  22  L.  Ed.  374,  majority  holding  Confederacy  pos- 
sessed no  power  to  hold  personal  property;  dissenting  opinion  in  The 
Emancipation  Cases,  31  Iez«  543,  as  to  status  of  Confederate  govern- 
ment. 
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Qualified  in  Billgerry  v.  Branch,  19  Gratt.  409,  100  Am.  Dec.  .689, 
holding  existence  of  war  did  not  release  indorsq^  where  parties  werd 
residents  of  seceding  States,  they  being  still  citizens  of  the  United 
States ;  Caperton  v.  Martin,  4  W.  Va.  169,  160,  holding  plea  of  belliger- 
ency no  defense  against  detention  of  citizen  by  Confederate  provost 
inarshall 

Continuance  of  constitutional  guaranties  during  war  or  insurrec- 
tion.   Note,  45  L.  R.  A.  (N.  S.)  1000. 

Seizure  of  a  diip  by  Oonfederata  naval  forces  constituted  capture  witmn 
terms  of  warnmty,  assumtag  risk  from  capture. 

Approved  in  Lewis  v.  Ludwich,  6  Cold.  372,  98  Am.  Dec.  457,  holding 
common  carrier  not  liable  for  nondelivery  of  goods  captured  by  organ^ 
ized  rebels. 

Distinguished  in  Babbitt  v.  Sun  Ins.  Co.,  23  La.  316,  holding  seizure 
of  vesdel  by  mob  without  pretext  of  authority,  not  capture  within  terms 
of  warranty. 

Liability  of  insurer  of  vessel  or  cargo  "warranted  free  from  cap- 
ture.''   Note,  5  B.  S.  0.  75. 

Liability  of  marine  insurer  for  losses  arising  out  of  war.    Note,  5 
B.  S.  0.  7,  82. 

Miscellaneous.  The  Three  Friends,  166  U.  S.  60,  41  L.  Ed.*  917,  17 
Sup.  Ct.  501,  citing  brief  in  principal  case;  Louisville  R.  R.  Co.  v.  State, 
8  Heisk.  788,  erroneously  cited. 

6  WaU.  15-18»  18  L.  Ed.  818,  HAIOHT  ▼.  PITTSBnEa  ETC.  E.  B.  OO. 

Tax  levied  under  revenue  act  of  1861,  upon  Interest  due  on  railroad 
iKmds,  is  a  tax  upon  tlie  bondboldeis. 

Approved  in  United  States  v.  Baltimore  etc.  R.  R.  Co.,  17  Wall.  326, 
21  L.  Ed.  599  (affirming  24  Fed.  Cas.  978),  holding,  such  duty  a  tax  on 
bondholder,  which  for  convenience  may  be  paid  by  company;  United 
States  V.  Erie  Ry.  Co.,  106  U.  S.  332,  27  L.  Ed.  154, 1  Sup.  Ct.  229,  hold- 
ing company  liable  for  amount  of  tax  on  interest  paid  in  full  by  it  to 
bondholder;  New  Jersey  etc.  R.  R.  Co.  v.  Beardsley,  35  N.  J.  L.  481, 
holding  court  may  deduct  amount  of  tax  from  bondholders'  judgment 
for  interest,  company  having  paid  tax;  South  Nashville  Street  R.  R. 
Co.  V.  Morrow,  87  Tenn.  426,  2  L.  B.  A.  860,  11  S.  W.  353,  as  authority 
for  sustaining  Tennessee  act,  containing  like  provisions;  Ammidovm  v. 
Freeland,  101  Mass.  310,  3  Am.  Rep.  362,  where  purchaser  was  held 
liable  for  duty  paid  by  vendor,  /under  chapter  173,  section  97,  Act  of 
1864 ;  dissenting  opinion  in  Barnes  v.  Railroads,  17  Wall.  319,  21  L.  Ed» 
55I9  majority  holding  said  duty  a  tax  upon  the  company. 
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DistingoiBhed  in  United  States  v.  Loaisville  ft  N.  R.  Ck>.|  33  Fed.  831, 
holding  said  duty  a  tfa  upon  business  of  company. 

6  WalL  la-^,  18  L.  Ed.  SOe,  THE  AMRTiTH. 

Master  of  Tessel  has  power  to  sell  lier  In  case  of  necessity,  witiiovt  ex- 
press antliority  from  owner.  / 

Approved  in  McCall  v.  Sun  etc.  Ins.  Co.,  66  N.  Y.  517,  where  master 
sold  wrecked  bark,  expense  of  repairs  exceeding  her  value. 

Qualified  in  Astsrup  v.  Lewy,  19  Fed.  541,  holding  master  must  com- 
municate with  owner  if  possible;  The  Julia  Blake,  107  U.  S.  428,  27 
L.  Ed.  699,  2  Sup.  Ct.  699,  holding  sale  void  where  master  had  oppor- 
tunity to  communicate  with  owner  but  neglected  it. 

Master's  power  to  sell  or  hypothecate  his  vessel^  freight  or  cargo. 
Note,  63  Am.  Pec.  688,  689,  640,  641. 

8al^  of  ship  by  her  master  becomes  a  necessity  wlian  nothing  better  can 
be  done  for  ownan. 

Approved  in  The  Bark  Herald,  8  Ben.  411,  Fed.  Cas.  6393,  holding 
condition  fulfilled  where  repair  would  amount  to  two-thirds  ship's  value, 
master  lacking  funds;  L'Ameriqne,  35  Fed.  843,  holding  necessity  a 
question  of  fact,  depending  on  circumstances. 

Agency  arising  from  necessity.    Note,  2  E.  B.  0.  542. 

7o  Justify  a  master  in  selling  his  ship,  good  f sltb  and  necesrity  must 
concur  (mere  expediency  being  insnffldent),  and  purchaser  most  prove  both. 

Approved  in  The  Steamship  Styria  ^.  Morgan,  186  U.  S.  9,  46  L.  Ed. 
1088,  22  Sup.  Ct.  735,  holding  discharge  of  cargo  of  contraband  at  irtter- 
mediate  port  was  reasonable  exercise  of  discretion  by  master;  The 
Kronprinzessin  Cecilie,  228  F^d.  957,  master  held  justified  in  abandon- 
ing voyage  because  of  information  that  war  was  imminent;  The  Yar- 
kand,  120  Fed.  891,  893,  58  C.  C.  A.  73,  affirming  117  Fed.  340,  341, 
which  upholds  sale  by  master  where  surveyors  wore  of  opinion  that 
stranded  vessel  could  not  be  salved  within  reasonable  expense  and  rec- 
ommended sale;  The  Raleigh,  37  Fed.  126,  holding  sale  valid  where 
ship  was  bought  by  one  of  the  surveyors,  but  with  underwriters'  ap- 
proval, and  at  public  auction;  Astsrup  v.  Lewy,  19  Fed.  541,  holding 
master's  right  to  sell  limited  by  nature  of  necessity;  McCall  v.  Sun  etc. 
Ins.  Co..  66  N.  Y.  517,  and  The  Trenton,  4  Fed.  662,  holding  sale  justi- 
fiable under  circumstances  of  each  case;  Howland  v.  India  Ins.  Co.,  131 
Mass.  255,  denying  application  where  owners  could  have  been  but  were 
not  notified;  The  Bridgewater,  4  Fed.  Cas.  107,  as  enunciating  role  of 
syilabua. 
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B«fore  Mlli&g  bis  ihip,  muUr  murt^  if  possible,  oonsidt  lier  owners, 
tod  cause  her  to.be  surreyed  by  disinterested  parties,  capably  of  advising 
iS  to  ivbetber  or  not  she  can  be  repaired. 

Approved  in  Philadelphia  ft  G.  S.  S.  Co.  v.  McCauldin,  202  Fed.  737, 
121  C.  C.  A.  197,  upholding  *snrvey  and  finding  of  fitness  for  charter  ser- 
vice, in  absence  of  concealment,  latent  defect,  bias,  or  fraud;  The 
Tarkand,  117  Fed.  338,  upholding  sale  by  master  where  surveyors  were 
of  opinion  that  stranded  vessel  could  not  be  salved  within  reasonable 
expense  and  reconmiended  sale ;  The  Bark  Herald,  8  Ben.  411,  Fed.  Cas. 
6393,  where  communication  with  owners  was  unfeasible  and  surveyors 
advised^  sale ;  Howland  v.  India  Ins.  Co.,  131  Mass.  255,  holding  sale  in- 
valid where  master,  having  the  opportunity,  failed  to  notify  owners; 
The  Julia  Blake,  107  U.  S.  428,  27  L.  Ed.  599,  2  Sup.  Ct.  699,  holding 
hypothecation  of  cargo  void,  where  it  could  have  been  forwarded  by 
another  ship,  and  master  had  opportunity  to  notify  owner;  The  Blue 
Jacket,  10  Ben.  252,  Fed.  Cas.  1569,  and  The  Bridgewater,  4  Fed.  Cas. 
107,  to  point  that  advice  of  suiveyors  is  strong  evidence  in  justification 
of  master's  proceedings;  Astsrup  v.  Lewy,  19  Fed.  541,  as  to  necessity 
for  communication  with  owners;  McCall  v.  Sun  etc.  Ins.  Co.,  66  N.  T. 
517,  as  defining  master's  duties  before  selling. 

Distinguished  in  The  R.  P.  Fitzgerald,  212  Fed.  684,  129  C.  C.  A.  214, 
owner  held  not  protected  by  Harter  act  where  tbere  was  leak  in  floor  of 
lamp-room,  though  vessel  had  passed  inspections  and  surveys. 

When  BUp  is  lawfully  sold  by  the  master,  purchaser  takes  absolute 
tttte,  divested  of  all  liens,  whidi  are  transferred  to  proceeds  of  sale. 

Approved  hi  Meissner  v.  Stein/  72  Ga.  236,  holding  pilot's  tien  followed 
proceeds  of  sale,  not  ship;  The  Lottawanna,  20  Wall.  221,  22  L.  Ed. 
268,  holding  proceeds  of  sale  payable  intact  to  owner,  no  liens  existing; 
The  Trenton,'  4  Fed.  659,  662,  holding  sale  under  decree  of  foreign 
admiralty  eourt  will  be  held  valid  everywhere. 

Where  ship  is  sold  by  her  master,  bill  of  sale  is  unnecessary  to  pass 
title. 

Approved  in  The  Orlando  v.  Wooten,  214  Fed.  272,  sale  held  complete 
without  bill  of  sale  and  without  payment  of  price;  Scranton  v.  Coe,  40 
Conn.  162,  and  The  Marion  S.  Harris,  85  Fed.  799,  29  C.  C.  A.  428, 
both  holding  sale  complete  on  payment  and  delivery,  and  bill  of  sale 
unnecessary;  Columbia  River  etc.  Co.  v.  Vancouver  Transp.  Co.,  32  Or. 
536,  52  Pac.  514,  holding  written  authority  unnecessary  for  execution 
of  lease  of  steamer. 

Distinguished  in  Dize  v.  Beacham,  81  Md.  609,  32  Atl.  245,  possession 
of  a  vessel  by  one-  as  master  is  not  notice  to  persons  dealing  with  vesselj 
of  prior  parol  purchase  by  him  of  half  interest  in  vessel. 
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•  

Bale  by  master,  In  Haytl,  of  disabled  diip,  owned  In  Holland,  after 

careful  sunrey  by  five  disinterested  persons  appointed  by  Dutch  consiil,  who 

advised  such  sale  as  necessary,  held  valid. 

Approved  in  McCall  v.  Sun  etc.  Co.,  66  N.  Y,  517,  holding  sale  under 
similar  circumstances  ^as  necessary,  and  did  not  affect  insurance  com- 
pany's liability;  The  Raleigh,  32  Fed.  635,  holding  fact  that  it  subse- 
quently appeared  that  ship  was  not  severely  injured  did  not  invalidate 
sale. 

6  WaU.  81-36,  18  L.  Ed.  749,  SOUTHEBN  8.  8.  OO.  V.  POBT  WASDEN8. 

Exclusive  power  to  regulate  interstate  commerce  was  given  Congress, 
with  intent  to  place  it  beyond  interruption  from  conflicting  or  hostile  State 
laws. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  884,  holding 
void  Laws  Wis.  1905,  p.  37,  c.  19,  as  amended,  providing  for  inspection 
of  grain,  as  applied  to  interstate  shipments;  Webb  v.  Dunn,  18  Fla. 
724,  holding  State  law  levying  harbor  fees,  irrespective  of  services  ren- 
dered, unconstitutional. 

Power  of  Congress  over  interstate  commerce  was  not  intended  to  inter- 
fere with  Jurisdiction  of  States  over  subjects  properly  within  their  sphere, 
such  as  quarantine,  health,  police  and  internal  trade. 

Approved  in  Morgan's  S.  8.  Go.  v.  Louisiana  Board  of  Health,  36 
La.  Ann.  669,  670,  upholding  State  quarantine  law. 

Distinguished  in  Williams  v.  The  Henderson,  29  Fed.  Gas.  1374,  hold- 
ing Florida  act  exempting  ships  owned  in  State  from  half -pilotage  fees, 
not  a  police  regulation,  and  void. 

Congress  by  omission  to  exercise  certain  powers  has  left  to  States,  regu- 
lation of  some  matters  clearly  within  such  powers. 

Approved  in  Phelps  v.  Racey,  60  N.  Y.  15,  19  Am.  Bep.  144,  upholding 
law  prohibiting  sale  of  game  from  other  States  at  certain  seasons. 

Louisiana  statute,  providii^g  that  port  wardens  of  New  Orleans  should 
be  paid  a  fee  by  every  vessel  arriving  in  said  port,  whether  called  upon  for 
services  or  not,  is  a  regulation  of  commerce,  and  tonnage  duty,  and  un- 
constitutionaL 

Approved  in  Way  v.  New  Jersey  S.  S.  Go.,  133  Fed.  192,  Laws  N.  Y. 
1897,  p.  701,  c.  592,  §  63,  imposing  tonnage  duty,  is  void ;  Harbor 
Gommrs.  v.  Pashley,  19  S.  G.  319,  holding  unconstitutional  like  charge 
levied,  according  to  length,  on  all  vessels  entering  Gharleston;  Hackley 
V.  Geraghty,  34  N.  J.  L.  334,  and  Webb  v.  Dunn,  18  Fla.  724,  730,  hold- 
ing similar  acts  unconstitutional;  Gloucester  Ferry  Go.  v.  Pennsylvania, 
114  U.  S.  211,  29  L.  Ed.  165,  5  Sup.  Gt.  832,  holding  tax  on  interstate 
ferry  unconstitutional;  Howe  Machine  Go.  v.  Gage,  100  U.  S.  677,  25 
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L  Ed.  755,  argoendo ;  Foster  v.  Master  etc.,  94  U.  S.  247>  24  L.  Ed.  123 
(overmling  26  La.  Ann.  106,  107),  holding  unconstitutional  Louisiana 
law,  regulating  survey  of  hatches  of  outgoing  ships. 

Distinguished  in  St.  Louis  v.  Eagle  Packet  Co.,  214  Mo.  653, 114  S.  W. 
26^  upholding  city  ordinance  compelling  boats  to  pay  for  use  of  wharf 
according  to  their  tonnage;  Sherlock  v.  Ailing,  44  Ind.  195,  holding 
'  Indiana  act  relating  to  accidents  on  steamboats  plying  between  Ohio 
and  Indiana  not  interference  with  commerce;  Providence  Coal  Co.  v. 
Providence  etc.  R.  R.  Co.,  15  R.  I.  310,  4  Atl.  397,  sustaining  statute 
prohibiting  discrimination  in  railroad  rates;  Wheeling  etc.  Transp.  Co. 
v.  Wheeling,  9  W.  Va.  181,  27  Am.  Rep.  556,  holding  steamboats  owned 
in  State  taxable  as  part  of  property  thereof;  Master  etc.  of  New  Orleans 
v.  Foster,  26  La.  Ann.  106,  107,  sustaining  act  prohibiting  all  except 
certain  officers  from  surveying  hatches  of  outgoing  ships;  Morgan's  S.  S. 
Co.  V.  Louisiana  Board  of  .Health,  118  U.  S.  463,  80  L.  Ed.  241,  6  Sup. 
Ct.  1118,  sustaining  statute  lev3dng  quarantine  fee  on  incoming  ships; 
Insm^nce  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  181,  80 
Am.  Sep.  854,  sustaining  tax  on  premiums  received  by  insurance  com- 
panies incorporated  in  Pennsylvania  as  not  within  rule. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
695# 

Oongrees  lias  ezpresflly  recognised  liffiA  of  States  to  pass  pilot  laws. 
Approved  in  Webb  v.  Dunn,  18  Fla.  728,  holding  void  act  providing 
for  fees  from  vessels  making  fast  to  wharf. 

Bight  to  recover  pUotaipe  Is  based  upon  contract  as  well  as  upon  State 
laws. 

Approved  in  Banta  v.  McNeil,  5  Ben.  76,  77,  Fed.  Cas.  966,  holding 
recovery  of  half  pilotage,  based  on  contract,  not  on  penalty,  and  within 
admiralty  jurisdiction. 

Any  duty  on  a  ship,  wbether  a  fixed  smn  upon  Its  whole  tonnage  or  one 
to  be  ascertained  by  comparing  tonnage  with  rate  of  duty,  comes  within  the 
constitutional  prohibition  of  State  duties  on  Imports. 

Approved  in  Keckevoet  v.  Dubuque,  158  Iowa,  643,  138  N.  W.  545, 
wharfage  fee  held  imreasonable ;  Inman  S.  S.  Co.  v.  Tinker,  94  U.  S. 
245,  24  If.  EcL  122,  holding  unconstitutional  New  York  tax  on  all  ships, 
according'  to  tonnage,  entering  New  York;  Harbor  Commrs.  v.  Pashley, 
19  S.  C.  323,  holding  graduated  charge  based  on  length  of  ship  within 
prohibition;  Johnson  v.  Drummond,  20  Gratt.  423,  holding  unconstitu- 
tional, law  dxing  license  fees  of  master  of  oyster-boats  according  to  the 
tonnage  of  same;  Booth  v.  Lloyd,  33  Fed.  598,  holding  Maryland  ton- 
nage tax   on   nonresident's  oyster-boatSi  unconstitutional;  St.  Louis  v. 
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SeholenbuTg  etc.  Lumber  Co.,  13  Mo.  App.  60,  holding  Qneonstitutional, 
ordinance  levying  wharfage  on  all  craft  landing  in  harbor^  whether  at 
city  wharves  or  not;  State  Tonnage  Tax  Cases,  12  Wall.  218,  20  L.  Ed. 
375,  holding  State  tonnage  tax  unconstitutional  even  when  levied  only 
on  ships  owned  and  used  wholly  within  State;  Cannon  v.  New  Orleans, 
20  Wall.  581,  22  L.  Ed.  419,  holding  unconstitutional,  wharfage  tax, 
according  to  tonnage  on  ships  landing  uny where  in  port ;  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  376,  27  L.  Ed.  428,  2  Sup.  Ct.  266; 
Machine  Co.  v.  Gage,  100  U.  S.  677,  25  L.  Ed.  755;  Morgan's  S.S.  Co. 
V.  Louisiana  Board  of  Health,  36  La.  Ann.  669,  670,  and  Simpson  v. 
Shepard,  230  U.  S.  405,  Aim.  Oaa.  1916A,  ;18,  48  L.  S.  A.  (N.  8.)  1151, 
57  L.  Ed.  1544,  33  Sup.  Ct.  729,  all  arguendo. 

Distinguished  in  The  North  Cape,  6  Diss.  510,  Fed,  Cas.  10,316,  hold- 
ing tax  on  ship  as  part  of  taxable  property  of  city  not  a  tonnage  duty ; 
Northwestern  Union  Packet  Co.  v.  St.  Louis,  4  Dill.  15,  Fed.  Cas.  10,345, 
sustaining  ordinance  levying  wharfage  dues  on  ships  using  city's 
wharves;  Lott  v.  Mobile,  43  Ala.  584,  sustaining  State  tonnage  tax  on 
ships  engaged  altogether  in  internal  trade  of  State;  Harbor  Master, 
etc.,  V.  Southerland,  47  Ala.  516,  construing  act  providing  for  harbor- 
master's fees  payable  where  services  were  necessary,  as  police  regula- 
tion; Morgan  v.  Parham,  16  Wall.  475,  21  L.  Ed.  804,  holding  tax  on 
foreign  ships  unconstitutional  on  other  grounds;  Keokuk  Packet  Co. 
V.  Keokuk,  95  U.  S.  86,  24  L.  Ed.  380,  sustaining  ordinance  levying 
wharfage  in  proportion  to  tonni^e  on  boats  using  city's  wharves; 
Keokuk  v.  Keokuk  Packet  Co.,  45  Iowa,  208,  same  as  last  case,  on 
ground  that  such  fees  were  compensation  for  use  of  wharves;  Common- 
wealth V.  Philadelphia  ft  R.  R.  R.  Co.,  62  Pa.  St.  300,  1  Am.  Rep.  412, 
sustaining  tonnage  tax  on  transx>ortation  companies,  as  tax  upon  fran- 
chises granted  by  State;  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107 
U.  S.  698,  27  L.  Ed.  587,  2  Sup.  Ct.  737,  sustaining  ordinance  levying 
wharfage  for  use  of  city  wharves. 

6  WaU.  35-49,  18  L.  Ed.  745,  CBANDALZ.  T.' NEVADA. 

State  statute  levying  a  tax  on  every  person  leaving  State  by  means  of 
common  carrier,  and  providing  that  said  tax  should  be  paid  for  such  per- 
sons by  the  carriers,  is  a  tax  on  the  passenger,  not  invalid  as  a  State  tax 
on  exports. 

Approved  in  Indiana  v.  Pullman  Palace  Car  Co.,  11  Biss.  566,  16  Fed. 
200,  holding  tax  on  gross  earnings  within  State  of  foreign  railway  cor- 
poration a  tax  on  passenger;  Treasurer  v.  Philadelphia  etc.  R.  R.,  4 
Houst.  189,  202,  holding  tax  in  proportion  to  passengers  carried  a  tax 
on  passenger,  and  void  as  far  as  applied  to  interstate  traffic;  Case  of 
the  State  Freight  Tax,  15  Wall.  281,  21  L.  Ed.  168,  holding  tax  accord- 
ing to  freight  carried  through  Pennsylvania  a  tax  on  the  freight,  not 
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®"  ^«.xrier;  Cook  v,  Penn,  97  U.  S.  571,  24  L.  Ed.  1017,  holding  tax  on 

,  l^^oneer's  sales  a  tax  on  the  goods,  not  the  bnsineas;  Joseph  v.  Ran* 

•^  ^b>  71  Ala.  508,  46  Am.  Rep.  852,  holding  unconstitutional  an  act 

i^^^^ing  a  license  tax  ni)on  persons  removing  laborers  from  State,  as 

46^  ^S  outgoing  laborers ;  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S. 

g^'    ^€  L.  Ed.  1068,  holding  tax  on  telegraph  companies  a  tax  on  mes- 

40,  ^^  ;  Moran  v.  New  Orleans,  112  U.  S.  73,  28  L.  Ed.  655,  5  Sup.  Ct. 

jjL  ^^d    Pullman's    Palace    Car  Co.  v.  Twombly,  29    Fed.  667,  both 

98  ^^^do;  dissenting  opinion  in  Commonwealth  v.  Gloucester  Ferry  Co., 

'^  ».  ^  St.  124,  holding  tax  on  foreign  f«rry  corporation  doing  business 

^^Ute  a  tax  on  the  passenger  and  void. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  24, 
.  holding  city  license  tax  on  foreign  telegraph  company  not  a  tax  on 
messages;  State  v.  Baltimore  ft  O.  R.  R.  Co.,  34  Md.  362,  368,  370,  373, 
376,  holding  contract  between  State  and  railroad  for  payment  to  State 
of  percentage  of  fares  collected  on  a  branch  line  not  a  tax  on  passen- 
gers; Western  Union  Tel.  Co.  y.  Mayer,  28  Ohio  St.  529,  holding  tax  on 
gross  receipts  within  State,  of  foreign  telegraph  company,  not  a  tax  on 
messages;  State  v.  United  States  etc.  Express  Co.,  60  N.  H.  262,  holding 
discriminating  tax  on  express  companies  void|  but  not  as  a  tax  on 
freight. 

Authority  to  regulate  commerce  Includes  Bome  powers  of  national  scope, 
wUch  can  only  be  exercised  1>7  Congress,  and  some  which  can  host  be  ex- 
ercised by  States,  hut  when  Congress  has  acted  within  its  powers,  State 
cannot  act  in  same  field. 

Approved  in  State  v.  S.,  S.  Constitution,  42  Cal.  588,  590,  10  Am. 
Rep.  310,  812,  denying  right  of  State  to  regulate  emigration,  even 
where  Congress  has  not  acted;  State  v.  Baltimore  &  Ohio  R.  R.  Co.,  24 
"W.  Va.  789,  49  Ahl  Rep.  292,  holding  act  prohibiting  unnnecessary 
Sunday  labor  one  of  internal  policy,  and  valid ;  United  States  v.  Duluth, 

1  Dill,  472,  Fed.  Cas.  15,001,  denying  right  of  city  to  improve  harbor, 
Federal  government  having  undertaken  said  work;  Mobile  v.  Kimball, 
102  U.  S.  701,  26  L.  Ed.  241,  sustaining  concurrent  jurisdiction  to 
improve  harbor.  Federal  government  not  having  acted;  Cincinnati  etc. 
Packet  Co.  v.  Catletsburg,  105  U.  S.  563,  26  L.  Ed.  1171,  and  Parkersburg 
etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  702,  705,  27  L.  Ed.  588,  589, 

2  Sup.  Ct.  741,  744,  upholding  State  power  to  regulate  landing  of  ships. 
Congress  not  having  done  so;  The  Canal-Boat  Ann  Ryan,  7  Ben.  23, 
Fed.  Cas.  42S,  upholding  right  of  State  to  fix  wharfage  charges.  Con- 
gress Bot  having  done  so;  The  Clymene,  9  Fed.  166,  holding  State  pilot- 
age laws  subject  to  Federal ;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed. 
365,  dissolving  State  injunction  enjoining  railroad  from  carrying  cer- 
tain persons  into  State;  Jamieson  v.  Indiana  Gas  Co.,  128  Ind.  679, 
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12  L.  B.  A.  660,  28  N.  E.  84,  holding  r^alation  of  pressure  in  pipes 
cariying  natural  gas  to  other  States  a  valid  police  power;  Robhins  v. 
Shelby  Co.,  120  U.  S.  492,  59  Am.  Rep.  269,  30  L.  Ed.  696,  7  Sup.  €t. 
594,  to  point  that  power  of  Congress  over  interstate  commerce  is  ex- 
clusive ;  Kaeiser  v.  Illinois  Cent.  R.  R.  Co.,  6  McCrary,  499, 18  Fed.  163, 
holding  unconstitutional  Iowa  law  regulating  rates  as  far  as  applied  to 
interstate  traffic ;  Carton  v.  Illinois  Cent.  R.  R.  Co.,  69  Iowa,  162,  44  Am. 
Rep.  676,  13  N.  W.  69,  denying  right  of  State  to  fix  rates  applying  to 
interstate  roads;  Ward  v.  State,  31  Md.  287,  1  Am.  Rep.  56,  upholding 
State  law  taxing  drummers ;  Council  Bluffs  v.  Kansas  City  etc.  R.  R.  Co., 
46  Iowa,  360,  361,  24  Am.  Rep.  780,  781,  to  point  that  congressional 
action  ousts  State's  jurisdiction;  Osborne  v.  Mayor  etc.  of  Mobile,  44 
Ala.  499,  upholding  license  on  all  express  companies  doing  business  in  . 
State;  Frasher  v.  State,  3  Tex.  App.  269,  30  Am.  Rep.  135,  Pound  v. 
Turck,  96  U.  S.  463,  24  L.  Ed.  527,  Henderson  v.  Mayor,  92  U.  S.  272,  23 
L.  Ed.  549,  and  Western  Union  Tel.  Co.  v.  Atlantic  ft  Pac.  TeL  Co., 
6  Nev.  107,  all  arguendo;  dissenting  opinion  in  Wabash  R.  R.  Co.  v. 
Illinois,  118  U.  S.  686,  30  L.  Ed.  254,  7  Sup.  Ct.  18,  holding  State  law 
prohibiting  rate  discriminatio^  valid,  majority  contra. 

Qualified  in  Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260,  5  Sup.  Ct. 
1096,  holding  concurrent  State  action  strictly  confined  to  local  matters 
only  incidentally  affecting  interstate  commerce. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St  Rep.  550,  560. 

Corporate  taxation  and  the  commerce  clause.    Note^  60  L.  R.  A.  668. 

Kevada  statute  taxing  outgoing  passengers  la  not  a  regulation  ot  In- 
terstate commerce  wltbln  meaning  of  tbe  Constitution. 

Approved  in  Hardy  v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  711,  6  Pac.  10, 
Commonwealth  v.  Philadelphia  etc.  R.  R.,  62  Pa.  St.  300, 1  Am.  Rep.  412, 
and  dissenting  opinion  in  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa. 
St.  124,  majority  upholding  tax  on  business  of  a  corporation  merely  own- 
ing wharf  in  Pennsylvania. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  24, 
as  to  upholding  city  tax  on  foreign  telegraph  company  having  agency  in 
city. 

Nevada  statute  taxing  outgoing  passengers  is  Inconsistent  wltb  ilglit 
of  all  dtlsens  to  pass  fteely  through  every  part  of  United  States,  and  is 
unconstitutional. 

Approved  in  Lottery  Case,  188  U.  S.  349,  47  L.  Ed.  498,  23  Sup.  Ct- 
324,  and  Reilley  v.  United  States,  106  Fed.  904,  46  C.  C.  A.  25,  both  up- 
holding  act  of  1896  prohibiting  carriage  of  lotteiy  tickets  from  one  State 
to  another;  Ex  parte  White,  228  Fed.  91,  to  point  that  soldier  is  govern- 
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ment  instnunentality  and  not  subject  to  restraints  incident  to  collection 
of  poll  tax;  State  Treasurer  v.  Philadelphia  etc.  R.  R.  Co.,  4  Houst.  189, 
202,  holding  void  act  imposing  tax  on  carriers  for  eveiy  plissenger  trans- 
ported; Williams  v.  Fears,  110  Ga.  591,  35  S.  E.  701,  upholding  act  of 
1898  taxing  emigrant's  agents;  dissenting  opinion  in  Trammell  v.  Dins- 
more,  102  Fed.  807,  42  C.  C.  A.  623,  majority  holding  void  railroad  com- 
mission's order  after  passage  of  revenue  act  requiring  express  companies 
to  pay  stamp  taxes  alone;  Treasurer  v.  Philadelphia  etc.  R.  R.  Co.,  4 
Houst.  189,  holding  a  similar  tax  void;  Minot  v.  Philadelphia  etc.  R.  R. 
Co.,  2  Abb.  (U.  S.)  344,  Fed.  Cas.  9645,  holding  unconstitutidnal  statute 
taxing  locomotives  passing  through  State;  Covington  etc.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  213,  88  L.  Ed.  967,  14  Sup.  Ct.  1090,  denying  right 
of  State  to  fix  toll  rates  over  bridge  between  two  States;  Pullman 
Southern  Car  Co.  v.  Nolan,  22  Fed.  280,  281,  holding  tax  on  cars  cross- 
ing State  void;  Fargo  v.  Michigan,  121  U.  S.  238,  241,  80  L.  Ed.  892,  893, 
7  Sup.  Ct.  860,  861,  holding  tax  on  receipts  of  railroad  from  carriage  of 
passengers  into  or  through  State  void;  Case  of  State  Freight  Tax,  15 
Wall.  280,  281,  21  L.  Ed.  163,  holding  law  taxing  freight  carried  through 
State  void;  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  48,  29  L.  Ed. 
790,  6  Sup.  Ct.  641,  holding  tax  on  cars  crossing  State  void ;  Indiana  v. 
Pullman  Palace  Car  Co.,  11  Biss.  566,  16  Fed.  200,  holding  Indiana  tax 
on  gross  receipts  held  in  Ulinois,  but  earned  in  Indiana,  an  interference 
with  freedom  of  travel;  Kaeiser  v.  Illinois  Cent.  R.  R.  Co.,  5  McCrary, 
499,  18  Fed.  153,  holding  void  Iowa  statute  regulating  rates  over  inter- 
state railroad  crossing  State;  Philadelphia  S.  S.  Co. .v.  Pennsylvania, 
122  U.  S.  339,  30  L.  Ed.  1202,  7  Sup.  a.^  1121,  holding  State  tax  on 
steamship  company  engaged  in  interstate  trafGic  void ;  Bowman  v.  Chicago 
etc.  R.  R.  Co.,  125  U.  S.  481,  81  L.  Ed.  705,  8  Sup.  Ct.  696,  holding  void 
Iowa  law  prohibiting  the  importation  of  intoxicants ;  Joseph  v.  Randolph, 
71  Ala.  505,  46  Am.  Bep.  849,  holding  invalid,  statute  imposing  tax  on 
one  engaging  laborers  for  purpose  of  removing  same  from  State ;  Council 
Blufs  V.  Kansas  City  etc.  R.  R.  Co.,  45  Iowa,  349,  350,  24  Am.  Rep.  779, 
780,  denying  right  of  State  to  regulate  transfer  of  passengers  between 
interstate  railroads  as  an  interference  with  freedom  of  travel;  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed.  1189,  7  Sup.  Ct. 
1128,  holding  invalid  a  statute  compelling  delivery  of  telegrams  so  far 
as  it  applied  extraterritorially.  The  following  cases  cite  the  principal 
case  as  to  right  of  unrestricted  travel  and  commerce  within  the  United  . 
States;  United  States  v.  Anthony,  11  Blatchf.  204,  Fed.  Cas.  14,459, 
United  States  v.  Patterson,  55  Fed.  638,  Henderson  v.  Mayor,  92  U.  S. 
272,  23  L.  Ed.  549,  and  Doyle  v.  Continental  Ins.  Co.,  94'  U.  S.  541,  24 
L.  Ed.  152;  Ham  v.  State.  4  Tex.  Cr.  App.  665,  as  to  necessity  of  lack 
of  discrimination  in  State  laws ;  Hinson  v.  Lott,  8  Wall.  152,  19  L.  Ed. 
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889,  and  Wabash  etc.  R.  R.  Co.  v.  Illinois,  118  U.  S.  589,  691,  SO  L.  Ed. 
255,  256,  7  Sup.  Ct.  20,  21,  both  arguendo;  dissenting  opinion  in  Balti- 
more etc.  R.  I^  Co.  v.  Maryland,  21  Wall.  475,  22  L.  £d.  685,  majority 
upholding  stipulation  in  a  charter,  making  a  prox)ortion  of  railroad's' 
earnings  within  State,  payable  thereto;  dissenting  opinion  in  Pollock  v. 
Farmers'  Loan  &  T.  Co.,  158  U.  S.  691,  89  L.  Ed.  1144,  15  Sup.  Ct.  941, 
majority  holding  void  income  tax;  dissenting  opinion  in  Commonwealth 
V.  Gloucester  Ferry  Co.,  98  Pa.  St.  124,  majority  upholding  tax  on  busi- 
ness of  foreign  corporation  merely  owning  wharf  in  Pennsylvania,  void ; 
Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  24,  upholding  tax  on 
foreign  telegraph  company,  doing  business  in  city;  Pullman's  Palace 
Car  Co.  V.  Twombly,  29  Fed.  667,  upholding  State  tax  on  cars  run  in 
State  but  used  in  carrying  interstate  traffic;  Sherlock  v.  Ailing,  44  Ind. 
195,  upholding  State's  right  to  legislate  regarding  accidents  on  steam- 
boats plying  between  Indiana  and  Ohio ;  Fox  v.  Territory,  2  Wash.  Ter. 
300,  301,  5  Pac.  604,  upholding  right  of  territory  to  r^ulate  practice 
of  medicine;  Union  Refrigerator  Transit  Co.  v.  Ljmch,  18  Utah,  388,  65 
Pac.  641,  holding  cars  of  foreign  corporation  running  in  Utah  have 
situs  there  for  purposes  of  taxation;  Slaughter-House  Cases,  16  Wall. 
79^  21  L.  Ed.  409,  sustaining  law  creating  slaughtering  monopoly  in  New 
Orleans;  dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  428,  42  L.  Ed. 
1097,  18  Sup.  Ct.  670,  holding  liquor  landed  in  Iowa,  but  not  delivered 
to  consignee,  subject  to  Iowa  laws,  majority  holding  it  still  in  interstate 
transit;  Nelson  Lumber  Co.  v.  Loraine,  22  Fed.  57,  upholding  tax  on 
logs  cut  and  stored  in  Wisconsin  to  be  floated  to  Minnesota  in   the 
spring;  Higgins  v.  Rinker,  47  Tex.  390,  as  to  discrimination  in  State 
laws;  St.  Louis  v.  Western  Union  Tel.  Co.,  39  Fed.  60,  as  to  taxation  of 
instruments  of  interstate  communication;  United  States  v.  Patrick,  54 
Fed.  348,  as  to  right  of  all  citizens  to  share  government's  offices;  Noble 
V.  Cullom,  44  Ala.  564,  as  to  exclusive  powers  of  Congress. 

Distinguished  in  Hendrick  v.  Maryland,  235  U.  S.  624,  59  L.  Ed.  892, 
35  Sup.  Ct.  140,  upholding  law  regulating  use  of  motor  vehicles  by  non- 
residents ;  Twining  v.  New  Jersey,  211  U.  S.  97,  53  L.  Ed.  105,  29  Sup. 
Ct.  14,  exemption  from  self-incrimination  not  protected  from  State 
action  by  either  fifth  or  fourteenth  amendment;  Miller  v.  Texas,  153 
U.  S.  539,  38  L.  Ed.  814,  14  Sup.  Ct.  876,  dismissing  writ  of  error  where 
objection  that  Federal  question  was  involved  was  first  raised  on  peti- 
tion for  rehearing;  Dauphin  v.  Key,  McAr.  &  M.  (D.  C.)  208,  fraud 
order  issued  by  x)ostmaster-general  held  not  to  violate  any  privilege  of 
citizen  of  United  States;  Cofield  v.  Farrell,  38  Okl.  617,  134  Pac.  411, 
suffrage  held  hot  to  be  right  arising  under  Federal  Construction ;  Smoot 
V.  Kentucky  etc.  R.  R.  Co.,  13  Fed.  343,  where  right  of  negro"  to  travel 
freely  was  abridged  by  corporation,  not  by  State;  Holyoke  etc.  Ice  Co. 
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^'/^-mbdeny  55  Fed.  594,  21  L.  B.  A.  320,  holding  service  of  Massachu- 

p  ^s    proeeas  on  citizen  of  Vermont,  traveling  througli  Massachusetts  to 

g  J^^^cticut,  not  interference  with  right  of  travel ;  Woodruff  v.  Parham, 

^^1^^-11. 138,  19  L.  Ed.  887,  sustaining  right  of  State  to  tax  imports  from 

^j.^^    States  equally  with  its  own  products;  Baltimore  etc.  R.  R.  Co.  v. 

jjj^[^^land,  21  Wall.  472,  22  L.  Ed.  684,  sustaining  stipulation  in  charter, 

jjj^^^g  proportion  of  railroad's^ earnings  within  State  payable  thereto; 

^j^^/^^^nce  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  181,  30 

1^^    ^tep.  354,  upholding  tax  on  amount  of  premiums  received  by  com- 

jj-^  ^^  incorporated  in  State;  State  v.  Baltimore  ft  Ohio  R.  R.  Co.,  34 

^^"^  ^62,  368,  369,  370,  373,  376,  holding  contract  between  State  and  rail- 

mJW\  for  payment  to  State  of  proportion  of  earnings  over  a  branch  line 

Vifhin  State  valid ;  State  v.  Welton,  55  Mo.  291,  holding  tax  on  peddlers 

selling  foreign  goods  in  Missouri,  not  an  interference  with  freedom  of 

travel;  Western  Union  TeL  Co.  v.  Mayer,  28  Ohio  St.. 529,  holding  tax 

on  gross  receipts  of  State  business  of  foreign  corporation,  not  within 

rale;  Commonwealth  v.  Philadelphia  etc.  R.  R.,  62  Pa.  St.  300,  1  Am. 

Bep.  412,  upholding  tonnage  tax  on  freight  carried  in  Pennsylvania. 

Constitutional  equality  of  privil^es,  inmmnities  and  protection. 
Note,  14  L.  S.  A.  580. 

Nevada  statute,  taxing  outgoing  passengers,  Is  unconstitiitlonal,  Irat 
only  as  an  attempted  regulation  of  interstate  commerce. 

Approved  in  Jewel  Tea  Co.  v.  Lee's  Sunmiit,  189  Fed.  282,  Wding 
void  city  ordinance  imposing  tax  upon  agent  who  solicited  orders  and 
made  deliveries  of  merchandise ;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn. 
365,  17  Ann.  Oas.  824,  73  Atl.  759,  Congress  cannot  force  State  courts 
to  take  jurisdiction  of  case  arising  under  act  of  1908,  making  railroads 
liable  for  injuries  to  employees  while  engaged  in  interstate  commerce; 
Corporation  of  Georgetown  v.  Davidson,  6  D.  C.  287,  ordinance  provid- 
ing for  inspection  of  flour  held  void  as  to  flour  which  merely  passes 
through  city  in  transit;  Hardy  v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  711, 
5  Pac.  10,  holding  State  regulation  of  trafSc  rates  an  interference  with 
interstate  commerce;  S^impson  v.  Shepard,  230  U.  S.  400,  Ann.  Oas. 
1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729, 
arguendo. 

Distinguished  in  D.  E.  Foote  &  Co.  v.  Stanley,  117  Md.  340,  82  AtL 
382,  upholding  statute  imposing  inspection  tax  upon  oysters  shipped 
from  another  State;  Ex  parte  Thornton,  4  Hughes,  232,  12  Fed.  547, 
upholding  license  tax  on  drummers  as  not  discriminating. 

Explained  in  Huison  v.  Lott,  8  Wall.  152,  19  L.  Ed.  889,  upholding 
Alabama  statute  imposing  tax  on  spirituous  liquor  brought  into  State, 
same  tax  being  imposed  upon  all  spirituous  liquors  manufactured  in 
State. 
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Taxation  of  corporate  franchises.    Note,  57  L.  K.  A.  69,  66; 
Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  330. 

Miscellaneous.    Erroneously  cited  in  State  v.  Clinton,  26  La.  Ann.  413. 

6  Wall.  60-7S,  18  L.  Ed.  721,  STATE  OF  G^^OBGIA  ▼.  STANTON. 

Oourts  will  not  assume  Jurisdiction  over  matters  emhraced  within  politi- 
cal, rather  than  within  judicial,  functions  of  government. 

Approved  in  Washington  v.  Northern  Securities  Co.,  185  U.  ^S.  255, 
46  L.  Ed.  897,  22  Sup.  Ct.  624,  holding  leave  to  file  original  bill  in  Su- 
preme Court  is  ordinarily  matter  of  course  and  may  be  granted  without 
intimation  as  to  jurisdiction;  In  re  Cooper,  143  U.  S.  503,  36  L.  Ed. 
242,  12  Sup.  Ct.  460,  denying  prohibition  to  restrain  enforcement  of 
sentence  of  forfeiture  and  condemnation  seized  for  illegal  seal  fishing; 
Redfield  v.  Windom,  137  U.  S.  643,  34  L.  Ed.  814, 11  Sup.  Ct.  199,  deny- 
ing mandamus  to  compel  Secretary  of  Treasury  to  deliver  treasury  draft 
for  labor  and  materials  in  construction  of  government  buildings  where 
draft  was  prepared  on  condition  and  petitioner  refuses  to  comply  with 
conditions  and  he  has  incurred  penalties  for  delay;  Anthony  v.  Burrow, 
129  Fed.  790,  denying  jurisdiction  to  enjoin  State  officers  from  issuing 
certificate  of  nomination  to  congressional  candidate;  In  re  Miller,  5 
Mackey  (D.  C),  512,  refusing  to  enjoin  operation  of  act  establishing 
civil  service  commission;  United  States  Standard  Voting  Mach.  Co.  v. 
Hobson,  132  Iowa,  47, 119  Am.  St.  Bep.  639, 10.  Ann.  Oas.  972,  7  L.  B.  A. 
(N.  S.)  612, 109  N.  W.  461,  refusing  to  enjoin  use  of  voting  machines  in 
election  at  suit  of  taxpayer;  Shoemaker  v.  Des  Moines,  129  Iowa,  248, 
105  N.  W.  521,  refusing  to  restrain  execution  of  contract  by  city  offi- 
cials  at  suit  of  voter,  for  purchase  of  voting  machines  on  ground  that 
they  are  not  adaptable;  Board  of  Trustees  v.  McCrory,  132  Ky.  93,  21 
L.  B.  A.  (N.  S.)  683,  116  S.  W.  328,  refusing  to  review  decision  of  trus- 
tees of  firemen's  pension  fund,  where  such  decision  was  made  conclu- 
sive; Schieffelin  v.  Komfort,  212  N.  Y.  531,  L.  B.  A.  1915D,  485,  106 
N.  £.  678,  refusing  to  enjoin  election  of  delegates  to  constitutional  con- 
vention ;  Howell  v.  Howell,  151  N.  C.  581,  66  S.  E.  574,  refusing  to  en- 
join discretion  of  county  board  of  education  in  establishing  special  tax 
school  district;  Dunham  v.  Ardery,  43  Okl.  635,  L.  B.  A.  1915B,  232, 
143  Pac.  337,  refusing  to  control  discretion  of  city  clerk  in  passing  upon 
petition  for  recall ;  Copeland  v.  Olsmith,  33  Okl.  107, 124  Pac.  33,  refus- 
ing to  enjoin  holding  of  election ;  Frantz  v.  Autry,  18  Okl.  607,  91  Pae. 
208,  refusing  to  enjoin  submission  of  Constitution  to  vote  of  people  on 
ground  that  convention  had  exceeded  its  lawful  powers;  State  v.  Dun- 
bar, 48  Or.  Ill,  85  Pac.  338,  refusing  to  compel  Secretary  of  State  to 
strike  certain  words  from  ballot;  dissenting  opinion  in  Ellihgham  y. 
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Dye,  178  Ind.  426,  441,  Ann.  Oas.  19160,  200,  99  N.  E.  33,  39,  majority 
enjoining  State  board  of  election  commissioners  from  submitting  pro- 
posed new  Constitution  to  vote  of  people ;  dissenting  opinion  in  State  v. 
Frear,  148  Wis.  527,  533,  Ann.  Obs.  191SA,  1147,  L.  R.  A.  1915B,  569, 
134  Nl  W.  697,  699,  majority  holding  that  enforcement  of  void  statute 
might  be  enjoined  in  action  brought  in  name  of  State;  The  Clinton 
Bridge,  1  Woolw.  156,  Fed.  Cas.  2900,  refusing  to  consider  validity  of 
treaty;  United  States  v.  Black,  128  U.  S.  48,  32  L.  Ed.  S57,  9  Sup.  Ct.  15, 
holding  courts  \rill  not  interfere  by  mandamus  with  executive  officers, 
even  where  their  duties  require  them  to  interpret  laws;  Mississippi  v. 
Stanton,  154  U.  S.  554,  18  L.  Ed*  725,  14  Sup.  Ct.  1209,  an  identical 
ease;  Smith  v.  Good,  34  Fed.  208,  refusing  to  pass  upon  validity  of 
amendment  to  State  Constitution ;  Green  v.  Mills,  69  Fed.  858,  30  L.  R.  A. 
94,  16  C.  C.  A.  516,  refusing  to  pass  upon  State  constitutionality  of 
State  law;  Taylor  v.  Kercheval,  82  Fed.  499,  500,  refusing  to  review  dis- 
cretionary removal  by  Federal  executive  officer;  Territory  v.  Cox,  6 
Dak.  621,  refusing  to  review  act  of  governor  in  removal  of  officer; 
Turner  v.  Althaus,  6  Neb.  72,  den3dng  right  of  court  to  inquire  into 
policy  or  justice  of  constitutional  law;  Fletcher  v.  Tuttle,  151  HI.  55, 
42  Am.  St.  Bep.  229,  26  L.  R.  A.  147.  37  N.  E.  687,  holding  court  of 
equity  without  authority  to  interpose  for  protection  of  political  rights; 
Carr  v.  State,  127  Ind.  208,  22  Am.  St.  Rep.  628,  11  L.  B.  A.  372.  26 
N.  E.  779,  refusing  to  mandamus  State  officer  to  pay  claim,  no  appro- 
priation therefor  having  been  made ;  Slack  v.  Jacob,  8  W.  Ya.  663,  deny- 
ing injunction  against  Governor,  acting  under  presumably  valid  law; 
dissenting  opinion  in  Segars  v.  Parrott,  54  S.  C.  72,  31  S.  E.  698,  ma- 
jority upholding  injunction  restraining  Qovepmor  from  executing  uncon- 
stitutional law;  dissenting  opinion  in  In  re  Gunn,  50  Kan.  230,  232, 
19  L.  B.  A.  541,  542,  32  Pac.  ^54,  majority  inquiring  into  validity  of 
appointment  of  speaker  by  legislature. 

Distinguished  in  Norris  v.  Cross,  25  Okl.  311,  105  Pac.  1009,  com- 
pelling Secretaiy  of  State  to  examine  referendum  petitions  filed  with 
him;  United  States  v.  Lee,  106  U.  S.  209,  27  L.  Ed.  178,  1  Sup.  Ct.  251, 
upholding  jurisdiction  to  try  cases  involving  the  government's  title  to 
land;  Bradshaw  v.  Omaha,  1  Neb.  30,  upholding  jurisdiction  to  inquire 
into  validity  of  tax  assessment;  State  v.  Judge,  48  La.  Ann.  828,  19 
South.  750,  upholding  issuance  of  mandate  to  compel  election  officer  to 
execute  ministerial  duty;  State  v.  Cunningham,  81  Wis.  501,  503,  15 
L.  B.  A.  573,  574,  51  N.  W.  735,  736,  upholding  right  of  court  to  enjoin 
ministerial  officer  and  to  review  validity  of  legislative  apportionment; 
People  V.  Thompson,  156  111.  470,  40  N.  E.  312,  reviewing  constitu- 
tionality of  legislative  apportionment,  although  question  involved  politi- 
cal rights ;  to  the  same  effect,  see  Parker  v.  State,  133  Ind.  185,  186,  18 
L.  B.  A.  571,  32  N.  E.  838|  there  being  no  attempt  to  control  such  act. 
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Liimted  in  State  v.  Aloe,  152  Mo.  482,  54  S.  W.  497,  holding  equity 
cannot  enjoin  appointive  officers  from  taking  possession  of  their  offices. 

Political    rights,    jurisdiction  of    equity  to    protect  and  enforce. 
Note,  42  AnL  St.  Bap.  2S4. 

Jurisdiction  of  equity  to  protect  political  rights.    Note,  10  Ann» 
Oaa.  977. 

Supreme  Oonzt  ivlU  assume  Jurisdiction  over  actions  in  which  Stataa 
are  parties  only  when  rights  of  person  or  property  are  involved. 

Approved  in  Mississippi  v.  Stanton,  154  U.  S.  554,  18  L.  Ed.  725,  14 
Sup.  Ct.  1209,  following  rule ;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
288,  296,  32  L.  Ed.  242,  245,  8  Sup.  Ct.  1373, 1377,  refusing  to  entertain 
action  hy  State  against  citizen  of  another  State  to  recover  penal  fine. 

« 

Courts  will  not  entertain  Jurisdiction  over  bill  to  enjoin  government 
offlciaUi  from  executing  the  reconstruction  acts  and  therehy  overthrowing 
a  State  government^  even  though  hill  alleges  that  such  action  would  de> 
piive  State  of  property. 

Approved  in  Kimherlin  v.  Commission,  etc.,  104  Fed.  658,  44  C.  C.  A. 
109,  holding  mandamus  cannot  issue  to  commission  of  five  civilized 
tribes,  as  it  is  tribunal  vested  with  judicial  powers;  Mississippi  v.  Stan- 
ton, 154  U.  S.  554, 18  L.  Ed.  725, 14  Sup.  Ct.  1209,  following  rule;  United 
States  V.  Lee,  106  U.  S.  222,  27  L.  Ed.  182,  1  Sup.  Ct.  262,  arguendo. 

.  Miscellaneous.  Cited  in  Lockhart  v.  Leeds,  195  U.  S.  47,  49  L.  Ed. 
'  269,  25  Sup.  Ct.  76  (affirming  10  N.  M.  599,  63  Pao.  53),  relief  under  gen- 
eral prayer  not  deniable  because  it  is  asked  for  under  different  theory 
than  that  on  which  special  prayer  is  based,  where  both  prayers  based  on 
same  facts ;  State  v.  Frost,  113  Wis.  648,  89  N.  W.  920,  to  point  that  in* 
junction  against  President  for  official  aets  involves  Federal  question. 

6  WaU.  78-80,  la  L.  Ed.  760,  LXJKIN8  V.  AIBD. 

Xntent  to  defraud  creditors  is  infeired  by  law  ftom  sale  subject  t<> 
secret  trust  for  debtors'  benefit. 

Approved  in  Hoppe  Hardware  Co.  v.  Bain,  21  Okl.  181, 182, 17  L.  B.  A. 
(N.  S.)  310,  95  Pac.  766,  767,  act  of  debtor  in  assigning  property  to 
corporation,  stock  of  which  was  owned  by  two  of  his  creditors,  held 
fraudulent;  Shanklin  v.  McCracken,  151  Mo.  587,  5?  S.  W.  ^41,  holding- 
conveyance  by  son  to  father,  to  escape  wife's  dower,  void  as  against 
son's  creditors;  In  re  Morrill,  2  Sawy.  361,  Fed.  Cas.  9821,  holding  fraud 
inferred  by  law  from  chattel  mortgage  to  creditor  reserving  possession 
to  debtor;  In  re  Seeley,  19  Nat.  Bank.  Reg.  9,  21  Fed.  Cas.  1010,  holding^ 
fraud  inferred  from  sale  by  insolvent  two  days  before  assignment ;  Neu- 
bert  V.  Massman,  37  Fla.  98,  19  South.  627,  where  sale  was  subject  to 
secret  reservation  of  equity  of  redemption;  Beidler  v.  Crane,  135  111.  98^ 
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26  Am.  St  Bap.  353,  25  N.  E.  656,  holding  fraud  inferable  from  convey- 
ance subject  to  secret  trust,  although  for  valuable  consideration;  Hart- 
ing  V.  Jockers,  136  111.  632,  29  Am.  St  Bap.  848,  27  N.  E.  189,  where 
sale  was  subject  to  secret  trust  for  debtor;  First  National' Bank  v.  Com- 
ford,  4  Dak:  172,  in  case  of  chattel  mortgage  subject  to  secret  trust  and 
continued  possession  of  debtor,  under  Dakota  code;  Cribb  v.  Bagley,  83 
6a.  114,  10  S.  £.  197,  holding  fraud  not  inferable  from  sale  with  stipu- 
lation for  employment  of  debtor  in  the  business,  if  made  in  good  faith. 

Distinguished  in  Merillat  v.  Hensey,  221  U.  S.  345,  Ann.  Oas.  1912D, 
497,  65  Ii.  Ed.  762,  31  Sup.  Ct.  575,  in  assignment  of  chose  in  action  as 
seeurity,  secret  reservation  of  surplus  after  payment  of  debt  held  not 
necessarily  fraudulent;  Willey  v.  Reynolds,  2  Ind.  Ter.  356,  51  S.  W. 
974,  assignment  not  necessarily  void  because  it  failed  to  state  amount 
of  debt  to  each  preferred  creditor;  Tryon  v.  Flournoy,  80  Ala.  328,  hold- 
ing actual  intent  to  defraud  necessary  to  invalidate  conveyance  as 
against  subsequent  creditor. 

Disapproved  in  Muchmore  v.  Budd,  53  N.  J.  L.  390,  391,  22  Atl.  522, 
523,  holding  fraud  a  question  of  fact,  not  an  inference  of  law,  in  ease 
of  sale  with  reservation. 

Criticised  in  Howe  Machine  Co.  v.  Clayboum,  6  Fed.  440,  holding 
fraud  a  question  of  intent  under  Michigan  statute,' and  sale  with  secret 
reservation  valid  as  to  bona  fide  purchaser. 

Apparently  absolute  sale  by  a  failing  debtor,  secretly  reserving  for 
blmself  right  of  possession  or  any  substantial  benefit^  is  a  fraud  upon  credi- 
tors^  placing  beyond  their  reach  the  right  of  possession,  and  is  therefore 
void. 

Approved  in  In  re  Dauchy,  122  Fed.  695,  holding  evidence  of  secret 
trust  insufficient  to  defeat  discharge  in  bankruptcy,  where  conveyance 
made  two  years  prior  to  adjudication  while  insolvent  and  where  debtor 
managed  property;  Barber  v.  Wilds,  33  App.  D.  C.  156,  deed  of  debtor 
held  void  though  grantee  had  bound  himself  to  pay  large  sum  in  Uqui- 
dation  of  debts ;  Stout  v.  Price,  24  Ind.  App.  367,  55  N.  E.  966,  holding 
where  mortgagor  of  chattel  mortgage  on  merchandise  retained  posses- 
sion and  continued  to  sell  goods  and  retained  enough  of  proceeds  to  sup- 
port family,  secret  lien  was  created  avoiding  mortgage  as  to  mortgagor's 
creditors;  Wise  v.  Pfaff,  98  Md.  583,  66  Atl.  817,  where  deed  made  imme- 
diately on  receipt  of  letter  that  money  due  on  mortgage  must  be  paid^ 
and  grantor  knew  deficiency  judgment  would  be  entered,  and  grantee 
received  none  of  rents  from  property  for  long  time,  deed  was  fraud- 
ulent ;  In  re  Rainsf ord,  5  Nat.  Bank.  Reg.  389,  20  Fed.  Gas.  192,  holding 
deed  in  fraud  of  creditors  void,  although  for  pecuniary  consideration; 
Dent  V.  Fei^son,  132  U.  S.  68,  33  L.  Ed.  248,  10  Sup.  Ct.  19,  following 
rule;  Page  v.  Francis,  97  Ala.  382,  11  South.  738,  setting  aside  deed  to 
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creditors  with  secret  reservation  of  rents  for  and  payment  of  expenses 
by  debtor;  Birmingham  Dry  Goods  Co.  y.  Rod<Bn,  110  Ala.  516,  66  Am. 
St.  Rep.  37,  18  South.  136,  holding  chattel  mortgage,  subject  to  secret 
reservation  of  possession  and  sale,  void  against  attaching  creditbr;  Nen- 
bert  V.  Massman,  37  Fla.  98,  19  South.  627,  where  sale  was  subject  to 
secret  reservation  of  equity  of  redemption;  Waples-Platter  Co.  v.  Low, 
54  Fed.  98,  4  C.  C.  A.  205,  holding  preferential  assignment  reserving  te 
debtor  partial  control  ovbr  proceeds  void;  McDowell  v.  Steele,  87  Ala. 
497,  6  South.  288,  holding  mortgage  to  creditor  reserving  right  of  pos- 
session void ;  Pritchett  v.  Pollock,  82  Ala.  173,  2  South.  737,  where  deed 
was  subject  to  secret  pecuniary  benefits  to  debtor;  Campbell  v.  Hopkins, 
87  Ala.  184,  6  South.  78,  holding  statement  in  assignment  omitting  cer- 
tain assets  void;  Moore  v.  Wood,  100  111.  454,  Gordon  vt  Reynolds,  114 
m.  127,  28  N.  E.  458,  where  sale  of  land  was  subject  to  secret  trust  for 
debtor;  Bostwick  v.  Blake,  145  111.  89,  34  N.  E.  38,  where  sale  was  sub- 
ject to  secret  trust,  although  for  valuable  consideration;  Macomber  v. 
Peck,  39  Iowa,  354,  following  rule;  Rice  v.  Cunningham,  116  Mass.  469, 
where  deed  was  not  recorded  for  ten  months  and  debtor  continued  to 
occupy;  Pursel  v.  Armstrong,  37  Mich.  331,  sale  subject  to  secret  stipu- 
lation for  support  of  debtor;  Scott  v.  Hartman,  26  N.  J.  Eq.  92,  follow- 
ing rule ;  Newell  v.  Wagness,  1  N.  D.  '69,  44  N.  W.  1016,  where  bill  of 
sale  was  subject  to  secret  reservation;  Sims  v.  Gaines,  64  Ala.  398,  where 
instrument  purporting  to  be  deed  was  really  mortgage,  and  occupation 
was  secretly  reserved  to  debtor;  Levy  v.  Williams,  79  Ala.  179,  where 
land  was  sold  by  failing  debtor  to  raise  funds  for  personal  use,  not  for 
creditors. 

Distinguished  in  Justh  v.  Wilson,  8  Mackey  (D.  C),  532,  holding  facts 
did  not  warrant  application  of  rule;  Hunter  v.  Ferguson,  3  Colo.  App. 
293,  33  Pac.  84,  where  general  assignment  subject  to  no  reservation  was 
made,  although  with  intent  to  protect  surplus  after  sale;  New  v.  Sailors, 
114  Ind.  413,  5  Am.  St.  Rep.  636,  16  N.  E.  611,  where  chattel  mortgage 
openly  stipulated  that  mortgagor  retain  possession  and  sell  for  mort- 
gagee; Jordan  v.  Lendrum,  55  Iowa,  482,  8  N.  W.  313,  upholding  reten- 
tion of  possession  by  vendor  after  sale  under  express  Iowa  statute; 
Riebenack  v.  Crockett,  83  N.  J.  Eq.  160,  90  Atl.  238,  transfer  of  debt- 
or's personalty  in  payment  of  debt,  under  agreement  that  debtor  might 
keep  possession  for  a  time,  held  not  necessarily  fraudulent ;  Huntley  v. 
Kingman,  152  U.  S.  533,  38  L.  Ed.  543,  14  Sup.  Ct.  691,  holding  trust 
deed  openly  reserving  surplus  after  sale  to  debtor  valid;  Smith  v.  Craft, 
123  U.  S.  441,  31  L.  Ed.  268,  8  Sup.  Ct.  197,  holding  sale  of  goods  to  pre- 
ferred creditor  not  invalid  because  of  stipulation  for  employment  of 
debtor  to  wind  up  business. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  R.  A.  55,  57. 
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Ifaterlal  alteration  of  any  commercial  paper,  without  consent  of  party 
son^  to  be  charged,  extlngnlflliei  his  liaMlity. 

Approved  in  Brown  v.  Johnson,  127  Ala.  294,  28  South.  579,  holding 
where,  after  execution  and  delivery  of  note  signed  by  only  one  person, 
holders  procure  signature  of  another  maker,  ^uch  alteration  discharges 
original  maker;  OfenStein  v.  Bryan,  20  App.  D.  C.  22,  24,  applying  rule 
where  note  had  been  altered  in  several  particulars ;  Young  v.  Baker,  29 
Ind.  App.  133,  64  N.  E.  56,  holding  unauthorized  insertion  of  name  of 
bank  at  which  note  is  payable  renders  note  invalid  in  hands  of  bona 
fide  holders ;  Merchants'  Nat.  Bank  v.  Baltimore  etc.  Steamboat  Co.,  102 
Md.  580,  582,  63  Atl.  110,  111,  change  of  date  in  bills  of  lading  invali- 
dates fhem ;  Schwartz  v.  Wilmer,  90  Md.  143,  44  Atl.  1061,  holding  words 
"protest  waived"  placed  over  indorser's  signature  without  their  knowl- 
edge is  such  alteration  as  bars  recovery  by  bona  fide  purchaser;  First 
National  Bank  v.  Carter,  138  Mich.  428,  101  N.  W.  588,  where  school 
order  for  supplies  was  signed  by  officers,  removal  therefrom  of  certifi- 
cate by  payee  that  he  had  received  official  voucher  containing  recital 
that  matter  left  to  vote  of  annual  meeting  of  district  was  material 
alteration;  Burnette  v.  Young,  107  Va.  189,  12  Ann.  Gas.  982,  57  S.  E. 
642,  admitting  parol  evidence  to  show  that  seal  to  deed  was  added  by 
grantee  after  its  execution;  Washington  Finance  Corp.  v.  Glass,  74 
Wash.  656,  46  L.  R.  A.  (N.  8.)  1043,  134  Pac.  481,  note  held  invalidated 
by  indorsement  of  part  payment  before  delivery ;  Angle  v.  Northwestern 
Life  Ins.  Co.,  92  U.  S.  341,  28  L.  Ed.  560,  where  words  of  draft  were 
altered;  Glover  v.  Bobbins,  49  Ala.  221,  20  Ain«  Rep.  27S,  holding  payee's 
addition  of  words  "interest  at  four  per  cent"  material  alteration ;  Toomer 
V.  Rutland,  57  Ala.  385,  29  Am.  Eep.  726,  holding  insertion  of  words 
importing  negotiability  in  non-negotiable  paper  material  alteration ;  Leh- 
man V.  Central  etc.  R.  B.  Co.,  4  Woods,  565,  12  Fed.  597,  where  bill  of 
lading  was  altered;  Greenfield  Bank  v.  Stowell,  123  Mass.  203,  25  Am. 
Rep.  7S,  and  Bradley  v.  Mann,  37  Mich.  4,  where  interest  clause  was 
altered;  Flanigan  v.  Phelps,  42  Minn.  187,  43  N.  W.  1114,  where  comaker 
altered  note;  United  States  Glass  Co.  v.  West  Virginia  etc.  Bottle  Co., 
81  Fed.  995,  extending  rule  to  embrace  any  alteration,  and  holding  sure- 
ties in  bond  released  thereby ;  Organ  v.  Allison,  9  Baxt.  464,  and  Bowser 
V.  Cole,  74  Tex.  224,  11  S.  W.  1133,  where  mortgage  was  altered ;  Ruby 
V.  Talbott,  6  N.  M.  258,  S  L.  R.  A.  727,  21  Pac.  74,  holding  indorsers  dis- 
charged, although  maker  made  alteration  in  good  faith  and  at  payee's 
request;  McMurtrey  v.  Sparks,  71  Mo.  App.  129,  130,  where  payee 
altered  date  of  note. 

Distinguished  in  Taylor  v.  Aeom,  1  Ind.  Ter.  441,  45  S.  W.  131,  addi- 
tion of  name  of  another  maker  to  note  held  immaterial  alteration;  Bank 
of  Henning  v.  Graves,  5  Tenn.  Civ.  App.  279,  alteration  of  note  which 
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does  not  change  contractual  relation,  will  not  invalidate  it,  if  innocently 
made;  Mersman  v.  Werges,  112  U.  S.  141,  28  L.  Ed.  642,  5  Sap.  Ct.  66, 
holding  addition  of  name  as  surety  does  not  discharge  maker;  Bank  of 
Ohio  V.  Lockwood,  13  W.  Ya.  421,  holding  alteration  after  indorsement 
discharges  indorsers,  but  not  maker. 

Alteration  of  instruments.    Note,  17  Am.  B^fp.  98,  99,  103,  106. 

Materiality  of  an  alteration  of  commercial  paper  is  a  question  for  the 
court. 

Approved  in  Leppert  v.  Flaggs,  101  Md.  75,  60  AtL  451,  in  action  on 
building  contract  bond,  plea  that  contract  materially  changed  without 
averring  in  what  respect  it  was  changed  or  all^^tion  of  facts  consti- 
tuting change  is  insufficient;  Belfast  Nat.  Bank  v.  Harriman,  68  Me.  523^ 
following  rule. 

Alteration  of  date  of  commercial  paper,  whether  it  hasten  or  delay  timft 
of  payment,  is  material  alteration. 

Approved  in  Bodine  v.  Berg,  82  N.  J.  L.  665,  82  Atl.  903,  following 
rule;  McCormick  Harvesting  Mach.  Co.  v.  Lauber,  7  Kan.  App.  731,  52 
Pac.  577,  and  Barton  Savings  Bank  etc.  Co.  v.  Stephenson,  87  Vt.  440, 
51  L.  B.  A.  (N.  8.)  346,  89  Atl.  641,  both  holding  alteration  of  date 
avoids  note ;  Merchants'  Nat.  Bank  v.  Baltimore  etc.  Steamboat  Co.,  102 
Md.  581,  63  Atl.  110,  change  in  date  of  bills  of  lading  invalidates  them; 
Marsh  v.  Griffin,  42  Iowa,  406,  where  date  of  payment  of  interest  was 
altered;  Britton  v.  Dierker,  46  Mo.  592,  2  Am.  E^.  554,  following  rule; 
Hill  V.  O'Neil,  101  Ga.  835,  28  S.  E.  997,  where  maker  altered  note ;  Ruby 
V.  Talbott,  5  N.  M.  258,  S  L.  B.  A.  727,  21  Pac.  74,  although  payee  and 
maker  agreed  to  alteration,  indorsers  discharged;  McMurtrey  v.  Sparks^ 
71  Mo.  App.  129, 130,  where  payee  altered  date  of  note. 

Distinguished  in  Holman  v.  Higgins,  134  Tenn.  393,  394,  183  S.  W. 
1010,  where  note  was  delivered  to  be  negotiated,  with  day  of  month 
blank  in  date,  month  itself  might  be  changed  to  conform  to  true  date. 

Alteration  of  date  of  negotiable  instrument  as  material  alteration. 
Note,  Ann.  Gas.  191SD,  726,  727. 

Alteration  of  date  of  note.    Note,  32  L.  B.  A.  (N.  8.)  515,  516,  517» 

Material  alteration  of  commercial  paper,  without  consent  of  a  surety 
thereon,  discharges  such  surety,  since  a  different  agreement  is  thereby -sub- 
stituted. 

Approved  in  Walsh  v.  Hunt,  120  Cal.  50,  39  L.  B.  A.  699,  52  Pac.  116, 
holding  alteration  of  mortgage  changes  instrument  and  discharges 
maker;  Swift  v.  Williams,  68  Md.  255,  11  Atl.  840,  where  check  was 
altered;  Citizens'  National  Bank  v.  Richmond,  121  Mass.  Ill,  although 
alteration  was  discovered  and  remedied;  Britton  v.  Dierker,  46  Mo.  592, 
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2  Am.  Bep.  664,  Organ  v.  AUiaon,  9  Baxt.  464,  Hill  v.  O'Neill  101  Ga. 
836,  28  8.  E.  997,  and  Board  of  Commrs.  v.  Gray,  61  Minn.  247,  63  N.  W. 
637,  where  bond  was  altered ;  Ruby  v.  Talbott,  6  N.  M.  258,  3  L.  B.  A. 
727,  21  Pac.  74  holding  indorser  discharged,  although  maker  altered  at 
payee's  request;  Newman  v.  King,  64  Ohio  St.  278,  284,  66  Asl  St  Bep. 
706,  710,  36  L.  B.  A.  472,  474,  43  N.  E.  684,  686,  where  date  was  altered ; 
Blakey  v.  Johnson,  13  Bush,  203,  26  Am.  Bep.  268,  following  rule; 
McMurtrey'  v.  Sparks,  71  Mo.  App.  130,  where  payee  altered  date  of 
note. 

Distinguished  in  United  States  Glass  Co.  v.  Mathews,  89  Fed.  830,  32 
<3.  C.  A.  364,  holding  sureties  on  bond  for  payment  of  royalties,  provided 
in  patent  license  contraet,  not  released  by  alteration  of  contract  not 
affecting  bond  obligation;  Herriok  v.  Baldwin,  17  Minn.  211,  10  Am. 
Bep.  168,  holding  surety  not  discharged  unless  alteration  is  material. 

Alteration  releasing  indorser.    Note,  10  Am.  Dec.  270,  271. 

Holder  of  matoially  altered  commercial  paper  camiot  fall  back  upon 
oitginal  agreement,  for  alteration  annuls  tbe  instrument. 

Approved  in  Mulkey  v.  Long,  6  Idaho,  217,  47  Pac.  960,  holding  mere 
verbal  promise  without  consideration  will  not  sustain  action  against 
surety  for  amount  of  altered  note;  Ruby  v.  Talbott,  6  N.  M.  268,  S 
Ij.  B.  A.  727,  21  Pac.  74,  holding  holder  took  no  rights  under  altered 
note;  McMurtrey  v.  Sparks,  71  Mo.  App.  130,  arguendo. 

Distinguished  in  Murray  v.  Graham,  29  Iowa,  626,  holding  alteration 
preventing  recovery  on  note  will  not  bar  recovery  in  action  for  original 
debt;  Matteson  v.  Ellsworth,  33  Wis.  500,  14  Am.  Bep.  770,  holding 
alteration  of  instrument  does  not  destroy  right  of  action  on  original 
contract ;  Ruby  v.  Talbott,  5  N.  M.  268,  275,  8  L.  B.  A.  730,  782,  21  Pac. 
77,  79,  holding  holder  can  fall  back  upon  original  instrument. 

Necessity  that  defendant  plead  specially  alteration  of  instrument 
on  which  suit  is  brought.    Note,  Ann.  Gas.  1913E,  253. 

Estoppel  of  party  to  negotiable  paper  drawn  so  negligently  aa  to 
render  forgery  easy,  to  set  up  fraudulent  alteration  as  against 
bona  fide  holder.    Note,  ^6  Ann.  Oae.  776. 

lAw  regards  altered  commercial  paper  as  forged,  and  doctrine  of  "in- 
nocent holder^  does  not  apply  thereto. 

Approved  in  Merchants'  Nat.  Bank  v.  Baltimore  etc.  Steamboat  Co., 
102  Md.  583,  586,  63  Atl.  Ill,  112,  change  in  date  of  bills  of  lading  in- 
validates them  even  in  hands  of  bona  fide  pledgee;  Lchihan  v.  Central 
etc.  R.  R.  Co.,  4  Woods,  565,  12  Fed.  597,  where  bill  of  lading  was 
altered;  Walsh  v.  Hunt,  120  Cal.  50,  53,  39  L.  B.  A.  699,  700,  52  Pao. 
116,  117,  in  case  of  altered  mortgage ;  Hert  v.  Oehler,  80  Ind.  88,  where 
note  was  altered;  Cronkhite  v.  Nebeker,  81  Ind.  326,  42  Am  Bep.  133, 
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where  note  altered;  EJiortrille  Bank  v.  Clark,  51  Iowa,  270,  33  Am.  Bep. 
134,  1  N.  W.  495,  amount  of  note  altered;  Burrows  v.  Klunk,  70  Md. 
460,  14  Am.  St.  Bop.  373,  3  L.  R.  A.  578,  17  Atl.  379,  holding  fact  that 
sufficient  space  was  left  for  alterations  did  not  render  maker  so  ne^i- 
gent  as  to  enable  bona  fide  holder  to  recover;  Greenfield  Savings  Bank 
V.  Stowell,  123  Mass.  198,  25  Am.  Rep.  68,  where  one  comaker  altered 
note;  Brown  v.  Straw,  6  Neb.  538,  29  Am.  Rep.  370,  altered  note;  Hill 
V.  O'Neil,  101  Ga.  835,  28  S.  E.  997,  where  maker  altered  interest  rate ; 
Ruby  V.  Talbott,  5  N.  M.  258,  3  L.  R.  A.  727,  21  Pac.  74,  discharging  in- 
dorser,  although  payee  consented  to  maker's  alteration ;  Searles  v.  Seipp, 
6  S.  D.  477,  61  N.  W.  806,  and  Batchelder  v.  White,  80  Va.  108,  case  pf 
note  raised  by  payee  before  negotiation;  King  v.  Sparks,  77  Ga.  289, 
4  Am*  St.  R^.  86,  1  S.  E.  267,  holding  rule  that  one  of  two  innocent 
parties,  who  enables  wrongdoer  to  commit  act,  must  suffer  does  not 
apply  where  wrongdoer  does  act  wholly  unwarranted  by  such  authority ; 
Luther  v.  Clay,  100  Ga.  246,  39  L.  R.  A.  98,  28  S.  E.  49,  as  to  nonappli- 
cation  of  ''innocent  party"  rule  where  mortgagee  allows  mortgagor  to 
inspect  mortgage,  and  latter  substitutes  another  instrument  therefor; 
Herrick  v.  Baldwin,  17  Minn.  211,  10  Anj.  Rep.  163,  arguendo. 

Distinguished  in  Bank  of  Ohio  v.  Lockwood,  13  W.  Va.  421,  holding 
maker  not  discharged  as  i^ainst  innocent  holder  where  alteration  was 
made  after  indorsement  and  dischaiged  indorsers. 

Effect  of  alteration  of  note  on  bona  fide  holders.    Note,  86  L.  B.  A. 

465. 
Payment  by  commercial  paper.    Note,  85  L.  R.  A.  (1(.  S.)  78. 

6  WlOL  83-91, 18  K  Ed.  727,  WILSON  v.  WAUa. 

Under  Choctaw  treaty  of  1830,  granting  to  each  Ohoctaw  head  of  a 
family  one  section  of  land  for  himself  and  one-half  for  each  of  his  dilldren» 
grantee  took  absolutely,  not  in  trust. 

Approved  in  La  Clair  v.  United  States,  184  Fed.  135,  Indians  held  not 
barred  from  allotments  in  Yakima  reservation  by  fact  that  their  parenta 
had  received  allotments  in  Pnyallnp  reservation  as  heads  of  families; 
Meeker  v.  Kaelin,  173  Fed.  222,  patents>to  Puyallup  Indians  held  to  vest 
entire  estate  in  'head  of  family  named  therein;  Western  Inv.  Co.  v. 
Tiger,  21  Okl.  636,  96  Pac.  605,  deed  of  Creek  Indian,  executed  more 
than  five  years  after  approval  of  Supplemental  Creek  Agreement,  con- 
veyed good  title;  Hicks  v.  Butrick,  3  Dill.  418,  Fed.  Cas.  6458,  similarly 
construing  like  treaty. 

Oonstrnction  of  treaties  is  the  province  of  Judiciary,  and  Oongress  has 
no  constitutional  power  to  settle  rights  thereunder  except  tn  cases  purely 
poUticaL 
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Approved  in  Jones  v.  Meekan,  175  U.  S.  32,  44  L.  Ed.  62,  20  Sap.  Ct. 
13,  eonstming  Chippewa  treaty  with  reference  to  ^^ervation  therein  of 
lands  to  Chief  Moose  Dung;  Chase  v.  United  States,  222  Fed.  596,  138 
C.  C.  A.  117,  treaty  with  Omaha  Indians  granted  fee-simple  title  to 
assignees  of  land;  United  States  v.  Reese,  5  Dill.  409,  Fed.  Cas.  16,137, 
eonstming  Cherokee  treaty  and  collecting  cases  as  to  power  to  construe 
treaties;  Adams  v.  Akerlund,  168  111.  638,  48  N.  £.  456,  eonstming  treaty 
clause  as  to  property  rights  of  aliens;  Scharpf  v.  Schmidt,  172  111.  262, 
50  N.  E.  184,  upholding  power  to  construe  rights  of  individuals  under 
treaty;  Holden  v.  Joy,  17  WaU.  247,  21  L.  Ed.  535,  construing  Cherokee 
treaty. 

Treaties  as  laws — ^Province  of  judiciary  respecting  treaties.    Nbte, 
81  AsL  Dec.  540. 

Ohaiicellor  will  not  be  astute  to  charge  a  constructive  trust  upon  an 
lumest  purchaser  for  full  consideration  and  without  notice. 

Approved  in  Trinidad  v.  Milwaukee  &  Trinidad  Smelting  etc.  Co.,  63 
Fed.  888,  11  C.  C.  A.  479,  holding  land  donated  by  citizens  through 
trustee  to  corporation  not  chargeable  with  constructive  trust  because 
purchased  with  misused  city  funds;  Connell  v.  Connell,  32  W.  Va.  328, 
9  8.  %,  255,  where  purchaser  did  not  know  of  equities. 

Vendee  not  having  actual  knowledge  should  not  be  charged  with  con- 
stnictive  notice^  unless  drcumstancei  are  such  that  he  not  only  might, 
but  ou£^t»  to  have  acquired  notice,  and  buf  for  his  gross  negligence  would 
have  doiie  so. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  333, 
50  L.  Ed.  504,  26  Sup.  Ct.  282,  purchaser  of  property  of  lumber  com- 
pany not  charged  with  knowledge  of  wrongful  character,  as  against 
government,  of  conveyances  of  standing  timber  which  might  have  been 
gained  by  investigation  of  company's  books;  Tobey  v.  Kilboume,  222 
Fed.  764,  138  C.  C.  A.  308,  vendee  held  not  bound  to  inquire  into  nature 
of  securities  with  which  vendor  had  paid  for  land;  Reed  v.  Munh,  148 
Fed.  756,  80  C.  C.  A.  216,  purchaser  with  notice  under  purchaser  with- 
out notice  is  bona  fide  purchaser;  United  States  v.  Detroit  etc.  Lumber 
Co.,  131  Fed.  675,  67  C.  C.  A.  1,  receiver's  final  certificates  are  notice 
to  purchasers  of  equitable  title  they  evidence  that  they  are  avoidable  by 
Land  Department  for  fraud  or  error  at  any  time  before  patents  issue; 
Martin  v.  Poole,  36  App.  D.  C.  286,  288,  fact  that  deed  of  trust  was 
released  before  maturity  of  note  secured  by  it  will  not  affect  purchaser 
of  note  secured  by  new  deed  of  trust;  Hayward  v.  Mayse,  1  App.  D.  C. 
138,  one  claiming  deed  absolute  on  its  face  to  be  mortgage  must  prove 
that  fact  by  ample  and  satisfactory  evidence ;  Havighorst  v.  Bowen,  214 
HL  98|  73  N.  £.  405,  where  beneficiary  under  trust  deed  acquired  fee 
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from  grantor  of  trust  deed;  and  trustee  released  deed  before  notes  which 
were  pledged  to  thiad  party  were  dne,  fact  that  record  showed  notes 
had  not  matured  is  not  notice  of  improper  discharge  to  subsequent  lien- 
holder;  Martin-Brown  Co.  v.  Morris,  1  Ind.  Ter.  620,  42  S.  W.  430,  mere 
fact  that  firm  was  considered^  solvent  by  assignee  prior  to  assignment 
did  not  require  assignee  to  investigate  integrity  of  insolvents;  Weeks 
V.  Hathaway,  45  Ind.  App.  202,  90  N.  E.  649,  holding  that  grantee  had 
actual  notice;  dissenting  opinion  in  Wasserman  v.  Metzger,  105  Va.  768, 
771,  54  S.  E.  900,  901,  majority  holding  where  one  of  two  notes  paid 
and  collusively  transferred  to  another,  who  procured  to  him  sale  by 
trustee  of  property  securing  it,  and  he  then  executed  trust  deed  to  Idan 
association  for  benefit  of  first  payee's  wife,  latter  not  bona  fide  pur- 
chaser as  against  lien  for  payment  of  other  note  secured  by  original 
trust  deed;  Williams  v.  Jackson,  107  U.  S.  484,  27  L.  Ed.  531,  2  Sup. 
Ot.  819,  where  one  without  knowledge  lent  money  secured  by  trust  deed 
of  land,  already  subject  as  security  for  prior  notes ;  Stanley  v.  Schwalby, 
162  U.  S.  276,  40  L.  Ed.  967,  16  Sup.  Ct.  763,  holding  vague  rumor  of 
prior  unrecorded  conveyance  not  enough  to  charge  purchaser  with  knowl- 
edge thereof;  Hardy  v.  Harbin,  1  Sawy.  202,  Fed.  Cas.  6059,  holding 
purchaser  not  chaigeable  with  constructive  notice  of  latent  defect  in 
probate  proceedings  through  which  title  passed ;  Richmond  Ry.  &  Elec- 
tric Co.  V.  Dick,  52  Fed.  381,  3  C.  C.  A.  149,  holding  bank  officer  not 
chargeable  with  notice  of  all  transactions  of  corporation  of  which  he 
was  director;  Trinidad  v.  Milwaukee  &  Trinidad  Smelting  etc.  Co.,  63 
Fed.  888,  11  C.  C.  A.  479,  holding  donee  of  land  not  chargeable  with 
notice  of  fraudulent  use  of  city  money  in  original  purchase  thereof; 
Campbell  V.  Fetterman's  Heirs,  20  W.  Va.  414,  holding  it  gross  negli- 
gence where  vendee  knew  that  tljird  party  was  in  possession  and  did  not 
inquire  into  nature  of  said  possession;  Alexander  v.  Rodriguez,  1  Fed. 
Cas.  381,  holding  rumor  not  sufiicient  to  chaise  with  notice;  Empire 
etc.  Nail  Co.  v.  Faulkner,  55  Fed.  823,  application  vague;  Van  Slyck  v. 
Skinner,  41  Mich.  190,  1  N.  W.  973,  Streitz  v.  Hartman,  26  Neb.  48,  41 
N.  W.  808,  and  West  Virginia  Transp.  Co.  v.  Ohio  River  Pipe-line  Co., 
22  W.  Va.  613,  46  Am.  Rep.  627,  all  arguendo. 

Distinguished  in  Watson  v.  Sutro,  86  Cal.  523,  24  Pac.  179,  where 
question  was  of  interpretation  of  deed  and  not  of  notice. 

Miscellaneous.  Cited  in  Board  of  Commissioners  of  Miami  County 
V.  Godfrey,  27  Ind.  App.  616,  60  N.  E.  179,  as  to  status  of  Indians  under 
treaties ;  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  Ed.  646,  5  Sup.  Ct.  44,  as 
to  status  of  Indians  and  effect  thereon  of  treaties;  Wau-pe-man-qua  y. 
Aldrich,  28  Fed.  498,  as  to  rights  of  Indians  under  treaty,  nontaxation; 
Utah  Mining  etc.  Co.  v.  Dickert  etc.  Sulphur  Co.,  6  Utah,  197,  5  L.  R.  A. 
267,  21  Pac.  1007,  as  to  Indian  right  of  occupancy;  Massie  v.  Graham, 
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3  UeLean,  52,  Fed.  Gtis.  9263,  holding  court  may  refuse  leaye  to  file  bill 
for  newly  discovered  material  evidence. 

6  WalL  91-03^  18  I*.  Ed.  703^  THE  WATOHFUIi. 

Wlieie  Ubel  against  slUp  as  prise  lias  been  dlsdiarged  in  lower  court,  if 
record  on  appeal  discloses  strong  prima  facie  evidence  of  violation  of 
nentrsUty  and  revenue  laws,  case  will  be  remanded  for  amendment  and 
fortber  investigation. 

Approved  in  The  City  of  Mexico,  28  Fed.  150,  dismissing  one  libel 
and  affirming  another. 

Distinguished  in  The  Itata,  56  Fed.  515,  5  C.  C.  A.  608,  holding  ship 
libeled  for  one  offense  cannot  have  decree  entered  against  her  for  an-, 
other  and  separate  offense. 

6  Wall  94-100, 18  K  Ed.  752,  WIOKEB  v.  HOPPOOK. 

Validity  of  an  agreement  as  to  bidding  at  an  execution  sale  depends 
upon'  intention  of  parties,  and  if  it  be  without  intent  to  prevent  competi- 
tion, it  will  be  switained. 

Approved  in  Venner  v.  Denver  Union  Water  Co.,  40  Colo.  241,  122 
Am.  8t»  Rep.  1036,  90  Pac.  633,  agreement  of  prospective  purchaser  at 
foreclosure  sale  to  sell  property  to  third  person  not  in  itself  illegal; 
Barnes  v.  Morrison,  97  Ya.  379,  34  S.  E.  95,  upholding  i^eement  that 
one  of  several  persons  shall  purchase  at  judicial  sale  for  joint  benefit; 
Hopkins  t.  Ensign,  122  N.  Y.  150,  9  L.  R.  A.  783,  25  N.  E.  307,  and 
Marie  v.  Gktrrison,  83  N.  Y.  28,  both  holding  fair  agreement  for  purpose 
of  preservation  of  property  valid,  although  incidentally  tending  to  re- 
strict competition;  Culver  v.  Nester,  116  Mich.  194,  74  N.  W.  533,  hold- 
ing agreement  to  bid  valid ;  Gulick  v.  Webb,  41  Neb.  712,  43  Am.  St 
Rep.  724,  60  N.  W.  15,  where  parties  agreed  that  one  should  bid  for 
benefit  of  all,  the  rest  not  bidding;  Terbell  v.  Liee,  40  Fed.  42,  upholding 
agreement  to  bid  at  sale  and  resell  to  other  party  to  said  agreement,  and 
agreement  not  to  bid  where  such  agreement  could  not  affect  price  or 
comx>etition ;  Woodruff  v.  Berry,  40  Ark.  266,  holding  agreement  between 
several  that  one  only  shall  bid  and  divide  profits  with  others  void  as 
tending  to  prevent  competition. 

Effect  of  preventing  or  checking  bids  on  validity  of  auction  sales. 
Note,  20  L.  R.  A.  563. 

Suppression  of  competition  at  judicial  sale.    Note,  42  L.  R.  A. 
(N.  S.)  1201. 

Oenersl  rule  is  tliat  compensation  diaU  be  equal  to  injury  in  cases  of 
wroniT  for  wbich  law  gives  a  remedy. 

Approved  in  Albany  Phosphate  Co.  v.  Hugger  Bros.,  4  Ga.  App.  777, 
62  S.  E.  536.  builder  held  liable  for  loss  of  rent  for  failure  to  complete 
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building  on  time;  Bronmel  v.  Rayner,  08  Md.  51,  11  Atl.  834,  inhere 
plaintiff;  owning  half  of  lot,  recovered  half  of  sum  paid  by  him  for  grad- 
ing whole,  the  contract  providing  that  parties  should  grade;  Kohn  v. 
Dravis,  94  Fed.  290,  36  C.  C.  A.  253,  as  to  measure  of  damages  for  eon- 
aversion  by  mortgagee  of  mortgaged  goods;  Mathesius  v.  Brooklyn  etc. 
Ry.  Co.,  96  Fed.  795,  holding  amount  which  would  have  been  received 
had  contract  been  kept,  measure  of  damages  for  breach  thereof. 

Where  party  entitled  to  benefit  of  a  contract  can  save  himself  from  a 
loss  hy  breach  at  trifling  expense,  or  with  reasonable  exertion,  it  is  his 
duty  so  to  do,  and  he  can  charge  the  delinquent  with  such  damages  only  as 
with  reasonable  endeavors  he  could  not  prevent. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  489,  60  L.  Ed. 
1122,  36  Sup.  Ct.  630,  in  all  cases  where  interest  may  safely  be  earned, 
future  benefits  should.be  discounted  in  making  up  award;  United  States 
V.  Smythe,  120  Fed.  33,  holding  mint  superintendent  liable  on  bond  for 
currency  destroyed  by  fire  in  vault  through  negligence  of  subordinate; 
Creve  Coeur  Lake  Ice  Co.  v.  Tanner,  90  Mo.  App.  197,  holding  where 
vendor  of  merchandise  fails  to  furnish  goods  according  to  contract,  it 
is  incumbent  on  vendee  to  supply  himself  as  cheaply  as  he  conveniently 
can  from  the  most  accessible  source;  Indian  Mountain  etc.  Coal  Co.  v. 
Asheville  etc.  Coal  Co.,  134  N.  C.  588,  47  S.  E.  121,  applying  rule  under 
45ontract  to  sell  all  coal  required;  Warren  v.  Stoddart,  105  U.  S.  229, 
26  L.  Ed.  1120,  and  Baird  v.  United  States,  131  U.  S.  cix,  Appx.,  21  L.  Ed. 
528,  where  contractors  unnecessarily  allowed  their  claim  for  damages 
to  swell ;  Lawrence  v.  Porter,  63  Fed.  67,  26  L.  R.  A.  170,  11  C.  C.  A.  27, 
where  vendor,  after  breach  of  agreement  to  sell  on  credit,  offered  to 
deliver  for  cash  at  a  reduction,  and  vendee  bought  of  others  at  an  ad- 
vanced price  instead;  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed. 
456,  20  C.  C.  A.  503,  and  Burden  Central  Sugar  etc.  Co.  v.  Ferris  Sugar 
Mfg.  Co.,  78  Fed.  427,  where  plaintiffs  could  have  minimized  their  loss 
but  failed  to  do  so ;  Factors  &  Traders'  Ins.  Co.  v.  Werlein,  42  La.  Ann. 
1053,  11  L.  R.  A.  364,  8  South.  438,  where  plaintiff  failed  to  use  reason- 
able precautions  to  lessen  damage  likely  to  be  occasioned  by  falling 
wall ;  Judice  v.  Southern  Pac.  R.  R.  Co.,  47  La.  Ann.  257,  16  South.  817, 
where  plaintiff,  put  off  at  wrong  station,  refused  to  ride  to  destination 
on  handcar  provided  by  company;  dissenting  opinion  in  The  Ceres,  72 
Fed.  944,  19  C.  C.  A.  243,  majority  holding  where  plaintiff  might  have 
lessened  loss  by  shipping  in  faster  vessel,  damage  by  failure  of  speed  of 
ship  was  within  contemplation  of  parties. 

Distinguished  in  United  States  v.  United- States  Fidelity  etc.  Co.,  236 
U.  S.  526,  59  L.  Ed.  708,  35  Sup.  Ct.  298,  government  held  not  required 
to  finish  building  to  niititirate  damages;  Lillard  v.  Kentucky  Distilleries 
etc.  Co.,  134  Fed.  178,  67  C.  C.  A.  74,  buyer  of  distillery  slop  for  feed- 
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ing  purposes  imdeT  contract,  whereby  seller  was  to  deliver  it  in  troughs 
suitable  for  feeding,  may  recover,  though  he  did  not  himself  erect 
troughs  where  he  relied  on  seller's  repeated  promises  to  do  so ;  Allen  v.  • 
Field,  130  Fed.  653,  65  C.  C.  A.  19,  where  defendant'  contracted  for  pur- 
chase of  greater  part  of  product  of  plaintiffs  distillery  for  fifteen  years, 
on  repudiation  of  contract  by  defendant  after  two  years,  plaintiff  not 
bound  to  operate  distillery  and'  market  product ;  Ramsey  v.  Perth  Amboy 
Shipbuilding  etc.  Co.,  72  N.  J.  Eq.  167,  65  AtL  462,  government  held, 
under  circumstances,  not  to  be  required  to  finish  construction  of  boats; 
Pettie  V.  Boston  Towboat  Co.,  49  Fed.  467, 1  C.  C.  A.  314,  where  attempt 
to  raise  sunken  barge  would  have  been  abortive. 

On  breach  of  contract  to  indemnify,  obligee  can  recoTer  only  for  actual 
damage  and  to  the  extent  of  the  injury  received  at  the  time  the  suit  was 
l2umtiited. 

Approved  in  In  re  Lathrop  etc.  Co.,  216  Fed.  107,  133  C.  C.  A.  346, 
broker  not  entitled  to  indemnity  from  customer  when  failure  to  deliver 
stock  was  caused  by  his  own  insolvency;  Dancel  v.  Goodyear  Shoe  etc. 
Co.,  137  Fed.  159,  where  corporation  purchases  entire  property  and  as- 
sets of  another,  and  gives  bond  to  pay  all  its  debts  and  assume  all  its 
contracts,  latter  is  not  indispensable  psirty  to  suit  in  equity  against  pur- 
chaser to  enforce  its  liability  on  such  contract ;  BroadweU  v.  Banks,  134 
Fed.  476,  covenant  by  lessee  to  pay  taxes,  not  being  one  of  indemnity, 
cause  of  action  to  recover  same  accrues  to  lessor  on  failure  to  pay  taxes : 
Cndaback  v.  Hay,  134  Fed.  123,  where  defendant  purchased  realty  in 
another's  name,  agreeing  to  furnish  money  to  pay  taxes  and  principal 
and  interest  on  mortgage,  and  save  him  harmless  from  all  charges,  de- 
fendant's liability  was  fixed  on  rendition  of  deficiency  judgment  on  fore- 
closure; Central  Trust  Co.  v.  Louisville  Trust  Co.,  100  Fed.  547,  40 
C.  C.  A.  530,  holding  equity  cannot  compel  indemnitor  to  comply  with 
obligation  in  advance  of  contingency  upon  which  by  such  obligation  he 
was  to  becon^e  .liable ;  R.  P.  Williams  &  Co.  v.  United  States  Fidelity 
etc.  Co.,  11  Ga.  App.  641,  75  S.  E.  1071,  liability  of  principal  to  surety 
under  indemnity  agreement  held  not  claim  provable  in  bankruptcy  unti) 
surety  had  actually  paid  damages;  Cousins  v.  Paxton  &  Gallagher  Co., 
122  Iowa,  469,  98  N.  W.  279,  where  sheriff  accepted  bond  to  indemnify 
him  against  liability  for  damages  sustained  by  levy  on  personalty,  he 
cannot  recover  thereon  for  attorney's  fees  incurred  in  defending  actioii 
for  conversion  till  fee  actually  paid;  Trice  v.  Teoman,  8  Kan.  App.  540, 
54  Pac.  289,  holding  promise  to  pay  to  third  person  debt  due  him  by 
promisee  may  be  enforced  by  promise  against  promisor  without  waitin&^ 
for  third  person  to  sue  thereon ;  Northern  Assur.  Co.  v.  Borgelt,  67  Neb. 
286,  93  N.  W.  227,  where  insurance  agent  gave  bond  to  faithfully  per- 
form all  duties  and  obey  instructions,  and  they  neglected  to  cancel 
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policy  as  directed,  action  on  bond  not  barred  until  five  years  from  lo8» 
to  obligee;  Fairfield  v.  Day,  71  N.  H.  65,  51  Atl.  264,  holding  partner 
•  unconditionally  assuming  to  pay  all  outstanding  debts  is  liable  to  copart- 
ner for  amount  of  judgment  recovered  by  creditors  of  firm  but  is  not 
liable  for  counsel  fees;  Henderson- Achert  etc.  Co.  v.  John  Shillito  Co.,. 
64  Ohio  St.  255,  60  N.  E.  299,  holding  sureties  on  replevin  bond  cannot 
sue  on  indemnity  bond  until  such  loss  has  Occurred ;  McDaniels  v.  Gowey,. 
30  Wash.  419,  71  Pac.  14,  holding  bond  penal  where  vendor  of  land 
upon  which  there  was  mortgage  and  other  encumbrances  stipulated  to- 
satisfy  mortgage  and  remove  other  encumbrances  within  six  months,, 
and  entitling  obligee  to  actual  damages  only ;  Culmer  v.  Wilson,  13  Ut^ji. 
149,  57  Am.  St  Rep.  725,  44  Pac.  838,  holding  cause  of  action  and  stat- 
ute of  limitations  commence  to  run  from  time  of  actual  damage;  Hicks 
V.  Hoos,  44  Mo.  App.  580,  where  plaintiff  plead  agreement  to  indemnify  ; 
Mills  V.  Dow,  133  U.  S.  433,  SS  L.  Ed.  721, 10  Sup.  Ct.  415,  holding  agree- 
ment "to  assume  contracts"  not  an  agreement  of  indemnity,  but  to  dis- 
charge from  liability ;  Johnson  v.  Risk,  137  U.  S.  308,  34  L.  Ed.  686,  11 
Sup.  Ct.  114,  holding  agreement  to  assume  indebtedness  not  one  to  in- 
demnify, but  to  discharge  from  all  liability;  Weller  ▼.  Eames,  15  Minn* 
468,  2  AiXL  "Bap.  150,  or  indemnity  bond. 

Distinguished  in  Central  Trust  Co.  v.  Louisville  Trust"  Co.,  87  Fed. 
27,  holding  rule  not  applicable  in  equity,  and  permitting  recovery  of  ex- 
penses incurred  but  not  yet  paid  by  obligee. 

Necessity  for  actual  damage  before  recovery  on  indemnity  contract* 
Note,  AnxL  Gas.  191SD,  1164. 

Tl^oii  breach  of  contract  to  pay,  measure  of  damages  is  full  amount 
agreed  to  be  paid. 

Approved  in  Loewenthal  v.  McElroy,  181  Mo.  App.  405, 168  S.  W.  816, 
bond  given  by  vendors  to  purchaser  to  pay  all  bills  against  property 
held  more  than  promise  to  indemnify;  Mills  v.  Dow,  133  U.  S.  433,  3S 
L.  Ed.  721,  10  Sup.  Ct.  415,  agreement  to  assume  contract  of  another; 
Johnson  v.  Risk,  137  U.  S.  308,  34  L.  Ed.  686,  11  Sup.  Ct.  114,  agreement 
to  assume  indebtedness  of  another;  Lock  v.  Homer,  131  Mass.  100,  41 
AsL  Rep.  205,  covenant  to  assume  mortgage  held  agreement  to  pay  mort- 
gage debt;  Famsworth  v.  Boardman,  131  Mass.  122,  where  agreement 
was  to  assume  indebtedness;  Merriam  v.  Pine  City  Lumber  Co.,  23  Minn. 
323,  agreement  to  pay  debt;  American  Employees  etc.  Ins.  Co.  v.  For- 
dyce,  62  Ark.  569,  54  Am.  St  Rep.  306,  36  S.  W.  1053,  holding  policy 
promising  to  pay  damages  legally  charged  to  assured  an  agreement  to 
pay,  and  not  to  indemnify;  Callender  v.  Edmison,  8  S.  D.  85,  65  N.  W. 
426,  holding  agreement  to  pay  another's  debt  at  stated  time  an  agree- 
ment to  pay,  and  full  amount  recoverable  although  promisee  has  not 
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paid;  Haas  t.  Dudley^  30  Or.  363,  48  Pae.  171,  agreement  to  assume 
mortgage. 

Miscellaneous.  Cited  in  Farmers'  Loan  etc.  Ck>.  ▼.  Louisville  etc.  Ry. 
Co.,  103  Fed.  129,  upholding  reorganization  agreement  between  bond- 
holders and  directors  of  foreclosed  railroad;  Hewett  t.  Currier,  63  Wis. 
395,  23  N.  W.  888. 

6  Wall.  101-112»  18  L.  Ed.  792,  UKITED  STATES  v.  ADAMS. 

Under  act  of  March  3,  1868,  appeal  ftom  Court  of  Olalms,  where 
smoant  In  controyersy  exceeds  three  thousand  doUaxs,  is  a  matter  of  light 
and  not  of  judicial  discretion. 

Approved  in  J.  D.  Randall  Co.  v.  Foglesong  Mach.  Co.,  200  Fed.  742, 
743, 119  C.  C.  A.  185,  right  of  appeal  is  not  lost  because  judge  does  not 
act  upon  same  within  thirty  days  allowed  by  section  129  of  Judicial 
Code;  Walter  v.  Baltimore  etc.  R.  R.  Co.,  6  App.  D.  C.  29,  appeal  will 
not  be  dismissed  because  ettkared  from  order  overruling  Motion  for  new 
trial  where  it  appears  that  afipeal  is  directed  against  judgment. 

Distinguished  in  Cherokee  Nation  v.  Whitmire,  223  U.  S.  Ill,  56 
L.  Ed.  374,  32  Sup.  Ct.  200,  Court  of  Claims  does  not  lose  jurisdiction 
upon  filing  of  application  for  appeal;  Kingsbury  v.  Pacific  Coal  etc.  Co., 
3  Alaska,  46,  dismissing  appeal  because  notice  did  not  sufficiently  de- 
scribe judgment  appealed  from. 

WUere  lower  court's  findings  are  mere  recitals  of  evidence  without  con- 
clusloiis  of  facts,  Supreme  Court  will  remand  case  with  directions  to  ro- 
torn  proper  findings. 

Approved  in  Smith  v.  Sac  County,  11  Wall.  162,  20  L.  Ed.  109,  apply- 
ing  role  in  libel  case. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal, Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  841t  842,  847,  849. 

«  Wall.  112-116, 18  K  Ed.  764,  I.AOX7E  v.  ATCHISON. 

One  claiming  under  a  sherilTs  sale  on  a  Judgment  against  party  having 
no  title,  possesses  neltlier  the  title  nor  color  of  title  reqnired  by  Texas 
statute  of  limitations. 

Approved  in  Morgan  v.  Pott,  124  Mo.  App.  379, 101  S.  W.  719,  hiatus 
in  chain  of  paper  title  held  fatal  to  claim  of  adverse  possession  with 
color  of  title ;  Beale's  Heirs  v.  Johnson,  45  Tex.  Civ.  125,  99  S.  W.  1047, 
where  defendants  had  neither  title  nor  color  of  title,  three-year  statute 
was  inapplicable;  Saunders  v.  Silvey,  55  Tex.  48,  holding  possessor  un- 
der deed  of  designated  portion  of  tract  cannot  invoke  statute  against 
owner  of  undivided  interest  in  same  tract  under  prior  deed  from  com- 
mon vendor* 
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What  constitutes  color  of  title  within  the  meaning  of  the  law  of 
adverse  possession.    Note,  88  Asl  St.  Rep.  706. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat* 
ntei  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1204* 

6  Wall.  116-124,  18  K  Ed.  730,  OSTEBMAN  y.  BALDWIN. 

Although  Texas  Oonstitution  forbade  aliens  to  hold  land,  nntU  ofllce 
found  an  alien  was  competent  to  hold  against  third  persons. 

Approved  in  Johnson  v.  Elkins,  1  App.  D.  C.  442,  act  of  1887,  pro- 
hibiting aliens  from  holding  realty,  applies  only  to  after-acquired  titl&:i 
and  to  direct  proceedings  by  government ;  Pembroke  v.  Huston,  180  Mo. 
639,  79  S.  W.  472,  alien  not  justified  in  rescinding  contract  for  exchange 
of  lands;  Hanrick  v.  Patrick,  119  U.  S.  169,  30  L.*Ed.  404,  7  Sup.  Ct. 
153,  holding  aliens'-  title  valid  unless  declared  forfeited  under  "office 
found";  Hammekin  v.  Clayton,  2  Woods,  340,  341,  Fed.  Cas.  5996,  fol- 
lowing rule ;  Billings  v.  Aspen  Mining  Co.,  51  Fed.  343,  2  C.  C.  A.  252, 
upholding  title  of  alien  to  interest  in  mine  as  against  colooators  seek- 
ing to  oust  him ;  Princeton  Mining  Co.  v.  First  Nat.  Bank,  7  Mont.  539, 
19  Pae.  212,  upholding  aliens'  title  to  mine  against  attachment  levied  ou 
aliens'  trustee ;  Settegast  v.  Schimpf ,  35  Tex.  341,  holding  alien's  land 
descended  to  his  heirs  and  did  not  escheat;  Andrews  v.  Spear,  48  Tex. 
579,  followii^  last  case;  Hanrick  v.  Hanrick,  54  Tex.  113,  holding  alien's 
title  valid  and  descendible  unless  "office  found";  Baker  v.  Westcott,  73 
Tex.  134,  11  S.  W.  159,  holding  alien's  title  valid  against  third  parties; 
Gray  v.  Kauffman,  82  Tex.  67,  17  S,  W.  514,  where  alien  owner  re- 
covered in  trespass;  Wilson  v.  Triumph  etc.  Min.  Co.,  19  Utah,  66,  56 
Pac.  302,  sustaining  title  to  mining  claim  conveyed  to  citizen  by  alien 
locator;  Quigley  v.  Birdseye,  U  Mont.  446,  28  Pac.  743,  holding  grant 
of  ditch  and  water  right  to  alien  not  an  abandonment  by  owner,  and 
alien's  title  good  against  collateral  attack;  Williams  v.  Bennett,  1  Tex. 
Civ.  App.  506,  20  S.  W.  858,  where  in  the  absence  of  "office  found"  an 
alien's  title  was  sustained;  Wulf  v.  Manuel,  9  Mont.  285,  23  Pac.  725, 
denying  right  of  alien  to  locate  mining  claims. 

Necessity  for  judicial  proceeding  to  effect  escheat.    Note,  15  L.  B.  A. 
(N.  S.)  S81. 

Katnrallaation  haa  a  retroactive  effect*  and  waives  all  liability  to  for- 
feiture of  land  held  while  an  alien,  confirming  title  thereto. 

Approved  in  United  States  v.  Hodgman,  221  Fed.  1019,  naturalization 
valid  though  declaration  of  intention  was  filed  before  issuance  of  Cana- 
dian certificate  of  naturalization;  In  re  Symanowsski,  168  Fed.  981^ 
declaration  of  intention  may  be  made  by  minor  just  before  coming  of 
age  and  ratified  subsequently;  Shea  v.  Nilima,  133  Fed.  215,  66  C.  C.  A* 
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263,  agreement  between  two  aliens  to  acquire  mining  claims  for  joint 
benefit  may  be  enforced  by  one  subsequently  declaring  intention  to  be- 
come citizen ;  Oregon  V.  Carlson,  40  Or.  567^  67  Pac.  516,  holding  subse- 
quent naturalization  does  not  validate  title  of  alien  who  purchases  tide- 
lands  and  signs  false  affidavit  of  citizenship  under  Sess.  Laws  1991, 
p.  189;  Manuel  v.  Wulff,  152  U.  S.  511,  38  L.  Ed.  634,  14  Sup.  Gt.  653 
(reversing  9  Mont.  285,  23  Pac.  725),  holding  naturalization  confirmed 
former  alien's  title  to  mining  claim;  Bogan  v.  Edinburgh  etc.  Land  Co., 
63  Fed.  197,  198,  11  C.  C.  A.  128,  upholding  title  of  qualified  pre-emptoz 
who  filed  application  prior  to  naturalization;  Lone  Jack  Mining  Co.  v. 
M^gginson,  82  Fed.  94,  27  C.  C.  A.  63,  holding  declaration  of  intention 
relates  back  and  validates  location  by  alien ;  Hanrick  v.  Hanrick,  54  Tex. 
114,  holding  defeasible  title  of  alien  made  indefeasible  by  subsequent 
citizenship;  Baker  v.  Westcott,  73  Tex.  134,  11  S.  W.  159,  holding  con- 
veyance to  alien  became  indefeasible  on  his  becoming  a  citizen;  Will- 
iams V.  Bennett,  1  Tex.  Civ.  App.  506,  20  S.  W.  858,  following  rule. 

Qualified  in  Wulf  v.  Manuel,  9  Mont.  285,  23  Pac.  725,  holding  natu- 
.ralization  not  retroactive  with  regard  to  location  of  mines,  such  location 
being  allowed  only  to  citizens. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  81  L.  R.  A.  105. 

Pnrchaser  at  sherliTs  sale  buyt  exact  interest  which  debtor  has  in  the 
property  and  takes  subject  to  all  outstanding  equities. 

Approved  in  The  Vigilancia,  73  Fed.  455, 19  C.  C.  A.  528,  holding  lien 
creditor  by  judgment  can  have  no  better  title  than  he  acquires  from 
debtor;  Polhemus  v.  Empson,  27  N.  J.  Eq.  194,  holding  purchaser  at 
sheriffs  sale  takes  subject  to  equities  for  waste  by  debtor  tenant  in 
eommon;  Rodgers  v.  Burchard,  34  Tex.  453,  7  Am.  Bep.  286,  by  analogy 
to  holder  under  quitclaim  deed;  Massey  v.  Hubbard,  18  Fla.  690,  hold- 
ing purchaser  at  sherifFs  sale  does  not  take  good  title  against  prior 
grantee  by  unrecorded  deed,  grantee  being  in  possession. 

Title  conveyed  by  deed  given  in  official  capacity.    Note,  11  Ann. 
Gas.  731. 

One  holding  land  purchased  and  paid  for  by  an  alien,  but  deeded  to 
him  to  evade  disabilities  of  alienage,  holds  as  a  trustee  under  an  express 
trust,  equitable  title  being  in  alien. 

Approved  in  Princeton  Mining  Co.  v.  First  Nat.  Bank,  7  Mont.  539, 
19  Pac.  212,  arguendo. 

Trusts  are  not  within  the  Texas  statute  of  frauds  and  may  be  proved 
by  parol. 

Approved  in  Patton  v.  Beecher,  62  Ala.  586,  holding  trusts  provable 
by  parol,  the  statute  of  frauds  enacted  after  the  emigration  of  our 
ancestors  not  applying. 
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Agreement  to  cenvey  title  is  not  c<aor  of  title  ultbin  TeacM  statute  of 
UmitationB. 

Approved  in  Morgan  v.  Pott,  124  Mo.  App.  379, 101  S.  W.  719,  hiatns 
in  claiih  of  paper  title  held  fatal  to  daim  of  adverse  possession  with 
color  of  title;  McNeeley  v.  South  Penn  Oil  Co.,  62  W.  Va.  632,  44  S.  E. 
514,  holding  exeisntory  contract  for  sale  of  land  stipulating  for  future 
conveyance  6f  legal  title  purchase  money  payable  in  future  is  color  of 
title  under  limitation  statutes;  White  v.  Stokes,  67  Ark.  184,  53  S.  W. 
1061,  holding  improvements  made  by  possessor  under  bond  for  title  not 
made  under  color  of  title. 

What  is  color  of  title.    Note,  14  Am.  Dec  584. 

What  constitutes  color  of  title  within  the  mieaning  of  the  law  of 
adverse  possession.    Note,  88  Am.  St.  Rep.  708,  719. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statutCi  in  adverse  possession.  Note,  16  L.  B.  A.  (N.  S.)  1204t 
1287. 

6  WaU.  124^128,  18  la.  Ed.  863,  WALKER  ▼.  VILLAVA80. 

In  determining  Supreme  Court's  Jurisdiction  on  eiror  to  State  court, 
nothing  outside  of  the  record  will  be  considered. 

Approved  in  Parks  v.  Coffey,  52  Ala.  35,  upholding  judgment  of  lower 
court  rendered  during  secession,  it  not  appearing  violative  of  the  Con- 
stitution or  laws  of  the  United  States. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A«  331. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Sapreme 
Court.    Note,  63  L.  B.  A.  471. 

6  WaU.  12»-184,  18  L.  Ed.  888,  AETNA  INS.  00.  ▼.  WEBSTER. 

Memorandum  providing  that  insurance  shall  take  effect  on  general 
agent's  approval,  signed  by  insured  after  receipt  of  policy,  must  be  treated 
as  a  reservation  of  right  by  company  to  disapprove  insurance  on  notice 
to  the  assured,  and  in  absence  of  such  notice  the  policy  is  valid  from  its 
Issuance. 

Approved  in  Young  v.  Mutual  Life  Ins.  Co.,  2  Sawy.  330,  Fed.  Cas. 
18,168,  holding  that  provisions  for  forfeiture  being  inserted  for  benefit 
of  company,  courts  will  find  waiver  thereof  upon  slight  evidence ;  United 
Life  Ins.  Co.  v.  President  etc.  Ins.  Co.,  42  Ind.  598,  holding  failure  of 
company  to  disapprove  agent's  act  before  loss  amounted  to  ratification; 
Behler  v.  German  Mutual  Ins.  Co.,  68  Ind.  351,  holding  delivery  of  policy 
waived  warranty  requiring  delivery  of  premium  note  before  policy 
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should  take  effect ;  Westchester  Ins.  Co.  y.  Earle,  33  Mich.  152,  holding 
conditions  involving  forfeiture  in  case  of  additional  insurance  should  be 
strictly  construed,  and  notice  without  disapproval  held  waiver;  Mutual 
Benefit  life  Ins.  Co.  v.  Higginbotham,  95  U.  S.  388,  24  L.  Ed.  502,  hold- 
ing contract  consummated  on  receipt  of  policy  and  payment  of  pre- 
mium; Van  Slyke  V.  Trempealeau  etc.  Ins.  Co.,  48  Wis.  687,  5  N.  W. 
239,  holding  member  of  mutual  company  entitled  to  insurance  after 
application  but  before  receipt  of  policy ;  Cotton  States  Ins.  Co.  v.  Lester, 
62  Ga.  252,  holding  company  by  receiving  premiums  at  other  times  than 
days  fixed  in  contract  waived  right  to  forfeiture. 

Distinguished  in  Wilson  v.  Hartford  Fire  Ins.  Co.,  17  App.  D.  C.  24, 
not  competent,  in  view  of  nature  and  terms  of  policies,  to  show  their 
delivery  to  insured  upon  verbal  condition;  Shawnee  Mut.  Fire  Ins.  Co. 
v.  McClure,  39  Okl.  543,  49  L.  R.  A.  (N.  S.)  1054,  135  Pac.  1153,  making 
of  application-  for  insurance,  subject  to  approval  of  company,  does  not 
create  contract;  Alabama  etc.  Ins.  Co.  v.  Mayes,  61  Ala.  168,  where 
agent  only  had  authority  to  stipulate  that  insurance  should  take  effect 
on  approval  of  company,  and  company  did  not  immediately  notify  in- 
sured of  its  disapproval,  no  policy  having  issued. 
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While  objection  to  juxlsdiction  In  equity  Is  usually  interposed  in  the 
first  instance,  yet  if  a  plain  defect  of  Jurisdiction  appears  at  the  hearing 
or  on  appeal,  the  court  will  not  make  a  decree. 

Approved  in  Perez  v.  Fernandez,  202  U.  S.  100,  60  L.  Ed.  949,  26  Sup. 
Ct.  661,  Supreme  Court  will  of  own  motion,  on  writ  of  error,  inquire 
into  jurisdiction  of  lower  court,  irrespective  of  exception;  Standard 
Portland  Cement  Corp.  v.  Evans,  206  Fed.  4,  125  C.  C.  A.  1,  jurisdic- 
tion of  defense  that  corporations  assent  to  notes  sued  on  was  procured 
by  fraud  cannot  be  conferred  by  waiver;  Clark  v.  Rosario  Min.  &  Mill- 
ing Co.,  176  Fed.  185,  99  C.  C.  A.  534,  refusing  to  decree  specific  per- 
formance of  contract  which  showed  upon  its  face  that  party  was  entitled 
only  to  stipulated  damages  for  breach;  Street  Grading  Dist.  No.  60  v. 
Hagadom,  186  Fed.  457,  108  C.  C.  A.  429,  reversing  decree  appointing 
receiver  in  view  of  adequate  remedy  by  mandamus;  Nichols  v.  Board 
of  Commrs.  of  Western  Co.,  13  Wyo.  8,  76  Pac.  682,  where  final  judg- 
ment is  not  supported  by  pleadings  or  findings,  it  may  be  vacated  on 
error,  on  record  proper,  without  bill  of  exceptions ;  Burdell  v.  Comstock, 
15  Fed.  396,  where  lack  of  jurisdiction  appeared  on  trial;  Miller  v. 
Miller,  25  W.  Va.  503,  where  parties  raised  no  objection  to  jurisdiction, 
but  defect  appeared  on  face  of  bill,  and  appellate  court  dismissed  on 
own  motion ;  Tyler  v.  Savage,  143  U.  S.  94^  97,  86  L.  Ed.  88,  89,  12  Sup. 
Ct.  345,  arguendo. 

VI— 28 
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Qualified  in  Waite  t.  O'Neil,  72  Fed.  364,  355,  holding  objection  to 
equity  jurisdiction  not  made  in  limine  must  show  absolute'  lack  of 
jurisdiction. 

Distinguished  in  Freer  v.  Davis,  53  W.  Va.  14,  94  Am.  St.  Bsp.  907, 
43  S.  E.  169,  holding  plaintiff  upon  whose  bill  there  is  final  decree  and 
adjudication  against  him  upon  matters  set  up  in  bill  is  not  estopped  to 
deny  upon  appeal  lower  court's  jurisdiction. 

Remedies  in  Federal  courts  are,  at  common  law  and  equity,  not  accord- 
ing to  practice  of  State  courts,  but  tu^ordlng  to  common  law  and  equity 
as  defined  and  distinguished  in  England. 

Approved  in  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  746,  ade- 
quate remedy  at  law  is  that  which  existed  when  Judiciary  Act  of  1789 
was  adopted;  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  974,  where  equity 
has  jurisdiction  of  suit  to  cancel  life  policy  for  fraud,  fact  that  insured 
died  prior  to  answer  and  that  action  at  law  brought  on  policy  does  not 
deprive  equity  court  of  jurisdiction;  Anthony  v.  Burrow,  129  Fed.  790, 
denying  equity  jurisdiction  to  enjoin  State  officers  from  issuing  certifi- 
cate of  nomination  to  congressional  candidate;  Fletcher  v.  Burt,  126 
Fed.  621,  63  C.  C.  A.  201,  holding  bondholder  of  insolvent  railroad  whose 
property  has  been  sold  on  foreclosure,  suing  on  behalf  of  himself  and 
others,  cannot  sue  at  law  in  Federal  court  for  damages  against  former  re- 
ceiver for  allied  fraudulent  acts  in  depreciating  value  of  property  prior 
to  sale.  In  re  Sawyer,  124  U.  S.  210,  81  L.  Ed.  406,  8  Sup.  Ct.  487,  dis- 
cussing jurisdiction  of  English  chancery  courts,  holding  it  did  not  apply 
to  bills  to  stay  criminal  proceedings;  Scott  v.  Neely,  140  U.  S.  Ill,  S5 
L.  Ed.  860, 11  Sup.  Ct.  714,  refusing  to  entertain  combined  legal  and 
equitable  action  allowed  in  Mississippi;  Lindsay  v.  First  National  Bank 
of  Shreveport,  156  U.  S.  493,  89  L.  Ed.  508, 15  Sup.  Ct.  475,  where  equi- 
table action,  according  to  English  and  Federal  procedure,  had  been 
brought  in  law  under  Louisiana  law;  Fitts  v.  McGhee,  172  U.  S.  531,  48 
L.  Ed.  542,  19  Sup.  Ct.  275,  denying  equitable  power  of  Circuit  Court  to 
enjoin  prosecution  of  criminal  proceedings  commenced  in  State  court; 
Montejo  v.  Owen,  14  Blatchf .  325,  Fed.  Cas.  9722,  where  equitable  de- 
fenses, cognizable  in  New  York,  were  not  entertained  in  Circuit  Court  in 
legal  action ;  Hall  v.  Mining  Co.,  1  Woods,  547,  Fed.  Cas.  5955,  refusing 
to  administer  equitable  relief  allowed  by  State  in  legal  action ;  Benjamin 
v.  Cavaroc,  2  Woods,  172,  Fed.  Cas.  1300,  holding  jurisdiction  of  State 
courts  to  enforce  equitable  remedy,  by  statutory  proceeding  cannot  oust 
equity  jurisdiction  of  Federal  courts;  Kimball  v.  Mobile,  3  Woods,  565, 
Fed.  Cas.  7774,  to  same  point;  Breeden  v.  Lee,  2  Hughes,  488,  Fed.  Cas. 
1828,  holding  State  law  providing  for  l^al  relief  in  equitable  case  can- 
not affect  jurisdiction  of  Federal  court  to  grant  equitable  relief;  Ken- 
ton Furnace  etc.  Co.  v.  McAlpin,  6  Fed.  740,  holding  action  in  legal 


355  THOMPSON  v.  CENTRAL  ETC.  R.  R.  CO.    6  Wall.  134-139 

form  must  be  treated  as  legal  in  Circuit  Court;  Snyder  v.  Pharo,  25 
Fed.  400,  refusing  to  entertain  equitable  setoff  in  action  on  note; 
Thomas  v.  Nantahala  etc.  Co.,  58  Fed.  489,  7  C.  C.  A.  330,  holding  State 
modifications  of  equity  practice  cannot  modify  the  jurisdiction  of  the 
Federal  courts;  Wilcox  etc.  Guano  Co.  v.  Phoenix  Ins.  Co.,  61  Fed.  200, 
holding  removal  having  been  perfected,  cause  proceeds  in  Federal  court, 
as  if  begun  therein ;  United  States  v.  Swan,  65  Fed.  652,  13  C.  C.  A.  77, 
holding  State  statute  cannot  confer  on  Federal  court  of  equity  jurisdic- 
tion in  trover;  Green  v.  Mills,  69  Fed.  857,  80  L.  R.  A.  94,  16  C.  C.  A. 
516,  denying  equity  jurisdiction  in  case  involving  political  rights;  Taylor 
V.  Kercheval,  82  Fed.  499,  to  same  point;  Berkey  v.  Cornell,  90  Fed.  717; 
holding  declaration  in  assumpsit  cannot  join  special  count  requiring 
adjustment  of  accounts;  Blleinschmidt  v.  Dunphy,  1  Mont.  129,  ques- 
tioning power  of  territory  to  abolish  the  distinction  between  law  and 
equity. 

Adoptica  of  State  practiee  and  procedure  in  Circuit  Oourts  does  not 
conf  oimd  tlie  prindplfls  of  law  and  equity,  nor  authorize  legal  and  equitahle 
daims  to  be  blended  together  in  one  sait»  although  this  may  he  allowed  by 
tlie  State  lawa. 

Approved  in  Lantiy  v.  Wallace,  182  U.  S.  550,  46  L.  Ed.  1226,  21  Sup. 
Ct  889,  holding  fraudulent  representations  by  which  person  is  induced 
to  become  stockholder  of  national  bank,  being  matter  of  equitable  de- 
fense, constitute  no  defense  to  action  by  receiver  to  enforce  statutory 
stockholders'  liability;  Armstrong  Cork  Co.  v.  Merchants'  Refrigerating 
Co.,  171  Fed.  780,  Federal  Circuit  Court  cannot,  on  its  common-law  side, 
foreclose  mechanic's  lien;  Ghriesa  v.  Mutual  Life  Ins.  Co.,  165  Fed.  51, 
91  C.  C.  A.  86,  order  "staying"  proceedings  in  law  action  is,  in  effect, 
injunction;  Cook  v.  Foley,  152  Fed.  52,  81  C.  C.  A.  237,  final  estimates 
made  by  engineers  in  pursuance  of  contract  cannot  be  impeached  at  law 
for  fraud  or  mistake ;  Ames  Realty  Co.  v.  Big  Indian  etc.  Co.,  146  Fed. 
176,  rights  given  Civ.  Code  Mont.,  §  1891,  providing  that  in  actions  for 
protection  of  water  rights,  plaintiff  may  make  all  diverters  of  water 
from  same  source  parties  and  court  may  settle  rights  of  all  parties,  are 
enforceable  in  Federal  court ;  Levi  v.  Mathews,  145  Fed.  154,  76  C.  C.  A. 
122,  in  action  at  law  for  recovery  of  money  due  under  contract,  court 
cannot  entertain  defense  of  fraud  in  procurement  of  contract ;  Chapman 
V.  Yellow  Poplar  Lumber  Co.,  143  Fed.  206,  74  C.  C.  A.  331,  bill  in 
Federal  court  to  compel  reconveyance  of  property  conveyed  by  complain- 
ants to  defendants  and  also  for  damages  for  breach  of  the  contract  states 
two  causes  of  action;  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453, 
Federal  equity  cannot  enjoin  collection  of  State  tax  on  ground  of  its 
illegality;  Davidson- Wesson  Implement  Co.  v.  Parlin  &  Orendorff  Co., 
141  Fed.  40|  72  C.  C.  A.  525,  simple  contract  creditor  who  has  not  re- 
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dnced  claim  to  judgment  cannot  have  claim  adjudicated  in  equity ;  Union 
Stockyards  Co.  v.  Nashville  Packing  Co.,  140  Fed.  706,  72  C.  C.  A.  195, 
where  cause  removed  from  State  court,  which  was  competent  to  grant 
either  equitahle  or  legal  relief,  and  plaintiff  proceeds  in  equity  in  Federal 
court,  and  no  case  is  made  for  equitahle  relief,  court  cannot  award  dam- 
ages; Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  731,  68  C.  C.  A. 
89,  in  action  at  law  to  enforce  stockholder's  liability,  defendant  cannot 
set  off  indebtedness  from  corporation  to  him;  Crissey  v.  Morrill,  125 
Fed.  886,  60  C.  C.  A.  460,  holding  in  proceeding  against  stockholder  in 
Federal  court,  by  motion  for  execution  against  him  after  recovery  of 
judgment  against  corporation  and  return  of  execution  nulla  bona  as  pro- 
vided for  by  Kansas  statute,  stockholder  cannot  set  off  claim  against 
corporation;  Gk>odyear  Shoe  Machinery  Co.  v.  Dancel,  119  Fed.  695,  56 
C.  C.  A.  300,  holding  agreement  by  assignee  of  contract  by  which  he 
assumes  obligations  of  assignor  thereunder  does  not  make  him  party  to 
contract  so  that  he  may  be  sued  thereon  at  law  by  other  party ;  Southern 
Pine  Co.  v.  Hall,  105  Fed.  89,  44  C.  C.  A.  36^,  upholding  Federal  juris- 
diction of  suit  to  quiet  title  to  land,  though  plaintiff  not  in  possession, 
where  State  statute  authorizes  such  suit,  and  it  appears  from  record 
that  defendant  is  not  in  possession,  so  that  ejectment  will  lie;  Graven- 
berg  V.  Laws,  100  Fed.  6,  40  C.  C.  A.  240,  holding  in  action  at  law  to 
recover  fi±ed  sum  due  under  contract  and  seeking  sequestration  of  de- 
fendant's property,  labor  lienors  cannot  intervene  jointly  to  enforce 
liens  and  determine  their  priority,  when  such  determination  involves 
trial  of  numerous  separate  issues  of  fact;  McNulty  v.  Mt.  Morris  Elec- 
tric Light  Co.,  172  N.  Y.  415,  65  N.  E.  197,  holding  where  lessee  joined 
in  with  others  to  restrain  nuisance  merely  to  avoid  multiplicity  of  suits, 
on  expiration  of  lease  and  vacation  of  premises  prior  to  trial,  action 
became  mere  legal  claim  for  damages  entitling  defendant  to  jury;  Giesy 
V.  Gregory,  15  App.  D.  C.  53,  mortgagee  cannot,  in  one  action,  sue  mort- 
gagor for  deficiency  and  bring  bill  in  equity  against  grantees;  Walker 
V.  Dreville,  12  Wall.  442,  20  L.  £d.  480,  where  foreclosure  suit  had  been 
brought  up  by  writ  of  error  instead  of  appeal;  Van  Norden  v.  Morton, 

99  U.  S.  380,  382,  25  L.  Ed.  454,  455,  holding  essential  character  of  case 
determines  jurisdiction,  as  legal  or  equitable;  Hurt  v.  Hollingsworth, 

100  U.  8.  103,  25  L.  Ed.  571,  where  legal  and  equitable  causes  of  action 
were  combined  as  allowed  in  Texas;  Bumes  v.  Scott,  117  U.  S.  587,  29 
L.  Ed.  992,  6  Sup.  Ct.  868,  refusing  to  take  cognizance  of  equitable  de- 
fense to  suit  at  law ;  Scott  v.  Armstrong,  146  U.  S.  512,  86  L.  Ed.  1064, 
13  Sup.  Ct.  152,  refusing  to  entertain  equitable  defense  to  legal  action ; 
Cates  V.  Allen,  149  U.  S.  457,  460,  465,  37  L.  Ed.  807,  809.  810,  13  Sup. 
CU  884,  885,  979,  refusing  equitable  relief  to  aid  purely  l^^l  demand, 
although  same  allowed  by  State;  Lindsay  v.  First  Nat.  Bank  of  Shreve- 
port;  156  U.  S.  493,  89  L.  Ed.  508, 15  Sup.  Ct.  475,  where  equitable  action 
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bad  proceeded  in  law  until  appeal ;  Central  Ohio  R.  R.  Co.  v.  Thompson, 
2  Bond,  298,  Fed.  Cas.  2550,  and  Montejo  v.  Owen,  14  Blatchf.  325,  Fed. 
Cas.  9722,  refasing  to  entertain  equitable  defenses  to  action  at  law;  La 
Mothe  Mfg.  Co.  v.  National  Tube  Co.,  15  Blatchf.  436,  Fed.  Cas.  8033, 
holding  action,  demanding  both  legal  and  equitable  relief,  must,  on  re- 
moval, be  divided  into  two  actions;  Kenton  Furnace  etc.  Co.  v.  McAlpin, 
5  Fed.  740,  holding  legal  and  equitable  claims  not  joinable;  Doe  v.  Roe, 
31  Fed.  100,  refusing  to  entertain  equitable  defense  allowed  by  State 
practice  in  ejectment;  Alexander  v.  Mortgage  Co.  of  Scotland,  47  Fed. 
134,  holdfng  action  by  one  having  equitable  title  to  land  to  enjoin  its 
sale,  properly  brought  in  equity;  Thomas  v.  American  etc.  Land  Co.,  47 
Fed.  554,  12  L.  B.  A.  686,  where  action  on  mortgage  note  was  tried  at 
law  in  State  court;  Davis  v.  Davis,  72  Fed.  84,  18  C.  C.  A.  438,  reject- 
ing equitable  defense  allowed  by  State  practice  in  legal  action;  Coit  v. 
Sullivan-Kelly  Co.,  84  Fed.  725,  where  action  for  goods  delivered  to  cor- 
poration was  joined  with  one  against  debtor  of  same;  Stone  v.  Perkins, 
85  Fed.  620,'  where  plaintiff  in  ejectment  attempted  to  prove  equitable 
title  as  well  as  legal;  Kleinschmidt  v.  Dunphy,  1  Mont.  129,  questioning 
power  of  territory  to  combine  legal  and  equitable  claims  and  defenses; 
Mansfield  etc.  R.  R.  Co.  v.  Swan,  111  U.  S.  385,  28  L.  Ed.  466,  4  Sup. 
Ct.  513,  holding  judicial  power  of  United  States  will  not  be  extended 
even  where  all  parties  consent;  United  States  v.  Wilson,  118  U.  6.  90, 
SO  L.  £d.  112,  6  Sup.  Ct.  993,  holding  bill  quia  timet  to  remove  cloud 
cannot  be  brought  by  one  out  of  possession;  Weed  Sewing-Machine  Co. 
v.  Wicks,  3  Dill.  265,  Fed.  Cas.  17,348,  and  Wilson  v.  Smith,  66  Fed.  83, 
holding  right  of  removal  not  defeated  by  form  of  action ;  Pittsburgh  etc. 
R.  R.  Co.  V.  Keokuk  etc.  Bridge  Co.,  68  Fed.  21, 15  C.  C.  A.  184,  holding 
action  for  accounting  properly  brought  in  equity. 

Distinguished  in  Platte  Valley  Cattle  Co,  v.  Bosserman-Gates  Live 
Stock  &  Loan  Co.,  202  Fed.  697,  45  L.  R.  A.  (N.  S.)  1187,  121  C.  C.  A. 
102,  defendant  in  replevin  may  urge  at  law  defense  arising  from  subro- 
gation; Thome  v.  Towanda  Co.,  15  Fed.  291,  hblding  plaintiffs  at  law 
may  file  equity  bill  in  court  where  suit  is  pending  in  same  action. 

Qualified  in  Grether  v.  Wright,  75  Fed.  748,  23  C.  C.  A.  498,  holding 
Circuit  Court  may  grant  equitable  relief  allowed  by  State  law,  where 
the  light  to  jury  trial  is  not  infringed  thereby. 

State  decisions  on  evidence  as  binding  on  Federal  courts.  Note,  16 
Ann.  Cas.  568. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Kote,  18  L.  R.  A.  266,  268. 

Questions  of  State  law  as  to  which  State  court  decisions  roust  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts, 
l^ote,  40  L.  R.  A.  (N.  S.)  460. 
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Absence  of  a  plain  and  ade^nate  remedy  at  law  is  tbe  obXj  test  of 
egnity  Jurisdiction. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  44  Fed. 
155,  11  K  B.  A.  626,  following  rule. 

Fact  that  a  State  law  provides  that  actions  must  be  bronglit  by  real 
party  in  interest,  whereas  in  Federal  courts  one  may  sue  to  use  of  another, 
neither  necessitates  nor  enables  a  legal  action  begun  by  an  assignee  in  a 
State  court,  where  there  is  but  one  form  of  action,  to  be  continued  in  equity 
on  removal  to  a  Federal  court. 

Approved  in  Turk  v.  Illinois  Cent.  R.  Co.,  218  Fed.  317,  134  C.  C.  A. 
Ill,  and  Palmer  v.  Oregon-Washington  R.  &  Nav.  Co.,  208  Fed.  667,  668, 
both  holding  that  insurance  companies  subrogated  to  cause  of  action  for 
negligence,  when  joined  with  owner  as  plaintiffs,  are  parties  in  interest 
for  determining  removability  of  cause;  Gaugler  v.  Chicago  M.  &  P.  S. 
Ry.  Co.,  197  Fed.  82,  where  State  law  permits  assignee  of  chose  to  sue 
in  his  own  name,  he  cannot  sue  in  equity  therefor  in  Federal  courts  on 
removal  or  otherwise;  dissenting  opinion  in  Schurmeier  v.  Connecticut 
Mut.  Life  Ins.  Co.,  171  Fed.  15,  96  C.  C.  A.  107,  majority  holding  that 
complaint  based  on  claim  against  estate  might  be  recast  into  bill  in 
equity  alleging  reasons  for  not  bringing  action  sooner;  Hay  ward  v. 
Andrews,  106  U.  S.  678,  27  L.  Ed.  273,  1  Sup.  Ct.  549,  holding  assignee 
of  patent  cannot  enforce  in  equity,  for  his  own  use,  the  legal  rights  of 
assignor,  merely  because  he  cannot  sue  in  his  own  name;  Weed  Sewing- 
Machine  Co.  v.  Wicks,  3  Dill.  265,  Fed.  Cas.  17,348,  holding  action 
brought  by  real  party  in  interest,  under  State  law,  continuable  in  his 
name  in  Federal  court;  Sullivan  v.  Hellams,  6  S.  C.  185,  holding  that 
under  South  Carolina  code,  legal  action  cannot  be  brought  by  one  to  an- 
other's use;  Akerly  v.  Vilas,  3  Biss.  338,  Fed.  Cas.  120,  holding  action 
continuable  upon  removal,  by  parties,  and  with  pleadings  allowed  by 
State  law ;  Daniels  v.  Citizens'  Ins.  Co.,  10  Biss.  120,  5  Fed.  429,  holdings 
party  for  whose  benefit  contract  is  made  may  sue  in  his  own  name. 

Distinguished  in  Knoxville  v.  Southern  Paving  Const.  Co.,  220  Fed. 
238,  suit  which  unites  both  legal  and  equitable  causes  of  action  should, 
after  removal  to  Federal  court,  be  recast  into  two  suits;  Spratley  v. 
Hartford  Ins.  Co.,  1  Dill.  392,  Fed.  Cas.  13,266,  holding  assignee  of  as- 
sured, after  loss,  real  party  in  interest,  application  vague. 

In  actions  at  law,  Federal  courts  may  proceed  according  to  practice 
and  rules  of  evidence  in  the  State  courts. 

Approved  in  Parker  v.  Moore,  111  Fed.  473,  holding  under  S.  C.  Rev. 
Stats.  1893,  §  1859,  broker  advancing  margins  for  principal  to  protect 
purchase  of  cotton  for  future  delivery  could  not  recover  from  principal, 
where  latter  testifies  that  it  was  intention  to  settle  diiference  between 

•  

contract  and  market  price;  Delaware  County  v.  Diebold  Safe  Co.,  133 
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U.  S.  488,  83  L.  Ed.  680, 10  Sup.  Ct.  403,  following  State  law  authorizing 
aetion  not  x>ermitted  by  common  law  and  entertaining  same  on  appeal; 
United  States  Bank  v.  Lyon  Co.,  48  Fed.  634,  4^ollowing  Iowa  practice 
allowing  transfer  of  action  improperly  begun  in  law  or  equity  to  proper 
docket;  Akerly  v.  Vilas,  3  Bias.  338,  Fed.  Cas.  120,  holding  Federal 
court,  on  removal,  will  follow  State  rules  as  to  parties  and  forms  of 
pleading;  Abbott  v.  Union  etc.  Ins.  Co.,  127  Ind.  73,  26  N.  E.  154, 
arguendo. 

6  WaU.  lSO-142,  18  L.  Bd.  819,  WEST  y.  AUBOEA  01X7. 

nUng  an  affiimatiye  answer  demanding  relief  against  plaintiff,  dtiseii 
of  anoiber  State,  does  not  constitute  a  new  suit  which  may  be  removed 
by  Urn  to  Federal  court. 

Approved  in  Smithers  v.  Smith,  35  Tex.  Civ.  511,  80  S.  W.  648,  fol- 
lowing rule ;  Glover  Mach.  Wks.  v.  Cooke  Jellico  Coal  Co.,  222  Fed.  533, 
filing  by  defendant  of  counterclaim  for  more  than  three  thousand  dollars 
does  not  entitle  plaintiff  to  remove ;  Illinois  Cent.  R.  Co.  v.  A.  Waller  & 
Co.,  164  Fed.  359,  362,  363,  plaintiff  does  not  become  defendant  within 
removal  statute  where  defendant  files  counterclaim;  Indian  Mt.  etc. 
Coal  Co.  V.  Asheville  etc.  Coal  Co.,  135  Fed.  840,  where,  after  judg- 
ment in  favor  of  nonresident  plaintiff  was  affirmed  as  to  original  cause 
of  action  but  reversed  as  to  counterclaim,  defendant  amended  counter- 
claim by  increasing  amount  demanded,  plaintiff  could  not  remove  cause ; 
Ward  V.  Congress  Const.  Co.,  99  Fed.  602,  39  C.  C.  A.  669,  holding  where, 
after  rendition  of  State  equity  decree  in  suit  to  enjoin  erection  of  build- 
ings, motion  was  filed  by  complainant  for  order  restraining  third  party 
from  violating  decree,  proceeding  is  removable;  Waco  Hardware  Co.  v. 
Michigan  Stove  Co.,  91  Fed.  291,  33  C.  C.  A.  511,  holding  nonresident 
plaintiff  does  not,  by  reason  of  a  counterclaim,  become  a  defendant, 
within  removal  act. 

Disapproved  in  Walcott  v.  Watson,  46  Fed.  530,  holding  nonresident 
plaintiff,  against  whom  counterclaim  is  filed,  thereby  becomes  a  defend- 
ant within  removal  act. 

Distinguished  in  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed. 
774,  where  land  owner  on  appeal  from  award  in  condemnation  filed 
pleading,  which  disputed  right  of  plaintiff  to  condemn,  plaintiff  became 
defendant  for  purpose  of  removal. 

Bight  of  removal  to  Federal  court  Is  given  only  to  a  defendant  who 
has  not  submitted  himself  to  State  Jurisdiction,  and  who  promptly  avails 
himself  of  the  light  at  time  of  appearance  by  declining  to  plead,  and  filing 
Ub  petition  for  removaL 

Approved  in  McKown  v.  Kansas  &  T.  Coal  Co.,  105  Fed.  658,  holding 
where  plaintiff  files  suit  in  which  defendant  pleads  counterclaim,  he  can- 
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not  remove  merely  by  reason  of  such  eounierolaim;  New  Yorlc  etc.  R.  R. 
Go.  v.  Estm,  147  U.  8.  611,  37  L.  Ed.  303, 13  Sup.  Ct.  452,  holding  right 
waived  by  appearing  in  State  court,  and  there  filing  petition  for  re- 
moval ;  Caskey  v.  Chenoweth,  62  Fed.  716,  10  C.  C.  A.  605,  holding  de- 
fendants, by  answering,  submitted  to  jurisdiction  of  State  court;  Waco 
Hardware  Co.  v.  Michigan  Stove  Co.,  91  Fed.  291,  33  C.  C.  A.  511,  hold- 
ing plaintiff  against  whom  cross-demand  is  filed  has  already  submitted 
to  jurisdiction;  Case  of  Sewing-Machine  Cos.,  18  Wall.  575,  21  L.  Ed. 
919,  holding  case  not  removable  where  one  out  of  three  defendants  ia  a 
resident  of  State. 

Distinguished  in  Price  etc.  v.  T.  J.  Ellis  &  Co.,  129  Fed.  483,  where  de- 
fendant in  action  by  nonresident  files  counterclaim  for  more  than  two 
thousand  dollars,  cause  is  removable  by  plaintiff  at  or  before  time  to 
plead  to  counterclaim* 

Criticised  in  Ward  v.  Congress  Const.  Co.,  99  Fed.  602,  603,  39 
C.  C.  A.  669,  holding  where,  after  rendition  of  State  equity  decree  in 
suit  to  enjoin  erection  of  buildings,  motion  was  filed  by  complainant 
for  order  restraining  third  party  from  violating  deareOi  proceeding  is 
removable. 

Removal  of  causes.    Note,  12  Am.  Rep.  646» 

Plaintiff  who  submits  himself  to  Juilidiction  of  a  Bteto  mlmilti  Urn- 
self  to  its  full  extent. 

Approved  in  Akerly  v.  Vilas,  3  Diss.  337,  Fed.  Cas.  120,  holding  re- 
moved case  goes  to  Federal  court  subject  to  all  rights  and  defenses 
allowed  in  State;  Paiiiridge  v.  Phoenix  Mut.  life  Ins.  Co.,  15  Wall.  580, 
21  L.  Ed.  280,  holding  defendant,  on  removal,  may  avail  himself  of  setoff 
allowed  by n  State;  La  Montague  v.  Harvey  Lumber  Co.,  44  Fed.  646, 
holding  action  brought  in  State  court,  on  removal,  is  subject  to  State 
rules  as-  to  counterclaim ;  Waco  Hardware  Co.  v.  Michigan  Stove  Co.,  91 
Fed.  291,  33  C.  C.  A.  511,  holding  nonresident  plaintiff  suing  in  State 
court  is  subject  to  all  State  rights  of  cross-demand. 

Where  record  from  State  court  contains  only  a  fragment  of  the  cause, 
unlntelligihle  except  by  reference  to  other  matters,  or  verbal  explanation, 
tbis  is  fatal  to  the  rigtst  of  removaL 

Approved  in  Jackson  v.  GJould,  74  Me.  678,  holding  application  for 
certiorari,  not  presenting  whole  record  in  case,  not  removable;  First 
Nat.  Bank  of  Alexandria  v.  Tumbull,  16  Wall.  195,  21  L.  Ed.  297,  where 
neither  process,  declaration  nor  answer  appeared  in  record. 

Suit  removable  from  a  State  court  must  be  one  regularly  commenced  by 
a  citizen  of  said  State,  by  process  served  on  a  citizen  of  another  State,  who^ 
if  he  does  not  elect  to  remove,  is  bound  to  submit  to  State  jurisdiction. 
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Approved  in  Webber  v.  Humpbreys,  5  Dill.  225,  Fed,  Cas.  17,326,  hold- 
ing supplementary  proceeding  to  enforce  judgment  not  a  suit,  and  not 
removable;  Pettus  v.  Georgia  R.  R.  etc.  Co.,  3  Woods,  626,  627,  629,  Fed. 
Cas.  11,048,  holding  action  on  lien  for  fees,  not  an  original  cause,  and 
removable;  La  Montague  v.  Harvey  Lumber  Co.,  44  Fed.  646,  holding 
amount  of  suit  determinable  by  complaint,  exclusive  of  answer;  Ft. 
Wayne  Electrical  Corp.  v.  Franklin  Electric  Light  Co.,  91  Fed.  292,  hold- 
ing  defendant  petitioning  State  court  for  removal  submits  to  jurisdic- 
tion thereof;  Jackson  v.  Gould,  74  Me.  577,  holding  action  for  writ  of 
review  pot  an  original  c^use,  but  merely  supplementary  and  unremov- 
able; Du  Vivier  v.,  Hopkins,  116  Mass.  128,  17  AsL  Rep.  144,  holding 
claim  against  insolvent  estate  not  a  suit  within  the  act;  Stinson  v.  St. 
Paul  etc.  R.  R.  Co.,  20  Minn.  493,  as  discussing  what  constitutes  a  suit, 
and  holding  suit  against  alien  not  within  the  statute;  Clarkson  v.  Man- 
son,  18  Blatchf .  449,  4  Fed.  262,  holding  cause  removable  under  different 
section  of  act. 

Miscellaneous.  Cited  in  New  York,  I.  ft  P.  Co.  v.  Milbum  Gin  etc. 
Co.,  35  Fed.  225,  in  list  of  conflicting  cases  on  measure  of  amount  in  dis- 
pute; Lorillard  v.  Clyde,  122  N.  Y.  47, 19  Am.  St.  Rep.  478,  erroneously. 

6  Wall.  142-152,  18  L.  Ed.  753,  BECTOB  v.  ASHLEY. 

Wliere  decree  of  State  court  is  based  on  grounds  without,  as  well  as 
upon  grounds  within.  Federal  cognizance,  if  the  former  are  sufficiently  hroad 
to  sustain  the  Judgment,  Supreme  Court  will  not  review  it. 

Approved  in  Gaar,  Scott  ft  Co.  v.  Shannon,  223  U.  S.  471,  56  L.  Ed. 
612,  32  Sup.  Ct.  236,  refusing  to  review  decision  of  State  court  denying 
recovery  of  franchise  tax,  which  decision  was  based  in  part  on  gi'ound 
that  tax  was  voluntarily  paid;  dissenting  opinion  in  Creswill  v.  Grand 
Lodge  K.  of  P.,  225  U.  S.  263,  56  L.  Ed.  1081,  32  Sup.  Ct.  822,  majority 
holding  that  right  of  fraternal  order  to  question  use  by  another  body  of 
its  name  and  insignia  was  barred  by  laches ;  Steines  v.  Fl*anklin  Co.,  14 
Wall.  21,  20  L.  Ed.  848,  extending  rule  to  effect  that  no  writ  of  error  lies, 
if  record  shows  that  judgment  may  have  been  given  on  grounds  without 
Federal  cognizance;  Kennebec  R.  R.  Co.  v.  Portland  R.  R.  Co.,  14  Wall. 
26,  20  la.  Ed.  851,  where  judgment  of  State  court  rested  partly  upon 
State  statute;  Smith  v.  Adsit,  16  Wall.  189,  21  L.  Ed.  311,  where  State 
court  decided  case'  on  jurisdictional  grounds;  Murdock  v.  Memphis,  20 
Wall.  628,  22  L.  Ed.  441,  holding  record  must  show  Federal  question  de- 
cided adversely  by  State  court,  in  order  to  obtain  review;  New  Orleans 
Waterworks  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  38,  81  L.  Ed. 
614,  8  Sup.  Ct.  752,  where  case  involving  Federal  and  extra-Federal 
qnestions  was  decided  on  latter  grounds. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supremo 
Court.    Note,  62  L.  R.  A.  532. 
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Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
66. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Oxiinlon  of  State  court  conatitntei  no  part  of  record,  and  will  not  be 
looked  to  by  Supreme  Court,  to  ascertain  on  what  grounds  Judgment  was 
based. 

Approved  in  Gibson  v.  Chouteau,  8  Wall.  317,  19  L.  Ed.  318,  holding 
motion  for  rehearing  no  part  of  record  and  refusing  to  look  into  same; 
Moore  v.  Mississippi,  21  Wall.  639,  22  L.  Ed.  664,  refusing  to  examine 
opinion  where  record  showed  that  Federal  questions  were  not  neces- 
sarily involved  and  none  appeared  to  be  raised;  Snell  v.  Dwight,  121 
Mass.  349,  holding  opinion  no  part  of  record,  although  required  to  be 
filed  by  State  law;  United  States  v.  Taylor,  147  U.  S.  700,  37  L.  Ed.  837, 
13  Sup.  Ct.  481,  holding  affidavits,  subpoenas  and  proceedings  before  a 
conmiissioner  not  part  of  record. 

Overruled  in  Murdock  v.  Memphis,  20  Wall.  633,  22  L.  Ed.  443,  hold- 
ing opinion  of  State  court  may  be  examined  as  showing  grounds  for  de- 
cision ;  Gross  v.  United  States  Mortgage  Co.,  108  U.  S.  484,  27  L.  Ed. 
797,  2  Sup.  Ct.  944,  holding  opinion  part  of  record,  and  may  be  examined 
to  ascertain  whether  judgment  necessarily  involved  Federal  question; 
Land  etc.  Water  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  180,  47  L.  Ed.  768, 
23  Sup.  Ct.  489,  holding  Federal  right  set  up  where  such  right  suffi- 
ciently appears  in  motion  for  new  trial  and  assignment  of  error  in  State 
court  and  was  fully  considered  by  that  court,  whose  decisioti  was  ad- 
verse to  such  claim ;  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S. 
483,  46  L.  Ed.  287,  21  Sup.  Ct.  179,  holding  Circuit  Court's  opinion  regu- 
larly filed  and  annexed  to  and  transmitted  with  record  to  Supreme  Court 
to  review  question  of  jurisdiction. 

Opinion  of  court  below  as  part  of  record.    Note,  16  L.  R.  A.  798. 

Appropriation  of  land,  under  New  Madrid  claims,  is  not  complete  nor 
is  title  vested  until  the  return  of  the  survey  to  the  land  recorder's  office. 

Approved  in  Hot  Springs  Cases,  92  U.  S.  713,  23  L.  Ed.  696,  holding 
appropriation  incomplete  until  return  and  recordation  of  survey;  Gaines 
V.  Hale,  26  Ark.  188,  following  rule;  Richards  v.  Bellingham  Bay  Land 
Co.,  54  Fed.  211,  4  C.  C.  A.  290,  holding,  until  right  given  by  law  be- 
comes vested,  it  may  be  taken  away  by  change  of  law. 

Distinguished  in  Kingman  v.  Holthaus,  59  Fed.  310,  holding  unper- 
fected  location,  vesting  no  title  in  locator  as  against  government,  gives 
equitable  interest  capable  of  sale,  subsequent  patent  to  locator  inuring 
to  benefit  of  purchaser^  Block  v.  Morrison,  112  Mo.  352,  20  S.  W.  342, 
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holding  loeation  nnperf ected  by  return  of  survey  conveys  rights  a^  be- 
tween locator  and  his  grantees,  and  which  may  be  sold  on  execution. 

Qualified  in  Hammond  v.  Coleman,  4  Mo.  App.  314,  holding  location 
perfected  on  return  of  survey,  whenever  made,  and  return  not  necessary 
at  once.. 

Sij^tB  of  a  dalmaat  to  public  land  must  be  strictly  governed  by  the 
statute!. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  557,  126 
C.  C.  A.  376,  right  of  electric  power  company  to  use  of  public  lands  held 
to  be  limited  by  act  of  1896 ;  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  564, 
42  C.  C.  A.  499,  holding  under  21  Stat.  140,  §  2,  where  decision  of  land 
officers,  so  far  as  contest  had  progressed,  was  adverse  to  contestant,  and 
daring  pendency  of  proceedingEf  Land  Department  was  by  statute  de- 
prived of  further  jurisdiction,  by  confirmation  of  entryman's  title  con- 
testant acquired  no  vested  rights;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1 
Alaska,  447,  ten-year  statute  of  limitations  b^ns  to  run  in  favor  of 
adverse  possessor  of  part  of  mining  claim  from  time  of  location  and  not 
from  date  of  patent;  Graham  y.  Great  Falls  etc.  Co.,  30  Mont.  403,  76 
Pac.  811,  applying  rule  in  construing  act  of  1891,  relating  to  confirma- 
tion of  contested  pre-emptions  in  hands  of  bona  fide  purchasers ;  Frisbio 
V.  Whitney,  9  Wall.  197,  19  L.  Ed.  672,  holding  occupation  and  improve- 
ment confer  no  vested  right  as  against  government;  Redfield  v.  Parks, 
132  U.  S.  249,  33  L.  Ed.  331,  10  Sup.  Ct.  86,  holding  occupation  under 
State  statute  of  limitations  cannot  defeat  subsequent  title  under  United 
States  patent ;  Gaines  v.  Hale,  26  Ark.  191,  192,  applying  rule  to  either 
l^al  or  equitable  claims  of  title;  Allen  v.  Forrest,  8  Wash.  707,  24 
Ii.  R.  A.  609,  36  Pac.  973,  holding  improver  of  tide-lands,  under  act 
giving  such  the  preferential  right  of  purchase,  has  no  vested  interest 
therein;  Bartlett  v.  Ambrose,  78  Fed.  843,  24  C.  C.  A.  397,  arguendo; 
Emblen  v.  Lincoln  Land  Co^,  94  Fed.  715,  as  to  strict  construction  of 
land  laws. 

6  WaQ.  158-197,  18  I^  Ed.  762,  BUBBEB  CO.  y.  OOODTEAB. 

Thongb  decree  be  entered  as  of  date  of  prior  order,  settling  its  terms, 
tbe  rlglits  of  parties  in  respect  to  appeal  are  determined  by  date  of  actual 
afgnlng  and  filing  of  final  decree. 

Approved  in  In  re  McCall,  145  Fed.  901,  902,  76  C.  C.  A.  430,  tinie 
limit  for  review  of  order  confirming  bankrupt's  composition  runs  from 
entry  of  confirmation  order  on  record;  Wheeler  v.  Harris,  13  Wall.  56, 
20  Ij.  Ed.  581,  holding  appeal  rights  governed  by  date  of  final  decree; 
Coon  V.  United  Order  of  Honor  of  California,  76  Cal.  355,  18  Pac.  384, 
holding  rights  on  appeal  cannot  be  affected  by  entry  of  judgment  nunc 
pro  tunc;  Harvey  v.  Wait,  10  Or.  121,  holding  decree  final  in  form  to 
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be  regarded  as  final,  intention  of  court  being  test;  Tuttle  ▼.  Claflia,  66 
Fed.  8,  13  C.  C.  A.  281,  holding  decree  in  form  final,  to  be  saeh,  though 
not  taxing  costs;  Bickel  v.  Dutcher,  35  Neb.  765,  53  N.  W.  664,  holding 
judgment  must  be  matter  of  record  in  order  to  limit  time  for  appeal; 
Martin  v.  Smith,  11  S.  D.  437,  78  N.  W.  lOOl',  holding  order  not  appeal- 
able until  actually  jentered,  and  entry  thereof  nunc  pro  tunc  cannot  be 
made  after  appeal  taken  to  render  same  effectual. 

Entry  or  record  necessary  to  complete  judgment  or  order.  Note,  28 
L.  R.  A.  627. 

Practice  and  procedure  governing  transfer  of  causes  to  IQ^ederal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  848,  861,  862. 

In  egnity  cafes,  appellate  Jurlsdlctioii  of  Supreme  Court  attaches  upon 
allowanca  of  the  i^peaL 

Approved  in  Shelby  Steel  Tube  Co.  v.  Delaware  Seamless  Tube  Co., 
161  Fed.  800,  after  Circuit  Court  has  accepted  appeal  bond  and  made  it 
supersedeas,'  it  cannot  suspend  operation  of  bond  and  vacate  stay; 
Butchers'  Assn.  v.  Slaughter-House  Co.,  1  Woods,  53,  Fed.  Cas,  2234, 
holding  jurisdiction  attaches  on  appeal,  and  supersedes  further  action 
of  judge  at  chambers;  Morgan's  etc.  Co.  v.  Texas  etc.  By.  Co.,  32  Fed. 
530,  holding  jurisdiction  of  lower  court  determined  by  appeal;  Morrin 
V.  Lawler,  91  Fed.  694,  holding  motion  for  substitution  of  appeal  bond 
must  be  addressed  to  appellate  court ;  Ex  parte  Dunn,  6  S.  C.  309,  hold- 
ing writ  of  error  to  Supreme  Court  suspends  all  jurisdiction  of  State 
court. 

To  make  an  appeal  operate  as  supersedeas,  appellant  must,  within 
ten  days  after  entry  of  decree,  give  bond  for  prosecution  of  appeal  and  for 
costs  and  damages. 

Approved  in  Russia  Cement  Co.  v.  Le  Page  Co.,  174  Mass.  359,  55 
N.  E.  75,  holding  supersedeas  bond  taken  upon  allowance  of  writ  of 
error  to  Circuit  Court  when  judgment  in  favor  of  defendant  is  secured 
by  attachment  and  by  bond  to  dissolve  attachment  does  not  dissolve 
attachment  or  discharge  bond;  Slaughter-House  Cases,  10  Wall.  289,  19 
L.  Ed.  920,  where  such  bond  was  filed;  Butchers'  Assn.  v.  Slaughfcer- 
House  Co.,  1  Woods,  54,  Fed.  Cas.  2234,  holding  taking  bond  not  a  dis- 
cretionary matter  with  lower  court;  Bigler  v.  Waller,  12  Wall.  149,  20 
L.  £d.  262,  as  to  effect  of  bond;  Kitchen  v.  Randolph,  93  U.  S.  88,  23 
L.  Ed.  811,  as  to  f orm^f  security  required ;  The  Brantford  City,  32  Fed. 
325,  holding  only  additional  security  for  damages,  etc.,  necessary  where 
appellant  has  already  given  security  on  release  of  vessel ;  Richardson  v. 
Richardson,  82  Mich.  307,  46  N.  W.  671,  holding  bond  should  be  for  pay- 
ment of  judgment. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Oas.  805. 
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<)iieBtion  of  milllciency  of  an  appeal  bond  most,  in  fiist  instance,  be  de- 
tannined  by  Judge  signing  citation,  but  after  allowance  of  appeal,  it  be- 
eomes  cognisable  by  Supreme  Court.. 

Approved  in  Bradley  v.  Gait,  5  Mackey  (D.  C),  322,  7  Mackey  (D.  C), 
617,  order  of  lower  court  increasing  penalty  of  bond  is  nullity;  French 
▼.  Shoemaker,  12  Wall.  99,  20  L.  Ed.  271,  holding  it  a  matter  of  discre- 
tion with  Supreme  Court  to  alter  amount  or  sureties  of  bond;  Kountze 
V.  Omaha  Hotel  Co.,  107  U.  S.  388,  27  L.  Bd.  613,  2  Sup.  Ct.  920,  hold- 
ing bond  need  not  be  in  any  fixed  proportion  to  decree,  sufficiency  alone 
being  requisite;  Butchers'  Assn.  v.  Slaughter-House  Co.,  1  Woods,  53, 
Fed.  Cas.  2234,  Circuit  justice  refusing  to  alter  bond  after  allowance 
of  appeal;  Rose  v.  Richmond  Mg.  Co.,  17  Nev.  77,  27  Pac.  1118,  uphold- 
ing power  of  lower  court  to  fix  amount  of  bond;  American  eto.  Pave- 
ment  Co.  v.  Elizabeth,  1  Fed.  Cas.  703,  holding  practice  of  requiring 
bond  of  double  amount  of  decree  should  not  always  be  insisted  on;  dis- 
senting opinion  in  Kountze  v.  Omaba  Hotel  Co.,  107  U.  S.  398,  27  L.  Ed. 
617,  2  Sup.  Ct.  929,  as  to  amount  requisite  in  bond;  Jerome  v.  McCarter, 
21  Wall.  30,  22  L.  Ed.  516,  as  to  discretion  of  lower  court  in  accepting 
bond. 

Qualified  in  Jerome  v.  McCarter,  21  Wall.  31,  22  L.  Ed.  516,  holding 
Supreme  Court  will  not  direct  or  review  discretion  of  lower  court  in 
accepting  bond. 

6  Win.  157-160,  18  L.  Sd.  822,  8AVEBT  ▼.  STPHEB. 

Attorney  baa  no  power  virtute  ofllcii  to  purchase  property  for  bis  client 
at  Judicial  sale  under  mortgage  held  by  client,  and  burden  of  proving  an- 
fhority  rests  upon  bim. 

Approved  in  Fisher  v.  Mclnemey,  137  Cal.  35,  92  Am.  St.  Rep.  75,  69 
Pac.  625,  following  rule ;  Bauman  v.  Eschallier,  184  Fed.  711, 107  C.  C.  A. 
44,  applying  rule  when  attorney  sold  property  so  purchased  and  mis- 
appropriated proceeds. 

Presumption  of  undue  influence.    Note,  21  Am.  St.  Rep.  102. 

Powers  of  attorney  at  law.    Note,  76  Am.  Dec.  264. 

Implied  authority  of  attorney  in  conducting  litigation.    Note,  132 
Abl  St  Bsp.  179. 

Right  of  attorney  of  party  to  proceedings  to  purchase  property  at 
judicial  sale.    Note,  21  Ann.  Oas.  277. 

Court  of  equity  may  determine  issue  as  to  confirmation  of  a  foreclosure 
Bsle  by  tbe  master,  and  raised  by  motion,  on  ez  parte  affidavits. 

Approved  in  Robertson  v.  Smith,  94  Va.  252,  64  Am.  St.  Bsp.  724, 
26  S.  E.  579,  holding  confirmation  of  sale  may  be  made  on  ex  parto 
affidavit;  Blackburn  v.  Selma  R.  R.  Co.,  3  Fed.  696,  holding  court  may^ 
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summarily  set  aside  judicial  sale  ob  discoveiy  of  fraud,  before  confirma- 
tion. 

Distinguished  in  Smith  y.  White,  107  Va.  625,  59  S.  E.  483,  fact  that 
sale  by  trustee  promoted  interests  of  beneficiaries  cannot  be  shown  by 
affidavits  in  suit  to  confirm  sale. 

6  WalL  160-166,  18  L.  Ed.  849,  BEIOHABT  Y.  FBLPS. 

Patents  for  land  preTionsly  granted,  reserved  or  appropriated  are  void. 
Approved  in  King  v.  McAndrews,  111  Fed.  863,  50  C.  C.  A.  29,  follow- 
ing rule ;  Choate  v.  Trapp,  224  U.  S.  671,  56  L.  Ed.  944,  32  Sup.  Ct.  565, 
tax  exemption  while  title  to  lands  was  in  original  allottees  could  not 
be   taken  away  by   subsequent   act  of   Congress;   Garrett  v.  American 
Baptist  Home  Mission  Soc,  29  OkL  279,  116  Pac.  924,  religious  society 
which  selected  lands  imder  provisions  of  treaty  with  Creek  Indians 
could  not  be  deprived  of  them  by  subsequent  treaty;  Best  v.  Polk,  18 
Wall.  117,  21  L.  Ed.  807,  holding  patent  to  land  previously  reserved  for 
Indians  void;  Morton  v.  Nebraska,  21  Wall.  675,  22  L.  Ed.  645,  where 
locator  had  patented  land  containing  visible  saline  deposits,  saline  lands 
being  reserved  from  appropriation;  Wright  v.  Roseberry,  121  U.  S.  520, 
SO  L.  Ed.  1048,  7  Sup.  Ct.  1000,  holding  patent  title  void  against  prior 
grantee  of  State  to  swamp-land  granted  to  State;  Knight  v.  United 
States  Land  Assn.,  142  U.  S.  176,  35  L.  Ed.  979,  12  Sup.  Ct.  262,  where 
land  has  been  previously  granted;  Lake  Superior  Ship  Canal  etc.  Co.  v. 
Cunningham,  155  U.  S.  374,  89  L.  Ed.  190,  15  Sup.  Ct.  110  (a...rming  44 
Fed.  831,  832),  where  land  has  been  granted  to  State;  Northern  Pac.  Co. 
V.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  holding  patent  for  mineral  land 
void  where  such  land  was  reserved;  Trulock  v.  Taylor,  26  Ark.  61,  hold- 
ing title  of  one  who  has  entered  and  paid  for  land,  although  no  puitent 
has  issued,  good  against  subsequent  United  States  grant;  Emslie   v. 
Young,  24  Kan.  744,  holding  State  patent  valid  as  against  prior  locator, 
who  has  abandoned  before  subsequent  location ;  Land  v.  Keim,  52  Miss. 
351,  holding  void  patent  to  lands  on  Indian  reservation;  Mantle    v. 
Noyes,  5  Mont.  291,  5  Pac.  862,  holding  void  patent  to  mineral  land 
previously  sold  by  United  States;  Silver  Bow  Min.  etc.  Co.  v.  Clark, 
5  Mont.  422,  5  Pac.  580,  holding  valid  location  of  mining  claim  on  public 
land,  unaffected  by  subsequent  entry  of  town  site;  Webster  v.  Clear,  49 
Ohio  St.  400,  31  N.  E.  746,  holding  deed  ijcom  State  void  as  against  prior 
grantee  under  unrecorded  deed;  Sherman  v.  Buick,  93  U.  S.  216,   23 
L.  Ed.  851,  holding  absolute  lack  of  power  to  issue  patent  can  be  shown 
in  court  of  law,  though  where  voidable  merely,  equity  must  be  resorted 
to ;  Doolan  v.  Carr,  125  U.  S.  625,  81  L.  Ed.  847,  8  Sup.  Ct.  1231,  holding 
patent  may  be  shown  to  be  void  by  extrinsic  evidence;  Northern  Pac. 
R.  R.  Co.  V.  Cannon;  46  Fed.  238,  and  Parker  v.  Duff,  47  Cal.  562,  hold- 
ing void  patent  may  be  impeached  collaterally  in  ejectment;  Horskey 
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T.  ^f  oran,  21  Mont.  354,  53  Pac.  1067,  holding  extrinsic  evidenee  admis- 
sible    to  show  prior  locator  gailty  of  laches  in  permitting  subsequent 
loea-fcor  to  retain  possession;  Mahn  v.  Harwood,  112  U.  S.  358,  28  L.  Ed. 
067,    G  Sup.  Ct.  177,  holding  illegality  of  issuance  of  patent  a  valid  de- 
fetish  by  alleged  infringer  thereof;  ToUeston  Club  v.  State,  141  Ind.  209, 
38  ]^^»  E.  218,  holding'  statute  of  Congress  declaring  swamp-lands  pre- 
TioTusly  granted  to  State  subject  to  liens  for  drainage,  void;  Colorado 
C&aI     Co.  v.  United  States,  123  U.  S.  326,  31  L.  Ed.  189,  8  Sup.  Ct.  140, 
Jfobl  G  V.  Union  etc.  R.  R.  Co.,  147  U.  S.  175,  87  L.  Ed.  127,  13  Sup.  Ct. 
^^,     cand  Lakin  v.  'Dolly,  53  Fed.  336,  as  to  under  what  circumstances 
a.pci.^«nt  will  be  declared  void;  dissenting  opinion  in  Doolan  v.  Carr, 
125    XX.  S.  635,  81  L.  Ed.  850,  8  Sup.  Ct.  1236,  to  point  that  validity  can 
^  <2ox-itested  only  by  prior  grantee,  or  one  holdii^  under  United  States, 
iiofc    lz»3^  trespasser,  majority  contra. 
^i^"fcinguished  in  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed:  956, 

^^  C!7.     C.  A.  96,  holding  authorized  patent  from  Land  Department  not 

^^^3^<5-t  to  collateral  attack;  New  Dunderburg  Min.  Co.  v.  Old,  79  Fed. 

A~^>    2£  C.  C.  A.  116,  refusing  to  disturb  judicial  determination  of  Land 

*^^T>«i.x-tment  as  to  priority  of  grant. 

^xia.lified  in  Stewart  v.  Altstock,  22  Or.  188,  29  Pac.  555,  holding  de- 
^^xi^sttit,  alleging  prior  grant,  must  afiirmatively  show  that  he  possesses 
^^lifications  of  claimant. 

Patent  or  evidence  of  conflzmatlon  by  a  properly  authorized  officer, 
toillowed  by  survey  of  land  reserved  therein,  Is  conclusive  evidence  that 
Iftnd  was  reserved  from  sale. 

Approved  in  Doolan  v.  Carr,  125  U.  S.  628,  31  L.  Ed.  848,  8  Sup.  Ct. 
1233,  admitting  evidence  of  confirmed  Mexican  grant  to  defeat  patent 
title;  United  States  v.  Dalles  etc.  Road  Co.,  14  Sawy.  394,  41  Fed.  497, 
holding  certification  of  completion  of  road  by  Governor  of  State  conclu- 
sive where  title  to  road  lands  depended  upon  such  completion;  Garrard 
V.  Silver  Peak  Mines,  82  Fed.  583,  to  point  that  extrinsic  evidence  is 
admissible  to  show  lack  of  authority  to  issue  patent. 

Congress  is  bound  to  regard  public  treaties,  and  cannot  organize  hoards 
of  revision  to  annul  titles  confirmed  thereunder  by  authorized  governmental 
agents. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  32,  44  L.  Ed.  62,  20  Sup.  Ct. 
13,  holding  rights  of  lessees  of  heir  of  Indian  to  whom  title  to  land  was 
gnmted  by  Chippewa  treaty  cannot  be  divested  by  any  subsequent  action 
of  the  lessor  or  of  Congress  or  of  the  executive  department ;  Chase  v. 
United  States,  222  Fed.  596,  138  C.  C.  A.  117,  treaties  with  Indians 
should  be  construed  favorably  to  them. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  588. 
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Miscellaneous.  Cited  in  Barnard  v.  Boiler,  105  Cal.  217,  38  Pao.  729, 
incidentally;  Preisident  etc.  of  Kaskaskia  v.  McClure,  167  111.  36,  47 
N.  E.  76,  to  point  that  confirmation  does  not  enlarge  original  grant. 

6  WalL  16&-209,  18  L.  Ed.  768,  BIGGS  ▼.  JOHNSON  OOXmTY. 

Jurifldiction  of  court  is  not  ezliausted  by  rendition  of  Judgment,  but 
continues  until  Judgment  is  satisfied,  and  power  to  render  Judgment  includes 
power  to  issue  proper  process  for  its  enforcement. 

Approved  in  Please  v.  Rathbun-Jones  Engineering  Co.,  228  Fed.  279, 
when  court  rendered  money  judgment  and  gave  lien  on  certain  machinery 
for  its  payment,  its  jurisdiction  continued  until  judgment  was  satisfied; 
Johnson  v.  Johnson,  226  Fed.  416,  in  suit  by  wife  for  division  of  com- 
munity property,  court  will  not  direct  its  receiver  to  turn  over  property 
to  State  probate  court ;  Sharp  v.  Bonham,  213  Fed.  668,  in  suit  by  repre- 
sentatives of  one  religious  society  against  representatives  of  another  to 
determine  right  to  church  property  held  by  trustees,  court  retains  juris- 
diction notwithstanding  action  commenced  in  State  court;  St.  Louis  etc. 
Ry.  Co.  V.  Bellamy,  211  Fed.  177,  Federal  court  may  enjoin  suit  in  State 
court  which  would  interfere  with  execution  of  its  decree,  in  case  where 
it  had  prior  jurisdiction ;  Preston  v.  Calloway,  183  Fed.  20,  105  C.  C.  A. 
311,  suit  in  Federal  court  to  enforce  payment  of  tax  to  satisfy  judg- 
ment rendered  by  such  court  is  ancillary  to  original  action;  Waters  v. 
Shinn,  178  Fed.  354,  writ  of  possession  will  not  issue  for  land  in  cus- 
tody of  State  court;  Collin  County  Nat.  Bank  v.  Hughes,  152  Fed.  415, 
81  C.  C.  A.  556,  Federal  court  may  issue  scire  facias  to  revive  judg- 
ment, irrespective  of  State  practice ;  Hatcher  v.  Hendrie  etc.  Supply  Co., 
133  Fed.  270,  68  C.  C.  A.  19,  suit  in  equity  to  enforce  attachment  lien 
obtained  in  former  action  is  maintainable  irrespective  of  citizenship  or 
of  custody  of  proceeds  of  attached  property;  Louisville  Trust  Co.  v. 
Knott,  130  Fed.  825,  65  C.  C.  A.  158,  where,  on  expiration  of  corpora- 
tion's franchise,  its  assets  delivered  to  liquidator  and  minority  stock- 
holders filed  State  suit  to  inspect  books,  and  pending  suit  creditor  ob- 
tained appointment  of  Federal  receiver.  State  court  had  priority  of 
jurisdiction;  Phelps  v.  Mutual  Reserve  etc.  Assn.,  112  Fed.  458,  61 
L.  B.  A*  717,  50  C.  C.  A.  339,  holding  where  State  execution  against 
nonresident  insurance  company  was  returned  nulla  bona,  and  plaintiff 
filed  pleading  reciting  that  defendant  had  premiums  direct  from  resident 
policy-holders  and  that  it  had  no  agents  in  State  and  pra3ring  appoint- 
ment of  receiver  to  impound  premiums,  such  pleading  was  not  new  suit 
requiring  new  process ;  Hair  v.  Bumell,  106  Fed.  284,  holding  mandamus 
lies  against  corporate,  ofi&cers  who  refuse  to  issue  to  purchaser  oertifi-!- 
cate  of  stock  sold  by  marshal  under  execution;  Ferriday  v.  Middlesex 
Ranking  Co.,  118  La.  791,  43  South.  411,  enjoining  proceeding  in  State 
court,  in  view  of  suit  pending  in  Federal  court;  Commonwealth  v.  New 
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York  Oent.  etc.  R.  Co.,  206  Mass.  429, 19  Ann.  Oas.  529, 92  N.  E.  772,  snm- 
Jttons   served  upon  proper  officers  is  correct  process  to  brii^  corporation 
^^  court  either  upon  complaint  or  indictment;  Steele  v.  Bliss,  170  Mich. 
^^t  X34-N.  W.  1018,  one  Circuit  Court  cannot  enjoin  process  of  another, 
^^tx  against  land  in  county  of  former;  People  v. liazansky,  208  N.  Y.  438, 
^f^  ^.  E.  567,  order  of  Supreme  Court  annulling  action  of  county  super- 
^JJ^iTH   in  designating  official  newspaper  valid  until  reversed;  S.tate  v. 
™^ylor,  34  S.  D.  21, 147  N.  W.  74,  summons  issued  by  trial  court  is  valid 
lP^><iess  against  corporation  under  indictment ;  Ex  parte  Flippin,  94  U.  S. 
^^>  24  L.  Ed.  195,  refusing  to  issue  mandamus  to  compel  inferior  court 
^  reverse  decision  as  to  form  of  execution;  Bio  Grande  R.  R.  Co.  v. 
Qomila,  132  U.  S.  482,  484,  33  L.  Ed.  402, 10  Sup.  Ct.  156,  holding  prop- 
erty brought  under  control  of  Circuit  Court  so  continues  until  final  judg- 
ment, notwithstanding  death  of  owner;  Central  Nat.  Bank  v.  Stevens, 
169  U.  S.  464,  42  L.  Ed.  819,  18  Sup.  Ct.  415,  where  State  attempted 
to  interfere  with  sale  decreed  by  Circuit  Court;  United  States  v.  John 
Kelso  Co.,  86  Fed.  308,  holding  where  corporation  has  committed  a 
crime,  court  may  obtain  jurisdiction  over  it  by  any  appropriate  writ; 
Ex  parte  Holman,  28  Iowa,  110,  4  Am.  Bep.  172,  holding  mandamus  of 
Federal  court  to  enforce  its  judgment  proper  exercise  of  its  jurisdiction ; 
Rogers  etc.  Hardware  Co.  v.  Cleveland  Bldg.  Co.,  132  Mo.  452,  53  Am. 
St.  Bep.  499,  81  L.  B.  A.  838,  34  S.  W.  59,  holding  jurisdiction  of' State 
court,  in  action  on  lien,  continues  until  satisfaction  of  judgment,  un- 
affected by  Federal  proceedings  commenced  during  pendency;  Prugh  v. 
Portsmouth  Savings  Bank,  48  Neb.  419,  67  N.  W.  311,  holding  juris- 
diction ^  of  Federal  court  continues  until  satisfaction  of  judgment,  and 
refusing  to  enjoin  its  execution;  Eames  v.  Savage,  77  Me.  223,  52  Am. 
Bep.  758,   holding  execution  against  property  of  inhabitants  proper 
method  of  enforcing  judgment  against  town;  State  v.  Jacobs,  11  Or. 
314,  8  Pac.  332,  as  to  power  of  court  to  enforce  its  judgments  by  man- 
damus; Ingraham  v.  National  Salt  Co.,  139  Fed.  690,  and  City  of  Pueblo 
▼.  Dye,  44  Colo.  38,  96  Pac.  970,  both  arguendo. 

lien  of  Federal  court  judgment.    Note,  47  L.  B.  A.  469,  471. 

Wilt  of  error  lies  when  a  party  is  aggrieved  In  the  foundation,  pro- 
ceedings. Judgment  or  execution  of  a  suit  in  a  cdnrt  of  record. 

Approved  in  Davies  v.  Corbin,  112  U.  S.  39,  28  L.  Ed.  629,  5  Sup. 
Ct.  5,  holding  order  granting  mandamus  a  final  judgment  and  review- 
able by  Supreme  Court;  United  States  v.  Jefferson  Co.,  5  Dill.  322,  1 
HcCraiy,  369,  Fed.  Cas.  15,472,  as  to  right  o£  county  to  appeal  from 
order  granting  mandamus. 
VI— a4 
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Congress  possesses  uncontrolled  power  to  legislate  in  respect  both  to 
form  and  effect  of  ezecntions  and  other  final  process  issued  by  Federal 
•  courts,  and  to  authorize  them  to  employ  mandamus  to  enforce  their  Judg- 
ments where  execution  is  Inappropriate,  and  where  Judgment  creditor  is 
without  other  remedy.    ^ 

Approved  in  Butz  v.  City  of  Muscatine,  8  Wall.  684,  19  L.  Ed.  494, 
holding  cases  involving  processes  of  Federal  ooorts  within  the  province 
of  Supreme  Court. 

Circuit  Courts  cannot  issue  mandamus  as  an  exercise  of  original  Juris- 
diction, but  they  may  issue  it  whenever  necessary  to  exercise  of  their  proper 
Jurisdictions. 

Approved  in  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  955,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  circuit  judge  to 
vacate  order  staying  proceedings  in  action  on  claim  against  city  pend- 
ing State  appeals;  Kinney  v.  Eastern  Trust  &  Banking  Co.,  123  Fed. 
300,  59  C.  C.  A.  586,  holding  where  judgment  had  been  recovered  in  an 
action  on  certain  municipal  bonds  in  favor  of  the  holders  taxpayers 
are  not  entitled  to  be  made  parties  to  mandamus  to  enforce  judgment; 
United  States  v.  Capdevielle,  118  Fed.  813,  55  C.  C.  A.  421,  holding 
mandamus  lies  at  suit  of  wafrant-holders  to  enforce  collection  of  New 
Orleans  drainage  assessments;  Board  of  Liquidation  v.  United  States, 
108  Fed.  689,  691,  47  C.  C.  A.  587,  upholding  jurisdiction  of  Federal 
court  as  ancillary  to  action  therein  in  which  judgment  was  rendered 
against  New  Orleans  to  award  mandamus  to  board  of  liquidation  to 
compel  payment  of  judgment;  City  of  Helena  v.  United  States,  104 
Fed.  117,  43  C.  C.  A.  429,  mandamusing  city  council,  which  has  levied 
and  collected  special  tax  for  payment  of  judgment  as  authorized  by 
statute,  to  apply  such  fund  to  judgment;  McCuUough  v.  Hicks,  63  S.  G. 
544,  546,  41  S.  E.  761,  762,  holding  State  court  cannot  enjoin  enforce- 
ment of  Federal  mandamus  in  case  in  which  Federal  court  originally 
had  jurisdiction;  Morgan  v.  Town  Clerk,  7  Wall.  613,  19  L.  Ed.  203, 
upholding  issuance  of  writ,  ordering  tax  levy,  where  execution  was 
forbidden  by  law;  Secretary  v.  McGarrahan,  9  Wall.  311,  19  L.  £d. 
583,  holding  writ  not  issuable  as  original  jurisdiction  to  compel  land 
ofiSce  to  issue  patent;  Graham  y.  Norton,  15  Wall.  428,  21  L.  Bd.  178, 
refusing  mandamus  to  State  auditor  where  not  ancillary  to  already 
acquired  jurisdiction;  Labette  Co.  Commrs.  v.  United  States,  112  U.  S. 
223,  28  L.  Ed.  700,  5  Sup.  Ct.  Ill,  holding  mandamus  proper  ancillary 
proceeding  to  enforce  judgment;  Harshman  v.  Knox  Co.,  122  U.  S.  318, 
30  L.  Ed.  1156,  7  Sup.  Ct.  1176,  holding  mandamus  to  enforce  collection 
of  a  tax  a  remedy  in  the  nature  of  execution ;  Fisk  v.  Union  Pae.  R.  R. 
Co.,  6  Blatchf.  395,  Fed.  Cas.  4827,  holding  mandamus  to  State  court 
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iiii]i^<3es8aTy  to  enforce  allowance  of  removal  by  said  court ;  United 
StAt^GS  v.  Union  Pacific  R.  R.  Co.,  2  Dill.  530,  Fed.  Cas.  16,599,  holding 
po^v^x*  to  issue  mandamus  confined  to  cases  in  which  jurisdiction  already 
exists ;  United  States  v.  Jefferson  Co.,  5  Dill.  323,  1  McCrary,  370,  Fed. 
Cis.      115,472,  following  rule;  Stewart  v.  Justices    etc.,  47  Fed.  483,  re- 
hslr^^  mandamus  ordering  tax  levy,  where  State  laws  did  not  authorize 
execiition;  Fuller  v.  Aylesworth,  75  Fed.  699,  21  C.  C.  A.  505,  holding 
ininciiunus  proper  ancillary  remedy  in  nature  of  execution  for  collection 
of  jtadgment  against  county;  First  Nat.  Bank  v.  Society  for  Savings,  80 
Fed.     S82,  25  C.  C.  A.  466,  42  U.  S.  App.  517,  holding  mandamus  proper 
proc^^s  for  collection  of  judgment  against  municipal  corporation;  United 
Stat^^a  v.  Judges  of  Court  of  Appeals,  85  Fed.  179,  29  C.  C.  A.  78,  refus- 
ion'   "ki^^zM  mandamus  lower  court  to  allow  bail,  case  not  being  pending  in 
llPI>e^:K^  court;  Ex  parte  Holman,  28  Iowa,  104,  110,  4  Am.  Rep.  167,  172, 
Mdix^  mandamus  of  Federal  court  commanding  tax  levy  to  pay  judg- 
^^'^t     merely  an  ancillary  process;  United  States  v.  Smallwood,  27  Fed. 
^®^«    IL129,  refusing  to  issue  mandamus  as  an  original  action  to  compel 
postiiaciaster  to  advertise  unclaimed  letters ;  United  States  v.  New  Orleans, 
^  ■     ^'ed.  491,  holding  mandamus  proper  process  to  enforce  judgment 
*SM^nst  municipal  corporation;  Chumasero  v.  Potts,  2  Mont.  261,  264,  as 
"to  ntttiire  of  mandamus,  holding  it  a  common -law  remedy  as  used  in  Mon- 
tana. ;    Howard  v.  Huron,  6  S.  D.  184,  26  L.  R.  A.  500,  60  N.  W.  805, 
n.old.ing  mandamus  a  remedy  in  the  nature  of  execution  for  the  collection 
^^  Tcidgment;  Fisher  v.  Charleston,  17  W.  Va.  612,  as  to  procedure  in 
^'^^^^amus  eases. 

X>eiiied  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  155,  hold- 
^^  decision  that  mandamus  is  an  ancillary  remedy  erroneous,  majority 
^ioutra. 

I>istinguished  in  Santa  Cruz  v.  Waite,  98  Fed.  394,  39  C.  C.  A.  106, 
nolding  owner  of  municipal  bonds  or  coupons  therefrom  containing 
direct  promise  to  pay  may  maintain  action  in  Federal  courts  to  recover 
judgment  thereon,  though  State  statute  requires  payment  out  of  special 
fund  to  be  created  by  special  tax  levy. 

Original  jurisdiction  of  court  of  last  resort  in  mandamus.    Note, 
58  L.  R.  A.  848. 

Superintending  control  and  supervisory  jurisdiction  over  inferior 
or  subordinate  tribunal.    Note,  51  L.  R.  A.  105. 

Where  a  State  has  authorized  a  municipal  corporation  to  contract  and 
to  ezereisa  local  power  of  taxation  to  extent  necessary  to  meet  its  Engage- 
ments, power  thus  given  cannot  be  withdrawn  until  contract  is  satisfied. 

Approved  in  United  States  v.  Jefferson  Co.,  5  Dill.  314,  1  McCrary, 
360,  Fed.  Cas,  15,472,  following  rule;  Louisville  etc.  R.  R.  Co.  v.  State^ 
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8  Heisk.  788,  holding  tax  levied  to  pay  bonds  not  invalidated  as  to 
taxpayer  by  mere  irregularities. 

Process  act  pf  Congress,  providing  tbat  writs'  and  processes  of  Circuit 
Courts  should  be  same  as  those  of  respective  State  courts,  adopted  forms 
then  In  State  use,  whicli  became  the  permanent  forms  and  mode  of  pro- 
ceedtngs,  continuing  in  force,  unaffected  by  subsequent  State  legislation. 

Approved  in  Baker  v.  Morton,  12  Wall.  158,  20  L.  Ed.  265,  holding 
Congress,  in  adopting  State  processes,  made  judgments  liens  in  all  cases 
where  State  laws  then  so  provided;  Busch  v.  Des  Moines  Co.,  Woolw. 
317,  Fed.  Cas.  1^,142,  holding  issuance  of  mandamus  should  be  accorid- 
ing  .to  common-law  form,  unaffected  by  subsequent  State  provisions; 
Merchants'  Bank  v.  Evans,  51  Mo.  343,  denying  right  of  Federal  courts 
to  make  regulations  for  execution  sales  different  from  those  made  by 
State  law ;  Brown  v.  Pierce,  7  Wall.  217, 19  L.  Ed.  137,  holding  adoption 
of  State  processes  included  adoption  of  modes  of  process  in  respect  to 
judgment  liens;  Stewart  v.  Justices,  etc.,  47  Fed.  484,  refusing  man- 
damus where  execution  was  not  authorised  by  State  laws,  mandamus 
being  an  ancillary  remedy  of  like  nature;  Yonley  v.  Lavender,  27  Ark. 
262,  holding  creditor  by  Federal  judgment  against  estate  cannot  pro- 
ceed by  execution,  that  not  being  allowed  by  law  of  State;  Casseday  v. 
Norris,  49  Tex.  618,  holding  United  States  marshal  must  conform  to 
State  laws  in  selling  under  execution;  Sinclair  v.  Stanley,  64  Tex.  73^ 
holding  Federal  officer  must  conform  to  State  laws  regarding  executions. 

What  adjudications  of  State  court  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  528. 

While  State  courts  are  exempt  frcm  Interference  by  Federal,  they  are 
destitute  of  all  power  to  restrain  either  the  process  or  proceedings  In  the 
national  courts. 

Approved  in  Goodman  Mfg.  Co.  v.  Pittsbuig-Buffalo  Co.,  222  Fed.  148, 
refusing  to  enjoin  Federal  receiver  from  taking  appeal  from  judgment 
of  State  court;  Clapp  v.  Otoe  County,  104  Fed.  476,  46  C.  C.  A.  579,. 
following  rule;  Phelps  v.  Mutual  Reserve  etc.  Assn.,  112  Fed.  465,  61 
L.  R.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court  cannot  enjoin  Fed> 
eral  receiver  appointed  by  State  court  of  concurrent  jurisdiction  from 
acting  under  such  appointment  merely  on  ground  of  lack  of  appointing 
power;  Leathe  v.  Thomas,  97  Fed.  139,  38  C.  C.  A.  75,  holding  Federal 
court  will  not  enjoin  enforcement  of  State  court  execution ;  Beardslee  v^ 
Ingraham,  183  N.  Y.  417,  76  N.  E.  477,  where  Federal  court  issued  at- 
tachment against  property  of  corporation,  ai^d  writ  filed  in  office  of 
clerk  of  county  where  property  situated,  and  after  receiver"  appointed 
by  State  court  in  suit  for  dissolution.  State  court  cannot  enjoin  mar- 
shal from  selling  attached  property  on  execution ;  Bowen  ▼•  Ledbetter^ 
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32  OMl.  520, 122  Pac.  134,  State  court  bannot  ^join  contest  before  com- 
missioner to  the  Five  Civilized  Tribes;  Henderson  v.  Henrie,  61  W.  Va. 
189,    H  Ann.  Oas.  741,  56  S.  E.  371,  refusing  to  enjoin  execution  of  deed 
to  lopisd  sold  under  decree  of  Federal  bankruptcy  court;  United  States 
y.  Council  of  Keokuk,  6  Wall.  517, 18  L.  Ed.  984,  following  rule;  United 
States  v.  Council  of  Keokuk,  ^  WaU.  520,  18  L.  Ed.  919,  holding  State 
inji2JCft<3tion  inoperative  to   control  or   affect  process  of   Circuit  Court; 
Jlfay o J  V.  Lord,  9   Wall.  414,  19  L.  Ed.  707,  holding   State  injunction 
agaixn.st  tax  levy  no  defense  to  mandamus  from  Federal  court  ordering 
mrt^  -    Supervisors  v.  Durant,  9  Wall.  417,  19  L.  Ed.  733,  and  Amy  v. 
Supoor-viBors,  11    Wall.  138,  20    L.  Ed.  102,  botb   following   rule;  Rio 
Ora.n<ae  R.  R.  Co.  v.  Gomila,  132  U.  S.  482,  483,  484,  33  L.  Ed.  402,  10 
Sup.     Ct,  156,  holding  property  held  under  process  of  Circuit  Court  can*  . 
not    \>^  controlled  by  State  probate  court  on  death  of  owner;  Moran  v. 
Stuf^^s,  154  U.  S.  268,  38  L.  Ed.  985,  14  Sup.  Ct.  1022,  holding  State 
lias    x:a.o  power  to   interfere  with  libel  in   District  Court  on  behalf  of 
lieaKolders ;  Central  Nat.  Bank  v.  Stevens,  169  U.  S.  460,  42  L.  Ed.  817, 
18  Sxxj).  Ct.  413,  where  State  court  attempted  to  enjoin  sale  under  de- 
<r««   o:C  Circuit  Court;  United  States  v.  Silverman,  4  Dill.  228,  Fed.  Cas. 
^^,23S,  applying  rule  in  identical  case;  Union  Trust  Co.  v.  Rockford 
^^^-  R--  R.  Co.,  6  Biss.  198,  Fed.  Cas.  14,401,  holding  first  of  two  courts 
*^*    ^^o-ordinate   jurisdiction   to   take    cognizance    of   case    will    retain 
J^^risOiction ;  Tick  Wo  v.  Crowley,  11  Sawy.  424,  26  Fed.  208,  209,  deny- 
^^K  B^xithority  of  Federal  court  to  enjoin  State  officer  from  serving  war- 
^tita  of  State  court>  Clews  v.  Lee,  2  Woods,  476,  Fed.  Cas.  2892,  hold- 
^^  State  court's  injunction  no  reason  for  refusal  to  grant  mandamus 
^^^ering  tax  levy ;  Merchants  etc.  Bank  v.  Jefferson  Co.,  1  McCrary,  369, 
^  T>ill.  322,  Fed.  Cas.  15,472,  following  rule;  Owens  v.  Ohio  Cent.  R.  R., 
^0  Fed.  12, 13,  holding  co-ordinate  court  whose  process  is  first  served  en- 
titled to  unrestricted  jurisdiction  and  to  control  of  property  attached; 
Hill  V.  Scotland  Co.  Court,  32  Fed.  717,  following  rule ;  Dillon  v.  Kansas 
City  R.  R.  Co.,  43  Fed.  Ill,  refusing  to  enjoin  entry  of  land  during 
pendency -of  condemnation  suit  in  State  court;  Central  etc.  Bank  v. 
Hazard,  49  Fed.  295,  where  State  court  attempted  to  enjoin  sale  ordered 
by  Federal  court ;  Central  Trust  Co.  v.  South  Atlantic  &  0.  R.  Co.,  57 
Fed.  9,  holding  Federal   court  first   obtaining  jurisdiction   cannot   be 
ousted  by  co-ordinate  State  court;  Reinach  v.  Atlantic  etc.  R.  R.  Co., 
58  Fed.  44,  denying  power  of  State  court  to  enjoin  receiver  appointed 
by  Circuit  Court;  United  States  v.  King,  74  Fed.  499,  a  similar  case; 
Merritt  v.  American  Steel-Barge  Co.,  79  Fed.  231,  24  C.  C.  A.  530,  hold- 
ing court  of  concurrent  jurisdiction  first  obtaining  jurisdiction  over  case 
retains  it  exclusively;  Holt  Co.  v.  National  Life  Ins.  Co.,  80  Fed.  691, 
25  C.  C.  A.  469,  holding  injunction  of  State  court  against  tax  levy, 
under  Federal  mandamus,  no  excuse  fpr  disobedience  of  latter;  Hale  v. 
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Bogg,  82  Fed.  36,  refusing  to  enjoin  proseeation  o£  suit  in  State  court 
first  obtaining  jurisdiction;  Southern  Loan  Co.  v.  Benbow^  96  Fed.  519, 
holding  property  of  bankrupt  state,  in  custody  of  State  court,  cannot  be 
interfered  with  by  process  from  Federal  bankruptcy  court;  Rodgers  v. 
Pitt,  96  Fed.  674,  677,  holding  it  duty  of  court  first  obtaining  full  juris- 
diction to  retain  same,  excluding  other  cpurts;  Gaines  ▼.  Springer,  46 
Ark.  507,  holding  State  court  cannot  enjoin  collection  of  tax  levied 
pursuant  to  Federal  mandamus;  Ex  parte  Holman,  28  Iowa,  106,  108, 
4  Am.  Rep.  169,  171,  refusing  to  release  on  habeas  corpus  party  in 
custody  of  United  States  marshal  for  contempt  of  Federal  mandamus; 
Atchison  etc.  R.  R.  Co.  v.  County  of  Jefferson,  12  Kan.  138,  fiolding 
injunction  of  Federal  court  no  defense  to  mandamus  of  State  court  to 
party  not  named  in  injunction;  Peugh  v.  Portsmouth  etc.  Bank,  48 
Neb.  418,  67  N.  W.  311,  denying  power  to  enjoin  Federal  marshal  from 
levying  execution  on  exempt  property;  Home  Ins.  Co.  v.  Howell,  24 
N.  J.  Eq.  241,  in  action  where  citizen  of  another  State  was  a  party, 
holding  State  court,  having  first  obtained  jurisdiction,  retains  it  as 
against  Federal  court  in  another  State;  New  Jersey  Zinc  Co.  v.  Frank- 
lin Iron  Co.,  29  N.  J.  Eq.  431,  refusing  injunction  in  controversy  pend- 
ing in  Federal  court;  Minchin  v.  Second  Nat.  Bank,  36  N.  J.  Eq.  443, 
refusing  to  enjoin  sale  by  auditor  in  attachment  appointed  by  Federal 
court;  Merchants  v.  Memphis,  9  Baxt.  83,  a  similar  case,  refusing  to 
interfere  with  Federal  process;  Fordyce  v.  Beecher,  2  Tex.  Civ.  App. 
33,  21  S.  W.  180,  holding  decree  of  Federal  court  discharging  receiver 
appointed  by  it  a  bar  to  any  subsequent  suit  against  him  in  State  court ; 
Brooks  V.  Memphis,  4  Fed.  Cas.  285,.  following  rule ;  Hines  v.  Rawson, 
40  Ga.  361,  2  Am.  Bep.  584,  holding  subsequently  begun  action  in  Fed- 
eral court  no  defense  for  violation  of  State  court's  injunction;  Dorr  v. 
Rohr,  82  Va.  370,  S  Am.  St.  Bep.  114,  where  lower  State  court  had  at- 
tempted to  restrain  Federal  court. 

Distinguished  in  Huntington  v.  Laidley,  176  U.  S.  678,  44  L.  Ed.  685, 
20  Sup.  Ct.  530,  holding  dismissal  by  Federal  court  for  want  of  juris- 
diction of  suit  to  set  aside  deed  as  cloud  on  title  not  justified  by  fact 
that  matter  was  under  control  of  State  court;  Old  Dominion  Copper 
Mining  etc.  Co.  v.  Bigelow,  203  Mass.  221,  40  L.  R.  A.  (K.  S.)  314,  89 
N.  E.  220,  court  of  equity  may  restrain  citizen  suitor  from  prosecuting^ 
litigation  in  another  State;  Shaw  v.  Frey,  69  N.  J.  Eq.  324,  59  Atl. 
812,  State  court  may  enjoin  prosecution  of  Federal  action  pending  dis- 
covery of  matters  necessary  to  trial  of  such  action;  Eagle  Cliff  Fishing 
Co,  V.  McGowan,  70  Or.  7,  137  Pac.  768,  State  court  not  barred  where 
judgment  of  Federal  court  was  temporary;  Gay  v.  Brierfield  Coal  etc. 
Co.,  94  Ala.  309,  38  Am.  St.  Rep.  127,  16  L.  R.  A.  567,  11  South.  355, 
holding  fact  of  pendency  of  foreclosure  suit  on  mortgage  to  secure 
bonds  in  Federal  court  does  not  prevent  State  court  from  entertaining 
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suit  by  ereditors,  not  parties  thereto,  for  relief  from  fraad  in  issoance 
of  bonds ;  Rodgers  v.  Pitt,  96  Fed.  670,  holding  citizen  of  another  State,, 
having  entered  <sontroversy  and  removed  cause,  Federal  court  may  retain 
jurisdiction  and  enjoin  further  proceedings  in  State  convt;  dissenting 
opinion  in  Ex  parte  Holman,  28  Iowa,  167,  184,  holding  Federal  corrt 
had  no  prior  jurisdiction,  having  acted  without  authority  in  enforcing^ 
tax  levy;  dissenting  opinion  in  State  v.  Ross,  118  Mo.  52,  23  S.  W.  203,. 
as  to  right  to  unaffected  jnrisdiction  of  first  of  two  co-ordinate  courts, 
to  assume  jurisdiction. 

Power  of    State    court  to    enjoin   proceedings  in   Federal   court. 
Note,  11  Ann.  Cm.  744,  746. 

Where  party,  acting  under  mandamus  from  Federal  court,  disobeys  In* 
Junction  of  State  court,  and  Is  held  In  contempt  or  sued  for  damages,  he 
should  plead  command  of  the  wilt  In  bar,  and  if  that  defense  Is  ovexmled^ 
error  will  lie  to  the  Judgment. 

Approved  in  United  States  v.  Council  of  Keokuk,  6  Wall.  520,  IZ 
L.  Ed.  919,  where  State  court  had  enjoined  levy  and  Federal  court  or- 
dered it  made;  United  States  v.  Johnson  Co.,  5  Dill.  217,  Fed.  Cas. 
15,489,  where  county  treasurer  made  return  to  mandamus  that  he  could 
not  pay  without  order  of  State  court ;  United  States  v.  Judges  of  Scot- 
land Co.,  32  Fed.  716,  following  rule;  Hair  v.  Bumell,  106  Fed.  283^ 
arguendo. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Oaa.  1915D,  1058. 

Upon  return  unsatisfied  of  an  execution,  on  a  Judgment  in  the  Olreuit 
Court  against  a  county  for  Interest  on  bonds  issued  under  a  State  law, 
making  levy  of  a  tax  to  pay  such  interest  obligatory  on  said  county,  man- 
damus ftom  dreuit  Court  will  lie  against  the  county  olficers  to  levy  such 
tax,  notwithstanding  the  State  court  has  perpetually  enjoined  said  ofllcera 
ftom  making  the  levy. 

Approved  in  Carter  County  v.  Schmalstig,  127  Fed.  127,  62  C.  C.  A. 
78,  holding  mandamus  issued  after  judgment  against  county  to  compel 
levy  of  tax  to  pay  same  is  proceeding  at  law  in  nature  of  execution 
to  enforce  satisfaction,  and  is  not  proceeding  in  equity;  Thompson  v. 
Perris  Irr.  Dist.,  116  Fed.  770,  holding  mandamus  lies  to  supervisors 
under  Cal.  Stats.  1897,  p.  267,  to  compel  levy  of  assessment  to  pay  in- 
terest on  irrigation  bonds  where  irrigation  district  directors  refused  so 
to  do;  Potomac  Oil  Co.  v.  Dye,  10  Cal.  App.  537,  102  Pac.  678,  granting 
mandamus  to  foreign  corporation  to  compel  resident  officer  to  deliver 
up  corporate  books;  Theis  v.  Commrs.  of  Washita  County,  9  Okl.  653, 
60  Pac.  508,  where  county  commissioners  have  issued  bridge  warrants 
in  accordance  with  statute,  mandamus  lies  to  compel  tax  levy  to  liqui- 
date warrants;  United  States  v.  Council  of  Keokuk,  6  Wall  517,  1& 
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li.  Ed.  934,  United  States  v.  Couneil'  of  Keokuk,  6  Wall.  520,  18  L.  Ed. 
919,  Mayor  v.  Lord,  9  Wall.  414,  19  L.  Ed.  707,  Supervisors  v.  Durant, 
9  Wall.  417,  19  L.  Ed.  733,  Amy  v.  Supervisors,  11  Wall.  138,  20  L.  Ed. 
102,  and  United  States  v.  Silverman,  4  Dill.  227,  Fed.  Gas.  16,288,  all 
following  rule ;  Rees  v.  Watertown,  19  Wall.  117,  22  L.  Ed.  75,  holding 
mandamus  will  lie  to  compel  city  to  levy  a  tax  to  pay  a  judgment  ob- 
tained by  relator;  Heine  v.  Levee  Commrs.,  19  Wall.  657,  22  L.  Ed.  225, 
holding  mandamus  proper  remedy  to  compel  tax  levy  to  pay  bonds  upon 
failure  of  execution;  Rosenbaum  v.  Bauer,  120  U.  S.  454,  30  L.  Ed. 
745,  7  Sup.  Ct.  635,  holding  mandamus  proper  remedy  to  compel  city 
to  pay  interest  on  bonds ;  Welch  v.  Ste.  Genevieve,  1  Dill.  138,  Fed.  Cas. 
17,372,  where  Circuit  Court  appointed  its  marshal  to  assess  and  collect 
tax  to  pay  judgment  where  city  refused  to  do  so ;  Talcott  v.  Pine  Grove, 

1  Flipp.  131,  Fed.  Cas.  13,735,  a  similar  case;  United  States  v.  Sterling, 

2  Biss.  411,  Fed.  Cas.  16,388,  where  mandamus  issued  to  compel  levy  of 
tax  for  payment  of  bonds;  Ex  parte  Parsons,  1  Hughes,  285,  Fed.  Cas. 
10,774,  where  mandamus  issued  to  compel  tax  levy  to  pay  judgment  of 
Circuit  Court;  United  States  v.  Judges  of  Scotland  Co.,  32  Fed.  715,  to 
same  effect;  In  re  Copenhaver,  54  Fed.  661,  refusing  to  discharge  State 
judge  imprisoned  for  disobeying  mandamus  in  similar  case;  Fleming  v. 
Trowsdale,  85  Fed.  190,  29  C.  C.  A.  106,  holding  validity  of  bonds  and 
correctness  of  judgment  will  not  be  questioned  on  application  for  man- 
damus ;  Deuel  Co.  v.  First  Nat.  Bank,  86  Fed.  266,  30  C.  C.  A.  30,  where 
mandamus  issued  to  compel  tax  levy  to  pay  judgment  of  Circuit  Court ; 
Waite  V.  Santa  Cruz,  89  Fed.  624,  holding  lack  of  jurisdiction  of  Fed- 
eral court  over  original  proceeding  for  mandamus  to  compel  tax  levy 
does  not  affect  jurisdiction  to  issue  such  mandamus  on  judgment  in  ac- 
tion by  citizen  of  another  State  on  municipal  bonds ;  Brooks  v.  Memphis, 
4  Fed.  Cas.  285,  following  rule. 

Distinguished  in  Rees  v.  Watertown,  19  Wall.  118,  22  L.  Ed.  75,  where 
application  was  made  to  court  to  appoint  marshal  to  levy  and  collect 
tax  on  failure  of  city  to  obey  mandate;  Heine  v.  Levee  Conmiissioners, 
19  Wall.  660,  22  L.  Ed.  226,  refusing  to  order  district  to  assess  and  col- 
lect tax  upon  failure  of  commissioners  to  obey  mandate ;  Wade  v.  Travis 
Co.,  174  U.  S.  509,  43  L.  Ed.  1064,  19  Sup.  Ct.  719,  construing  Texas 
bond  law;  Vance  v.  Little  Rock,  30  Ark.  441,  450,  denying  power  of 
Federal  court  to  compel  by  mandamus  tax  levy  in  excess  of  amount  per- 
mitted by  State  Constitution;  Graham  v.  Parham,  32  Ark.  683,  denying 
power  of  Federal  mandamus  to  impart  to  State  court  duties  or  powers 
not  conferred  by  State  laws. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg*- 

ments,  decrees  and  other  judicial  determinations.  Note,  54 
St  Bep.  261. 

Mandamus  to  review  legislative  acts.    Note,  13  Am.  Dec.  240. 
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Munioipal  bonds  cases  and  defenses  thereto.  Note,  98  Ain.  Dec. 
682. 

Whether  and  how  mnnicipality  may  be  -  compelled  to  leyy  tax  to 
pay  obligations  which  are  due,  when  no  special  statutory  provi- 
sion is  made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  544,  545. 

Who  are  boond  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.  Note,  105  Am.  St.  Bep.  216, 
217. 

Cited  in  Starr  v.  Chicago  etc.  R.  Co.,  110  Fed.  6,  to  point  that  in  cases 
of  concurrent  Federal  and  State  jurisdiction,  court  first  acquiring  ju- 
risdiction retains  it  to  exclusion  of  other;  Leavenworth  v.  Miller,  7 
Kan.  506,  511,  12  Am.  Bep.  440,  443,  recognizing  power  of  legislature  to 
authorize  counties  to  issue  bonds  in  aid  of  railroads;  Gay  y.  Ellis,  3S 
La.  Ann.  252,  erroneously. 

6  Wall  210-213,  18  L.  Ed.  781/  WEBEB  ▼.  USE  OOXmTT. 

Upon  failuxe  of  a  county  tp  pay  Circuit  Court  Judgment  against  it  in 
favor  of  a  holder  of  bonds  issued  under  a  State  law  authorising  levy  of 
a  tax  to  pay  such  bonds,  mandamus  may  issue  from  said  court  ordering  the 
county  to  levy  such  tax,  notwithstanding  the  State  court  has  enjoined  the 
levy. 

Approved  in  Thompson  v.  Perris  Irr.  Dist.,  116  Fed.  770,  holding 
ander  Cal.  Stats.  1897,  p.  267,  mandamus  lies  to  compel  supervisors  to 
levy  assessment  to~pay  interest  on  irrigation  bonds  where  irrigation  dis> 
trict  directors  have  refused  so  to  do;  Supervisors  v.  Durant,  9  WalL 
417,  19  L.  Ed.  733,  and  United  States  v.  Jefferson  Co.,  5  Dill.  323,  1 
McCrary,  370,  Fed.  Cas.  16,472,  both  following  rule;  Leavenworth  v» 
Miller,  7  Ean.  506,  511,  12  Am.  Rep.  440,  443,  in  list  of  cases  recog- 
nizing power  of  granting  municipal  aid  to  railroads;  Louisville  etc. 
R.  R.  Co.  V.  State,  8  Heisk.  788,  in  list  of  cases  discussing  municipal 
bonds  in  aid  of  railroads. 

Distinguished  in  Stewart  v.  Justices,  47  Fed.  483,  refusing  writ  where 
State  laws  do  not  authorize  execution,  mandamus  being  of  like  nature. 

When  mandamus  is  issued  by  a  Circuit  Court  to  enforce  satisfaction  of 
its  judgment  where  execution  is  inapplicable,  it  is  neither  a  prerogative  writ 
nor  a  new  suit,  but  a  substitute  for  ordinary  process  of  execution. 

Approved  in  £x  parte  Holman,  28  Iowa,  104,  4  Am.  Rep.  168,  holding 
mandamus  part  of  original  suit,  and  State  court  assuming  jurisdiction 
prior  thereto  subsequent  to  commencement  in  Federal  court  cannot 
interfere  with  mandate. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  167^ 
holding  Federal  court  cannot  acquire  jurisdiction  to  enforce  tax  levy 
in  State,  majority  contra. 
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Oircnit  Oovata  being  Independent  in  their  spbere  of  action,  tbelr  procesB 
cannot  be  enjoined  by  State  conrta. 

Approved  in  United  Statefi  v.  Jefferson  Co.,  5  Dill.  322,  1  McCrary, 
369,  Fed.  Gas.  15,472,  following  role;  E^  parte  Holman,  28  Iowa,  106, 
108,  4  Am.  Rep.  169,  171,  where  one  in  contempt  for  disobe3ring  Federal 
court's  mandamus  applied  to  State  court  for  habeas  corpus;  Atchison 
etc.  R.  R.  Co.  V.  County  of  Jefferson,  12  Kan.  138,  holding,  conversely, 
that  one  not  a  party  to  a  Federal  decree  of  injunction  may  be  compelled 
by  State  mandamus  to  issue  bonds. 

• 
6  Wall.  213-216,  18  L.  Ed.  753,  THE  BOOK  ISLAND  BBIDaE; 

Admiralty  Juriadlctlon  extends  to  all  cases  of  torts  committed  on  the 
high  seas  or  navigable  waters,  and  for  the  redress  of  snch  admiralty  courts 
may  proceed  in  personam,  and  when  the  cause  of  the  injury  is  the  sabject 
of  a  maritime  lien,  in  rem  also. 

Approved  in  Atlantic  Transport  Co.  v,  Imbrovek,  234  U.  S.  60,  61 
L.  B.  A.  (N.  8.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  sustaining  juris- 
diction over  action  by  stevedore  for  injury   resulting  from   negligent 
failure  to  secure  hatch  covers;  Darrington  v.  Detroit,  223  Fed.  242,  138 
C.  C.  A.  474,  admiralty  has  jurisdiction  of  suit  for  damage  to  vessel 
from  negligent  handling  of  drawbridge;  Evans  v.  Western  Timber  etc. 
Co.,  201  Fed.  463,  sustaining  suit  in  personam  for  sinking  of  vessel 
from  collision  with  pile ;  The  Mary  Stewart,  5  Hughes,  314,  10  Fed.  138, 
liolding  tort   committed    on  wharf   not    cognizable  in    admiralty;  The 
Steamship  Oregon,  14  Sawy.  441,  42  Fed.  79,  where  collision  occurred 
in  river;  The  Professor  Morse,  23  Fed.  804,  holding  test  of  admiralty 
jurisdiction  to  be  whether  wrong  was  committed  on  navigable  water, 
and  denying  jurisdiction  where  injury  was  to  structure  resting  ux>on 
land;  The  City  of  Lincoln,  25  Fed.  835,  sustaining  jurisdiction  where 
goods  were  thrown  into  water  by  breakage  of  wharf;  Etheridge  v.  Phil- 
adelphia, 26  Fed.  43,  upholding  jurisdiction  in  personam  where  ship 
was  damaged  by  closing  drawbridge ;  City  of  Boston  v.  Crowley,  38  Fed. 
204,  upholding  admiralty  jurisdiction  in  personam  over  action  for  dam- 
age by  bridge  to  ship;  The  F.  &  P.  M.  No.  2,  33  Fed.  514,  upholding 
jurisdiction  over  action  against  ship  for  damaging  log   rafts;  Hill  v. 
.Board  of  Freeholders,  45  Fed.  261,  sustaining  jurisdiction  over  libel  in 
personam  for  injury  to  vessel  by  bridge;  The  Maiy  Garrett,  63  Fed. 
1011,  1013,  holding  tort  must  be  committed  on  water,  and  denying  juris- 
diction where  it  occurred  on  wharf;  Hermann  v.  Port  Blakely  Mill  Co., 
69  Fed.  647,  650,  651,  holding  question  of  admiralty  jurisdiction  over 
torts  committed  partly  on  land  and  partly  on  water  is  determined  by 
locus  of  damage,  not  of  origin  of  tort;  In  re  Fassett,  142  U.  S.  485,  35 
L.  Ed.  1089, 12  Sup.  Ct.  298,  to  point  that  case  of  marine  tort  is  cogniza- 
ble by  any  District  Court  within  the  limits  of  whose  process  the  vessel 
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is  fotmd;  The  Garden  City,  26  Fed.  769,  upholding  admiralty  jurisdic- 
tion over  torts  committed  on  river  ferry-boat,  to  the  exclusion  of  State 
courts. 

Distinguished  in  The  Arkansas,  5  McCrary,  368,  17  Fed.  386,  where 
steamer  during  fiood  collided  with  oil-tank  ordinarily  on  dry  land; 
Atlantic  Works  v.  Tug  Glide,  157  Mass.  528,  84  Am.  8t  Bep.  308,  33 
N.  £.  164,  upholding  State  jurisdiction  in  rem  where  State  law  gave 
lien  not  provided  by  Federal  law;  John  Spry  Lumber  Co.  v.  Steam- 
Barge,  76  Mich.  327,  43  N.  W.  578,  upholding  State  jurisdiction  where 
vessel  injured  Jog  boom  attached  to  shore. 

Qualified  in  Milwaukee  v.  The  Curtis,  37  Fed.  705,  706,  3  L.  R.  A.  712, 
npholding  admiralty  jurisdiction  where  fixed  structure  injures  vessel, 
but  not  where  vessel  injures  structure. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oas.  1217. 

Jurisdiction  of  action  growing  out  of  collision  of  vessel  with  bridge. 
Note,  21  L.  B.  A.  (N.  S.)  325. 

Marlttme  lien  is  not  dependent  upon  possession.  It  confers  upon  its 
Judder  the  lUpst  of  condemnation  and  sale,  and  when  arising  from  torts 
eomndtted  at  sea^  travels  with  the  thing  wherever  it  goes. 

Approved  in  The  San  Rafael,  141  Fed.  281,  72  C.  C.  A.  388,  lien  for 
maritime  tort  follows  vessel  into  hands  of  bona  fide  purchaser;  Hatch 
V.  Steamboat  Boston,  3  Fed.  810,  811,  holding  statutory  lien  to  enforce 
penalty  for  overcrowding  not  divested  by  sale  to  bona  fide  purchaser; 
The  Menominie,  36  Fed.  199,  holding  State  law  holding  vessels  liable 
for  supplies,  work,  etc.,  creates  a  lien;  The  Avon,  Brown's  Adm.  178, 
Fed.  Cas.  680,  sustaining  libel  against  Canadian  vessel  for  injury  to 
American  vessel  in  waters  under  common  jurisdiction;  The  J.  E.  Rum- 
beD,  148  U.  S.  11,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  containing  elaborate 
discussion  of  nature  of  maritime  liens;  Moran  v.  Sturges,  154  U.  S. 
282,  38  L.  Ed.  990,  14  Sup.  Ct.  1028,  discussing  maritime  liens  exhaust- 
ively and  reviewing  cases ;  The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed. 
971,  18  Sup.  Ct.  546,  lien  for  damages  by  collision  takes  precedence  to 
one  for  previous  supplies-;  The  Frank  G.  Fowler,  8  Fed.  335,  as  to  nature 
of  lien  ruling  on  priority  of  liens ;  Whitney  v.  Tibbol,  93  Fed.  688,  35 
C.  C.  A.  544,  holding  seamen's  lien  on  cargo  for  wages  follows  it 
wherever  found. 

Lien  for  construction  of  vessel.    Note,  Ann.  Cas.  1915D,  47. 
Right  to  maritime  lien.    Note,  24  E.  B.  0.  603. 

Maritime  lien  and  proceeding  in  rem  are  correlative;  the  latter  can  only 
he  taken  where  the  former  exists. 

Approved  in  The  Athinai,  230  Fed.  1019,  State  cannot  create  lien 
enforceable  in  admiralty  by  process  in  rem  against  foreign  ship;  The 
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Cuzco,  225  Fed.  176,  snit  in  rem  not  maintainable  for  injury  to  steve- 
dore,  where  laws  of  port  where  injury  occurred  did  not  give  lien ;  Hatch 
V.  The  Steamboat  Boston,  3  Fed.  811,  holding  it  unnecessary  that  seizure 
of  ship  should  precede  filing  of  libel;  dissenting  opinion  in  The  Lotta- 
wanna,  21  Wall.  598,  22  L.  Ed.  669,  arguendo. 

BSarltlme  lien  can  only  exist  upon  a  movablo  thing  engaged  in  naviga- 
tion, or  upon  things  which  are  subjects  of  commerce  on  high  seas  or  navl- 
gahle  waters,  hence  it  cannot  exist  on  anything  fixed,  as  a  bridge  or  a  wharf* 

Approved  in  United  States  v.  Evans,  195  U.  S.  365,  49  L.  Ed.  237^ 
25  Sup.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  in  rem 
against  vessel  for  negligently  colliding  with  beacon  built  on  piles  in 
channel;  Workman  v.  Mayor  etc.  of  New  York,  17?  U,  S.  573,  45  L.  Ed* 
325,  21  Sup.  Ct.  220,  holding  city  liable  in  personam  by  maritime  law 
for  negligence  of  servants  operating  fireboat  in  consequence  of  which 
boat  collides  with  and  injures  another  vessel;  Crawford  Bros.  No.  2^ 
215  Fed.  271,  denying  lien  for  repairs  upon  aeroplane;  Bowers  Hyd. 
etc.  Co.  V.  Federal  Cont.  Co.,  148  Fed.  294,  upholding  admiralty  juris- 
diction over  suit  to  recover  for  hire  of  dredge  intended  to  operate  a 
float,  though  dredge  temporarily  used  on  land  to  dredge  stream;  The 
Major  Reybold,  111  Fed.  416,  holding  city  liable  in  admiralty  for  col- 
lision caused  by  negligence  of  its  servants  operating  its  steamer;  The 
Alabama,  19  Fed.  546,  holding  capacity  to  navigate  the  test,  and  dredger 
subject  to  lien;  The  Alabama,  22  Fed.  450,  holding  dredge  scow  subject 
to  maritime  lien  for  towage ;  The  F.  &  P.  M.  No.  2,  33  Fed.  514,  uphold- 
ing jurisdiction  in  rem  over  action  against  ship  for  damaging  log  raft ; 
Seabrook  v.  Baft  of  Bailroad  Cross  Ties,  40  Fed.  598,  holding  raft  of 
railroad  ties  subject  to  maritime  lien  for  collision  damages;  The  City 
of  Pittsburgh,  45  Fed.  701,  holding  barge  without  means  of  propulsion 
other  than  towage  a  vessel  subject  to  lien;  The  Ottawa,  Brown's  Adm. 
359,  Fed.  Cas.  10,616,  dismissing  libel  in  rem  against  vessel  for  injury 
to' wharf;  The  Schooner  Maud  Webster,  8  Ben.  553,  Fed.  Cas.  9302, 
dismissing  libel  in  rem  against  vessel  for  injury  to  derrick;  The  John 
C.  Sweeney,  55  Fed.  543,  to  point  that  a  raft  is  subject  to  maritime 
lien;  Walters  v.  Steamboat  Mollie  Dozier,  24  Iowa,  198,  as  to  character 
of  craft  to  which  jurisdiction  of  admiralty  extends,  holding  State  law 
allowing  action  in  rem  against  vessel  unconstitutional;  Knapp  v.  Mc- 
Caffrey, 178  111.  120,  69  Am.  St.  Rep.  299,  52  N.  E.  902,  upholding  State 
jurisdiction  over  claim  for  lien  on  lumber  raft. 

Qualified  in  The  W.  H.  Clark,  5  Biss.  308,  Fed.  Cas.  17,482,  question* 
ing  whether  admiralty  jurisdiction  can  be  sustained  against  a  lumber 
raft. 
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Distinguislied  in  In  re  Alaska  Fishing  &  Development  Co.,  167  Fed. 
979,  sustaining 'lien  of^tng  owner  upon  bazge  and  cargo,  though  con- 
tract was  with  master  alone. 

«  Waa  216-225, 18  L.  Ed.  794,  THE  HYPODAlflE. 

In  cases  of  conflicting  testimony  decision  of  ]>i8trict  Court  on  matters 
of  fact  win  not  l>e  disturbed  on  appeal  where  supported  hy  some  testimony. 
Approved  in  The  Richmond,  103  U.  S.  543,  26  L.  Ed.  451,  refusing  to 
reverse  except  in  clear  case  of  evidence  failing  to  support  decree. 

Steamer  proceeding  in  the  dark  should,  upon  hearing  a  hail  from  an 
unseen  source  immediately  stop  and  reverse,  not  merely  slowing. 

Approved  in  The  George  W.  Roby,  111  Fed.  608,  49  C.  C.  A.  481, 
following  rule;  The  Tillicum,  217  Fed.  980,  steamship  in  fault  for  start- 
ing ahead  in  fog  without  locating  whistle  heard  ahead;  The  City  of 
New  York,  147  U.  S.  85,  37  L.  Ed.  90,  13  Sup.  Ct.  216,  following  rule ; 
The  Martello,  158  U.  S.  72,  88  L.  Ed.  640,  14  Sup.  Ct.  726,  where 
steamer  in  fog  failed  to  stop  on  hearing  foghorn ;  The  Umbria,  166  U.  S. 
413,  41  L.  Ed.  1059,  17  Sup.  Ct.  614,  holding  custom  of  mail  steamers  to 
run  at  full  speed  through  fog  no  defense  for  failure  to  stop ;  The  Frank 
Moffat,  2  Flipp,  299,  Fed.  Cas.  5060,  where  tug  suddenly  coming  upon 
grounded  steamer  in  daylight  failed  to  stop;  The  Gh>lden  Qrove,  13  Fed. 
698,  following  rule. 

By  reason  of  his  other  duties  captain  of  steamer  Is  not  a  competent 
lookout,  there  diould  he  a  specially  placed  lookout. 

Approved  in  The  J.  C.  Ames,  121  Fed.  921,  following  rule;  The  Tilli- 
cum, 217  Fed.  978,  local  custom  of  tugs  does  not  excuse  them  from 
maintaining  lookout  forward;  Larsen  v.  The  Mjrrtle,  44  Fed.  781,  apply- 
ing rule  to  sailing  vessel;  Bill  v.  Smith,  39  Conn.  212,  holding  person 
acting  at  the  same  time  as  captain,  pilot  and  lookout,  not  a  proper 
lookout;  The  J,  W.  Everman,  2  Hughes,  20,  Fed.  Cas.  7591,  as  to  neces- 
sity of  proper  lookout. 

Duty  of  vessel  to  keep  competent  lookout.    Note,  75  Am.  Dec.  606. 

OoUlsion  at  night  between  sailing  vessel  and  steamer,  due  to  latter's 
sudden  change  in  course,  leaving  sailing  vessel  no  time  to  show  a  light,  was 
the  steamer's  fault. 

Miscellaneous.  Cited  in  The  Empire,  19  Fed.  559,  as  sanctioning 
practice  of  obtaining  assistance  of  masters  to  pass  upon  questions  of 
seamanship;  The  Fountain  City,  62  Fed.  89,  10  C.  C.  A.  278,  approving 
calling  of  an  experienced  master  as  a  nautical  assessor. 
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6  WaU.  225-230,  18  L.  Ed.  323,  THE  VAin>EBBn.ar. 

Vessel  may  proceed  on  eitlier  side  of  a  ziver  in  daylight  when  view  is 
unobstrocted,  as  by  fog,  bat  when  so  obstructed  she  should  keep  to  star- 
board, leaving  accustomed  path  of  vessels  bound  in  opposite  direction. 

Approved  in  Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp.  Co.,  142  Fed. 
91,  73  C.  C.  A.  313,  where  it  is  customary  for  vessels  to  pass  between 
buoy  and  light,  agreement  made  to  pass  port  to  port  requires  each  vessel 
to  keep  on  starboard  side  of  channel  between  light  and  buoy ;  The  Alfred 
W.  Booth,  127  Fed.  454,  holding  Inland  Navigation  Rules,  article  29,  pro- 
viding that  in  narrow  channels  steam  vessels  shall  keep  to  starboard, 
applies  to  navigation  in  upper  bay  of  New  York;  The  Newport  News, 
105  Fed.  394,  44  C.  C.  A.  541,  applying  rule  to  ferry-boat  on  Potomac; 
The  Yarmouth,  100  Fed.  668,  holding  steamer  failing  to  keep  to  star- 
board in  fog  presumptively  at  fault  for  resulting  collision ;  The  Victory, 
168  U.  S.  418,  42  L.  Ed.  527,  18  Sup.  Ct.  153,  to  point  that  vessels 
approaching  in  narrow  channel  are  bound  to  pass  to  the  right,  reversing 
68  Fed.  398,  15  C.  C.  A.  490,  on  other  grounds ;  The  Servia,  149  U.  S. 
153,  37  L.  Ed.  686,  13  Sup.  Ct.  820,  to  point  that  each  vessel  is  justified 
in  assuming  the  other  will  conform  to  usage  and  custom. 

Distinguished  in  The  Captain  Bennett,  171  Fed.  203,  starboard-hand 
rule  for  vessels  in  crossing  courses  does  not  ordinarily  apply  to  narrow 
and  winding  channels. 

Breach  of  local  rules  of  navigation  by  one  ship  as  cause  of  col- 
lision.   Note,  19  E.  B.  C.  286. 

Ftecaotions  not  seasonably  taken  constitute  no  defense  against  a  charge 
of  collision. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Wheeling  etc.  Transp.  Co., 
32  Ohio  St.  143,  holding  precautions  taken  at  last  moment  no  excuse 
for  failure  to  exercise  previous  precautions. 

Exceptions  to  amount  of  award  by  commissioner  in  collision  case,  not 
taken  in  lower  court,  will  not  be  considered  by  Supreme  Court. 

Approved  in  The  Ping-On,  7  Sawy.  490,  11  Fed.  613,  presuming  lower 
court  would  have  correctly  decided  upon  objection  had  it  been  raised 
there,  and  refusing  to  entertain ;  Orr  v.  Hopkins,  3  N.  M.  136,  3  Pac.  63, 
arguendo. 

Miscellaneous,  Cited  in  United  States  v.  St.  Louis  &  M.  V.  Transp^ 
Co.,  184  U.  S.  255,  46  L.  Ed.  627,  22  Sup.  Ct.  353,  to  point  that  vessel 
at  anchor  is  bound  to  show  such  light  as  is  prescribed  by  harbor  regu- 
lations; The  Barge  Leonard,  3  Ben.  271,  272,  Fed.  Cas.  8256,  as  recog- 
nizing admiralty  jurisdiction  over  oases  of  marine  torts  committed  on 
internal  navigable  waters. 
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6  WaB.  231-241,  18  L.  Sd.  783,  MASON  v.  ELDBBD. 

Under  general  issue  in  assumpsit,  evidence  may  be  received  to  show  not 
merely  tliat  the  alleged  cause  of  action  never  existed,  but  that  it  did  not 
subsist  at  tbe  commencement  of  the  suit.x 

Approved  in  Arkansas  Grand  Prairie  Oil  etc.  Co.  v.  Pavidson,  233 
Fed.  644,  mental  incapacity  may  be  shown  under,  defense  of  non- 
assumpsit;  Dollar  Savings  etc.  Co.  v.  Crawford,  69  W.  Va.  117,  33 
L.  B.  A.  (K.  S.)  687,  70  S.  E.  1092,  failure  of  consideration  in  assumpsit 
on  negotiable  note  need  not  be  specially  pleaded;  Dawes  v.  Peebles,  6 
Fed.  860,  holding  failure  of  consideration  on  any  ground  may  be  shown 
nnder  plea  of  general  issue. 

yniere  note  is  merged  in  judgment,  the  Judgment  is  bar  to  an  action 
on  the  note,  and  an  ezempllflcatlon  of  its  record  is  admissible  in  such  an 
action  to  show  lack  of  cause  of  action  on  commencement  of  suit. 

Approved  in  Brown  v.  Fletcher,  182  Fed.  968, 105  C.  C.  A.  425,  foreign 
decree  void  for  want  of  jurisdiction  does  not  bar  subsequent  suit  on 
original  cause  of  action;  Lawrence  v.  Remington,  6  Biss.  46,  Fed.  Cas. 
8141,  holding  judgment  of  State  court  bars  action  upon  same  cause  in 
Federal  court;  United  States  v.  Dewey,  6  Biss.  503,  Fed.  Cas.  14,956, 
holding  it  good  plea  that  since  commencement  of  suit,  judgment  has 
been  recovered  on  same  cause  in  another  court;  In  re  Mansfield,  6 
N.  B.  R.  394,  16  Fed.  Cas.  662,  holding  judgment  on  bond  bars  right 
to  prove  bond  as  a  debt  due;  Holt  v.  Given,  43  Ala.  616,  holding  judg- 
ment on  note  payable  in  gold,  bears  interest  in  gold,  note  being  merged 
in  judgment. 

Merger  of  debt  in  judgment.    Note,  15  Am.  Dec.  82. 

Merger  of  debt  by  recovery  against  one  joint  debtor.    Note,  80  Am. 
Bee.  94. 

Merger  of  cause  of  action  in  judgment.    Note,  17  £.  R.  0.  365,  366. 

Oliligatlons  of  partners  are  joint,  not  joint  and  several,  and  in  suits 
thereon  all  partners  must  be  Joined,  failure  to  do  so  may  be  pleaded  in 
abatement. 

Approved  in  Raphael  v.  Trask,  118  Fed.  779,  holding  Federal  court 
has  no  jurisdiction  of  suit  against  partnership  where  some  of  partners 
are  citizens  of  same  State  as  complainant;  Baker  &  Hamilton  v.  Lam- 
bert, 6  CaL.App.  710,  91  Pac.  341,  complaint  alleging  individual  indebt- 
edness may,  in  absence  of  plea  of  nonjoinder,  be  supported  by  evidence 
of  partnership  debt;  Bloom  v.  McPhee  &  McGinnity  Co.,  26  Colo.  App. 
258,  259,  143  Pac.  826,  objection  that  action  should  have  been  brought 
against  all  persons  engaged  in  joint  enterprise  waived  by  failure  to 
plead    nonjoinder;   Stewart  v.   Terwilliger,   177  Mich.   315,  Ann.  Oas. 
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19150,  808,  143  N.  W.  18,  partnership  debt  cannot  be  set  off  against 
claim  of  partner  individually;  Outcalt  v.  Collier,  8  Okl.  477,  58  Pac. 
644,  where  one  of  several  joint  debtors  on  note  consents  to  judgment 
against  all,  and  on  motion  court  vacates  judgment  as  to  portion  of 
defendants  who  did  not  authorize  consent,  judgment  must  be  set  aside 
as  to  all  defendants;  Card  v.  Hines,  35  Fed.  601,  dismissing  libel  where 
it  appeared  that  respondent  was  one  of  several  joint  owners;  Tinkum 
v.  O'Neale,  5  Nev.  95,  96,  holding  plea  of  nonjoinder  good  in  action 
against  one  partner. 

Distinguished  in  Ratchford.  v.  Covington  County  Stock  Co.,  172  Ala. 
466,  467,  55  South.  808,  under  statute,  obligations  of  partners  are  joint 
and  several;  Larison  v.  Hager,  44  Fed.  50,  holding  judgment  in  favor 
of  one  joint  contractor  no  bar  to  suit  against  others;  Pitts  v.  Spotts, 
86  Va.  72,  9  S.  E.  502,  holding  confession  of  judgment  by  one  joint 
obligor  in  action  against  several  joint  obligors  does  not  affect  validity 
of  judgment  subsequently  rendered  against  others. 

Proper  parties  defendant.    Note,  1  E.  B.  0,  182. 

Judgment  against  one  of  several  joint  obligors  ban  an  action  against 
the  others,  although  the  latter  are  dormant  partners,  and  plaintiff  was 
ignorant  of  that  fact  when  he  commenced  the  action. 

Approved  in  Hutchinson  v.  Brown,  8  Mackey  (D.  C),  151,  but  plain- 
tiff cannot  be  compelled  to  accept  judgment  against  one  of  several  de- 
fendants; Frost  V.  Thompson,  219  Mass.  367,  106  N.  E.  1011,  judgment 
against  trustees  personally  does  not  merge  obligee's  right  to  satisfaction 
out  of  trust  estate;  Outcalt  v.  Collier,  8  Okl.  478,  58  Pac.  644,  where 
one  of  several  joint  debtors  on  note  consents  to  judgment  against  all, 
and  on  motion  court  vacates  judgment  as  to  portion  of  defendants  who 
did  not  authorize  consent,  judgment  must  be  set  aside  as  to  ail  defend- 
ants; Ryekman  v.  Manerud,  68  Or.  361,  362,  Ann.  Oas.  19160,  522, 
136  Pac.  830,  applying  rule  where  creditor  did  not  know  at  time  con- 
tract was  made  that  another  had  interest  in  subject  matter  as  partner; 
McFarlane  v.  Kipp,  206  Pa.  St.  321,  55  Atl.  988,  holding  in  action  by 
firm  when  defendants  set  up  claim  and  secured  judgment,  defendants 
could  not  thereafter  sue  one  of  plaintiffs  in  first  suit,  and  two  others 
alleged  to  be  partners  but  not  parties  plaintiff  in  first  suit  on  same 
cause  of  action;  United  States  v.  Ames,  99  U.  S.  45,  25  L.  Ed.  SOI 
(affiiTning  24  Fed.  Cas.  783),  holding  judgment  against  one  surety  on 
bond  a  bar  to  action  against  others;  Crosby  v.  Jerooman,  37  Ind.  274, 
where  judgment  had  been  rendered  against  one  comortgagor;  Lingen- 
felser  v.  Simon,  49  Ind.  85,  holding  judgment  against  one  partner  barred, 
action  against  other  dormant  partners ;  Crowley  v.  Patch,  120  Mass.  138, 
Itolding  judgment  against  survivor  barred  action  against  estate  of  do* 
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ceased  eo-obligor;  Russell  v.  McCall,  141  N.  Y.  450,  88  Am.  St.  Bep. 
814,  36  N.  E.  502,  holding  unsatisfied  judgment  against  one  of  several 
joint  debtors  barred  further  actions;  Smith  v.  Black,  9  Serg.  &  R.  143, 
and  Wooters  v.  Smith,  56  Tex.  204,  both  following  rule;  Sessions  v. 
Johnson,  95  U.  S.  348,  24  L.  £d.  597,  where  obligation  was  joint  and 
several;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  16,  42  Atl.  1066, 
action  on  insurance  policy. 

Distinguished  in  Abendroth  v.  Van  Dplsen,  131  U.  S.  74,  33  L.  Ed. 
60,  9  Sup.  Ct.  623,  holding  rule  inapplicable  to  adjudications  in  bank- 
ruptcy, under  statute;  Ells  v.  Bone,  71  Ga.  468,  holding,  under  code, 
judgment  against  one  partner  no  bar  to  action  against  copartner  not 
served;  Harris  v.  Leonhardt,  2  App.  D.  C.  321,  rule  changed  by  statute; 
McMaster  v.  City  Nat.  Bank,  23  Okl.  551,  552,  138  Am.  St.  Rep.  831, 
101  Pac.  1103,  under  statute,  joint  obligations  presumed  to  be  joint 
and  several. 

Judgments  as  evidence  between  additional  parties.    Note,  25  Am. 
Dec.  544. 

Judgment  against  partner  or  partnership  obligation  as  bar  to  suit 
against  copartner.    Note,  8  Ann.  Oas.  315. 

Effect  of  judgment  in  action  against  part  of  joint  or  joint  and 
several  obligors  on  liability  of  others.    Note,  43  L.  R.  A.  161,  162. 

Contractors  In  Joint  and  several  bond  may  be  sued  separately  or  to- 
getber. 

Approved  in  Blagden  v.  United  States,  18  App.  D.  C.  373,  judgment 
against  principal  in  joint  and  several  bond  does  not  bar  action  against 
sureties. 

.  It  Is  within  power  of  State  to  limit  the  operation  of  Judgments  recovered 
against  joint  ohligors,  as  to  their  collateral  consequences. 

Approved  in  Hapley  v.  Donoghue,  116  U.  S.  3,  29  L.  Ed.  536,  6  Sup. 
Ct.  243,  holding  judgment  against  two  joint  obligors,  only  one  having 
been  served,  if  valid  where  rendered,  will  support  action  against  latter 
in  another  State. 

Judgment  against  Joint  obligor,  neither  served  with  process,  nor  appear- 
ing, can  have  no  binding  force  upon  him  personally. 

Approved  in  Israel  v.  Arthur,  7  Colo.  11,  1  Pac.  441,  denjdng  power 
of  legislature  to  make  such  judgment  binding  by  retroactive  legislation; 
Blyth  &  Fargo  Co.  v.  Swenson,  15  Utah,  354,  356,  49  Pac.  1030,  setting 
aside  default  judgment  against  defendant  not  served. 

Effect  of  judgment  against  partnership  or  joint  debtors  on  service 
on  one.    Note,  44  Am:  Dec.  571. 

VI— 26 


6  WaU.  241-246  NOTES  ON  U.  S.  REPORTS.  386 

Sufficiency  of  service  on  single  partner  in  alstion  against  partner- 
ship.   Note,  20  Ann.  Gas.  1240. 

•    Service   of  process   constituting   due   process   of   law.    Note,   50 
L.  R.  A.  595. 

Michigan  statute  providing  that  judgment  in  action  against  memherv 
of  copartnership  shall  not  merge  liability  of  those  not  served  with  proceas 
or  appearing,  but  shall  be  evidence  only  of  extent  of  plaintifTs  demand, 
changes  common-law  rule,  and  an  exemplification  of  record  of  such  Judgment 
against  one  partner  is  not  admissible  to  bar  recovery  against  another. 

Approved  in  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt.  828,  hold- 
ing under  Virginia  statute,  discontinuance  as  to  one  joint  obligor  does 
not  release  others. 

Miscellaneous.  Cited  in  Bell  v.  St.  Johnsbury  etc.  R.  R.  Co.,  76  Vt. 
52,  56  Atl.  109^  notice  and  opportunity  to  be  heard  are  prerequisites 
to  judgment. 

« 

6  Wall.  241-242,  18  L.  Sd.  848,  STATE  OF  OBOBaiA  Y.  aBANT. 

While  Supreme  Court  has  no  rules  as  to'  causes  brought  under  its  Origi- 
nal jurisdiction,  it  is  usual  to  hear  motion  for  leave  to  file  a  bill  ex  parte. 
Argument  contra,  is  allowed  only  in  exceptional  cases. 

Approved  in  Washington  v.  Northern  Securities  Co.,  185  U.  S.  255, 
46  L.  Ed.  897,  22  Sup.  Ct.  624,  holding  leave  to  file  original  bill  in 
Supreme  Court  may  be  granted  without  deciding  question  raised  as  to 
want  of  jurisdiction;  California  v.  Southern  Pacific  Co.,  157  U.  S.  249, 
39  L.  Ed.  690, 15  Sup.  Ct.  599,  as  to  right  of  Supreme  Court  to  form  rules 
of  practice  in  original  jurisdiction  cases. 

Miscellaneous.  Cited  in  United  States  v.  Lee,  106  U.  S.  222,  27  L.  Ed. 
182,  1  Sup.  Ct.  262,  and  Mississippi  v.  Stanton,  154  U.  S.  554,  18  L.  Ed. 
725,  14  Sup.  Ct.  1209,  as  denying  jurisdiction  in  political  cases. 

6  WalL  242-244,  18  L.  Ed.  786,  THE  SEA  WITCH. 

Restitution  of  schooner  decreed,  where  only  evidence  of  intent  to  run 
blockade  was  her  distance  from  her  alleged  course,  this  being  explained 
by  fact  of  heavy  weather. 

Approved  in  The  Diana,  7  WaU.  360,  19  L.  Ed.  166,  holding  fact 
that  same  master  was  again  captured  in  same  place  and  gave  same 
excuse  was  ground  for  rigid  investigation. 

6  Wall  244-246,  18  L.  Ed.  836,  McOLANE  V.  BOON. 

Where  defendant  dies  pending  writ  of  eiror  to  Supreme  Court,  motion 
to  revive  the  writ  should  be  in  the  court  below,  not  In  Supreme  Court. 
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Approved  in  Sharon  v.  Terry,  13  Sawy.  426,  1  L.  B.  A.  591,  36  Fed. 
364,  holding,  where  suit  has  abated  by  death  of  plaintiff  affer  judgment, 
appeal  cannot  be  taken  until  case  is  revived. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  867. 

6  WaU.  246,  18  L.  Ed.  739,  THE  FUOET  SOUND  AOBiaULTUBAIi  GO.  Y. 
PIEBCE  OOUNTT. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  838. 

6  WalL  247-254,  18  L.  Ed.  851,  THE  liATOB  ETC.  OF  NASHVILLE  Y. 
COOPEB. 

Wliere  court  has  no  Jurisdiction,  it  cannot  award  costs,  having  power 
only  to  stzika  case  ftom  docket. 

Approved  in  In  re  Williams,  120  Fed.  36,  holding  where  petition  to 
declare  debtor  an  involuntary  bankrupt  is  dismissed  for  want  of  juris- 
diction, court  cannot  adjudge  costs  to  debtor;  Bice  v.  Boothsville  Tele- 
phone Co.,  62  W.  Va.  522,  125  Am.  St.  Bap.  986,  13  Ann.  Oaa.  1046,  59 
S.  E.  502,  appellate  court  dismissing  appeal  for  want  of  jurisdiction  has 
no  power  to  award  costs;  Nutter  v.  Brown,  58  W.  Va.  245,  1  L.  B.  A. 
(N.  8.)  1083,  52  S.  E.  92,  decree  respecting  allowances  of  expenses  and 
compensation  of  receiver  is  appealable;  Citizens'  Bank  of  Louisiana  v. 
Cannon,  164  U.  S.  324,  41  L.  Ed.  453, 17  Sup.  Ct.  90,  where  Circuit  Court 
had  dismissed  action  for  lack  of  jurisdiction,  with  costs;  Pentlarge  v. 
Kirby,  22  Blatchf.  261,  262,  20  Fed.  898,  denying  power  to  award  costs 
where  court  lacked  jurisdiction ;  Penrose  v.  Penrose,  1  Fed.  479,  holding 
State  court's  award  of  costs  after  removal,  void;  Wenberg  v.  A  Cargo 
of  Mineral  Phosphate,  15  Fed.  288,  den3ring  admiralty  jurisdiction  over 
suit  to  enforce  equitable  title,  and  refusing  to  award  costs;  Doolittle 
V.  Knobeloch,  39  Fed.  41,  refusing  costs  on  dismissal  for  lack  of  juris- 
diction; Wetherby  v.  Stinson,  62  Fed.  177,  10  C.  C.  A.  243,  refusing 
costs;  Putney  v.  Whitmire,  66  Fed.  388,  refusing  costs;  Elk  v.  Wilkins, 
112  U.  S.  98,  28  L,  Ed.  645,  5  Sup.  Ct.  43,  Smith  v.  Whitney,  116  U.  S. 
175,  29  L.  Ed.  603,  6  Sup.  Ct.  574,  and  Kain  v.  Texas  Pac.  R.  R.  Co., 
14  Fed.  Cas.  77,  to  point  that  action  can  be  dismissed  whenever  lack  of 
jurisdiction  appears ;  dissenting  opinion  in  In  re  Abraham,  93  Fed.  787, 
arguendo;  Fisk  v.  Union  Pac.  R.  R.  Co.,  6  Blatchf.  364*  Fed.  Cas.  4827, 
where  jurisdiction  was  sustained. 

Questioned  in  Cooper  v.  New  Haven  Steamboat  Co.,  18  Fed.  588, 
questioning  whether  rule  applies  under  sections  823^  983^  Revised  Stat- 
utes. 
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DistingTiisJied  in  Mansfield  etc.  Ry.  Co.  v.  Swan,  111  U.  S.  387,  28 
L.  Ed.  465,  4  Sup.  Ct.  514,  subsequent  statute  (March  3,  1875)  allowing 
Circuit  Court  to  award  costs  where  suit  is  improperly  removed;  North- 
western Fuel  Co.  V.  Broek,  139  U.  S.  219,  86  L.  Jld.  153,  11  Sup.  Ct. 
524,  upholding  power  of  Circuit  Court  to  correct  its  own  unauthorised 
order;  Vaughan  v.  Mc Arthur  Bros.  Co.,  227  Fed.  368,  taxing  costs  to 
plaintiff  under  judicial  code  on  remanding  cause  to  State  court ;  Phoenix- 
Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed.  866,  court  may  award  costs 
where  case  coUusively  brought  in  Circuit  Court  is  dismissed;  Graham 
V.  Oregon  etc.  Nav.  Co.,  134  Fed.  692,  where  exceptions  to  libel  in  ad- 
miralty for  want  of  jurisdiction  are  sustained,  libel  may  be  amended. 

Disapproved  in  Gaines  v.  New  York,  215  N.  Y.  540,  109  N.  E.  596, 
bringing  of  suit  in-  court  which  had  no  jurisdiction  held  to  toll  running 
of  limitations. 

Every  doubt  is  to  be  resolved  In  favor  of  constitQtionality  of  law. 
Approved  in  Board  of  Commrs.  of  Onslow  Co.  v.  Tollman,  145  Fed. 
766,  76  C.  C.  A.  317,  upholding  Laws  N.  C.  1885,  p.  439,  c.  233,  incor- 
porating railroad  and  authorizing  issuance  of  county  aid  bonds;  State 
V.  Galveston  etc.  Ry.  Co.,  100  Tex.  168,  97  S.  W.  74,  sustaining  tax  on 
gross  receipts  of  railroad  companies  as  occupation  tax;  Birdseye  v. 
Shaeffer,  37  Fed.  823,  upholding  removal  act ;  Dome  v.  Richmond  Silver 
Min.  Co.,  43  Fed.  694,  construing  section  23  of  Dakota  Enabling  Act. 

Power  is  conferred  on  Federal  courts  by  the  Constitution  to  decide  all 
cases,  civil  and  criminal,  which  involve  Federal  questions  although  qnes- 
tlons  not  Federal  are  involved. 

Approved  in  San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189  Fed. 
948,  suit  by  gas  company  to  enjoin  gas  rates  as  being  confiscatory  and 
violative  of  Fourteenth  Amendment  presents  Federal  question,  though 
State  Constitution  contains  like  provision ;  Anthony  v.  Burrow,  129  Fed. 
787,  question  whether  county  is  lawfully  in  congressional  district,  where 
it  was  placed  by  State  statute,  is  not  Federal  question;  United  States 
V.  Mar  Ying  Yuen,  123  Fed.  160,  holding  no  appeal  by  government  lies 
from  commissioner's  decision  releasing  Chinese  under  exclusion* act  of 
1888;  Nichols  v.  Chesapeake  etc.  Ry.  Co.,  127  Ky.  320,  17  L.  R.  A. 
(N.  S.)  861,  105  S.  W.  483,  where  plaintiff  in  action  for  personal  in- 
juries amended  so  as  to  allege  violation  of  Federal  safety  appliance  act, 
case  became  removable  to  Federal  court;  St.  Louis  v.  United  Rys.  Co., 
263  Mo.  429,  174  S.  W.  86,  where  Federal  Supreme  Court  had  sustained 
license  tax,  it  could  not  thereafter  be  claimed  that  it  was  void  under 
State  law;  Shellenbarger  v.  Feivel,  34  Okl.  83,  124  Pac.  619,  that  action 
arises  under  Federal  laws  must  appear  from  complaint;  Tennessee  v. 
Davis,  100  U.  S.  270,  25  L.  Ed.  652,  where  prosecution  for  murder  was 
removed;  the  defense    involving  the    validity  of  a  Federal  law;  New 
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Orleans  etc.  R.  R.  Co.  v.  Mississippi,  102  U.  S.  140,  26  L.  Ed.  98,  where 
authority  to  maintain  bridge  was  claimed  under  Federal  statute,  al- 
though case  contained  other  issues;  Van  Allen  v.  Atchison  etc.  R.  R. 
Co.,  1  McCrary,  600,  3  Fed.  547,  cause  removable  where  Federal  ques- 
tion is  raised  by  either  party;  Louisiana  State  Lottery  Co.  v.  Fitz- 
patrick,  3  Woods,  240,  241,  Fed.  Cas.  8541,  where  question  was  one  of 
impairment  of  contract  obligation.  State  seeking  to  annul  unexpired 
charter;  Sawyer  v.  Parish  of  Concordia,  4  Woods,  278,  12  Fed.  759, 
holding  Federal  jurisdiction  extends  where  petition  raises  Federal  ques- 
tion, irrespective  of  defenses  set  up;  Fish  v.  Union  Pac.  R.  R.  Co.,  6 
Blatchf.  369,  Fed.  Cas.  4827,  upholding  Federal  jurisdiction  where  Fed- 
eral question  forms  merely  an  ingredient  in  case;  s.  c,  6  Blatchf.  394, 
Fed.  Cas.  4827,  holding  averment  of  defense  under  Federal  law  must 
be  deemed  true  until  disposed  on  trial ;  Jones  v.  Oceanic  Steam  Nav.  Co.,  n 

11  Blatchf.  413,  Fed.  Cas.  7485,  holding  validity  of  defense  under  Fed- 
eral statute  cannot  be   determined  on   interlocutory   motion;  Eaton  v. 
Calhoun,  15  Fed.  159,  holding  court  should  retain  case  until  trial  where 
jurisdiction    depends  on    subject    matter;  Western    Union  Tel.  Co.  v. 
National  Tel.  Co.,  19  Fed.  561,  where  act  of  Congress  was  pleaded  in 
defense;  Wheelan  v.  New  York  etc.  R.  R.  Co.,  35  Fed.  859, 1  L.  R.  A.  72, 
holding  court  having  obtained  jurisdiction  because  Federal  question  in- 
volved, will  abo  decide  all  local  questions;  Jones  v.  Florida,  C.  &  P. 
Ry.  Co.,  41  Fed.. 71,  upholding  jurisdiction  where  title  under  United 
States  land  laws  was  in  dispute;  Stephens  v.  St.  Louis  etc.  R.  R.  Co., 
47  Fed.  532,  14  L.  R.  A.  187,  holding  right  of  removal  once  perfected 
cannot  be  taken  away  by  an  amendment  in  State  court;  St.  Paul  etc. 
Ry.  Co.  V.  St.  Paul  etc.  R.  R.  Co.,  68  Fed.  10, 15  C.  C.  A.  167,  and  Fergus 
Falls  V.  Fei^us  Falls  Water  Co.,  72  Fed.  883,  19  C.  C.  A.  212,  upholding 
jurisdiction  to  try  every  issue  raised  when  complaint  presents  one  Fed- 
eral question;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  176,  177,  178, 
as  to  power  of  Federal  court  obtaining  jurisdiction  to  try  all  issues 
involved,  and  question  of  jurisdiction  generally,  reviewing  cases;  State 
V.  Kansas  etc.  Coal  Co.,  96  Fed.  357,  holding  Federal  court  has  juris- 
diction on    removal,  complaint    on  its  face   raising   Federal  question; 
Texas  v.  Text3  etc.  R.  R.  Co.,  3  Woods,  310,  Fed.  Cas.  13,848,  holding 
truth  of  averment  of  defense  under  Federal  law  cannot  be  controverted 
on  motion  to  remand;  Magee  v.  Union  Pacific  R.  R.  Co.,  2  Sawy.  449, 
Fed.  Cas.  8945,  as  to  power  of  Congress  to  provide  conditions  of  juris- 
diction under  Constitution ;  Birdseye  v.  Shaeffer,  37  Fed.  824,  as  to  wide 
scope  of  congressional  power  to  fix  jurisdiction;  dissenting  opinion  in 
Whiton  V.  Chicago  etc.  Ry.  Co.,  25  Wis.  435,  denying  power  of  State 
law  to  defeat  right  of  foreign  plaintiff  to  sue  in  Federal  court,  majority 
contra ;  Starin  v.  New  York,  115  U.  S.  257,  29  L.  Ed.  890,  6  Sup.  Ct. 
31,  where  case  involving  right  to  ferry  contained  no  Federal  questions ; 
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Manigault  v.  S.  M.  Ward  etc.  Co.,  123  Fed.  711,  Ward  v.  Congress 
Const.  Co.,  99  Fed.  605,  39  C.  C.  A.  669,  Patterson  v.  People,  23  Colo. 
App.  491,  130  Pac.  623,  and  Toncray  v.  Budge,  14  liaho,  635,  95  Pac. 
30,  all  arguendo. 

Distinguished  in  Kansas  v.  Bradley,  26  Fed.  289,  holding  cause  not 
removable  where  alleged  Federal  question  has  once  been  decided  by 
Supreme  Court;  Pacific  Gas  Imp,  Co.  v.  EUert,  64  Fed.  429,  holding 
suggestion  in  bill  that  defendants  will  claim  acts  relied  on  by  plaintiff 
are  unconstitutional  cannot  give  jurisdiction;  King  v.  Lawson,  84  Fed. 
210,  holding  defense  under  claim  previously  rejected  presents  no  Federal 
question. 

Acts  of  1868  and  1866  providing  for  removal  to  Federal  courts,  where 
defendant  diall  sliow  tliat  the  act  complained  of  was  done  under 'aathoElty 
of  the  President,  Secretary  of  War  or  military  commander,  are  valid. 

Approved  in  Home  life  Ins.  Co.  v.  Dunn,  19  Wall.  227,  22  L.  £d.  70. 
holding  removal  acts  of  1789,  1833  and  1866  constitutional;  Tennessee 
V.  Davis,  100  U.  S.  270,  25  L.  Ed.  652,  where  revenue  collector  charged 
with  murder  pleaded  statute  as  ground  of  defense  and  removal ;  Mitchell 
V.  Clark,  110  U.  8.  641,  28  L.  Ed.  282,  4  Sup.  Ct.  174  (overruling  64  Mo. 
583),  where  lessee  paying  rents  to  military  authorities  by  conmiand  of 
general,  was  sued  by  lessor  for  same;  Clark  v.  Dick,  1  Dill.  15,  Fed.  Cas. 
2818,  upholding  same  statute ;  State  v.  Hoskins,  77  N.  C.  545,  547,  afi&rm- 
ing  lower  court's  order  staying  further  proceedings  where  defendant 
plead  that  he  eonunitted  act  as  a  revenue  officer;  Missouri  v.  Gatzweiller, 
49  Mo.  27,  8  Am.  Bep.  124,  holding  statute  binding  on  State  courts. 

Held  unconstitutional  in  Clark  v.  Mitchell,  64  Mo.  583  (overruled  in 
110  U.  S.  641,  28  L.  Ed.  282,  4  Sup.  Ct.  174),  where  lessee  paid  rent 
to  military  authorities  under  order  of  general,  and  so  alleged  in  suit 
by  lessor  to  recover  same. 

Miscellaneous.  Cited  in  Henen  v.  Baltimore  &  0.  R.  R.  Co.,  17  W.  Va. 
888,  as  to  authority  of  apx)ellate  court  to  review  order  of  lower  court 
dismissing  for  lack  of  jurisdiction;  to  same  point  see  Akerly  v.  Vilas, 
24  Wis.  168,  1  Am.  Bep.  168. 

6  WaU  254-258,  18  L.  Ed.  737,  Ain>BEW8  Y.  IBEHBLER. 

One  seeking  to  rescind  a  contract  of  sale  must  first  and  with  reasonable 
diligence  apprise  vendor  of  the  defect  and  tender  retain  of  article. 

Approved  in  Seattle  etc.  Ry.  Co.  v.  Seattle,  216  Fed.  699,  to  point 
that  forfeiture  of  street  railway  franchise  is  subject  to  rules  governing 
rescission  of  contracts ;  St.  Charles  v.  Stookey,  154  Fed.  776,  85  C.  C.  A. 
494,  as  to  doctrine  of  substantial  performance;  Kauffman  v^  Raeder, 
108  Fed.  178,  54  L.  R.  A.  247,  47  C.  C.  A.  278,  holding  where  several 
parties  agreed  to  pay  certain  sum  for  stock  to  be  delivered  on  certain 
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day,  deposit  in  bank  and  notification  thereof  to  parties  was  su£fieient 
performance;  dissenting  opinion  in  Roberts  v.  Braffett,  33  Utah,  91,  92 
Pac.  804,  majority  denying  specific  performance  against  vendor,  though 
he  had  not  paid  back  part  of  purchase  money  received ;  Minah  Con.  Min. 
Co.  V.  Briscoe,  47  Fed.  281,  where  defendants  after  breach  allowed 
plaintiff  to  remain  in  possession  of  mine  four  months ;  German  Sav.  Inst. 
V.  De  La  Vergne  Co.,  70  Fed.  160,  151,  17  C.  C.  A.  34,  holding  one 
receiving  substantial  benefits  of  contract  and  retaining  them  after  par- 
tial breach  cannot  defeat  specific  x)erformance  action;  Springfield  Mill- 
ing Co.  V.  Barnard  etc.  Co.,  81  Fed.  266,  26  C.  C.  A.  389,  holding  action 
on  contract  of  sale  maintainable  by  one  substantially,  but  not  com- 
pletely performing  it  where  purchaser  retains  benefit ;  Norton  v.  Gleason, 
61  Vt.  479, 18  Atl.  47,  holding  delay  of  niiie  days  not  unreasonable  delay 
in  rescinding  insurance  contract. 

Wliat  coDStitiitM  reasonable  diligence  on  imrt  of  one  seeking  rescission 
and  maUng  tender  of  retnm  is  a  auestion  of  fact,  to  1m  decided  according 
to  special  drcnmstances  of  each  case. 

Approved  in  Mizell  v.  L.  Watson,  57  Fla.  117,  49  South.  151,  whether 
offer  to  rescind  sale  of  chattels  was  within  reasonable  time  ordinarily 
question  for  jury ;  Brainard  v.  Van  Dyke,  71  Vt.  366,  45  Atl.  760,  hold- 
ing what  is  reasonable  time  to  repudiate  release  obtained  by  fraud  and 
duress  is  for  jury;  Norton  v.  Gleason,  61  Vt.  479,  18  Atl.  47,  holding 
question  of  promptness  in  rescinding  insurance  contract  one  for  jury. 

Right  to  plead  inconsistent  defenses.    Note,  48  L.  R.  A.  187,  196, 
206. 

Miscellaneous.  Cited  in  Osbom  v.  Nicholson,  13  Wall.  657,  20  L.  Ed. 
694,  as  recognizing  right  of  action  on  contract  for  sale  of  slaves^  if  valid 
where  made. 

6  WaU.  268>262,  18  L.  Ed.  829,  MIIJJNaAB  ▼.  HABTUPEE. 

Supreme  Court  will  not  take  Juiisdiction  on  error  to  State  court,  where 
not  the  validity,  but  the  mere  existence,  of  an  authority  exercised  under  the 
United  States  is  questioned. 

Approved  in  Sawyer  v.  Piper,  189  U.  S.  157,  47  L.  Ed.  759,  23  Sup.  Ct. 
634,  holding  no  Federal  question  involved  where  claim  is  that  right 
under  Federal  Constitution  would  be  denied  by  rendition  of  State,  fore- 
closure decree,  and  defense  sought  to  be  interposed  is  clearly  without 
merit;  New  Orleans  Waterworks  Co.  v.  Louisiana,  185  U.  S.  344,  46 
Ii.  Ed.  941,  22  Sup.  Ct.  694,  holding  no  Federal  question  arises  from  for- 
feiture of  corporate  charter  for  alleged  violation  of  terms  by  State 
court  after  full  hearing  in  quo  warranto  proceedings;  Illinois  Cent. 
B.  B.  Co.  V.  Chicago,  176  U.  S.  656,  44  L.  Ed.  626,  20  Sup.  Ct.  513,  hold- 
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ing  question  whether  right  of  railroad  to  enter  upon,  take  and  use  lands, 
streams  and  materials  of  every  kind  for  complete  operation  of  road  is 
impaired  by  act  prohibiting  encroachment  in  harbor  without  permission 
is  Federal  question;  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  476, 
44  L.  Ed.  552,  20  Sup.  Ct.  396,  holding  State  decision  that  act  of  Con- 
gress of  1828,  granting  land  to  Ohio  for  canal  construction,  did  not  con- 
stitute contract  for  perpetual  maintenance  of  such  canals,  and  that  con- 
tract thereby  made  was  not  impaired  by  Ohio  act  of  1898,  abandoning 
canal,  raises  Federal  question;  Harris  v.  Rosenberger,  145  Fed.  452,  13 
L.  R.  A.  (N.  S.)  762,  76  C.  C.  A.  225,  appeal  from  Circuit  Court  to 
Circuit  Court  of  Appeals  lies  where  constitutionality  of  statute  em- 
powering postmaster-general  to  issue  fraud  orders  as  well  as  its  con- 
struction is  involved;  York  Co.  Sav.  Bank  v.  Abbot,  131  Fed.  982,  up- 
holding Federal  jurisdiction  over  suit  by  lessee  against  nonresident 
lessor  to  compel  lessor  to  either  buy  building  from  or  sell  land  to  com- 
plainant, at  appraised  value,  under  terms  of  lease;  Baltimore  etc.  R.  R. 
Co.  V.  Hopkins,  130  U.  S.  224,  32  L.  Ed.  913,  9  Sup.  Ct.  507,  holding 
validity  of  act  in  question  when  power  to  enact  it  is  questioned,  mere 
judicial  construction  of  act  not  being  within  statute;  New  Orleans  v. 
New  Orleans  Water  Co.,  142  U.  S.  87,  85  L,  Ed.  946,  12  Sup.  Ct.  146, 
holding  where  impairment  of  contract  is  set  up,  it  must  appear  that 
contract  subject  to  impairment  existed;  Hamblin  v.  Western  Land  Co., 
147  U.  S.  532,  37  L.  Ed.  270,  13  Sup.  Ct.  354,  holding  bare  assertion  of 
intention  to  enter  under  homestead  law,  not  sufficient  to  confer  Federal 
jurisdiction ;  Wilson  v.  North  Carolina,  169  U.  S.  595,  42  L.  Ed.  871,  18 
Sup.  Ct.  439,  122  N.  C.  1108  (F.)  Appx.,  holding  defense  under  Four- 
teenth Amendment  on  proceeding  to  remove  State  officer,  under  State 
laws,  conferred  no  jurisdiction. 

Distinguished  in  Miller  v.  Wattier,  11  Sawy.  80,  24  Fed.  52,  holding 
suit  by  grantee  of  State,  involving  title  of  State,  under  act  of  Congress, 
involved  Federal  question;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed. 
182,  holding  case  involving  right  to  equal  taxation,  and  due  process  of 
law,  contained  Federal  question;  Telluride  Power  Co.  v.  Rio  Grande 
etc.  Ry.  Co.,  175  U.  S.  643,  44  L.  Ed.  307,  20  Sup.  Ct.  247,  holding  mere 
setting  up  right  under  Federal  statute  raises  no  Federal  question  where 
validity  of  statute  is  not  in  question;  Douglas  v.  Wallace,  161  U.  S. 
348,  40  L.  Ed.  728,  16  Sup.  Ct.  486,  holding  action  triable  on  merits 
where  Federal  question  presented  is  not  clearly  frivolous. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  520,  522,  523,  527. 

6  Wall.  26&-266,  18  L.  Ed.  755,  THE  FLYIKO  SCUD. 

Neutral  cargo  from  a  neutral  country  to  a  neutral  port,  but  captured 
in  a  suspicious  region,  and  In  a  vessel  that  had  in  other  hands  violated 


393  NOTES  ON  U.  S.  REPORTS.  « Wall.  266-277 

blockade,  sboiild  be  restored  wltb  coete,  although  the  ship  itself  be  con- 
demned. 

Approved  in  The  Paqaete  Habana,  189  U.  S.  466,  47  L.  Ed.  904,  23 
Sup.  Ct.  594,  holding  Prize  Court  may  decree  -  damages  against  United 
States  where  proceeds  of  captured  vessels  have  been  ordered  restored 
with  damages  and  costs,  where  libels  were  filed  by  United  States  in  its 
own  behalf. 

Citizens  of  neutral  State  residing  and  doing  business  in  enemies' 
country  must  be  treated  as  enemies. 

Approved  in  The  Benito  Estenger,  176  U.  S.  571,  44  L.  Ed.  593,  20 
Sup.  Ct.  490,  holding  colorable  transfer  of  ship  from  belligerent  to 
neutral  is  ground  for  condemnation  as  prize. 

6  WaU.  266-268,  18  L.  Ed.  821,  THE  ADELA. 

Neither  an  enemy,  nor  a  neutral  acting  the  part  of  an  enemy,  can  de- 
mand restitution  on  sole  ground  that  vessel  was  captured  in  neutral  waters. 
Approved  in  The  Florida,  101  U.  S.  42,  25  L.  Ed.  899,  dismissing  libel 
by  captor  against  rebel  ship,  captured  in  neutral  port,  and  holding  such 
capture  unauthorized. 

6  WalL  268-277,  18  L.  Ed.  796,  SLATER  ▼.  MAXWEIJi. 

Sale  of  entire  tract,  in  one  piece,  after  vain  attempt  to  secure  bids  upon 
offers  to  sell  parcels  thereof,  does  not  vitiate  the  proceedings  of  a  tax  sale. 

Approved  in  Aldrich  v.  Wilcox,  10  R.  1.  410,  to  point  that  sale  is  void 
where  whole  tract  is  unnecessarily  sold. 

Tax  sales,  to  be  valid,  must  not  only  be  conducted  in  conformity  with 
law,  but  with  perfect  fairness  and  freedom  from  all  iniluences  likely  to 
restrict  competition. 

Approved  in  Bickford  v.  Poor,  68  N.  H.  444,  44  Atl.  601,  holding  tax 
sale  invalid  where  purchaser  remarked  at  time  of  sale  that  sale  for  pur- 
pose and  for  effect  of  preventing  competition;  Yonker  v.  Hobart,  17 
N.  D.  300,  115  N.  W.  840,  tax  sale  held  void  because  of  collusion  among 
bidders;  Coal  &  Coke  Ry.  Co.  v.  Marple,  70  W.  Va.  140,  Ann.  Gas.  1913D, 
959,  38  L.  E.  A.  (K.  S.)  719,  73  S.  E.  262,  agreement  between  bidders 
at  tax  sales  that  they  will  become  partners  in  all  lands  thereafter  pur- 
chased renders  tax  deed  void';  Lohr  v.  George,  65  W.  Va.  245,  64  S.  E. 
610,  combination  of  bidders  will  invalidate  tax  sale;  Younger  v.  Mead- 
ows, 63  W.  Va.  281,  59  S.  E.  1087,  1089,  tax  sale  void  where  there  was 
levy  en  masse  and  sale  at  grossly  inadequate  price;  Cook  v.  Lasher, 
73  Fed.  707,  19  C.  C.  A.  654,  holding  sale  invalid,  where  sheriff  failed 
to  make  proper  return;  Cahoon  v.  Coe,  57  N.  H.  576,  holding  sale  in- 
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valid,  wher6  notice  was  not  posted  as  required  by  law;  Amoskeag  Sav- 
ings Bank  v.  Alger,  66  N.  H.  415,  29  Atl.  407,  holding  sale  invalid, 
where  occupant's  name  was  omitted  from  notice ;  Underwood  v.  McVeigh, 
23  Gratt.  429,  adjudging  sale  void  where  purcl^aser  combined  with  others 
to  prevent  competition;  Cunningham  v.  Brown,  39  W.  Va.  600,  20  S.  E. 
620,  setting  sale  aside  where  irregularly  made,  although  to  bona  fide 
purchaser;  dissenting  opinion  in  Sealing  v.  Lawrence,  27  Ohio  St.  451, 
holding  sale  invalid  where  imperfect  notice  was  published  in  one  paper, 
although  properly  published  in  another,  majority  contra. 

Distinguished  in  Graham  v.  Mutual  Realty  Co.,  22  N.  D.  428,  134 
N.  W.  45,  refusing  to  hold  tax  sale  void  where  collusion  among  bidders 
did  not  affect  tract  in  question. 

Combinations  at  tax  sales.    Note,  15  Am.  Dec.  576. 

Validity  of  combination  between  bidders  at  tax  sale.    Note,  Amu 
Gas.  1913D,  962. 

Effect  of  preventing  or  checking  bids  on  validity  of  auction  sales. 
Note,  20  L.  B.  A.  548. 

Suppx'ession  of  competition  at  judicial  sale.    Note,  42  L.  B.  A. 
(N.  S.)  1209. 

Ohjectlons  to  tax  sale  hased  upon  nonconformity  with  requirements  of 
law  may  he  urged  in  ejectment,  hut  where  based  upon  fraud  or  unfairness 
of  officer  or  purchaser  they  may  he  raised  in  equity. 

Approved  in  McFarland  v.  Curtin,  233  Fed.  732,  bill  in  equity  will 
lie  to  vacate  judgment  because  disclaimer  was  filed  without  authority; 
Cocks  V.  Izard,  7  Wall.  561,  19  L.  Ed.  276,  holding  suit  properly  brought 
in  equity  where  purchaser  by  false  representations  prevented  bidding; 
Robb  V.  Vos,  155  U.  S.  38,  39  L.  Ed.  61,  15  Sup.  Ct.  12,  holding  equity 
proper  tribunal  where  extrinsic  evidence  is  necessary  to  show  invalidity 
of  sale;  Sharpleigh  v.  Surdam,  1  Flipp.  473,  Fed.  Cas.  12,711,  uphold- 
ing equity  jurisdiction  where  holder  of  tax  title  holds  it  as  a  cloud  over 
title  of  owner  in  possession,  refusing  to  prosecute  it ;  Aldrich  v.  Wilcox, 
10  R.  I.  410,  setting  aside,  in  equity,  sale  where  bidding  was  suppressed 
and  whole  tract  sold  unnecessarily;  Gould  v.  Sullivan,  84  Wis.  664,  36 
Am.  St.  Rep.  967,  20  L.  E.  A.  491,  54  N.  W.  1014,  where  owner,  informed 
by  treasurer  that  land  was  not  assessed,  failed  to  pay  taxes,  and  after 
sale  recovered  in  equity;  Lancaster  v.  Wilson,  27  Gratt.  630,  holding 
regularity  of  proceedings  of  court  ordering  sale  cannot  be  collaterally 
attacked  in  a  different  suit. 

Limited  in  Sharpleigh  v.  Surdam,  1  Flipp.  474,  Fed.  Cas.  12,711,  hold- 
ing court  did  not  mean  that  all  cases  where  extrinsic  evidence  is  neces* 
sary  to  show  invalidity  should  be  brought  in  equity. 
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Sale  of  entire  tract  will  vitiate  proceeding  if  Uds  could  have  been 
ol)tained  for  part  of  property. 

Distinguished  in  Chapman  v.  Zobelein,  237  U.  S.  138,  59  L.  Ed.  877, 
35  Sup.  Ct.  518,  upholding  California  tax  law  under  which  State  buys 
in  proi)€rty,  and  holds  it  subject  to  redemption  for  five  years. 

•  Wben  answer  was  not  excepted  to,  complainant,  by  general  replication, 
waived  all  objections  to  its  sufficiency. 

Distinguished  in  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co., 
156  Fed.  5,  84  C.  C.  A.  167,  objection  to  defense  that  complainant  was 
doing  business  without  license  not  waived  by  filing  replication. 

I 
6  WaU.  277-280,  18  la.  Ed.  743,  LUM  v.  B0BEBT80N. 

Where  bank  charter  is  forfeited  and  corporation  dissolved,  a  trustee 
appointed  to  collect  its  debts  and  pay  Uabilities  must  distribute  any  surplus 
remaining  to  the  stockholders. 

Approved  in  In  re  Indei)€ndent  Ins.  Co.,  1  Holmes,  111,  Fed.  Cas. 
7017,  holding  subsequent  bankruptcy  pi:oceedings  by  creditors  not  barred 
by  prior  dissolution  of  corporation ;  Lafayette  Co.  v.  Neely,  21  Fed.  739, 
holding  dissolution  not  a  bar  to  subsequent  suit  by  stockholders  in 
their  own  name;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  277,  96  Am. 
Dec  754,  holding  right  of  creditor  to  recover  out  of  corporation  funds 
not  barred  by  dissolution;  Thornton  v.  Marginal  etc.  R.  R.  Co.,  123 
Mass.  34,  holding  dissolution  not  a  bar  to  creditors'  recovery  against 
property  of  corporation ;  Opinion  of  the  Justices,  66  N.  H.  639,  33  Atl. 
1081,  den3dng  power  of  State  to  take  corporation  property  as  against 
stockholders  on  dissolution. 

Effect  of  dissolution  of  corporations.    Note,  8  Am.  Dec.  140. 

Dissolution  of  corporations.    Note,  12  Am.  Dec.  243. 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.  Note,  99 
Am.  Dec.  337. 

Acts  and  proceedings  of  dissolved  corporations.  Note,  134  Am.  St. 
Bep.  309. 

Effect  of  adjudication  of  insolvency  and  of  proceedings  for  dis- 
solution on  corporate  rights  of  action.    Note,  15  L.  B.  A.  628. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.    Note,  69  L.  E.  A.  142. 

6  WaJl.  280-291,  18  L.  Ed.  825,  BARNEY  v.  BiLLTIMOBE  OITT. 

drcnit  Court  will  dismiss  a  bill  for  partition  of  land  where  not  all  the 
co-owners  are  subjected  to  Its  jurisdiction. 

Approved  in  Florida  Cent.  etc.  R.  R.  v.  Bell,  176  U.  S.  333,  44  L.  Ed. 
492»   20   Sup.  Ct.  404,  applying  rule  to  plaintifiEs  who  elect  to  assert 
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joint  claim  with  others  and  recover  joint  judgment  for  undivided  inter- 
ests, where  coplaintiffs  have  not  diverse  citizenship;  Goodwin  v.  New 
York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  367,  holding  where  corporation 
is  incorporated  in  two  States,  it  cannot  be  sued  in  Federal  court  in  one 
State  by  citizen  of  that  State  who  alleges  that  corporation  is  citizen 
of  other  State ;  Evans  v.  Gorman,  116  Fed.  404,  holding  injunction  must 
be  dismissed  where  necessary  party  who  has  not  requisite  citizenship 
was  omitted;  Goldman  v.  Millay,  7  Ariz.  288,  64  Pac.  434,  in  action  for 
partition  by  administrator  of  mortgagee  of  undivided  half  of  library 
against  purchaser  of  other  half,  widow  of  mortgagor  in  possession  of 
plaintiff's  undivided  half  is  necessary  party;  Santa  Clara  Min.  Co.  v. 
Quicksilver  Min.  Co.,  8  Sawy.  334,  17  Fed.  659,  dismissing  bill  where 
certain  cotenants  Were  not  joined;  Estes  v.  Nell,  108  Mo.  177,  18  S.  W. 
1007,  dismissing  partition  suit  where  certain  cotenants  were  not  joined; 
Hiles  V.  Rule,  121  Mo.  256,  25  S.  W.  961,  refusing  partition  for  non- 
joinder of  co-owner;  Lilly  v.  Menke,  126  Mo.  215,  217,  28  S.  W.  650, 
holding  petition  for  partition  disclosing  nonjoinder  of  co-owner  states 
no  cause  of  action;  Barr  v.  Chapman,  5  Ohio  C.  C.  73,  denying  partition 
for  nonjoinder. 

Distinguished  in  Belding  v.  Gaines,  37  Fed.  818,  holding  part  owner 
in  action  for  full  partition  can  sue  alone. 

PartieB  are  either  formal  parties,  proper,  but  not  necessary,  or  tboae 
vlio  are  necessary  parties  if  within  the  court's  Jurisdiction,  or  those  whose 
interests  are  so  bound  up  with  those  of  parties  before  the  court  that  it  can- 
not  proceed  without  them. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
48,  54  L.  Ed.  86,  30  Sup.  Ct.  10,  nonresident  heir  not  indispensable  party 
to  suit  brought  by  heir  to  determine  interest  in  alleged  lapsed  legacy; 
Grigsby  v.  Miller,  231  Fed.  523,  husband  not  indispensable  party  to 
suit  by  deceased  wife's  administrator  to  set  aside  deed  given  by  hus- 
band and  wife ;  Hawes  v.  First  Nat.  Bank,  229  Fed.  57,  person  to  whom 
trustees  for  benefit  of  creditors  contracted  to  sell  property  of  debtor 
was  indispensable  party  to  suit  to  enjoin  carrying  out  of  contract; 
Bloede  v.  Van  Dyke,  222  Fed.  348,  owners  of  franchise  of  which  par- 
tition was  asked  held  to  be  all  indispensable  parties;  Helm  v.  Zarecor, 
213  Fed.  651,  in  suit  between  representatives  of  Presbyterian  Church 
and  of  Cumberland  Presbyterian  Church,  rival  members  of  board   of 
publication  held  not  indispensable  parties;  Puget  Sound  Traction  Light 
etc.  Co.  V.  Lawrey,  202  Fed.  264,  in  bill  to  enjoin  tortious  acts  in  pur- 
suance of  conspiracy,  dismissal  as  to  some  defendants  did  not  affect 
jurisdiction  over  others;  Vincent  Oil  Co.  v.  Gulf  Refining  Co.,  195  Fed. 
437^  115    C.  C.  A.  336;  oil  company,  assignee  of  interest  in  oil  lease 
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and  in  possession  of  property,  indispensable  party  to  suit  to  establisli 
validity  of  prior  lease;  Farmers*  Bank  v.  Wright,  158  Fed.  843,  846, 
executor  not  indispensable  party  to  snit  in  Federal  court  to  establish 
claim  against  estate  where  he  was  not  indispensable  under  State  law; 
Perkins  v.  Hendryx,  149  Fed.  528,  in  suit  to  vacate  decree  in  favor  of 
partnership,  where  firm  dissolved  and  one  of  partners  has  died  since 
decree,  his  administrators  are  not  necessary  parties;  United  States  v. 
Northern  Pac.  R.  Co.,  134  Fed.  719,  67  C.  C.  A.  269,  in  suit  by  United 
States,  in  which  annulment  of  contract  between  corporations  is  sought 
is  necessary  incident  to  other  relief,  court  cannot  try  case  where  it  has 
no  jurisdiction  over  one  of  corporations  making  contract;  Mackay  v. 
Gabel,  117  Fed.  877,  holding  Federal  court  will  not  refuse  to  set  aside 
deed  for  nonjoinder  of  grantor  who  is  proper  but  not  necessary  party; 
Ban  V.  Columbia  etc.  R.  Co.,  117  Fed.  27,  54  C.  C.  A.  407,  holding  citizen- 
ship of  copartner  immaterial  in  suit  to  enforce  mechanic's  lien  in  name 
of  partnership  by  one  partner,  where  partners  agreed  between  them- 
selves that  only  interest  copartner  should  have  would  be  in  net  profits 
of  contract ;  West  v.  East  Coast  Cedar  Co.,  101  Fed.  618,  41  C.  C.  A. 
528,  holding  part  owner  of  land  who  is  not  made  party  to  suit  for  its 
partition,  but  who  claims  as  tenant  in  common  with  and  from  same 
source  of  title  as  parties,  may  intervene;  Landram  v.  Jordan,  25  App. 
D.  C.  300,  owner  of  right  of  dower  held  not  indispensable  party ;  Weight- 
man  V.  Washington  Critic  Co.,  4  App.  D.  C.  154,  quaere,  whether  in  suit 
to  set  aside  alleged  fraudulent  conveyance,  alleged  fraudulent  grantor 
is  necessary  party;  Backus  Portable  Steam  Heater  Co.  v.  Simonds,  2 
App.  D.  C.  294,  in  suit  for  cancellation  of  fraudulent  assignment  of 
patent,  persons  to  whom  assignment  was  made  are  necessary  parties; 
Disbrow  v.  Creamery  Package  Mfg.  Co.,  104  Minn.  21,  115  N.  W.  752, 
associates  of  plaintiff  in  execution  of  contracts  held  necessary  parties 
in  suit  for  cancellation ;  Johnson  v.  Johnson,  170  Mo.  57,  70  S.  W.  248, 
holding  missing  heir,  not  shown  to  have  died  intestate,  without  issue 
or  unmarried,  is  necessary  party  to  partition ;  Leyden  v.  Owen,  150  Mo. 
App.  115,  129  S.  W.  988,  enforcing  contract  against  trustee  of  patent, 
though  joint  owner  of  patent  was  outside  jurisdiction  of  court ;  Coulson 
V.  Saltsman,  71  Neb.  501,  98  N.  W.  1057,  nonresident  who  claims  life 
interest  in  lands  under  will  not  probated  is  not  necessary  party  to  suit 
against  heirs  to  subject  land  to  payment  of  debts;  Sweeney  v.  Foster, 
112  Va.  505,  71  S.  E.  550,  in  action  on    contract  for  sale  of   bonds, 
assignee  of  contract  held  necessary  party ;  Bonsai  v.  Camp,  111  Va.  597, 
69  S.  E.  978,  in  suit  by  vendee  to  rescind  deed  for  fraud,  person  who 
fraudulently  induced  purchase  and  who  waived  interest  in  land  held  to 
be  necessary  i)arty;  Campbell  v.  Traders'  Bank,  14  Wall.  94,  20  L.  Ed. 
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833;  Horn  v.  Lockhart,  17  Wall.  579,  21  L.  Ed.  660,  holding  colegatees 
not  indispensable  parties  defendant  in  action  by  legatee  against  execu- 
tor; Kendig  v.  Dean,  97  U.  S.  425,  24  L.  Ed.  1062,  holding  corporation 
necessary  party  in  action  to  compel  transfer  of  stock  upon  its  books; 
Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S.  456,  457,  27  L.  Ed.  996, 
3  Sup.  Ct.  300,  holding  State  a  necessary  party  in  action  against  rail- 
road held  by  State  under  foreclosure;  Peninsular  Iron  Co.  v.  Stone, 
121  U.  S.  633,  30  L.  Ed.  1020,  7  Sup.  Ct.  1011,  dismissing  action  where 
citizebs  of  same  State  were  necessary  parties  on  both  sides;  Swan  Land 
etc.  Co.  V.  Frank,  148  U.  S.  611,  37  L.  Ed.  580,  13  Sup.  Ct.  694,  holding 
creditor  of  suspended,  but  undissolved,  corporation  cannot,  after  dis- 
tribution, maintain  action  against  portion  of  stockholders  only  without 
joining  corporation ;  Greeley  v.  Lowe,  155  U.  S.  70,  39  L.  Ed.  74,  15  Sup. 
Ct,  26,  proceeding  against  defendants  served;  Stenchfield  v.  Robinson, 
2  Hask.  387,  Fed.  Cas.  13,359a,  dismissing  suit  where  iirterests  of  parties 
not  served  T^ere  bound  up  with  those  served;  Cole  Silver  Min.  Co.  v. 
Virginia  etc.  Water  Co.,  1  Sawy.  476,  Fed.  Cas.  2989,  holding  joint  tres- 
passer in  action  for  diversion  of  water  may  be  omitted;  Cole  Silver 
Min.  Co.  V.  Virginia  etc.  Water  Co.,  1  Sawy.  687,  Fed.  Caa.  2990,  to 
same  point  on  motion  to  dissolve  injunction;  United  States  v.  Central 
Pacific  R.  R.  Co.,  8  Sawy.  93,  11  Fed.  458,  dismissing  bill  to  vacate 
patent,  owner  of  land  not  being  joined;  Bell  v.  Donohoe,  8  Sawy.  437, 
17  Fed.  7J1,  holding  all  copartners  indispensable  parties  in  action  to 
vacate  partnership  transaction;  Goldsmith  v.  Gilliland,  10  Sawy.  618, 
619,  24  Fed.  157,  holding  it  unnecessary  to  join  aU  adverse  claimants 
in  suit  to  quiet  title ;  Myers  v.  Dorr,  13  Blatchf .  28,  Fed.  Cas.  9988,  hold- 
ing binding  decree  cannot  be  pronounced  against  party  not  in  juris- 
diction; Gray  v.  Larrimore,  2  Abb.  (U.  S.  554,  Fed.  Cas.  5721,  holding 
representative  of  deceased  partner  a  necessary  party  in  action  to  pro- 
cure dissolution  of  partnership;  Litchfield  v.  The  Register,  Woolw.  306, 
Fed.  Cas.  8388,  holding  bill  to  restrain  register  from  allowing  entry  by 
settlers  defective  for  nonjoinder  of  settlers;  First  National  Bank  v. 
Smith,  6  Fed.  216,  holding  corporation  necessary  party  to  suit  for  unpaid 
subscriptions  to  stock;  Judson  v.  Courier  Co.,  15  Fed.  545,  holding  all 
parties  to  fraudulent  transfer  by  bankrupt  necessary  in  action  to  invali- 
date same;  Bland  v.  Fleeman,  29  Fed.  672,  holding  all  heirs  necessary 
parties  in  suit  against  administrator  for  fraudulent  conversion  of  assets ; 
Conolly  V.  Wells,  33  Fed.  208,  209,  dismissing  bill  for  executor's  account- 
ing because  of  nonjoinder  of  foreign  executor;  Jessup  v.  Illinois  Cent. 
R.  R.  Co.,  36  Fed.  738,  holding  lessee  necessary  party  in  action  against 
owner  by  sublessee;  Rich  v.  Bray,  37  Fed.  279,  2  L.  B.  A.  229»  holding 
jurisdiction  cannot  be  conferred  by  making  necessary  party  plaintiff 
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•  defendant;  Belding  v.  Gaines,  37  Fed.  819,  820,  holding  joinder  of 
oecessaiy  parties  not  deemed  collusive ;  Dnchesse  D'  Auxy  v.  Porter,  41 
^ed.     68,  69,  holding  foreign  partners  necessary  parties  in  action  for 
"^counting;  Wall  v.  Thomas,  41  Fed.  622,  dismissing  action  against 
^s-tees  for  lack  of  joinder  of  some  of  them;  Chadboum  v.  Coe,  45 
^®d.     826,   dismissing  bill  against  trustee  for  wrongfully  mortgaging 
J^P^rty,  mortgagee  not  being  joined;  Gross  v.  Scott  Mfg.  Co.,  48  Fed. 
.  >   Holding  bill  for  reconveyance  of  land  not  demurrable  for  want  of 
^i.*^<ier  of  mere  agent ;  Consolidated  Water  Co.  v.  Babcock,  76  Fed.  248, 
^^    »    dismissing  bill  where  decision  of  rights  of  party  not  joined  was 
^^^^tial  to  final  decree;  Consolidated  Water  Co.  v.  San  Diego,  93  Fed. 
V    *    35  C.  C.  A.  631,  holding  company  necessary  party  in  action  by 
^tV^agee  of  its  plant  against  city  to  restrain  ordinance  lowering  rates ; 
^iWner  v.  Klein,  28  Mich.  18,  holding  married  woman  not  joined  not 
barred  from  dower  by  partition  decree;  Columbia  Water-Power  Co.  v. 
Columbia  Electric  St.  Ry.  etc.  Co.,  43  S.  C.  166,  167,  20  S.  E.  1006, 
1007,  holding  State  necessary  party  in  action  by  its  grantee  against  its 
lessee;  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  Ed.  831,  as  discussing 
question  of  proper  and  necessary  parties;  Hazard  v.  Durant,  19  Fed. 
476,  holding  relief  can  be  given  against  one  of  several  joint  and  several 
trustees;   Froment  v.  Duclos,  30  Fed.  386,   as  to  necessary  parties; 
Gregory  v.  Swift,  39  Fed.  712,  holding  adverse  claimants  necessary  par- 
ties in  action  for  conversion  of  note;  State  v.  Burke,  33  La.  Ann.  505, 
624,  as  to  necessity  of  securing  jurisdiction  over  all  vitally  interested 
parties ;  McPike  v.  Wells,  54  Miss.  155,  to  point  that  decree  cannot  affect 
unjoined  absent  party's  rights;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W. 
151,  to  point  that  equity  decree  cannot  bind  absent  parties. 

Act  of  1839,  providing  that  in  certi^  cases  Olrcult  Court  might  pro* 
ceed  as  to  those  defendants  before  it  where  decree  might  be  made  which 
would  not  affect  others,  has  no  application  to  suits  between  .cotenants,  but 
refers  to  actions  against  joint  obligors. 

Approved  in  Conolly  v.  Wells,  33  Fed.  214,  dismissing  suit  against 
executors  where  foreign  executor  was  not  joined;  Noyes  v.  Barnard, 
63  Fed.  787,  11  C.  C.  A.  424,  allowing  joint  contractor  to  recover  against 
some  of  several  joint  contractors;  Smith  v.  Consumers'  Cotton-Oil  Co., 
86  Fed.  362,  30  C.  C.  A.  103,  dismissing  as  to  citizen  of  plaintiff's 
State,  and  proceeding  as  to  other  defendants. 

Citizen  of  District  of  Columbia  or  of  a  territory  is  not  citizen  of  a 
State  within  the  judiciary  act,  and  cannot  sue  thereunder  in  a  Federal  court. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  259,  45  L.  Ed,  1095,  21 
Sup.  Ct.  776,  upholding  Foraker  act  and  holding  Porto  Eico  is  territory 
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appurtenant  to,  bnt  not  part  of,  United  States,  within  nniform  duty 
clause  of  Constitution;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  125,  apply- 
ing rule  to  citizen  of  territory  of  Arizona;  McClelland  v.  McKane,  154 
Fed.  165,  and  Maxwell,  v.  Federal  Gold  &  Copper  Co.,  155  Fed.  Ill,  83 
C.  C.  A.  570,  both  applying  rule  where  defendant  was  Arizona  cor- 
poration; Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A.  361,  allegation  in 
removal  petition  that  certain  of  petitioners  are  "residents"  of  state  other 
than  that  of  plaintiff's  citizenship,  and  that  none  of  them  are  "residents 
and  citizens"  of  State  of  plaintiff's  citizenship,  is  insufficient;  Watson 
V.  Bonfils,  116  Fed.  159,  53  C.  C.  A.  535,  holding  fact  that  citizens  of 
different  States  are  interested  in  and  made  parties  to  suit  does  not 
give  Federal  court  jurisdiction  of  suit  between  citizen  of  State  and 
citizen  of  territory;  Cameron  v.  Hodges,  127  U.  S.  325,  32  L.  Ed.  133, 
8  Sup.  Ct.  1155,  holding  petition  for  removal  must  specify  State  citizen- 
ship of  parties;  Hooe  v.  Jamieson,  166  U.  S.  398,  41  L.  Ed.  1050,  17 
Sup.  Ct.  597,  holding  citizen  of  district  cannot  maintain  Federal  action 
against  citizen  of  Wisconsin  on  ground  of  diverse  citizenship ;  Glover  v. 
Sheppard,  11  Biss.  576,  15  Fed.  836,  holding  petition  must  state  that 
party  is  a  citizen,  not  a  resident  of  another  State;  Watson  v.  Brooks, 
^  8  Sawy.  321,  13  Fed.  543,  holding  citizen  of  territory  cannot  sue  as  a 
citizen  of  another  State;  Cissel  v.  McDonald,  16  Blatchf.  153,  Fed.  Cas. 
2729,  where  citizen  of  district  sued  alien  and  latter  claimed  removal; 
Land  Co.  of  New  Mexico  v.  Elkins,  22  Blatchf.  204,  20  Fed.  546,  dis- 
missing bill  filed  in  Federal  court  by  alien  against  oitizen  of  district; 
Darst  V.  City  of  Peoria,  13  Fed.  564,  where  citizen  of  Indian  Territory 
sought  removal;  Seddon  v.  Virginia  etc.  Iron  Co.,  36  Fed.  8,  1  L.  B^  A* 
109,  refusing  removal  in  stiit  against  corporation  and  directors  where 
one  of  latter  was  a  citizen  of  difitrict ;  Strasburger  v.  Beecher,  44  Fed. 
213,  where  plaintiff,  at  institution  of  suit,  was  a  citizen  of  a  territory; 
Dunton  v.  Muth,  45  Fed.  394,  holding  subsequent  admission  of  territory 
win  not  cure  defect;  Snead  v.  Sellers,  66  Fed.  372,  13  C.  C.  A.  518,. 
holding  citizen  of  Indian  Territory  cannot  sue  citizen  of  State  in  Federal 
courts;  California  Oil  Co.  v.  Miller,  96  Fed.  16,  refusing  removal  of 
cause  begun  in  California  by  citizen  of  Arizona  Territory. 

Questioned  in  Watson  v.  Brooks,  8  Sawy.  321,  13  Fed.  543,  where 
citizen  of  territory  brought  suit  in  Federal  court  against  citizens  of 
State. 

Distinguished  in  Koenigsberger  v.  Richmond  Silver  Min.  Co.,  158> 
U.  S.  47,  39  L.  Ed.  892,  15  Sup.  Ct.  754,  refusing  dismissal  where  plain- 
tiff at  commencement  of  action  was  a  citizen  of  a  territory  subsequently 
admitted ;  The  UUock,  9  Sawy.  642,  19  Fed.  212,  holding  term  "State," 
in  act  regulating  pilotage  on  waters  between  States^  includes  territories. 
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Fact  that  conveyance  of  subject  of  controversy  is  made  to  a  citizen 
of  another  State  to  enable  a  Federal  conrt  to  entertain  jurisdiction  does 
not  defeat  such  Jurisdiction  where  the  real  interest  is  transferred. 

Approved  in  Brown  v.  Fletcher,  235  U.  S.  599,  59  L.  Ed.  378,  35 
Sup.  Ct.  15^9  permitting  assignee  of  beneficiary  in  trust  estate  to  sue  in 
Federal  court;  Leahy  v.  Ortiz,  38  Tex.  Civ.  318,  85  S.  W.  825,  assign- 
ment made  to  confer  jurisdiction  upheld  where  it  operated  to  secure 
indebtedness ;  Marine  etc.  Mfg.  Co.  v.  Bradley,  105  U.  S.  180,  26  L.  Ed. 
1086,  holding  assignee  of  negotiable  bond  real  party  in  interest  under 
judiciaiy  act;  Crawford  v,  Neal,  144  U.  S.  593^,  36  L.  Ed.  556,  12  Sup. 
Ct.  761,  where  absolute  transfer  was  made  for  purpose  of  removal; 
De  Laveaga  v.  Williams,  5  Sawy.  575,  Fed.  Cas.  3759,  where  considera- 
tion was  nominal,  but  transfer  apparently  permanent;  CoUinson  v. 
Jackson,  8  Sawy.  364,  14  Fed.  310,  holding  assignment  unaccompanied 
by  agreement  to  reassign  will  not  defeat  jurisdiction;  Neal  v.  Foster, 
13  Sawy.  259,  36  Fed.  41,  holding  motive  for  which  absolute  conveyance 
was  made  immaterial;  Foote  v.  Hancock,  15  Blatchf.  346,  Fed.  Cas. 
4911,  and  McCall  v.  Hancock,  20  Blatchf.  345,  10  Fed.  8,  holding  real 
holder  of  coupons  can  sue  in  Federal  court,  although  he  purchased  for 
that  sole  purpose;  Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  538,  Fed. 
Cas.  1467,  holding  jurisdiction  not  defeated  because  motive  of  purchase 
was  to  secure  same;  Marion  v.  Ellis,  10  Fed.  412,  holding  apparently 
valid  transfer,  unaccompanied  by  agreement  to  retransfer,  does  not 
defeat  jurisdiction;  dissenting  opinion  in  Lehigh  M.  &  M.  Co.  v.  Kelly, 
160  U.  S.  349,  40  L.  Ed.  452,  16  Sup.  Ct.  316,  holding  motive  of  trans- 
fer of  real  interest  immaterial,  majority  holding  jurisdiction  defeated 
where  motive  was  fraudulent. 

Merely  colorable  transfer  of  subject  of  controversy  to  citizen  of  another 
State,  to  obtain  Federal  Jurisdiction,  the  grantor  retaining  the  real  interest, 
is  a  fraud  upon  the  court  and  confers  no  Jurisdiction  thereon. 

Approved  in  Miller  &  Lux  v.  East  Side  Canal  etc.  Co.,  211  U.  S.  297, 
304,  58  L.  Ed.  191,  194,  29  Sup.  Ct.  Ill,  dismissing  suit  when  corpora- 
tion plaintiff  had  been  formed  simply  to  create  diversity  of  citizenship; 
South  Dakota  v.  North  Carolina,  192  U.  S.  311,  48  L.  Ed.  458,  24  Sup. 
Ct.  272,  273,  upholding  Supreme  Court's  jurisdiction  over  suit  by  one 
State  against  another  to  enforce  payment  of  bonds  of  other  State  secured 
by  shares  of  stock  belonging  to  debtor  State,  though  bonds  originally 
owned  by  individual  who  donated  them  to  complainant  State;  Dicker- 
man  V.  Northern  Trust  Co.,  176  U.  S.  192,  44  L.  Ed.  430,  20  Sup.  Ct.  315, 
holding  judgment  against  corporation  not  collusive  so  as  to  prevent  its 
nonpayment  from  constituting  default  for  which  mortgage  debt  may  be 
declared   due   under  mortgage   provision,   merely   because   action   was 
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broTight  to  create  such  default;  Cerri  v.  Akron-People's  Telephone  Co., 
219  Fed.  288,  dismissing  action  where  foreign  consul  was  appointed  ad- 
ministrator merely  to  confer  jurisdiction  on  Federal  court;  Goldman  v. 
Furness  etc.  Co.,  101  Fed.  468,  holding  mere  colorable  assignment  will 
not  give  jurisdiction  over  admiralty  suit;  Williams  v.  Nottawa,  104 
U.  S.  211,  26  L.  Ed.  720,  denying  jurisdiction  where  bonds  were  trans- 
ferred merely  for  suit,  transferrer  retaining  real  interest;  Bernard's 
Township  v.  Stebbins,  109  U.  S.  354,  27  L.  Ed.  961,  3  Sup.  Ct.  261,  hold- 
ing  fictitious  transfer  of  bonds  conferred  no  jurisdiction;  Farmington 
V.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116,  5  Sup.  Ct.  809,  dismissing 
action  where  dummy  plaintiff  appeared  for  purposes  of  removal ;  Lehigh 
M.  &  M.  Co.  V.  Kelly,  160  U.  S.  335,  40  L.  Ed.  447, 16  Sup.  Ct.  311,  where 
defendant  corporation  reorganized  itself  in  another  State,  transferring 
its  stock  for  purpose  of  removal;  Lake  Co.  Commrs.  v.  Dudley,  173  U.  S. 
251,  48  L.  Ed.  688,  19  Sup.  Ct.  401,  where  plaintiff's  name  was  used 
merely  to  obtain  Federal  jurisdiction ;  Mattocks  v.  Baker,  2  Hask.  379, 
2  Fed.  457,  where  assignee  without  interest  entered  action  for  purpose 
of  removal;  Fountain  v.  Angelica,  20  Blatchf.  449,  12  Fed.  9,  dismiss- 
ing action  where  transfer  of  coupons  was  merely  colorable;  Hawley  v. 
Kepp,  2  Flipp.  178,  180,  Fed.  Cas.  6249,  dismissing  bill  where  apparent 
holder  of  negotiable  note  acted  merely  for  purpose  of  removal;  United 
States  V.  The  Fideliter,  25  Fed.  Cas.  1067,  where  fictitious  transfer  of 
vessel  was  made  to  secure  American  register;  Cof&n  v.  Haggin,  11  Fed. 
224,  dismissing  where  transfer  was  subject  to  agreement  for  reconvey- 
ance ;  Banigan  v.  City  of  Worcester,  30  Fed.  394,  holding  court  will  look 
at  citizenship  of  real  owners;  Lehigh  Min.  Qp,  v.  Kelley,  64  Fed.  403, 
where  individuals  composing  corporation  incorporated  in  another  State, 
former  corporation  transferring  to  them  for  purpose  of  removal ;  Won- 
derl'y  v.  Lafayette  Co.,  150  Mo.  648,  51  S.  W*  749,  setting  aside  judgment 
obtained  through  fraudulent  transfer. 

Limited  in  Mattocks  v.  Baker,  1  Hask.  379,  2  Fed.  457,  holding  Federal 
judgment  obtained  through  fictitious  transfer  valid  where  def(^ndant  did 
not  object. 

Where  Circuit  Court,  lacking  jurisdiction,  dismissed  a  bill  on  Its  merits, 
Supreme  Court  will  reverse  the  decree  ordering  one  of  dismissal  without 
prejudice. 

Approved  in  Freer  v.  Davis,  62  W.  Va.  14,  94  Am.  St  Rep.  907,  43 
S.  £.  169,  holding  plaintiff  upon  whose  bill  there  is  final  decree  against 
him  upon  matters  set  up  in  bill  is  not  estopped  on  appeal  to  deny  juris- 
diction of  lower  court ;  Durant  v.  Essex  Co.,  7  Wall.  110,  19  L.  Ed.  156, 
holding  dismissal  without  qualification  presumably  dismissal  on  merits; 
Kendig  v.  Dean,  97  U.  S.  426,  24  L.  Ed.  1062,  a  similar  case  as  to  decree 
rendered;  Keith  v.  Clark,  97  U.  S.  456,  24  L.  Ed.  1072,  ruling  that  ap- 
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fi  ^^^te  eourt  deciding  case  on  ground  of  lower  court's  lack  of  jurisdic- 
JQ^^^  will  indicate  that  it  is  not  decided  on  merits;  Goodman  v.  Niblack, 
0^^    TJ.  S.  563,  26  L.  Ed.  232,  holding  decree  dismissing  bill  for  nonjoinder 


^^^  ^^^ecessary  parties  should  be  without  prejudice ;  Rogers  v.  Durant, 
fS        ^.  S.  646,  27  L.  Ed.  303,  1  Sup.  Ct.  625,  a  similar  case;  Mansfield 
^%^    ^.  R.  Co.  V.  Swan,  111  U.  s!  385,  28  L.  Ed.  465,  4  Sup.  Ct.  513,  order- 
^v^^^nrongfully  removed  cause  remanded  without  prejudice;  Lacassa^ne 
'5^^f^apuis,  144  U.  S.  126,'  36  L.  Ed.  371,  12  Sup.  Ct.  662,  modifying  de- 
^^^  of  absolute  dismissal  to  dismissal  without  prejudice;  Raton  "Water 
\fi.  V.  Raton,  174  U.  S.  364,  43  L.  Ed.  1007, 19  Sup.  Ct.  720,  holding  dis- 
missal of  legal  action  wrongfully  brought  in  equity  should  be  without 
prejudice;  Bodkin  v.  Arnold,  45  W.  Va.  96,  30  S.  E.  157,  holding  decree 
apparently  dismissing  bill  on  merits,  but  without  actual  consideration 
thereof,  will  be  reversed  on  appeal  unless  dismissing  without  prejudice ; 
Wetherby  v.  Stinson,  62  Fed.  177,  18  U.  S.  App.  714,  setting  aside  dis- 
missal for  lack  of  equity  and  substituting  dismissal  for  lack  of  juris- 
diction. 

Miscellaneous.  Cited  in  Blair  v.  Marye,  80  Va.  495;  dissenting  opin- 
ion in  Lehigh  M.  A  M.  Co.  v.  Kelly,  160  U.  S.  353,  40  L.  Ed.  454, 16  Sup. 
Ct  317. 

6  Wall.  291-298,  18  L.  Ed.  919,  UNITED  STATES  EX  BEL.  OBAWFOBD 
T.  ADDISON^ 

Wliere  one  ousted  ftom  oi&ce  in  quo  warranto  appeals,  glylng  a  suspen- 
fllon  bond  which  acts  as  a  supersedeas,  and  enables  him  to  retain  the  offlce 
pending  appeal,  amount  of  salary  received  by  him  during  his  occupancy  is 
meainre  of  the  plaintifTs  damages  upon  such  bond. 

Approved  in  Albright  v.  Sandoval,  216  U.  S.  340,  54  L.  Ed.  508,  30 
Sup.  Ct.  318  (affirming  Sandoval  v.  Albright,  14  N.  M.  348,  93  Pac.  718), 
de  jure  officer  may  recover  emoluments  of  office  from  de  facto  ineum- 
bent;  Jones  v.  Carver,  17  Colo.  App.  489,  68  Pac.  1067,  where  opinion 
in  proceedings  to  try  title  to  office  was  that  plaintiff  was  lawfully 
appointed  and  his  removal  illegal,  judgment  estopped  defendant  in  ac- 
tion to  recover  emoluments  of  office;  Ej-eitz  v.  Behrensmeyer,  149  111, 
503,  24  L.  B.  A.  62,  36  N.  E.  984,  upholding  right  of  de  jure  officer  to  re- 
cover such  damages  irrespective  of  statute;  Douglass  v.  State,  31  Ind. 
437,  where  appointee  to  fill  unexpired  term  held  over  wrongfully; 
Nichols  V.  MacLean,  101  N.  Y.  538,  54  Am.  Rep.  736,  5  N.  E.  352,  a  simi- 
lar case;  Currey  v.  Wright,  9  Lea,  252,  allowing  recovery  by  de  jure 
sheriff,  of  fees  collected  for  wrongful  incumbent  by  clerks;  People  v. 
Nohm,  101  N.  Y-  646,  5  N.  E.  448,  holding  mayor  unlawfully  kept  out 
of  office  entitled  to  salary  received  by  wrongful  occupant ;  Rasmussen  v. 
Board  of  Commissioners  of  Carbon  County,  8  Wyo.  277,  56  Pac.  1102, 
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holding  de  jure  oflScer  may  recover  from  county  salary  paid  to  usuryfer 
during  incumbency;  Everill  v.  Swan,  17  Utah,  514,  257  Pac.  718,  hold- 
ing amount  earned  by  officer  in  other  employment  during  his  unlawful 
removal  not  deductible  from  salary  due  him  during  said  period;  dissent- 
ing opinion  in  Stuhr  v.  Curran,  44  N.  J.  L.  200,  43  Ahl  Rep.  863,  major- 
ity holding  de  jure  officer  cannot  recover  from  wrongful  occupant  fees 
received  by  him ;  Phelon  v.  Granville,  140  Mass.  389,  5  N.  E.  270,  deny- 
ing recovery  of  compensation  by  de  facto  officer  illegally  appointed; 
Auditors  y.  Benoit,  20  Mich.  179,  4  Am.  Rep.  383,  holding  de  jure  officer 
not  entitled  to  salary  for  period  of  de  facto  officer's  wrongful  incumbency. 
Distinguished  in  Stuhr  v.  Curran,  44  N.  J.  L.  187,  43  Am.  Rep.  356, 
denying  right  of  action  by  de  jure  officer  against  wrongful  but  innocent 
occupant  for  fees  received  during  occupancy ;  Cuny  v.  Wright,  86  Tenn. 
638,  8  S.  W.  594,  denying  recovery  against  wrongful  incumbent's  bonds- 
men, for  fees  received  by  him;  State  v.  Van  Brocklin,  8  Wash.  565,  36 
Pac.  498,  denying  recovery,  in  absence  of  showing  that  wrongful  incum- 
bent had  collected  salary. 

Right  of  an  officer  de  jure  to  his  salary.    Note,  10  Am.  St.  Rep.  285. 

De  facto  officers.    Note,  140  Am.  St  Rep.  194. 

Right  of  de  jure  officer  to  recover  salary  from  de  facto  officer  dur- 
ing latter's  incumbency.    Note,  12  Ann.  Cas.  894. 

Rule  that  one  Buing  for  breach  of  employment  contract  must  seek  other 
work,  measure  of  damages  being  different  between  contract  wages  and  those 
received,  does  not  apply  to  public  offices  of  personal  trust. 

Approved  in  State  v.  Tate,  70  N.  C.  163,  allowing  recovery  by  de  jure 
president  of  railroad  against  usurper. 

Distinguished  in  dissenting  opinion  in  Douglass  v.  State,  31  Ind.  440, 
holding  office  of  county  auditor  ministerial  and  rule  inapplicable. 

Measure  of  damages  to  one  denied  employment  undei^  contraot. 
Note,  43  Am.  Dec  762. 

Right  to  deduct  from  salary  due  public  officer  wrongfully  excluded 
from  office  his  earnings  during  such  period.  Note,  Ann.  Gas. 
1912D,  898. 

Where  Jury  retom  verdict  which  court,  with  aMent  of  counsel,  order 
them  to  reconsider,  upon  which  they  return  a  different  yerdlct,  the  first  and 
imrecelved  verdict  Is  of  no  weight  for  any  purpose. 

Approved  in  Auld  v.  Smith,  23  Kan.  70,  holding  finding  not  included 
in  judgment  entitled  to  no  weight. 

Right  to  jury  trial  in  quo  warranto  proceedings.  Note,  6  Ann.  Oaa. 
641. 
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Under  city  charter  providing  tbat  mayor  fOiould  hold  oflce  for  two 
years,  and  until  hla  succeBSor  vaa  "duly  elected,**  upon  judgment  x>f  ouster 
in  favor  of  A,  on  quo  warranto  against  one  wrongfully  installed  through 
connlvanoe  of  dty  council,  held,  A  was  forthwith  entitled  to  the  oi&ce. 

Approved  in  People  v.  Livingston,  80  N.  Y.  70,  holding  holder  of  elec- 
tion certificate  entitled  to  office,  in  absence  of  contrary  judgment. 

Distinguished  in  Londoner  v.  People,  15  Colo.  569,  26  Pac.  139,  hold- 
ing incumbent  not  entitled  to  office  under  Colorado  statute,  where  pro- 
ceedings were  between  rival  candidates. 

Miscellaneous.  Cited  in  Reynolds  v.  State,  61  Ind.  409,  as  to  right  of 
parties  to  jury  trial  in  quo  warranto  to  contest  election ;  Attorney  Gen- 
eral V.  Sullivan,  163  Mass.  451,  28  L.  R.  A.  457,  40  N.  E.  845,  holding 
jury  trial  in  quo  warranto  proceedings  not  a  constitutional  ri^ht;  State 
V.  Moores,  56  Neb.  7,  76  N.  W.  532,  as  to  right  to  jury  trial  in  quo  war- 
ranto proceedings. 

6  Wall.  299-316^  18  L.  Ed.  786,  OI£MENTS  v.  MOORE. 

Objections  to  filing  of  answer  without  leave,  or  to  sufficiency  of  re- 
plication, must  be  made  in  trial  court,  or  they  will  be  deemed  waived. 

Approved  in  Nye  v.  Stewart,  83  Vt.  522,  77  Atl.  341,  applying  rule 
where  no  replication  was  filed;  Fretz  v.  Stover,  22  Wall.  204,  22  L.  Ed. 
770,  Central  Nat.  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S,  77, 
26  L.  Ed.  703,  and  Woodward  v.  Sloan,  27  Ohio  St.  597,  in  all  of  which 
objections  to  sufficiency  of  replication  were  first  taken  on  appeal;  Bra- 
zoria Co.  V.  Youngstown  Bridge  Co.,  80  Fed.  14,  25  C.  C.  A.  306,  holding 
objection  to  irregularly  filed  demurrer  must  be  made  in  trial  court. 

At  common  law  and  by  statute  a  sale  in  which  vendee's  purpose  is 
to  aid  vendor  to  defraud  his  creditors  is  void  for  bad  faith  although  full 
cash  value  be  paid. 

Approved  in  Simpson  v.  Western  Hardware  etc.  Co.,  227  Fed.  307, 
suit  under  section  67e,  Bankruptcy  Act,  to  recover  property  fraudulently 
transferred,  is  within  equity  jurisdiction;  Central  Improvement  Co.  v. 
Cambria  Steel  Co.,  210  Fed.  709,  127  C.  C.  A.  184,  where  property  of 
corporation  was  purchased  by  new  company  under  reorganization,  cred- 
itor of  old  company  might  recover  from  new  company  amount  of  pay- 
ment; Gorham  v.  Buzzell,  178  Fed.  598,  failure  to  comply  with  statutes 
of  Maine  regulating  sales  of  merchandise  in  bulk  does  not  render  sale 
fraudulent  as  matter  of  law;  Davis  v.  Crompton,  158  Fed.  738,  85 
C.  C.  A.  633,  title  reserved  by  seller  until  full  payment  is  valid  in  Penn- 
sylvania in  absence  of  actual  fraud;  In  re  Pease,  129  Fed.  448,  merchant 
gave  chattel  mortgage  on  stock  and  with  proceeds  paid  certain  creditors 
in  full  and  next  day  mortgagee  took  possession  and  sold  stock,  transac- 
tion was  void  under  Bankruptcy*  Act,  c.  541,  §  67e;  Helm  v.  Brewster,  42 
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Colo.  34,  93  Pac.  1104,  applying  rule  to  conveyance  by  hnsband  to  wife ; 
Tibbetts.v.  Terrill,  26  Cok).  App.  78, 140  Pac.  942,  purchaser  from  fraud- 
ulent grantee,^  with  only  constructive  knowledge  of  the  fraud,  held  en* 
titled  to  subrogation  to  mortgage  which  he  had  assumed ;  Cohen  v.  Levy, 
221  Mass.  338,  108  N.  E.  1075,  purchaser  for  value  must  actually  know 
of,  or  participate  in,  fraudulent  purpose;  Qrand  Ave.  Bank  v.  St.  Louis 
Union  Trust  Co.,  135  Mo.  App.  378,  115  S.  W.  1075,  delivery  held  suffi- 
cient to  create  valid  pledge  as  against  assignee,  for  benefit  of  creditors ; 
Horton  v.  Bamford,  79  N.  J.  Eq.  379,  380,  81  Atl.  771,  allowing  deed  to 
stand  as  security  for  consideration  actually  given,  in  absence  of  proof 
of  actual  fraud;  Pritchard  v.  Smith,  160  N.  C.  83,  75  S.  E.  805,  suit  may 
be  maintained  for  value  of  land  or  equity  of  redemption,  instead  of  can- 
celing entire  transaction ;  Wright  v.  Craig,  40  Or.  197,  66  Pac.  810,  hold- 
ing unless  it  be  shown  that  consideration  for  conveyance  by  insolvent 
is  adequate,  property  will  be  ordered  sold  subject  to  the  consideration 
proved  which  will  be  first  lien;  Baker  v.  Humphrey,  101  U.  S.  499,  25 
L.  Ed.  1067,  setting  aside  conveyance  made  to  protect  debtor  against 
creditor ;  Singer  v.  Jacobs,  3  McCrary,  641,  644,  11  Fed.  561,  563,  hold- 
ing sale  for  full  value  to  one  knowing  of  intent  to  defraud  creditors^ 
Babbitt  v.  Walbrun,  6  N.  B.  R.  363,  2  Fed.  Cas.  287,  where  purchaser, 
knowing  debtor's  insolvency,  bought  whole  stock  for  full  value ;  Brittain 
V.  Crowther,  54  Fed.  298,  4  C.  C.  A.  341,  where  debtor  conveyed  for 
value  but  with  fraudulent  intent;  Morrow  Shoe  Mfg.  Co.  v.  New  Eng- 
land Shoe  Co.,  57  Fed.  693,  695,  24  L.  B.  A.  422,  428,  6  C.  C.  A.  508, 
holding  auctioneer  selling  goods  obtained  by  fraud,  with  notice  thereof, 
liable  therefor  to  owners;  Beckwith  v.  Burrough,  14  R.  I.  367,  51  Am. 
Rep.  393,  applying  rule  to  transfers  of  corporate  stock;  Hickox  v. 
Elliott,  11  Sawy.  652,  27  Fed.  849,  holding  actual  knowledge  and  in- 
tent not  necessary  to  invalidate  sale  where  purchaser  has  notice  of  sus- 
picious circumstances ;  Howe  Machine  Co.  v.  Clayboum,  6  Fed.  441,  442, 
holding  sale  will  not  be  set  aside  unless  grantor  and  grantee  unite  in 
bad  faith ;  Dyer  v.  Taylor,  50  Ark.  320,  7  S.  W.  260,  holding  purchase, 
with  notice  of  pending  insolvency,  void,  actual  intent  unnecessary;  Coz 
V.  Vise,  50  Ark.  289,  7  S.  W.  137,  as  to  admissibility  of  assignor's  decla- 
ration to  show  fraud;  Hoffer  v.  Gladden,  75  Ga.  539,  as  to  what  con- 
stitutes evidence  of  fraud ;  Thornton  v.  Gaar,  87  Va.  317,  12  S.  E.  753, 
holding  declarations  of  grantor  after  execution  of  deed  inadmissible  to 
impeach  it ;  Claflin  v.  Foley,  22  W.  Va.  441,  to  point  that  where  deed  is 
fraudulent  on  face,  notice  will  be  presumed  to  parties. 

Distinguished  in  English  v.  Brown,  229  Fed.  38,  41  (reversing  219  Fed. 
263,  265),  conveyance  to  wife  with  intent  to  prefer  her  as  creditor  held 
valid  under  rule  in  New  Jersey,  in  absence  of  fraud ;  Davis  v.  Schwartz, 
155  U.  S.  639,  39  L.  Ed.  294.  15  Sup.  Ct.  240,  holding  conveyance,  with 
intent  to  prefer,  valid,  under  Iowa  stktute;  Crockett  v,  Phinney,  33 
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Minn.  160,  22  N.  W.  293,  holding  pnrchase  in  good  faith,  for  full  con- 
sideration, cannot  be  attacked  in  trover  by  creditors  not  setting  up 
equities;  Carr  v.  Lewis  Coal  Co.,  96  Mo.  159,  9  Am.  St  Bep.  333,  8 
S.  W.  910,  holding  sale  to  innocent  purchaser  in  another  jurisdiction  not 
affected  by  lis  pendens. 

Limited  in  Fluegel  v.  Henschel,  7  N.  D.  283,  66  Am.  St.  Rep.  647,  74 
N.  W.  999,  holding  grantee  will  be  protected  to  extent  of  payments  made 
before  learning  of  grantor's  fraudulent  intent. 

Fraudulent  conveyances — ^Knowledge  of  vendee  as  affecting  validity 
of.    Note,  34  Am.  St.  Rep.  398. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  R.  A.  40. 

AtUtiide  of  courts  of  equity  toward  purchasers  of  property  sold  in 
frznd  of  creditors  stated;  the  true  principle  being  that  the  debtor's  property 
Bliall  not  be  diverted  from  the  payment  of  ^his  debts. 

Approved  in  Allen  v.  McMannes,  156  Fed.  622,  preferential  transferee 
of  property  who  sold  it  for  as  much  as  trustee  could  have  done  should 
be  held  only  for  amount  received;  Lynch  v.  Burt,  132  Fed.  432,  67 
C.  C.  A.  305,  one  claiming  through  grantee  in  fraudulent  conveyance, 
who  did  not  participate  in  fraud,  is  entitled  to  reimbursement  for  pay- 
ments for  taxes ;  In  re  Chase,  124  Fed.  757,  59  C.  C.  A.  629,  holding  as- 
signee under  assignment  for  creditors  may  recover  disbursements  made 
for  benefit  of  estate  prior  to  petition  in  bankruptcy;  Wall  v.  Cox,  101 
Fed.  412,  41  C.  C.  A.  408,  and  Cox  v.  Wall,  99  Fed.  549,  both  upholding 
bill  in  equity  by  bankrupt  trustee  to  set  aside  bankrupt's  conveyance  as 
in  fraud  of  creditors;  Whiston  v.  Smith,  2  Law,  102,  Fed.  Cas.  17,523, 
giving  equitable  relief  as  to  part  of  partially  fraudulent  mortgage,  which 
secured. money  advanced  for  bankruptcy  fees;  Smith  v.  Craft,  12  Fed.. 
863,  holding  transfer  of  entire  stock  to  single  creditor,  conditioned  on 
employment  of  debtor,  void;  Flash  v.  Wilkerson,  20  Fed.  259,  where 
goods  were  immediately  attached  and  sold  at  advance  over  purchase 
price,  allowing  difference  to  stand  as  security  to  vendee  for  bona  fide 
debt  paid  by  debtor  out  of  price  given  by  vendee;  Sandwich  Mfg.  Co. 
v.  Wright,  22  Fed.  633,  holding  assignee  for  creditors  may  defeat  en- 
forcement of  mortgage  by  debtor  by  proving  it  made  to  defraud  cred- 
itors; Bates  V.  McConnell,  31  Fed.  591,  holding  preferred  creditor  re- 
sponsible for  excess  of  security  over  debt;  Herman  v.  McKinney,  47 
Fed.  761,  holding  money  received  by  vendee  of  insolvent  for  goods  sold 
by  vendee,  subject  to  trust  for  creditors;  England  v.  Russell,  71  Fed. 
825,  holding  transferee,  under  fraudulent  conveyance  by  debtor,  a  trusr 
tee  for  creditors ;  Potter  v.  Gracie,  58  Ala.  308,  29  Am.  Rep.  753,  hold- 
ing conveyance  not  tainted  with  actual  fraud,  but  set  aside  by  cred- 
itors^ may  be  allowed  to  stand  as  security  for  money  advanced  by 
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tion  that  defendant  owned  that  part  of  ore  nnder  its  own  claim  Dexter 
y.  Gordon,  11  App.  D.  C.  62,  where  answer,  put  in  issne  by  replication, 
sets  up  decree  as  exhibit,  such  decree  cannot  be  considered  without 
proof;  Griffith  y.  Henderson,  55  Fla.  638,  45  South.  1008,  holding  that 
affirmatiye  ayerments  of  answer  should  haye  been  proyed,  in  yiew  of 
general  replication;  Buchanan  y.  Buchanan,  72  Ala.  58,  holding  proof 
necessary  to  support  ayerment  of  yalid  consideration  for  sale  by  debtor. 

6  WalL  316-318,  18  Ii.  Sd.  736,  THOMPSON  y.  BOWMAN. 

A  copartnership  may  exist  In  purchase  and  sale  of  real  property,  each 
member  thereof  haying  power  to  contract  for  sale  or  other  disposition  of 
entire  property,  although  legal  title  can  only  be  transferred  by  Joint  act 
of  all  partners. 

Approyed  in  Cline  y.  James,  109  Fed.  963,  48  C.  C.  A.  756,  holding 
part  owner  of  mining  claim  whose  interest  not  of  record  cannot  repudU 
ate  conyeyance  of  his  interest  by  co-owner  on  ground  of  priyate  agree- 
ment between  them;  Beers  y.  Sharps,  44  Or.  393,  75  Pac.  719,  cotenant 
cannot  transfer  any  greater  interest  in  water  rights  appurtenant  to 
estate  than  own  interest;  RoVelsky  y.  Brown,  92  Ala.  527,  9  South.  184, 
decreeing  sx)ecific  enforcement  against  all  partners  in  land,  of  contract 
of  sale  by  one ;  Young  y.  Thrasher,  115  Mo.  231,  21  S.  W.  1106,  holding 
land  held  in  partnership  will  be  treated  as  personalty  in  settling  part- 
nership affairs;  Hirbour  y.  Reeding,  3  Mont.  25,  holding  contract  for 
partnership  in  land  not  within  statute  of  frauds,  collecting  authorities; 
Chester  y.  Dickerson,  54  N.  T.  7,  18  Am.  Bep.  652,  holding  partnership 
in  land  may  be  created  by  parol. 

Distinguished  in  Metzger  y.  Hunlington,  139  Ind.  513,  37  N.  E.  1087, 
holding  tenant  in  common  is  not  agent  to  encumber  his  cotenant's 
interests. 

When  realty  considered  firm  property.    Note,  27  L.  B.  A.  458,  456, 
481. 

Partnership  real  estate.    Note,  48  Am.  Bt.  Bep.  74. 

Whether  lands  may  become  partnership  property  without  any  writ- 
ing.   Note,  98  Am.  Dec.  200. 

In  absence  of  proof  of  Its  purchase,  wltb  partnership  funds  for  part- 
nership purposes,  real  property  standing  In  names  of  seyeral  persons  is 
deemed  held  by  them  as  Joint  tenants,  or  as  tenants  In  common,  and  not  ai 
copartners. 

Approyed  in  Mayes  y.  Palmer,  208  Fed.  99,  125  C.  C.  A.  325,  persons 
jointly  interested  in  real  estate  yentures  held  not  to  be  partners;  Grant 
V.  Bannister,  160  CaL  782,  118*  Pac.  256,  deed  to  partners  indiyidually 
prima  facie  yests  title  in  them  as  tenants  in  common;  Starkweather  v. 
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Dyer,  30  App.  D.  C.  149,  holders  of  certificates  issued  by  trustees  of 
real  estate  held'  to  be  tenants  in  common ;  Lipscomb  v.  Watrons,  3  App. 
D.  G.  5|  joint  tenant  or  tenant  in  common  cannot  bind  interest  of 
co-owner  without  express  authority;  Weidenhammer  v.  McAdams,  52 
Ind.  App.  102,  98  N.  E.  885,  father  cannot  toll  statute  of  limitations  as 
to  infant  son  by  partial  payments  on  mortgage  covering  land  owned  by 
them  in  common;  Jones  v.  Dugan,  124  Md.  351,  92  Atl.  777,  property 
purchased  by  two  parties,  title  being  taken  in  name  of  one,  does  not 
become  property  of  partnership  subsequently  formed  by  them;  Nichols 
V.  Burcham,  177  Mich.  604,  143  N.  W.  648,  to  support  sale  of  land  by 
partner,  it  must  be  shown  that  partnership  was  dealing  in  lands  and 
that  lands  in  question  were  part  of  them;  Shaeffer  v.  Blair,  149  U.  S. 
258,  87  L.  Ed.  725,  13  Sup.  Ot.  859,  holding  bare  contract  for  purchase 
of  land  by  several  did  not  constitute  partnership;  Holton  v.  Guinn,  76 
Fed.  100,  holding  agreement  for  one  to  purchase  and  another  to  pros- 
pect, dividing  of  profit  and  loss,  not  &  partnership;  Robinson  Bank  v. 
Miller,  153  111.  255,  46  Am.  8t.  Rep.  886,  27  L.  B.  A.  463;  38  N.  E.  1080, 
holding  land  bought  with  individual  funds  and  conveyed  in  undivided 
interest  to  several  subsequent  copartners  is  not  necessarily  owned  in 
partnership. 

Partnership  realty  held  in  individual  name.    Note,  54  Am.  Bep.  796. 
Admission  by  partner  after  dissolution  of  partnership  as  binding 
copartner.    Note,  16  Ann.  Gas.  988. 

Partnership  in  land  is  terminated  by  sale  thereof,  and  subsequent  decla- 
ratiODB  of  one  member  cannot  bind  others. 

Approved  in  Jones  v.  Dugan,  124  Md.  350,  92  Atl.  777,  rejecting  dec- 
larations of  holder  of  l^al  title  that  he  was  sole  owner  of  property; 
Bnrdett  v.  Greer,  63  W.  Va.  519,  129  Am.  Bt.  Bep.  1014,  15  Ann.  Gas. 
985, 15  L.  B.  A.  (N.  S.)  1019,  60  S.  E.  498,  admission. by  one  partner  of 
existence  of  firm  debt,  made  after  dissolution  of  partnership,  does  not 
bind  other  partner;  Cooper  v.  Wood,  1  Colo.  App.  106,  107,  27  Pac.  886, 
holding  acknowledgment  by  surviving  partner  cannot  revive  debt  against 
deceased,  copartner's  estate ;  Pennville  Gas  Co.  v.  Thomas,  21  Ind.  App. 
6,  51  N.  E.  352,  holding  sale  of  wells  of  natural  gas  partnership  effects 
dissolutiQ^  thereof  and  individuals  cannot  sue  jointly  thereafter  for 
breach  of  partnership  contract. 

Powers,  rights,  liabilities,  and  remedies  of  partners  after  the  dis- 
solution of  the  firm.    Note,  40  Am.  St.  Bep.  567. 

Acknowledgment   or   new   promise   by  partner   after   dissolution. 

Note,  51  Am.  Dec.  330. 
What  is  a  sufficient  cause  for  the  dissolution  of  a  partnership. 

Note,  69  Am.  St.  B^.  416. 
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Power  of  partner  after  dissolution.    Note,  18  Am.  Dec.  515. 
Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  B.  A.  92,  106. 

6  WalL  318-327,  18  L.  Ed.  816,  SZ  PABTE  McOABDLS. 

Act  of  1867  giving  Jurisdiction  to  Federal  courts  and  Judges  to  grant 
habeas  corpus  in  all  cases  of  detention  in  violation  of  the  Constitution  or 
Federal  laws  and  treaties  is  of  the  most  comprehensive  character,  embra- 
cing every  possible  case  of  privation  of  liberty  contrary  to  such  laws. 

Approved  in  West  Virginia  v.  Laing,  133  Fed.  891,  66  C.  C.  A.  617, 
upholding  release  on  habeas  corpus  where  member  of  posse  assisting  in 
arrest  of  one  indicted  in  Federal  court  arrested  under  State  process  for 
murder;  Ex  parte  Lange,  18  Wall.  166,  21  L.  Ed.  875,  upholding  right 
to  examine  by  habeas  corpus  into  alleged  unauthorized  detention  by 
Circuit  Court;  In  re  Field,  14  Sawy.  207,  where  Federal  judge  was  de- 
tained by  State  officers;  In  re  Neagle,  14  Sawy.  245,  5  L.  R.  A.  83,  39 
Fed.  842,  upholding  jurisdiction  where  petitioner  detained  for  killing 
committed  act  under  Federal  authority ;  United  States  v.  Bnrdick,  1  Dak. 
Ter.  142,  46  N.  W.  573,  holding  writ  lies  where  detention  is  alleged  for 
crime  contrary  to  local  territorial  law  of  United  States;  Ex  parte  Mc- 
Cardle,  7  Wall.  515,  19  L.  Ed.  266,  subsequent  act  having  excepted  such 
appeals  from  Supreme  Court  jurisdiction ;  Kurtz  v.  Mofi&tt,  115  U.  S*.  497, 
29  L.  Ed.  460,  6  Sup.  Ct.  151,  denying  right  of  Supreme  Court,  upon 
repeal  of  act  of  1867,  to  revise  habeas  corpus  judgments  on  appeal ;  Cross 
V.  Burke,  146  U.  S.  86,  36  L.  Ed.  898,  13  Sup.  Ct.  23,  denying,  under 
later  acts,  appellate  jurisdiction  over  habeas  corpus  decisions  of  Supreme 
Court  of  District  of  'Columbia,  reviewing  statutes ;  Murdock  v.  Memphis, 
20  WalL  620,  22  L.  Ed.  439,  to  point  that  congressional  r^ulation  of 
Supreme  Court's  jurisdiction  as  to  certain  cases,  excepts  all  others ;  Eang 
V.  McLean  Asylum,  64  Fed.  350,  26  L.  R.  A.  794,  12  C.  C.  A.  145,  hold- 
ing habeas  corpus  proceeding  properly  removed  by  appeal,  not  writ  of 
error,  discussing  habeas  corpus  at  length;  State  v.  Van  Huse,  120  Wis. 
21,  97  N.  W.  505,  arguendo. 

Distinguished  in  In  re  Burrus,  136  U.  S.  592,  593,  34  L.  Ed.  502,  50S» 
10  Sup.  Ct.  852,  853,  denying  right  to  release  child  detained  where  vio- 
lation of  Federal  laws  was  not  alleged. 

6  Wall.  327-3S7,  18  L.  Ed.  799,  8SLZ  v.  UNNA. 

Secret  agreement  between  plaintiff  and  certain  defendants,  Joint  tort- 
feasors, that  if  latter  will  not  defend  action  he  will '  if  successful,  lerar  ex- 
ecution on  other  defendants  exclusively,  will  not  be  enforced  in  equity. 

Approved  in  Branner  v.  Branner,  1  Lea,  106,  as  to  shifting  burden 
among  wrongdoers. 

Contracts  the  consideration  for  which  has  partly  failed^  or  is  partly 
illegal.    Note,  117  Am.  8t.  Rep.  513. 
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Inequitable  agreement  between  plaintiff  and  certain  defendants  for 
lery  on  otber  defendants  only,  constltates  no  legal  obstacle  to  porcbase  of 
judgment  by  aa  assignee  in  good  faith. 

Cited  in  dissenting  opinion  in  Ritter  v.  Cost,  99  Ind.  89,  arguendo. 

Liability    of    cotrespassers — Contribution    between    cotrespassers. 
Note,  78  Am.  Dec.  147. 

Miscellaneous.  Cited  in  Sturm  v.  Boker^  150  U.  S.  334,  37  L.  Ed. 
1101, 14  Sup.  Ct.  106,  and  MoU  v.  Sbisa,  51  La.  Ann.  292,  25  South.  142, 
erroneously. 

ft 

6  Wall.  337-855,  18  L.  Sd.  802,  LOSnTOS  v.  MABSH. 

Under  Massachusetts  statute,  providing  that  children  unmentioned  in 
will  shall  take  as  in  case  of  intestacy,  unless  it  shall  appear  that  their  omis- 
sion was  intentional,  the  motive  of  an  omission  may  be  ascertained  from 
win  or  by  parol. 

Approved  in  Ramsdill  v.  Wentworth,  101  Mass.  127,  holding  parol 
evidence  admissible  to  show  testator's  intention  in  omitting  children. 

Extrinsic  evidence  as  to  intention  to  omit  child  from  will.    Note, 
39  Am.  Doc.  743. 

Admissibility  of  parol  evidence  to  show  whether  living  child  was 
intentionally  omitted  from  will.    Note,  8  Ann.  Cas.  637. 

Extrinsic  evidence  as  to  intention  to  omit  child  from  will.    Note, 
51  L.  B.  A.  (N.  S.)  646. 

Where  grandchildren  were  living  at  execution  of  will,  as  was  their 
father  for  whom  special  provision  was  made  during  his  life,  remainder  to 
charities,  without  mention  of  grandchildren,  it  is  apparent  from  will  that 
testator  must  have  intentionally  omitted  the  grandchildren. 

Approved  in  Snyder  v.  Safe  Deposit  etc.  Co.,  93  Md.  230,  48  Atl.  721, 
holding  where  testator's  brother  was  named  as  trustee  and  powers  rela- 
tive to  regulation  of  trust  were  to  be  exercised  by  trustee  and  successors, 
subsequent  proviso  giving  power  to  brother  to  sell  does  not  give  such 
power  to  successors;  Coulam  v.  Doull,  4  Utah,  279,  9  Pac.  573,  omission 
intentional  where  testator  conversed  with  children  on  date  of  will. 

Pretermitted  heirs.    Note,  115  Ajn.  St.  Rep.  590. 

Power  given  by  will  to  trustees,  or  their  successors,  to  appoint  referees, 
who  are  to  select  charities  to  which  a  remainder  Is  to  go,  after  beneficiaries' 
death,  is  not  a  personal  trust,  and  upon  death  of  one  trustee  it  survives  to 
others. 

Approved  in  Colbert  v.  Speer,  24  App.  D.  C.  206,  upholding  bequest 
to  trustees  to  pay  money  to  college  as  endowment  for  research  in  colonial 
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history  of  Maryland ;  Glover  v.  Baker,  76  N.  H.  404,  83  Atl.  925,-  gift 
in  trust  to  religious  association  to  use  income  for  repair  of  church  build- 
ings and  for  promotion  of  Christian  Science  is  to  be  executed  by  mem* 
bers  of  association  for  time  being;  Druid  Park  Co.  v.  Oettinger,  53  Md. 
59,  appointing  trustee  to  succeed  deceased  executor,  with  power  to  sell 
or  lease. 

It  is  mmecessary  to  sorvtvorsldp  of  power  vested  in  trustees  that  they 
should  have  personal  interest  in  the  trust.  The  legal  title  of  the  estate,  or 
a  right  virtute  oi&cil  in  the  subject  oyer  which  tlie  power  is  to  be  exercised, 
insure  its  suryivorship. 

Approved  in  Cooley  v.  Kelley,  62  Ind.  App.  698,  96  N.  E.  642,  power 
vested  in  trustees  to  pay  income  to  beneficiary  and,  if  advisable,  to  pay 
over  principal  also,  held  to  survive  death  of  one  of  trustees. 

Devise  to  charities,  to  be  selected  by  referees  appointed  by  ezecutots 
upon  termination  of  prior  trust  for  life,  is  sufficiently  certain^  under  Mas- 
sachusetts laws. 

Approved  in  West  Virginia  Pulp  etc.  Co.  v.  Miller,  176  Fed.  296,  100 
C.  C.  A.  176,  validity  of  charitable  bequest  of  money  arising  from  sale 
of  lands  in  another  State  governed  by  law  of  testator's  domicile;  Brig- 
ham  V.  Peter  Bent  Brigham  Hospital,  126  Fed.  797,  holding  validity  of 
charitable  gift  in  will  depends  on  law  of  State  where  testator  was  domi- 
ciled and  lands  devised  are  situated;  Russell  v.  Allen,  107  U.  S.  170, 
27  L.  Ed.  400,  2  Sup.  Ct.  333,  upholding  gift  for  benefit  of  future  charity 
as  against  donor's  heirs;  Estate  of  Hinckley,  58  Cal.  495,  sustaining 
bequest  to  charities  to  be  selected  by  trustees,  discussing  question  of 
charitable  bequests  and  perpetuities  at  length;  Quinn  v.  Shields,  62 
Iowa,  141,  49  Am.  Rep.  144,  17  N.  W.  443,  upholding  bequest  to  friend 
for  life,  remainder  to  be  devised  by  him  to  charities  selected  by  him; 
White  V.  Ditson,  140  Mass.  353,  54  Am.  Rep.  475,  4  N.  E.  608,  holding 
court  may  compel  trustee  to  select  charities;  Jones  v.  Habersham,  107 
U.  S.  179,  27  L.  Ed.  403,  2  Sup.  Ct.  341,  holding  validity  of  charitable 
devise,  as  against  heirs,  depends  upon  law  of  State  where  land  lies; 
Penny  v.  Croul,  76  Mich.  481,  5  L.  R.  A.  868,  43  N.  W.  652,  holding  trust 
to  city  water  commissioners  for  public  improvements  valid;  Dickson  v. 
United  States,  125  Mass.  316,  28  Am.  Rep.  234,  bequest  to  United  States 
is  valid  in  Massachusetts  if  not  invalid  where  land  lies ;  Atwater  v.  Rus- 
sell, 49  Minn.  85,  51  N.  W.  633,  trust  to  pay  money  to  hospital  on  satis- 
faction of  trustees  that  churches  will  support  same,  valid;  Jackson  v. 
Phillips,  14  Allen,  584,  as  to  whether  upon  trustee's  death  such  a  trust 
can  properly  be  administered  by  chancery. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  R.  A.  (N.  S.)  131. 
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Qnestions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  E.  A.  (N.  8.)  430. 

6  WaU.  355-363,  18  L.  Ed.  810,  BiABSINA  v.  OAVAZOS. 

Writ  of  error  is  the  writ  of  the  Supreme,  not  the  Circuit  Ooart,  and 
ihovld  always  he  returned  to  Supreme  Court  witb  transcript.  « 

Approved  in  Conner  v.  Tailor,  24  Okl.  706,  104  Pao.  66,  judgment  of 
United  States  court  for  Indian  Territory  reviewable  only  on  writ  of 
error  or  appeal;  Bondurant  v.  Watson,  103  U.  S.  279,  26  L.  Ed.  447,  dis- 
missing appeal  where  only  writ  issued  was  in  name  of  State  court; 
Threadgill  v.  Piatt,  71  Fed.  3,  on  appeal  from  Circuit  Court,  writ  of 
error  is  writ  of  Circuit  Court  of  Appeals;  Deans  v.  Wilcoxen,  18  Fla. 
548,  holding  it  essential  to  appellate  jurisdiction  that  original  writ  of 
certiorari  be  returned  with  transcript;  Guarantee  Trust  Co.  v.  Budding- 
ton,  23  Fla.  517,  2  South.  886,  holding  citation  on  chancery  appeal,  issued 
by  clerk  of  lower  court,  is  process  of  Supreme  Court;  Williams  v. 
Hutchinson,  26  Fla.  518,  7  South.  853,  holding  citation  to  appellee,  issued 
by  clerk  below,  is  process  of  Supreme  Court,  and  must  be  served  by  its 
sheriff. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  335,  337, 
44  L.  Ed.  1092,  20  Sup.  Ct.  909,  holding  failure  of  Circuit  Court  of  Ap- 
peals clerk  to  indorse  writ  of  error  as  filed  cannot  defeat  transfer  where 
judge  and  party  have  complied  with  requirements. 

Practice  sind  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  E.  A.  885,  839,  840. 

Disposition  of  appeal  where  without  fault  of  appellant  record  is 
lost  or  incomplete.    Note,  25  L.  B.  A.  (N,  8.)  862. 

la  cases  at  law  the  writ  of  error  Is  essential  to  appellate  jurisdiction  of 
Supreme  Court. 

Approved  in  Old  Nick  Williams  Co.  v.  United  States,  215  U.  S.  545, 
54  I..  Ed.  821,  30  Sup.  Ct.  221  (affirming  152  Fed.  929,  82  C.  C.  A.  73), 
delay  of  judge  in  settling  bill  of  exceptions  is  no  excuse  for  failure  to 
sue  out  writ  of  error ;  Price  v.  United  States,  169  Fed.  793,  95  C.  C.  A. 
257,  applying  rule  to  appeal  from  United  States  Court  for  China ;  Ken- 
tucky etc.  Land  Co.  v.  Howes,  153  Fed.  164,  165,  82  C.  C.  A.  337,  writ 
of  error  is  not  "brought"  until  it  is  actually  filed  with  clerk  of  court 
which  rendered  judgment ;  Ex  parte  Ralston,  119  U.  S.  614,  SO  L.  Ed. 
507,  7  Sup.  Ct.  318,  refusing  to  mandamus  clerk  below  to  furnish  tran- 
script before  issuance  of  writ;  Smith  v.  Ferst,  66  Fed.  799,  14  C.  C.  A. 
96,  dismissing  where  writ  was  allowed  but  not  issued;  Threadgill  v. 
Pifittj  71  Fed.  2,  holding  no  jurisdiction  for  lack  of  properly  issued  writ ; 
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Mutual  Life  Ins.  Co.  v.  Phinney,  76  Fed.  618,  22  C.  C.  A.  425,  dismissing 
where  record  did  not  show  formal  filing  of  Writ  in  trial  court;  Sammis 
V.  Wightman,  25  Fla.  552,  6  South.  174,  holding  appellate  jurisdiction 
commences  from  filing  of  writ;  State  v.  Michell,  29  Fla.  308,  10  South. 
748,  dismissing  appeal  where  writ  was  not  issued,  although  allowed; 
Scarborough  v.  Pai^ou,  108  U.  S.  668,  27  L.  Ed.  824,  2  Sup.  Ct.  878, 
holding  State  court's  judgment  unreviewable,  unless  writ  is  filed  within 
two  years  from  entry  thereof;  PoUeys  v.  Black  River  Imp.  Co.,  113  U.  S. 
83,  28  L.  Ed.  938,  5  Sup.  Ct.  370,  holding  writ  not  brought  until  filed 
below;  Credit  Co.  v.  Arkansas  Central  Ry.  Co.,  128  U.  S.  260,  32  L.  Ed. 
449,  9  Sup.  Ct.  108,  holding  period  of  limitation  runs  from  filing  of  writ 
below ;  United  States  v.  Baxter,  51  Fed.  624,  2  C.  C.  A.  410,  holding  writ 
not  brought  until  filed  below;  Union  Pac.  Ry.  v.  Colorado  etc.  Ry.,  54 
Fed.  23,  4  C.  C.  A.  161,  dismissing  where  writ  was  not  brought  in  time; 
Connecticut  Fire  Ins.  Co.  v.  Oldendorff,  73  Fed.  89, 19  C.  C.  A.  379,  hold- 
ing time  in  which  to  obtain  writ  runs  from  entiy  of  judgment;  Waxa- 
hachie  v.  Coler,  92  Fed.  285,  34  C.  C.  A.  349,  holding  writ  "sued  out," 
by  being  obtained  and  filed  not  by  filing  of  petition. 

Transcript  from  court  below  must  be  returned  before  end  of  term  next 
succeeding  allowance  of  appeal. 

Approved  in  Edmonson  v.  Bloomshire,  7  Wall.  310,  19  L,  Ed.  92,  dis- 
missing where  transcript  was  filed  after  expiration  of  succeeding  term; 
Grigsby  v.  Purcell,  99  U.  S.  507,  25  L.  Ed.  354,  dismissing  where  appel- 
lant negligently  failed  to  file  transcript  in  time;  Caillot  v.  Deetken,  113 
U.  S.  216,  28  L.  Ed.  983,  5  Sup.  Ct.  432,  dismissing  for  failure  to  file 
transcript  in  time;  Credit  Co.  v.  Arkansas  Central  Ry.  Co.,  128  U.  S. 
259,  32  L.  Ed.  449,  9  Slip.  Ct.  107,  where  record  was  not  returned  dur- 
ing ensuing  term;  Schleicher  v.  Runge,  90  Tex.  457,  39  S.  W.  280,  hold- 
ing filing  of  petition  for  writ  within  statutory  time  essential  to  juris- 
diction to  issue  same,  and  compliance  not  waivable. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  735,  736,  placing; 
of  case  on  calendar  held  to  be  indefinite  enlargement  of  time  for  filings 
transcript;  Hardesty  v.  Hosmer,  4  App.  D.  C.  281,  holding  rule  inappli- 
cable on  facts ;  Woolridge  v.  M'Kenna,  8  Fed.  664,  holding  statute  (Rev. 
Stats.,  §§  948-954),  directing  filing  of  transcript  at  succeeding  term  direc- 
tory merely. 

Altbough  judiciary  act  provides  that  writ,  transcript,  assignment  of 
errors,  prayer  for  reversal  and  citation  must  be  returned  together  on  first 
day  of  next  term,  the  appeal  will  be  heard  if  they  are  returned  on  any  day 
during  said  term. 

Approved  in  Cotter  v.  Alabama  Co.,  61  Fed.  748,  749,  10  C.  C.  A.  35, 
holding  operation  of  writ  not  defeated  because  not  returned  attached  to 
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transcript,  where  returned  on  same  day;  World's  Columbian  Exposition 
Co.  V.  Republic  of  France,  91  Fed.  69,  33  C.  C.  A.  333,  holding  power  of 
Federal  courts  to  reverse  or  ^ffitm  not  dependent  upon  presence  or  ab- 
sence of  any  specific  assignment  of  error. 

BigtitM  noqiiired  under  a  valid  process,  while  it  was  in  force,  cannot 
be  defeated  by  its  loss  if  its  existence  and  acts  done  under  it  can  be  sub- 
stantiated by  other  testimony. 

Approved  in  Bumham  v.  North  Chicago  Ry.,  87  Fed.  169,  30  C.  C.  A. 
594,  refusing  dismissal  where,  by  mistake,^  a  certified  copy,  instead  of 
original  writ,  was  returned. 

Writ  of  error  is  not  fatally  defective  which,  although  naming  all  parties, 
falls  to  state  whicb  were  idaintiffs  and  which  defendants  below.* 

Approved  in  Springfield  Fire  etc.  Ins.  Co.  v.  Gish,  23  Okl.  827,  102 
Pac.  709,  petition  in  error  which  designated  defendants  in  error  by 
their  firm  name  only  held  not  fatally  defective ;  Germain,  v.  Mason,  12 
Wall.  261,  20  L.  Ed.  392,  holding  writ  need  not  mention  names  of  all^ 
parties  below,  where  one  alone  appeals;  Elstis  v.  Trabue,  128  U.  S.  229, 
32  Ik  £d.  438,  9  Sup^  Ct.  ^9,  holding,  conversely,  writ  defective  which 
failed  to  state  names  ,of  parties ;  Hardee  v.  Wilson,  146  U.  S.  180,  36 
If.  Ed.  93d,  13  Sup.  Ct.  39,  holding,  conversely,  where  decree  is  joint,  all 
appellants'  nakaes'must  appear  in  writ;  Godbe  v.  Tootle,  154  U.  S.  577, 
19  Ik  Ed.  832, 14  Sup.  Ct,  1168,  holding,  conversely,  writ  defective  where 
persons  composing  firm  are  not  named;  Walton  v.  Marietta  Chair  Co.. 
157  U.  S.  346,  39  L,  Ed.  727,  15  Sup.  Ct.  627,  allowing  amendment  of 
writ  by  substituting  name  of  successor  of  administrator  therein  named; 
Humes  v.  Third  Nat.  Bank,  54  Fed.  920,  4  C.  C.  A.  668,  holding  writ  de- 
fective where  all  joint  defendants  were  not  named;  Mercantile  Trust 
Co.  V.  Kanawha  etc.  Ry.  Co.,  58  Fed.  12,  7  C.  C.  A.  3,  holding  corpora- 
tion foreclosed  below  need  not  appear  in  writ  brought  by  appellant  from 
a  collateral  decree ;  Guarantee  Trust  Co.  v.  Buddington,  23  Fla.  520,  2 
South.  888,  where  citation  contained  all  names  in  body,  but  not  in  title. 

Bill  of  exceptions,  neither  signed  nor  sealed  by  Judge  below,  and  not 
showing  that  it  was  submitted  to  him,  cannot  be  considered,  and  Judgment 
must  be  afSnned. 

Approved  in  Maldney  v.  Adsit,  17$  U.  S.  285,  44  L.  Ed.  165,  20  Sup. 
Ct.  117,  holding  counsel  cannot  stipulate  the  correctness  of  bill  of  ex- 
ceptions not  signed  by  trial  judge;  Woods  v.  Beaton,  2  Alaska,  3,  where 
trial  judge,  to  whom  bill  of  exceptions  was  presented,  left  bench  with- 
out signing  it,  his  successor  cannot  sign  it ;  Paull  v','  Paull,  30  R.  I.  255, 
74  Atl.  1017,  where  trial  judge  has  ceased  to  act)  correctness  of  tran- 
script must  be  determined  by  Supreme  Court;  Stanton  v.  Embrey,  93 
U.  S.  555,  23  L.  Ed.  985,  holding  signing  of  bill  sufficient,  s6aKng  un- 
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necessary;  Lincoln  Bank  &  Safe  Deposit  Co.  v.  Allen,  82  Fed.  150,  27 
C.  C.  A.  87,  holding  statement  of  rulings  in  assignment  of  errors  insuffi- 
cient unless  embodied  in  properly  signed  bill  of  exceptions;  dissenting 
opinion  in  Fellman  v.  Royal  Ins,  Co.,  184  Fed.  683,  106  C.  C.  A.  657, 
to  point  that  absence  of  bill  of  exceptions  cannot  be  waived. 

Distinguished  in  Warner  v.  Texas  &  Pac.  R.  R.  Co.,  54  Fed.  922,  4 
C.  C.  A.  670,  holding  indorsement  of  allowance  on  petition  sufficient 
although  it  should  properly  appear  on  writ. 

Miscellaneous.  Cited  in  Murdoch  v.  Memphis,  20  Wall.  625,  22  L.  Ed* 
441,  holding  act  providing  that  appeals  shall  be  subject  to  same  roleS 
as  are  applied  to  writs  of  error,  refers  to  procedure  only. 

6  Wall.  368-382,  18  L.  Ed.  863,  GEISAB  ▼.  McDOWEUh 

Bules  as  to  rlgbt  of  pueblos  under  Mexlcaa  law  In  OaUf  omia  to  ad- 
joining lands,  examined  and  stated. 

Approved  in  Brownsville  v.  Cavazos,  100  U.  S.  139,  25  L.  Ed.  576» 
holding  land  of  individual  could  not  be  expropriated  without  compensa- 
tion by  such  assignment;  Montgomery  v.  Bevans,  1  Sawy.  674,  Fed.  Cas. 
9735,  upholding  title  to  pueblo  lands  granted  by  city  to  congressional 
confirmation;  Hale  v.  Akers,  69  Cal.  167,  10  Pac.  389,  holding  right  of 
grantee  of  confirmed  pueblo  title  superior  to  that  qf  prior  grantee  under 
floating  grant ;  United  States  v.  San  Pedro  etc.  Co.,  4  K.  M.  307, 17  Pae. 
419,  as  discussing  pueblo  grants. 

Until  pueblo  lands  were  definitely  assigned,  tbe  claim  of  tlie  ptiebla 
was  but  an  imperfect  one,  which  tlie  government  might  refuse  to  recognize 
or  might  recognize  qualifledly. 

Approved  in  Bowden  v.  San  Francisco,  199  U.  S.  600,  50  L.  Ed.  328» 
26  Sup.  Ct.  748,  following  rule ;  HoUaday  v.  San  Francisco,  124  Cal.  356, 
357,  57  Pac.  148,  holding  Van  Ness  ordinance  did  not  itself  operate  to 
convey  pueblo  title  to  possessor,  but  derived  its  force  from  act  of  Jaly 
1,  1864,  relinquishing  Federal  title  to  lands  in  city;  Wallace  v.  Adams, 
143  Fed.  724,  74  C.  C.  A.  540,  arguendo. 

Pueblo's  right  to  adjoining  lands  under  Mexican  law  amounted  to  little 
more  than  a  restricted  right  to  alienate  portions  thereof  to  its  inhabitants, 
and  to  use  remainder  as  commons,  or  as  a  source  of  revenue  or  other 'pub- 
lic purposes,  and  under  governmental  control. 

Approved  in  F.  A.  Hihn  Co.  v.  Santa  Cruz,  170  Cal.  444,  445, 150  Pac. 
66,  right  of  pueblo  to  control  beach  lands  for  common  use  of  inhabitants 
held  subject  to  disposition  by  United  States;  Palmer  v.  Low,  98  U.  S. 
16,  17,  25  L.  Ed.  64,  l\olding  statute  of  limitations  did  not  begin  to  run 
as  to  grantee  of  pueblo  lands  until  final  confirmation  of  city  title ;  United 
States  V.  Santa  Fe,  165  U.  S.  704,  705,  708,  713,  41  L.  Ed.  886,  886,  888» 
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17  Sup.  Ct.  483,  485,  486,  holding  inehoate  claim  of  city  to  pueblo  lands 
not  within  jurisdiction  of  court  of  private  land  claims ;  United  States  v. 
Sandoval,  167  U.  S.  297,  42  L.  Ed.  174,  17  Sup.  Ct.  875,  holding  equi- 
table rights  under  inchoate  pueblo  claims  cc^nizable  by  political,  not 
judicial,  department;  People  v.  Holladay,  68  Cal.  443,  9  Pac.  656,  hold- 
ing title  passing  to  city  by  act  of  July  1, 1864,  unaffected  by  prior  judg- 
ment; Baker  v.  Brickell,  87  Cal.  334,  25  Pac.  490,  holding  title  of  San 
Francisco  to  pueblo  lands,  after  confirmation,  subject  to  trust  for  in- 
habitants in  possession ;  Galvin  v.  Palmer,  113  Cal.  52,  45  Pac.  173,  hold- 
ing land  confirmed  to  city  by  Congress  held  in  trust  for  actual  possessors 
thereof;  San  Francisco  v.  Scott,  111  U.  S.  769,  28  L.  Ed.  593,  4  Sup.  Ct. 
688,  holding  controversy  as  to  effect  of  alcalde  title  presented  no  Fed- 
eral question. 

Where  both  parties  appeal  and  one  of  tbem  withdraws  its  appeal,  giving 
the  other  leave  to  proceed  upon  the  decree  as  final,  and  the  latter,  Instead 
ot  withdrawing  and  so  proceeding  continnes  its  appeal,  the  whole  issue  is 
kept  open. 

Distinguished  in  United  States  v.  Lies,  170  U.  S.  636,  42  L.  Ed.  1173, 

18  Sup.  Ct.  784,  holding  where,  after  withdrawal  of  government's  appeal, 
importer  withdraws  his  appeal,  deeision  stands. 

Appeal,  so  called,  from  deeision  of  OaUfornia  land  commissioners  to 
BIstiict  Oonrt  is  not  property  an  appeal,  hut  an  original  snlt,  in  which  new 
evidence  may  he  admitted. 

Approved  in  Reese  v.  United  States,  9  Wall.  19, 19  L.  Bd.  548,  holding 
sureties  on  bail  bond  released  by  stipulation  that  defendant  might  re- 
main away  until  disposal  of  case  pending  in  land  commission. 

Distinguished  in  United  States  v.  Lies,  74  Fed.  547,  20  C.  C.  A.  651, 
holding  application  to  court  for  review  of  boards  of  customs  appraisers 
practically  an  appeal. 

In  execution  of  its  treaty  obligations  respecting  Mexican  land  claims  in 
OaUfoinia^  the  goveniment  may  adopt  such  modes  of  procedure  as  it  deems 
expedient,  acting  by  special  laws,  examining  hoards  or  the  courts,  allowinfif 
or  ^'wiying  appeals  and  arresting  action  of  courts  at  any  stage. 

Approved  in  Trenouth  v.  San  Francisco,  100  U.  S.  255,  25  L.  Ed.  627, 
upholding  acts  of  Congress  respecting  city's  title  to  pueblo  lands,  passed 
pending  suits ;  Apis  v.  United  States,  88  Fed.  936,  holding  permission  to 
holders  under  Mexican  grant  to  litigate  claims  in  District  Court  revo- 
cable by  Congress  prior  to  final  decree. 

Powers  of  Congress  over  treaties — Congress  may  abrogate.    Note, 
81  Am.  Dec.  540. 

Title  of  San  Francisco  to  pueblo  lands  rests  upon  decree  of  Circuit 
Conrt  as  modified  by  act  of  March  8,  1866. 
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Approved  in  Burk  v.  Howe,  171  Cal.  244,  152  Pac.  435,  upholding 
pueblo  title  to  lands  neat*  Fort  Mason  military  re'servation ;  Lynch  v. 
Bernal,  9  Wall.  324,  19  L.  Ed.  716,  holding  grantee  of  city,  before  final 
determination  of  title,  took  subject  to  same)  San  Francisco  v.  Le  Roy, 
138  U.  S.  664,  667,  34  L.  Ed.  1099,  1100,  11  Sup.  Ct.  366,  367,  holding 
grantee  of  such  title  cannot  be  divested  thereof  by  subsequent  act  of 
city ;  Montgomery  v.  Bevans,  1  Sawy.  675,  Fed.  Cas.  9735,  holding  decree 
of  Circuit  Court  must  be  read  as  if  act  were  inserted  therein. 

Wben,  by  confirmation  on  appeal  or  by  legislation,  a  decree  of  Cbtlif  omia 
land  commission  becomes  final,  it  takes  effect  by  relation  as  of  day  when 
petition  was  presented  to  board  of  land  commissioners. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  patentee  under  homestead  laws  may  re- 
cover for  timber  cut  from  homestead  after  he  had  made  entry  but  before 
he  had  taken  possession;  United  States  v.  Anderson,  194  U.  S.  399,  48 
L.  Ed.  1039,  24  Sup.  Ct.  716,  government  canHot,  as  against  grantees  of 
lands  within  indemnity  limits  of  railroad  grant,  retain  sums  collected 
for  removal  of  stone  between  selection  and  approval  of  selection;  Pey- 
ton V.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  homestead  patentee  may 
recover  value  of  timber  wrongfully  cut  after  initiation  of  claim  and 
prior  to  issuance  of  patent;  Florida  Town  Xmp.  Co.  v.  Bigalsky,  44  Fla. 
776,  33  South.  451,  President  could  in  1842  and  1849,  by  executive  order* 
without  special  congressional  authorization,  reserve  part  of  public  do- 
main on  Amelia  Islafid  for  military  reservation;  dissenting  opinion  in 
United  States  v.  Loughrey,  172  U.  S.  229,  43  L.  Ed.  466, 19  Sup.  a./ 162, 
majority  holding  legal  title,  until  enforcement  of  forfeiture,  remains  in 
grantee.    . 

President  possesses  the  power,  recognized  by  Congress,  to  reserve  and 
set  apart  for  public  uses  land  belonging  to  the  United  States. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  469,  471,  473, 
69  U  Ed.  679,  680,  681,  35  Sup.  St.  309,  upholding  order  of  September 
«27, 1909,  under  which  oil  lands  were  temporarily  withdrawn  from  entry ; 
Donnelly  v.  United  States,  228  U.  S.  256,  Ann.  Oas.  1913E,  710»  57  L.  £d. 
826,  33  Sup.  Ct.  449,  upholding  presidential  order  of  October  16,  1891, 
extending   boundaries   of  Hoopa   Valley   Indian   Reservation;    United 
States  V.  Grand  Rapids  etc.  R.  Co^^  154  Fed.  135,  order  withdrawing: 
lands  for  benefit  of  cerjbain  Indians  upheld,  though  it  transpired  that 
they  were  not  needed  for  that  purpose;  Sawyer  v.  Osterhaus,  212  Fed. 
775,  though  sw:amj>-lands  were  granted  to  State,  they  might  be  devoted 
to  necessary  public  purpose  prior  to  ascertainment  by  survey  or  patent ; 
United  States  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  207  Fed.  172,  acts  of  March 
3,  1891,  authorizes  President  to  make  temporary  withdrawals  of  pablio 
lands  with  view  to  creation  of  forest  reservation;  United  States  v.  TulLy, 
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140  Fed.  901,  recitii^  history  of  Fort  Misspula  Military  Reservation; 
Gibson  v.  Anderson,  131  Fed.  41,  65  C.  C.  A.  277,  President  may  reserve 
portion  of  anoccnpied  public  lands  for  Indian  reservation,  notwitljistand- , 
ing  Rev.  Stats.,  §  2319,  relating  to  mineral  deposits  on  public  lands; 
United  States  v.  Leathers,  6  Sawy.  20,  Fed.  Cas.  15,581,  upholding  reser- 
vation by  President  for  use  of  Indians;  United  States  v.  Payne,  2 
McCrary,  296,  8  Fed.  888,  affirming  conviction  for  illegal  entry  on  Indian 
reservation  reserved  by  President;  Apis  v.  United  States,  88  Fed.  940, 
upholding  presidential  reservation  for  Indians. as  against  claimants  un- 
der inchoate  Mexican  grant;  Onderdonk  v.  San  Francisco,  75  Cal,  538, 
Yl  Pac.  679,  holding  San  Francisco  Presidio  a  valid  presidential  reser- 
vation; Nevada  Ditch  Co.  v.  Bennett,  30  Or.  103,  60  Am.  St.  Rep.  786,  45 
Pac.  484,  applying  rule  to  streams  flowing  through  reservations ;  dis- 
senting opinion  in  United  States  Vr  Lee,  106  U.  S.  246,  27  L.  Ed.  191,  1 
Sop.  Ct.  282,  holding  possession  of  United  States  for  public  purposes, 
under  presidential  authority,  cannot  be  disturbed  in  ejectment,  majority 
contra;  Crawford  v.  Burr,  2  Alaska,  35,  arguendo. 

Distinguished  in  United  States  v.  Midway  Northern  Oil  Co.,  216  Fed. 
805,  executive  order  of  1909  withdrawing  oil  lands  from  entry  held  in- 
valid; Northern  Pac.  Ry.  Co.  v.  Mitchell,  208  Fed.  471,  order  of  brigadier- 
general  and  department  commander  protecting  lands  from  settlement  by 
others  than  Indians  did  not  prevent  location  of  railroad  thereon;  dis- 
senting opinion  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  495,  59 
L.  Ed.  690,  35  Sup.  Ct.  309,  majority  upholding  order  of  September  ^7, 
1909,  under  which  oil  lands  were  temporarily  withdrawn  from  entry. 

In  this  case,  defendant  in  ejectment  was  a  XTnited  States  military  offi- 
cer, l)ut  point  that  this  rendered  the  suit  one  against  United  States,  although 
raised,  was  not  passed  upon. 

Approved  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  10, 114  C.  C.  A. 
21,  Indian  agent  may  be  made  party  to  suit  to  determine  rights  under 
basis  of  Indian  lands;  St.  Louis  &  S.  F.  R.  Co.  v.  Allen,  181  Fed.  722, 
suit  against  members  of  State  Railroad  Com'mission  to  enjoin  enforce- 
ment of  order  of  commission  is  not  "suit  against  State";  Wadsworth  v. 
Boysen,  148  Fed.  780,  78  C.  C.  A.  437,  denying  Federal  jurisdiction  over 
suit  to  enjoin  Indian  agent  from  obstructing  complainant  from  prospect- 
ing on  government  lands;  O'Reilly  De  Camara  v.  Brooke,  135  Fed.  388, 
upholding  right  of  action  against  military  governor  of  Cuba  for  tort 
committed  in  official  capacity  against  individual  in  course  of  civil  admin- 
istration; Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S.  452,  27  L.  Ed. 
994,  3  Sup.  Ct.  297,-  Virginia  Coupon  Cases,  114  U.  S.  288,  29  L.  Ed.  192, 
5  Sup.  Ct.  912,  Reagan  v.  Farmers'  Loan  etc.  .Co.,  154  U.  S.  391,  38  L.  Ed. 
1021,  14  Sup.  Ct.  1052,  and  Tindal  v.  Wesley,  167  U.  S.  214, 42  L,  Ed. 
140,  17  Sup.  Ct.  774,  all  holding  State  court  not  divested  of  jurisdiction 
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by  mere  assertion  that  defendant  acted  under  government  authority; 
United  States  v.  Lee,  106  U.  S.  214,  216,  217,  27  L.  Ed.  180,  181,  1  Sup. 
Ct.  256,  257,  258,  holding  fact  that  land  is  held  by  military  officer  for 
public  use  no  defense  in  ejectment  by  one  showing  title;  Lee  v.  Kauf- 
man, 3  Hughes,  134,  138,  Fed.  Cas.  8191,  and  Lee  v.  Kaufman,  3  Hughes, 
150,  Fed.  Cas.  8192,  holding  fact  of  Federal  possession  for  public  use 
cannot  defeat  jurisdiction  to  try  title ;  Head  v.  Porter,  48  Fed.  483,  486, 
h6lding  officer  commanding  armory  may  be  sued  for  patent  infringe- 
ment, although  he  acted  under  government  orders;  Polack  v.  Mansfield, 
44  Cal.  42,  13  Am.  Rep.  156,  holding  military  officer  of  United  States 
may  be  sued  in  ejectment;  King  v.  La  Grange,  61  Cal.  228,  230,  holding 
ejectment  maintainable  against  United  States  officer  in  possession  on 
behalf  of  government;  Budd  v.  Tax  Collector,  36  La.  Ann.  961,  holding 
action  against  collector  to  prevent  recording  of  property  adjudged  to 
State  maintainable. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
889. 

Right  to  maintain  ejectment  against  servant  or  agent  in  actual  pos- 
session of  premises.    Note,  Ann.  Oas.  19130,  357. 

Miscellaneous.  Cited  in  Trenouth  ▼.  San  Francisco,  100  U.  S.  251,  85 
L.  Ed.  626,  as  defining  pueblo;  Michenor  y.  Reinaeh,  49  La.  Ann.  363, 
21  South.  553,  erroneously. 

6  WaU.  382^86,  18  L.  Ed.  848,  THE  VICTrOBT. 

To  give  Supreme  Court  jurisdiction  on  error  to  State  court,  record  most 
show  a  Federal  point  to  have  beoi  raised  and  determined  adversely  to  plain- 
tiif  in  error,  it  not  being  enough  that  it  ought  to  have  been  raised. 

Approved  in  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed.  764,,  103  C.  C.  A. 
89,  statement  in  opinion  not  necessary  to  decision  and  not  referring  to 
prior  rulings,  held  not  to  show  intention  to  overrule  them;  WoodrufE  v. 
Parham,  8  Wall.  138,  19  L.  Ed.  387,  holding  no  proposition  can  be  said 
to  have  been  overruled  which  was  not  in  mind  of  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  45. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Nate,  63  L.  R.  A.  472,  475. 

6  WaU.  386-402,  18  I..  Ed.  830,  UNITED  STATES  v.  HABTWELZ^ 

An  offlce  is  a  public  station,  or  emplomiiflnt,.  conferred  by  appointment 
of  govemmentb  The  term  embraces  the  ideas  of  tenure,  duration,  emolument 
and  duties. 
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Approved  in  Lucas  v.  Fntrall,  84  Ark.  647,  648,  106  S.  W.  669,  670, 
/raperintendent  of  State  school  for  blind  is  pnblie  officer;  Vinceriheller 
y.  Reagan,  69  Ark.  474,  64  S.  W.  284,  holding  pomolc^st  appointed  by 
Tuuversity  trustees  for, specified  term  is  officer  whose  office  may  be  abol- 
ished by  l^slative  act;  Patton  v.  Board  of  Health,  127  Cal.  396,  399, 
78  Am.  St.  Rep.  71,  74,  69  Pac.  706,  706,  holding  health  inspector  ap- 
pointed by  city  health  board  is  public  officer  who  may  be  removed  by 
board  without  notice  of  charges;  State  v.  Mackie,  82  Conn.  401,  26 
L.  R.  A.  (N.  S.)  660,  74  Atl.  761,  position  of  deputy  building  inspector 
is  "public  officer" ;  Hughes  v.  Traeger,  264  111.  615, 106  N.  E.  432,  semble, 
that  stenographer  of  city  of  Chicago  is  officer;  Wells  v.  State,  175  Ind. 
384,  Ann.  Oas.  19130,  86,  94  N.  E.  322,  deputy  auditor  is  public  officer ; 
Smith  V.  Van  Buren  Co.,  126  Iowa,  467, 101  N.  W.  187,  construing  Code, 
§  441,  relating  to  selection  of  official  newspaper  by  supervisors ;  State  v. 
Rose,  74  Kan.  267, 10  Ann.  Oaa.  927,  6  L.  R.  A.  (N.  8.)  848,  86.Pac.  298, 
mayor  ousted  for  misconduct  cannot  hold  the  office  during  remainder  of 
term  to  which  he  had  been  elected;  State  v.  Theus,  114  La.  1104,  38 
South.  873,  parish  superintendent  of  public  instruction  is  a  public  officer; 
State  T.  Maroney,  191  Mo.  646,  90  S.  W.  146,  judges  and  clerks  of  elec- 
tion appointed  under  Laws  1903,  p.  170,  are  public  officers  holding  for 
fixed  period;  Hand  v.  Cook,  29  Nev.  642,  92  Pac.  9,  government  mineral 
surveyor  held  not  to  be  officer  or  employee  of  general  land  office  so  as  to 
prevent  him  from  acquiring  title  to  public  land ;  Opinion  of  the  Justices, 
73  N.  H.  622,  62  Atl.  970,  notaries  public  are  public  officers;  Campbell 
V.  Gilkyson,  78  N.  J.  L.  330,  76  Atl.  161,  statutory  provision  for  retire- 
ment of  militia  officers  for  age  held  to  violate  constitutional  provision   ' 
that  they  should  be  removed  only  by  sentence  of  court-martial;  Groves 
V.  Barden,  169  N.  C.  11,  12,  84  S.  E.  1044,  rural  mail  carrier  held  to  be 
"public  officer";  Guthrie  Daily  Leader  v.  Cameron,  3  Okl.  682,  41  Pac. 
636,  Sess.  Laws  1896,  p.  47,  does  not  create  office  of  public  printer; 
Childs  V.  State,  4  Okl.  Cr.  481,  38  Ii.  R.  A.  (N.  S.)  563,  113  Pac.  648,  to 
point  that  office  may  be  legal  though  provision  for  its  compensation  is 
void;  Hartigan  v.  Board  of  Regents  of  West  Vii^nia  University,  49 
W.  Va.  20,  38  S.  E.  701,  holding  university  professor  not  an  officer  so 
that  notice  and  hearing  are  necessary  to  removal;  Sanders  v.  Belue,  78 
S.  C.  174,  68  S.  E.  763,  poorhouse  superintendent  held  to  be  public  officer; 
State  V.  Crump,  134  Tenn.  130,  183  S.  W.  507,  mayor  and  vice-mayor 
ousted  from  office  might  qualify  for  subsequent  terms;  Day  v.  Sharp, 
128  Tenn.  346,  161  S.  W.  996,  disqualified  person  elected  to  office  held 
not  entitled  to  remainder  of  term  upon  removing  disqualification ;  United 
States  V.  Moore,  95  U.  S.  762,  24  L.  Ed.  588,  holding  past  assistant  naval 
surgeoncy  an  office;  Thomas  v.  Chicago  etc.  Ry.  Co.,  37  Fed.  549,  hold- 
ing master  in  chancery  a  public  officer;  Northwestern  Ins.  Co.  v.  Quinn, 
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69  Fed.  464,  holding  master  in  chancery  an  officer  of  United  States; 
United  States  v.  McCroiy,  91  Fed.  296,  33  C.  C.  A.  515,  holding  letter 
carriers' public  officers;  In  re  Notaries  Public,  9  Colo.  629,  21  Pac.  473,' 
holding  notaries  public  officers ;  State  v.  Hocker,  39  Fla.  485,  63  Abl  8t. 
Bep.  178,  22  South.  723,  holding  board  of  legal  examiners  public  officers; 
Foltz  V.  Kerlin,  105  Ind.  223,  55  Am,  Rep.  198,  4  N.  E.  440,  holding  town- 
ship trustees,  and  postmasters,  public  pffice^s;  State  v.  Cook,  17  Mont. 
534,  43  Pac.  929,  holding  State  capitol  commissioners  public  officers; 
Lewis  V.  Jersey  City,  51  N.  J.  L.  242,  17  Atl.  112,  holding  bridge-tender, 
appointed  by  public  works  board,  an  officer,  contra  as  to  foreman  with 
intermittent  duties ;  Oliver  v.  Mayor  etc.  of  Jersey  City,  63  N.  J.  L.  102, 
42  Atl.  734,  holding  colonelcy  in  volunteer  forces  a  public  office  and  in- 
cumbent debarred  from  holding  civil  office  contemporaneously;  Univer- 
sity R.  R,  Co.  V.  Holden,  63  N.  C.  422,  holding  railroad  directors,  ap- 
pointed by  Governor,  public  officers;  ^tate  v.  Brennan,  49. Ohio  St.  38, 
29  N.  E.  594,  holding  county  stationery  storekeeper  appointed  by  clerk 
of  court  a  public  officer;  State  v.  Ware,  13  Or.  385,  10  Pac.  888,  holding 
circuit  judge  a  public  officer;  McComick  v.  Thatcher,  8  Utah,  301,  17 
L.  R.  A.  250,  30  Pac.  1093,  holding  trustees  of  territorial  college  public 
officers ;  Kendall  v.  Raybauld,  13  Utah,  234,  44  Pac.  1036,  holding  ins})ec- 
tor  of  provisions  a  public  officer;  Board  of  Commissioners  v.  Bums,  3 
Wyo.  696,  29  Pac.  896,  holding  county  treasurer  a  public  officer;  Bryan 
V.  Patrick,  124  N.  C.  662,  33  S.  E.  153,  holding  act  changing  terms  of 
improvement  commissioners  and  appointing  new  ones,  during  term  of 
previously  appointed  officers,  invalid;  Bamhill  v.  Thompson,.  122  N.  C. 
496,  29  S.  E.  721,  holding  county  board  of  education  a  public  office; 
Moll  V.  Sbisa,  51  La.  Ann.  292,  25  South.  142,  holding  clerk  of  recorder's 
court  a  public  officer ;  Oldham  v.  Mayor  etc.,  102  Ala.  366,  14  South.  795, 
holding  municipal  office  may  be  abolished  during  term  of  incumbent; 
dissenting  opinion  in  Price  v.  Anderson,  65  Miss.  427,  4  South.  101, 
majority  holding  judge  may  be  deprived  of  office  by  rearrangement  of 
districts;  dissenting  opinion  in  State  v.  Cole,  38  Nev.  246,  148  Pac.  561, 
majority  holding  exposition  commissioner  of  State  for  Panama-Pacific 
Exposition  not  to  be  officer. 

Distinguished  in  Rhoden  v.  Johnston,  121  Ark.  320,  181  S.  W.  129, 
road  overseer  employed  under  contract  by  iounty  court  held  not  to  be 
officer;  Porter  v.  Murphy,  7  Ind.  Ter.  426,  104  S.  W.  669,  attorney  em- 
ployed by 'chief  of  Indian  tribe  held  not  to  be  officer;  State  v.  Corcoran, 
206  Mo.  19,  12  Ann.  Oas.  565,  103  S.  W.  1049,  jury  commissioner  held 
not  to  be  officer  within  constitutional  provision  limiting  term  of  office 
to  four  years ;  State  v.  Cole,  38  Nev.  223,  148  Pac.  553,  exposition  com- 
missioner of  State  for  Panama-Pacific  Exposition  held  not  officer;  State 
V.  Stevens,  34  Nev.  143,  116  Pac.  604,  position  of  t.own-site  trustee  is 


425  UlflTED  STATES  v.  HARTWELL.     *  Wall.  385-402 

not  office  so  as  to  disqualify  district  judge  from  acting  as  such; 
Oreenough  v.  Lucey,  28  R.  I.  231,  66  Atl.  301,  Democratic  ward  commit- 
teeman held  not  public  officer;  In  re  Appointment  of  Revisor,  141  Wis. 
609,  18  AxuL  Oas.  1176,  124  N.  W.  676,  State  library  trustee  not  public 
officer  so  as  to  disqualify  Supreme  Court  justice  from  acting  as  such; 
State  V.  Spaulding,  102  Iowa,  644,  72 -N.  W.  289,  holding  treasurer  of 
pharmacy  commission  not  a  public  officer;  Attorney  General  v.  Drohan, 
169  Mass.  535,  61  Am.  St.  Ee^.  802,  48  N.  E.  281,  holding  membership  in 
political  party  committee  not  an  office;  Ricker*s  Petition,  66  N.  H.  231, 
24  L.  B.  A.  751,  29  Atl.  571,  holding  attorneyship  not  a  public  office 
from  which  women  are  barred;  People  v.  Duane,  121  N.  Y.  375,  24  N.  E. 
847,  holding  retired  army  officer,  drawing  half  pay,  not  a  public  officer, 
and  eligible  to  civil  office;  Guthrie  Leader  v.  Cameron,  3  Okl.  682,  41 
Pac.  636,  holding  State  printer  a  contractor,  not  an  officer;  People  v. 
Hopt,  3  Utah,  402,  4  Pac.  255,  holding  juror  not  an  officer  within  act 
disqualif3dng  polygamists. 

What  are  public  offices.    Note^  63  Am.  St.  B«p.  185,  188,  189,  190, 
192. 

What  is  office  and  how  distinguished  from  employment.    Note,  72 
Am.  Dec.  180,  181,  182,  183. 

How  far  offices  subject  to  legislative  control.    Note,  25  Am.  Dec. 
704. 

Distinction  between  office  and  emplo3anent.    Note,  17  Ann.  Oas. 
463. 

Who  are  public  officers.    Note,  17  L.  R.  A.  243,  249. 

Olerk  ai>pointed  Ify  head  of  department,  under  provisions  of  law,  wltb 
fixed  salary  and  permanent  occupation,  smd  tenure  not  subject  to  that  of  his 
enperlor,  is  a  pnbUc  offlcer  within  meaning  of  act  of  1846^  punishing  oflLcen 
embeoling  public  moneys. 

Approved  in  McGregor  v.  United  States,  134  Fed.  196,  69  C.  C.  A.  477, 
clerk  in  Postoffice  Department  is  officer  indictable  under  Rev.  Stats., 
§§  1781,  1782,  prohibiting  officers  from  receiving  compensation  for  aid- 
ing* in  procuring  government  contract ;  McDonald  v.  Nebraska,  101  Fed. 
173,  41  C.  C.  A.  278,  upholding  Federal  court's  jurisdiction  over  suit 
against  national  bank  receiver  in  his  official  capacity;  United  States  v. 
Perkins,  116  U.  S.  484,  29  K  Ed.  700,  6  Sup.  Ct.  450,  holding  naval  cadet 
en^neer  appointed  by  Secretary  of  Navy  a  public  officer;*  Nishimura 
Ekiu  V.  United  States,  142  U.  S.  663,  86  L.  Ed.  1150,  12  Sup.  Ct.  339, 
holding  immigration  inspector  a  public  officer;  United  States  v.  Cook, 
154  U.  S.  555,  18  L.  Ed.  835,  14  Sup.  Ct.  1211,  an  identical  case;  United 
States  V.  Bloomgardt,  2  Ben.  358,  Fed.  Cas.  14,612,  a  similar  case ;  Stan- 
ton V.  Wilkeson,  8  Ben.  360,  361,  Fed.  Cas.  13,299,  holding  receiver  of 
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national  bank  an  officer  of  United  States;  CInited  States  v.  Bowerman, 
24  Fed.  Gas.  1211,  holding  deputy  collector  an  officer  within  act;  Freling- 
huysen  v.  Baldwin,  12  Fed.  397,  holding  receiver  of  national  bank  a  pub- 
lic officer;  Price  v.  Abbott,  17  Fed.  508,  holding  receiver  of  national 
bank  a  public  officer;  United  States  v.  Bomeman,  36  Fed.  258,  holding 
assistant  treasurer's  cashier  an  officer  within  the  act ;  Myers  v.  Het- 
tinger,  94  Fed.  372,  37  C.  0.  A.  369,  allowing  national  bank  receiver  to 
sue  as  officer  in  Federal  court;  State  v.  Brandt,  41  Iowa,  607,  holding 
deputy  State  treasurer  a  public  officer;  Moll  v.  Sbisa,  51  La.  293,  25 
South.  142,  holding  clerk  of  recorder's  clerk  an  officer,  and  his  salary 
exempt;  dissenting  opinion  in  Bridges  v.  Stephens,  132  Mo.  554,  34  S.  W. 
563,  majority  holding  promise  by  national  bank  receiver  to  waive  stat- 
ute of  limitations  is  binding. 

Distinguished  in  Martin  v.  United  States,  168  Fed.  203,  93  C.  C.  A. 
484  (reversing  7  Ind.  Ter.  463,  464,  104  S.  W.  683),  clerk  to  commis- 
sioner of  Five  Civilized  Tribes  held  not  officer  within  statute  penalizing 
removal  of  records ;  United  States  v.  SchUerholz,  137  Fed.  620,  622,  623, 
special  agent  of  Land  Department  appointed  under  appropriation  act  of 
June  4,  1897,  was  not  United  States  officer  within  meaning  of  Rev. 
Stats.,  §  5481,  relating  to  extortion ;  United  States  v.  Cole,  130  Fed.  619, 
cashier  of  mint  appointed  under  Rev.  Stats.,  §  3504,  is  not  officer  of  mint 
within  Rev.  Stats.,  §  3506,  relating  to  custody  of  coin;  United  States  v. 
Germaine,  99  U.  S.  511,  25  L.  Ed.  483,  holding  surgeon  appointed  by  pen- 
sion commissioner,  with  intermittent  duties,  not  a  public  officer;  Hall  v. 
Wisconsin,  103  U.  S.  8,  26  L.  Ed.  304,  holding  geological  commissioners 
acting  under  contract,  not  public  officers;  United  States  v.  Smith,  124 
U.  S.  532,  31  L.  Ed.  536,  8  Sup.  Ct.  598,  holding  customs  clerk,  holding 
his  position  at  wiU  of  collector,  not  an  officer  within  said  act;  Auffmordt 
v.  ^edden,  137  U.  S.  327,  34  U  Ed.  680,  11  Sup.  Ct.  108,  holding  mer- 
chant appraiser  selected  for  particular  case  not  an  officer;  State  v. 
Spaulding,  102  Iowa,  647,  72  N.  W.  290,  holding  treasurer  appointed 
without  State  authorization  by  pharmacy  commission  no  officer. 

Embezzlement.    Note,  98  Am.  Dec.  167.  , 

Sixteenth  section  of  act  of  1846,  providing  f or  TmMime&t  of  officers 
embezzling  public  moneys,  is  not  limited  to  principal  officers,  but  includes 
subordinates. 

Approved  in  UnitjBd  States  v.  Cook,  154  U.  S.  555,  18  L.  Ed.  885,  14 
Sup.  Ct.  1211,  following  rule. 

Bule  of  strict  construction  of  penal  statutes  is  not  violated  by  adopting 
that  sense  of  words  used  which  best  harmonizes  with  context,  and  promotes 
»ln  fullest  manner  the  legislative  objects. 

Approved  in  Lamar  v.  United  States,  241  U.  S.  112,  60  L.  Ed.  916,  36 
Sup.  Ct.  535|  member  of  House  of  Representatives  is  officer  within  mean* 
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ing  of  statute  penalizing  false  personation  of  Federal  officer;  United 
States  V.  Corbett,  215  U.  S.  242,  54  L.  Ed.  176,  30  Snp.  Ct.  81,  Controller 
of  the  Currency  is  agent  within  statute  penalizing  making  of  false  re- 
port of  national  bank  to  Agent;  Bolles  v.  Outing  Company,  175  U.  S. 
265,  44  Ik  £d.  157,  20  Sup.  Ct.  95,  holding  penalty  for  infringement  of 
eopyright  imposed  by  Rev.  Stats.,  §  4965,  does  not  extend  to  sheets 
proved  to  have  been  in  possession  at  some  time  within  two  years  prior 
to  action;  Wadsworth  v.  Boysen,  148  Fed.  776,  78  C.  C.  A.  437,  con- 
struing 36  Stat.  1016,  ratifying  agreement  by  which  Shoshone  Indians 
ceded  Wind  River  Reservation;  United  States  v.  Greene,  146  Fed.  779, 
construing  Rev.  Stats.,  §  5497,  relating  to  embezzlement  of  public  money ; 
Mclnemey  v.  United  States,  143  Fed.  733,  74  C.  C.  A.  655,  original  appli- 
cation of  alien  for  naturalization  filed  in  Federal  court,  together  with 
record  of  proceedings  thereon,  constitute  record*  within  Rev.   Stats., 
§ 5403,* punishing  theft  of  records;  United  States  v.  Baltic  Mills* Co., 
124  Fed.  39,  59  C.  C.  A«  558,  holding  want  advertisement  in  English 
newspaper  within  alien  contract  labor  law  making  it  penal  to  encourage 
migration  oi  aliens  by  promise  of  employment  through  advertisement ; 
United  States  v.  Booker,  98  Fed.  294,  holding  error  to  convict  national 
bank  president  under  Rev.  Stats.,  §  5209,  for  making  false  entries  in  re- 
port to  controller  upon  evidence  that  he  signed  and  verified  such  re- 
ports, where  it  is  shown  that  such  entries  were  not  made  by  him  or  by 
his  direction;  United  States  v.  First  Nat.  Bank,  190  Fed.  339,  bank 
which  collects  draft  and  delivers  bill  of  lading  for  liquor  held  to  "col- 
lect purchase  price"  within  statute;  St.  Louis  etc.  Ry.  Co.  v.  Waldrop, 
93  Ark.  45,  123  S.  W.  780,  raih-oad  company  not  relieved  from  penalty 
for  overcharge  by  reason  of  mistake;  Hamer  v.  People,  205  111.  573,  68 
N,  E.  1063,  holding  dramshop  act  prohibiting  sale  of  intoxicants  to  any 
minor  without  written  order  of  parent  does  not  permit  minors  to  deter- 
mine for  themselves  how  frequently  they  may  partake  of  intoxicants; 
State  v.  J.  P.  Bass  Pub.  Co.,  104  Me.  292,  20  L.  It.  A.  (N.  8.)  495,  71' 
Atl.  895,  statute  forbidding  advertising  of  sale  of  intoxicating  liquors 
includes  liquors  sold  outside  State;  State  v.  Woodward,  182  Mo.  407, 103 
Am.  St.  Rep.  646,  81  S.  W.  862,  under  Rev.  Stats.  1899,  §  2043,  punish- 
ing bribery  of  or  attempt  to  bribe  jurors,  evidence  showing  proposal  of 
willingness  to  give  bribe  is  sufficient;  State  v.  Hesterly,  182  Mo.  27,  28, 
103  Am.  St.  Rep.  684,  8;  S.  W.  628,  Rev.  Stats.  1899,  §  1845,  prohibits 
teacher  from  carnally  knowing  female  pupil  under  eighteen  at  any  time 
daring  existence  of  relation  of  teacher  and  pupil ;  State  v.  Davidson,  172 
Mo.  App.  364,  157  S.  W.  892,  statute  penalizing  attempt  to  induce  wit- 
ness to  abscond  by  bribery  held  not  to  require  actual  exhibition  of  bribe ; 
Bullard  v.  Smith,  28  Mont.  397,  72  Pac.  763,  holding  Laws  1899,  p.  115, 
did  not  make  negotiable  a  note  given  prior  to  passage  which  was  non- 
negotiable  by  reason  of  provision  for  attorney's  fees;  Ex  parte  Prosole, 
23  Nev.  384,  AmL  Oas.  1912D,  228,  10»  Pac.  633,  words  ''and  punished 
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accordingly"  held  to  refer  to  punishment  tot  offense  prescribed  in  pre- 
ceding section;  Battle  v.  City  of  Rocky  Mount,  156  N.  C.  334,  72  S.  E. 
356,  provision  that  aldermen  shall  elect  recorder  held  mandatory;  Con- 
rad v.  State,  75  Ohio  St.  70,  8  Ann.  Gas.  966,  6  L.  R.  A.  (U.  S.)  1154, 
78  N.  E.  959,  where  two  commit  burglary  together  and  one  kills  officer 
in  trying  to  escape,  both  are  guilty  of  murder;  Rakowski  v.  Wagoner, 
24  Okl.  285, 103  Pac.  633,  holding  words  "term"  and  "session"  to  be  used 
interchangeably,  in  order  to  uphold  constitutionality  of  statute;  Choctaw 
etc.  R.  R.  Co.  V.  Alexander,  7  Okl.  595,  54  Pac.  422,  construing  Stats. 
1893,  p.  597,  c.  38,  regulating  prairie  fires}  dissenting  opinion  in  Fee  v. 
Durham,  121  Fed.  471,  57  C.  C.  A.  584,  majority  holding  where  January 
1st  was  on  Monday  and  employees  of  first  locator  left  tools  in  claim  over 
Sunday,  he  was  still  in  possession  as  to  one  locating  between  12  and 
1  A.  M.,  Monday,  though  full  assessment  work  had  not  been  done;  dis- 
senting opinion  in  Chauncey  v.  Dyke  Bros.,  119  Fed.  16,  55  C.  C.  A.  579, 
majority  holding  Acts  Ark.  1895,  p.  217,  §  3,  gives  mechanics'  liens  prior- 
ity over  mortgage  given  to  raise  money  for  improvements ;  In  re  Coy, 
31  Fed.  800,  127  U.  S.  739,  construing  election  law,  providing  for  cus- 
tody of  t^lly-sheets,  to  mean  actual  custody;  Calderon  v.  Atlas  S.  S. 
Co.,  170  U.  S.  281,  42  L.  Ed.  1036,  18  Sup.  Ct.  592,  applying  rule  to  con- 
struction of  carrier's  contract;  United  States  v.  Hamilton,  26  Fed.  Cas. 
92,  construing  penalty  provided  by  section  4143,  Revised  Statutes,  as 
equal  to  value  of  vessel  when  seized;  United  States  v.  Pratt,  27  Fed. 
Cas.  611,  holding  postal  card  imputing  immorality  within  act  prohibit- 
ing mailing  cards  containing  indecent  epithets;  United  States  v.  Trice, 
30  Fed.  495,  construing  Revised  Statutes,  §  5347,  punishing  officers  beat- 
ing crew  as  including  persons  in  temporary  authority;  United  States  v. 
Huggett,  40  Fed.  638,  holding  rule  resolving  reasonable  doubt  in  favor 
of  accused,  not  applicable  to  statutory  construction;  United  States  v. 
French,  57  Fed.  386,  construing  "abet,  being  then  and  there  a  director," 
as  not  necessarily  charging  abetting  in  official  capacity;  Detroit  Citizen 
etc.  Ry.  Co.  v.  Detroit,  64  Fed.  640,  26  L.  R.  A.  676,  12  C.  C.  A.  365,  con- 
struing street  railroad  acts,  and  reviewing  cases  on  construction;  Little 
Rock  etc.  R.  R.  Co.  v.  Oppenheimer,  64  Ark.  289,  44  L.  B.  A.  360,  43 
S.  W.  157,  construing  law  regarding  discrimination  in  freight  transporta- 
tion; Ejnre  v.  Harmon,  92  Cal.  588,  28  Pac.  781,  allowing  transposition 
of  words  wherever  necessary  to  give  every  word  practical  effect ;  Chicago 
etc.  R.  R.  Co.  V.  Jones,  149  111.  375,  41  Am.  St.  Rep.  283,  24  L.  B.  A.  144, 
37  N.  E.  250,  construing  State  law  against  rate  discrimination  as  not  in- 
fringing interstate  commerce  laws ;  State  v.  McCrystol,  43  La.  Ann.  912, 
9  South.  924,  construing  statute  punishing  jury  bribing  to  apply   to 
jurors  selected,  but  not  sworn;  Lane  v.  Ruhl,  103  Mich.  43,  61  N.  W. 
348,  construing  statute  regarding  damages  in  forcible  entry  and    de> 
tainer;  State  v.  Kavanaugh,  133  Mo.  461,  33  S.  W.  34,  construing^  stat- 
ute punishing  defilement  of  minor  female  by  custodian,  as  including  teni- 
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^^^rjr  host;  Strieker  v.  Pennsylvania  R.  R.  Cck,  60  N.  J.  L.  235, '37 
Q  *-    778,  construing  act  punishing  traveling  without  payment  -of  iare ; 
i^^^esy  V.  Territory,  6  N.  M.  692,  19  L.  B.  A.  352.  30  Pac.  950,  constru- 
^^J^^^ct  prohibiting  Sunday  labor  to  include  liquor  selling;  Fryman  ?v. 
h^^^*Xian,  9  Ohio  C.  C.  94,  construing  statute  regulating  time  for  filing 
^>^^^ion  for  partition;  United  States  v.  Cannon,  4  Utah,  131,  7  Pac. 
y^kf     holding  sexual  intercourse  not  necessary  to  violation  of  act  pro- 
jk^^v^^^^^  cohabitation  with  more  than  one  woman;  dissenting  opinion  in 
^^i^^^  States  v.  Reese,  92  U.  S.  244,  23  L.  Ed.  574,  construing  act  pro- 
^I'ing  refusal  to  allow  citizen  to  vote,  on.  ground  of  color. 
^5|^   ^^tinguished  in  Luse  v.  Martin,  215  Fed.  31,  131  C.  C.  A.  336,  terms 
^  ^^ntract  held  so  uncertain  that  court  was  justified  in  leaving  question 
\iO  ^ury ;  United  States  v.  Chase,  135  U.  S.  261,  S4  L.  Ed.  120,  10  Sup. 
Ct.  758,  holding  obscene  letter  in  proper  envelope,  not  within  act  pro- 
hibiting mailing  obscene  writings ;  French  v.  Foley,  11  Fed.  805,  holding 
placing  word  "patented"  on  own  unpaten'ted  article,  not  within  section 
4901,  subdivision  2,  Revised  Statutes,  punishing  placing  word  on  imita- 
tions; United  States  v.  Huggett,  40  Fed.  642,  holding  letter  not  within 
Revised  Statutes,  section  3893,  prohibiting  mailing  obscene  writings; 
United  States  v.  Harris,  78  Fed.  291,  construing  Revised  Statutes,  sec- 
tion 4388,  punishing  company  failing  to  comply  with  rules  for  trans- 
porting livestock,  as  not  including  receivers  of  road ;  St.  Louis  v.  Robin- 
son, 135  Mo.  470,  37  S.  W.  113,  construing  act  regulating  keeping  of 
grarbage,  as  not  including  heads  and  bones  of  cattle;  dissenting  opinion 
in  Conrad  v.  State,  75  Ohio  St.  82,  8  Ann.  Gas.  966,  6  L.  E.  A.  (N.  S.) 
1154,  78  N.  E.  963,  majority  holding  that  when  two  commit  burglary 
togrether  and  one  kills  ofi&cer  in  trying  to  escape,  both  are  guilty  of 
murder. 

Penal  laws  are  to  be  construed  strictly. 
Approved  in  United  States  v.  Mann,  160  Fed.  554,  money  received  by 
rural  letter  carrier  for  purchase  of  money  orders  held  not  to  be  "money 
order  funds" ;  State  v.  Furth,  82  Wash.  675,  677,  144  Pac.  911,  one  who 
encourages  owner  of  insolvent  bank  to  accept  deposit  held  not  punish- 
able as  accessory. 

Act  of  June  14,  1866,  providing  for  pmilshment  of  bank  officers  who 
Icnowlngly  receive  public  moneys  from  Federal  officers,  except  in  payment 
of  deht,  does  not  extend  to  treasury  clerks.  • 

Approved  in  Uni&d  States  v.  Cook;  154  U.  S.  555,  18  L.  Ed.  835,  14 
Sup.  Ct.  1211,  following  rule. 

Miscellaneous.  Cited  in  Richland  County  v.  Village  of  Richland  Cen- 
ter, 59  Wis.  599,  18  N.  W.  501,  holding  State  may  at  any  time  change 
its  agencies  for  purpose  of  expending  its  funds. 
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6  WaU.  402-419,  18  L.  Bd.  926,  STABK  ▼.  STABBS. 

Under  ordinary  JurlBdlction  of  equity,  suit  is  not  maintainable  by  one 
in  possession  to  qniet  title  against  another  claiming  adverse  interest,  unless 
plaintilTs  possession  bad  been  disturbed  by  legal  proceedings  on  part  of, 
and  decided  against,  defendant. 

Approved  in  Shewalter  v.  Lexington,  143  Fed.,  166,  in  suit  to  quiet 
title  against  street  improvement  certifieates  amounting  to  less  than  two 
thousand  dollars,  amount  of  certificates  and  not  value  of  land  constitutes 
subject  matter  of  action ;  Delaney's  Estate  v.  Kieman,  3  Alaska,  199,  dis- 
missing bill  in  equity  to  quiet  title  where  defendant  was  in  possession ; 
Klemmens  v.  First  Nat.  Bank,  22  N.  D.  308, 133  N.  W.  1045,  in  action  to 
determine  adverse  claims  brought  by  homestead  claimant  against  judg- 
ment creditor,  plaintiff  need  prove  only  homestead  right  and  existence 
of  judgment;  Whitehouse  v.  Jones,  60  W.  Va.  689,  12  L.  R.  A.  (N.  S.) 
49,  65  S.  E.  734,  where  unsuccessful  party  to  ejectment  still  claims, 
owner  in  possession  may  have  relief  to  quiet  title;  Holland  v.  Challen, 
110  U.  S.  19,  28  L.  Ed.  54,  3  Sup.  Ct.  497,  holding  Nebraska  statute 
T^^ating  actions  to  quiet  title,  dispensed  with  ordinary  equity  rules; 
Sharon  v.  Tucker,  144  U.  S.  543,  36  L.  Ed.  535,  12  Sup.  Ct.  722,  holding 
action  maintainable  by  one  in  adverse  possession  after  period  of  limita- 
tion against  putative  owners;  Central  Pacific  R.  R.  Co.  v.  Dyer,  1  Sawy. 
649,  Fed.  Cas.  2552,  holding  Nevada  statute  dispensed  with  necessity  of 
previous  establishment  of  plaintiff's  right  by  repeated  judgments  in  law ; 
Aiken  v.  Ferry,  6  Sawy.  87,  Fed.  Cas.  112,  holding  one  not  himself  a 
qualified  pre-emptor,  cannot  question  another's  entry;  Wells,  Fargo  & 
Co.  V.  Miner,  11  Sawy.  286,  discussing  California  statute  regulating 
actions  to  quiet  title;  California  Oil  Co.  v.  Miller,  96  Fed.  20,  holding 
bill  alleging  entry  by  defendants  and  seeking  injunction  against  removal 
of  oil  is  a  bill  to  obtain  possession,  admitting  defendants'  possession, 
and  not  cognizable  in  equity;  Stanton  v.  Catron,  8  N.  M.  369,  373,  45 
Pac.  888,  889,  dismissing  bill  to  quiet  title,  filed  by  judgment  creditor 
having  mere  execution  lien;  dissenting  opinion  in  Logan  v.  Ward^  58 
W.  Va.  378,  52  S.  E.  403,  arguendo. 

Distinguished  in  Frost  v.  Spitley,  121  U.  S.  556,  80  L.  Ed.  1012,  7  Sup. 
Ct.  1131,  holding  bill  not  maintainable  by  one  possessing  equitable  title 
only. 

Right  of  personal  representative  to  maintain  action  to  quiet  title  to 
decedent's  real  estate.    Note,  Ann.  Oas.  1918A,  997. 

Sufficiency  of  possession  by  agent  or  tenant  to  enable  principal  or 
landlord  to  maintain  suit  to  quiet  title.    Note,  18  Ann.  Oas.  861. 

tJnder  Oregon  statute  permitting  any  person  in  possession  to  sue  in 
equity  another,  who  claims  adversely,  in  order  to  determine  true  ownec- 
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e|^»    roch  posaeesion  most  he  fonnded  on  lome  claim  of  zight,  legal  or 

2(W^l^proved  in  Pacific  Coal  &  Transportation  Co.  v.  Pioneer  Min.  Co., 
^^^  ^ed.  580,  123  C.  C.  A.  593,  defendant  answering  and  alleging  title 
'^t^^^i^ssession  in  itself  held  to  waive  objection  to  equitable  jurisdiction; 
f^^^^rdson  v.  Pennsylvania  Coal  Co.,  203  Fed.  748,  bill  in  equity  which 
/^w-^i^ot  set  out  title  of  complainant  and  which  merelv  alleged  that  de- 


^    ';^  i;  xtipinsKy  v.  Jiincnman,  i»i  J*  ea.  yyiJ,  lUD  u.  u.  a.  40^,  mere  pos- 
^^^^on  with  intention  to  claim  under  town-site  statute  held  insufficient 
ly^is  for  suit;  Pioneer  Mining  Co.  v.  Pacific  Coal  Co.,  4  Alaska,  393, 
where  person  brings  action  of  equitable  nature  under  section  475,  Alaska 
Code  of  Civil  Procedure,  to  determine  title,  it  will  be  tried  as  suit  in 
equity  regardless  of  answer;  Foss  v.  Dam,  1  Alaska,  346,  one  in  posses- 
sion of  lot  on  public  lands  and  using  same  for  purposes  of  trade  or  resi- 
dence may  sue  to  quiet  title  thereto;  Strauss  v.  Thomas,  26  Cal.  App. 
218, 141  Pac.  1166,  evidence  that  plaintiff's  grantot  had  been  long  in  pos- 
session and  had  made  warranty  deed  to  plaintiff,  held  sufficient;  Mon- 
tana Ore  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  27  Mont.  305,  70  Pac. 
1119,  holding  where  complaint  joins  action  to  recover  for  trespass  to 
mining  property  with  suit  to  quiet  title  and  injunction  agliinst  trespass, 
dismissal  of  .former  does  not  abate  latter;  Muckle  v.  Gbrd,  45  Or.  232, 
77  Pac.  744,  applying  rule  in  suit  to  quiet  title  to  tide-lands;  Moore  v. 
Shofner,  40  Or.  491,  67  Pac.  512,  holding  in  statutory  suit  to  determine 
adverse  interests  when  defendant  denies  plaintiff's  allegation  that  no 
one  was  in  possession  and  asserts  actual  possession  in  himself,  plaintiff 
must  show  property  not  in  possession  of  another;  Phelps  v.  Harris,  101 
U.  S.  375,  25  L.  Ed.  866,  similarly  construing  like  Mississippi  statute; 
King  V.  French,  2  Sawy.  446,  Fed.  Cas.  7793,  where  complaini^it's  bill 
showed  no  sufficient  interest  in  property;  Goldsmith  v.  Gilliland,  10 
Sawy.  610,  22  Fed.  867,  868,  holding,  under  Oregon  statute,  statement 
of  nature  of  defendant's  claim  unnecessary;  Chamberlain  v.  Marshall,  8 
Fed.  401,  406,  holding  complainant  in  quia  timet  must  have  clear  l^al 
or  equitable  title  connected  with  possession;  Wall  v.  Magnes,  17  Colo. 
478,  480,  30  Pac.  57,  58,  holding,  under  Colorado  statute,  defendant  must 
assert  adverse  title  and  specify  nature  thereof,  or  disclaim;  Amter  v. 
Conlon,  22  Colo.  152,  43  Pac.  1003,  holding  allegation  of  nature  of 
adverse  claim  unnecessary;  Janes  v.  Wilkinson,  2  Kan.  App.  369,  42 
Pac.  738,  holding  naked  possessor  cannot  question  validity  of  merely 
voidable  title;  Wolverton  v.  Nichols,  5  Mont.  91,  2  Pac.  310,  holding  suit 
to  quiet  title  proper  action  for  plaintiff  in  possession,  if  otherwise,  eject- 
ment proper;  Coolidge  v.  Forward,  11  Or.  120,  2  Pac.  293,  holding  com- 
plaint in  such  action   failing  to   allege   possession  fatally   defective; 
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O'Hara  v.  Parker,  27  Or.  164,  39  Pac.  1005,  disonssing  nature  of  actions 
to  quiet  title,  and  holding  it  sufficient  to  allege  defendant's  adverse  claim, 
calling  him  to  assert  its  character;  Lamb  v.  Farrell,  21  Fed.  8,  holding 
equity  has  inherent  jurisdiction  to  remove  clouds  from  titles;  Prentice 
V.  Duluth  Storage  Co.,  58  Fed.  442,  7  C.  C.  A.  293,  holding  State  statutes 
regarding  actions  to  quiet  title  enforceable  in  Federal  courts;  Castro  v. 
Barry,  79  Cal.  446,  21  Pac.  947,  holding  it-  unnecessary,  under  California 
code,  to  set  forth  nature  of  defendant's  claim;  dissenting  opinion  in 
Kraus  v.  Congdon,  161  Fed.  28,  88  C.  C.  A.  182,  majority  holding^  that 
mere  possessor  of  land  may  bring  suit  to  set  aside  invalid  tax  deed; 
Nation  v.  Cameron,  2  Dak.  364, 11  N.  W.  628,  arguendo. 

Distinguished  in  M&rks  v.  Main,  4  Mackey  (D.  C),  563,  court  of  equity 
will  not  decide  which  of  two  parties,  both  out  of  possession,  is  heir  at 
law  of  decedent;  Ladd  v.  Mills,  44  Or.  227,  75  Pac.  142,  under  B.  &  C. 
Comp.,  §  516,  administrator  may  sue  in  equity  to  determine  adverse  pos- 
session; Thomas  v.  Nantahala  Co.,  58  Fed.  488,  7  C.  C.  A.  330,  holding 
failure  of  bill  to  set  out  complainant's  title  not  fatal  in  suit  to  enjoin 
trespass  pending  determination  of  title. 

Possessory  title  as  a  weapon  of  offense.    Note,  46  L.  R.  A.  (N.  S.) 
503. 

tJnder  Oregon  donation  act  of  1850,  a  claimant's  riglit  to  a  patent  be- 
came perfected  when  the  snrveyor-general'e  certificate  and  proofi  were  re- 
ceived withont  objection  by  commissioner  of  the  general  land  office. 

Approved  in  Traver  v.  Tribou,  8  Sawy.  521,  15  Fed.  33,  holding  divi- 
sion .of  donation  claim  between  locator  and  wife,  complete  on  issuance 
of  surveyor-generars  certificate  and  receipt  of  same  at  land  office;  Silver 
V.  Ladd,  7  Wall.  225,  19*  L.  Ed.  140,  holding  donation  act  extended  to 
women ;  Barney  v.  Dolph,  97  U.  S.  654,  24  L.  Ed.  1063,  as  discussing  con- 
dition of  affairs,  leading  to  passage  of  donation  act ;  Hall  v.  Russell,  101 
U.  S.  507,  25  L.  Ed.  831,  as  discussing  conditions  leading  to  passage  of 
donation  act ;  Bear  v.  Luse,  6  Sawy.  151,  Fed.  Cas.  1179,  as  to  liberal 
construction  of  act. 

Distinguished  in  Jones  v.  Meyers,  3  Idaho,  58,  36  Am.  St.  Bep.  264, 
26  Pac.  218,  holding  commissioner  of  general  land  office  can  cancel  final 
receipt  or  certificate  issued  to  pre-emptioner  at  any  time  prior  to  patent 
though  pre-emptioner  has  sold  land  to  innocent  purchaser;  McSorley  ▼. 
Hill,  2  Wash.  643,  644,  27  Pac.  554,  holding  title  not  vested  where  com- 
missioner objected  to  entry. 

Act  of  1848,  organising  Oregon  Territory,  did  not  extend  ever  it  any^ 
portion  of  the  pre-emption  acts  of  1841,  or  of  the  act  of  1844,  allowing  entry 
by  town  corporate  authorities  for  benefit  of  inhabitants. 
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ApprOTed  in  Huston  v.  Soott,  20  Okl.  155,  35  L.  R.  A.  (N.  S.)  721,  94 
Pae.  517,  statute  penalizing  sale  of  land  by  one  not  in  possession  held 
not  repealed  by  statute  enunciating  general  principles  relative  to  con- 
veyances; Missionary  Society  v.  Dalles,  107  U.  S.  344,  27  L.  Ed.  548, 
2  Snp.  Ct.  678,  holding  title  by  pre-emption,  under  act  of  1841,  invalid 
as  against  United  States ;  Shively  v.  Bowlby,  152  U.  S.  51,  38  L.  Ed.  350, 
14  Sup.  Ct.  567,  holding  donation  claim  covering  tide-lands  did  not  pass 
title  to  same,  other  land  acts  being  inapplicable ;  Stark  v.  Starr,  1  Sawy. 
17,  Fed.  Cas.  13,307,  following  rule;  Whitlow  v.  Reese,  4  Or.  337,  338,. 
holding  entry  prior  to  1854,  under  town-site  act,  conveyed  no  rights; 
disKnting  opinion  in  State  v.  Frear,  144  Wis.  104,  128  N.  W.  1078, 
majority  refusing  under  circumstances  to  incorporate  provision  of  gen- 
eral election  law  into  primary  election  law.  ^ 

Biglit  to  patent  once  Tested  is  equivalent  to  patent  Issued,  and  when 
actually  issued  it  relates  back  to  inception  of  patentee's  rights,  so  far  as 
necessary  to  cut  off  tnterveoing  claims. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167,  59 
L.  Ed.  898,  35  Sup.  Ct.  515,  homesteader  may  recover  for  timber  out 
after  he  had  made  entry  but  before  he  had  taken  actual  possession; 
Ballinger  v.  United  States,  216  U.  S.  250,  54  L.  Ed.  469,  30  Sup.  Ct.  338, 
holding  that  mandamus  would  issue  to  Secretary  of  the  Interior  to  see 
that  patent  issued  to  allottee  of  tribal  lands ;  Thomason  v.  Wellman,  206 
Fed.  897y.  124  C.  C.  A.  555,  member  of  Chickasaw  Tribe  who  had  selected 
surplus  allotment  according  to  law  had  equitable  interest  which  she 
could  at  once  convey;  United  States  v.  Detroit  Timber  etc.  Co.,  200 
U.  S.  335,  50  L.  Ed.  605,  26  Sup.  Ct.  .282,  purchaser  from  patentees  for 
value  without  notice  of  entryman's  fraud  is  entitled  to  protection  as 
bona  fide  purchaser  under  Comp.  Stats.  1901,  p.  1545,  though  iie  ac- 
quired interest  in  lands  under  contract  for  timber  before  patents  issuod; 
United  States  v.  Anderson,  194  U.  S.  399,  48  L.  Ed.  1039,  24  Sup.  Ct. 
716,  government  cannot,  as  against  grantee  of  lands  within  indemnity 
limits  of  railroad  grant,  retain  sums  collected  for  removal  of  stone  be- 
tween selection  and  approval  of  selection';  T^arden  v.  Le  Marchel,  129 
Fed.  490,  State  statute  giving  defendant  in  ejectment  right  to  recover 
value  of  improvements  made  in  good  faith  under  color  of  title  not  appli- 
cable where  plaintifE  claims  under  patent  issued  after  improvements 
made;  Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A.  651,  patentee  under 
homestead  laws  may  recover  value  of  timber  cut  between  initiation  of 
claim  and  issuance  of  patent;  McCune  v.  Essig,  118  Fed.  280,  holding 
patent  to  widow  of  homesteader  upon  making  final  proof  conveys  land 
to  ber  absolutely  and  no  inlieritable  interest  passes  to  husband's  chil- 
dren; Teller  v.  United  States,  117  Fed.  581,  54  C.  C.  A.  349,  liolding 
payment  of  price  of  land  vested  title  in  purchaser  as  of  date  of  a^li- 
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cation  including  ties  cat  from  land  after  that  date ;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  11,  61  L.  E.  A.  230.  50  C.  C.  A.  79, 
holding  equitable  title  to  lieu  lands  selected  under  forest  reserve  act  of 
1897  does  not  vest  until  approval  of  selection  by  Land  Department; 
Madigan  v.  Kougarok  Min.  Co.,  3  Alaska,  70,  riparian  rights  attach  to 
mining  claim  from  date  of  location;  Alta  Min.  &  S.  Co.  v.  Benson  Min. 
etc.  Co.,  2  Ariz.  371,  16  Pac.  569,  holding  after  entry  of  mining  claim 
for  patent  and  issuance  of  certificate  of  purchase,  no  annual  assessment 
work  is  necessary;  Cranes  Gulch  Min.  Co.  v.  Scherrer,  134  Cal.  353,  66 
Pac.  488,  holding  Act  of  Congress,  May  10,  1872,  §  ll,  reserving  known 
lodes  from  placer  claims,  does  not  apply  to  claim  on  which  payment  Ikad 
been  made  and  certificate  of  purchase  issued  prior  to  act;  Carson '▼. 
Cudworth,  26  Colo.  App.  134,  135,  140  Pac.  936,  holder  of  receiver's  re- 
ceipt held  to  be  "resident  freeholder"  so  as  to  qualify  him  to  petition  for 
irrigation  district;  Hays  v.  Wyatt,  19  Idaho,  554,  84  L.  R.  A.  (N.  S.) 
397,  115  Pac.  16,  homestead  entryman,  entitled  to  make  final  proof, 
might  devise  homestead  to  exclusion  of  adult  children;  Blumer  v.  Iowa 
R.  R.  Land  Co.,  129  Iowa,  38,  105  N.  W.  344,  as  against  railroad  en- 
titled to  land  under  grant,  limitations  run  in  favor  of  occupant  under 
timber  culture  act  from  time  occupant  enters  under  receiver's  receipt; 
Long  V.  Olson,  115  Iowa,  393,  88  N.  W.  934,  holding  patent  issued  to  as- 
signee of  military  land  warrant  cannot  be  canceled  seven  years  later  by 
land  commissioner  without  notice  to  parties  interested;  Jopling  v. 
Chacher,  107  La.  529,  32  South.  246,  holding  on  confirmation  of  claim 
to  land  by  Orleans  board  of  commissioners  land  was  subject  to  State 
taxation  though  patent  had  not  issued;  Robson  v.  Commissioner  of  State 
Land  Office,  148  Mich.  16,  111  N.  W.  908,  right  of  county  to  select 
swamp-lands  for  construction  of  wagon  road  held  not  lost  by  lapse  of 
thirty-three  years ;  Doran  v.  Kennedy,  122  Minn.  5,  141  N.  W.  852,  land 
of  homestead  entryman  who  has  commuted  to  cash  purchase  descends 
upon  his  death  according  to  State  laws;  Rogers  v.  Clark  Iron  Co.,  104 
Minn.  221, 116  N.  W.  748,  patent  issued  in  name  of  soldier  for  additional 
homestead  right  held  to  accrue  to  benefit  of  assignee  of  right ;  Mosher  ▼. 
Bacon,  229  Mo.  350,  352,  129  S.  W.  682,  683,  purchaser  of  State  swamp- 
lands held  protected  from  resale,  though  through  official  mistake  no  pat- 
ent was  issued  to  him;  Wilcox  v.  Phillips,  199  Mo.  298,  &99,  97  S.  W. 
888,  889,  land  entered  under  military  bounty  warrant  is  taxable  prior  to 
issuance  of  patent;  Murray  v.  Montana  Lumber  etc.  Co.,  25  Mont.  22, 
63  Pac.  721,  holding  in  ejectment  to  mining  claim  patented  to  plaintiff, 
defendant  may  show  that  he  had  purchased  prior  claim  thereto  and  was 
entitled  to  patent  therefor  but  that  vendor  subsequently  wrongfully  con- 
veyed to  third  person  who  relinquished  claim  and  thereby  enabled  plain- 
tifE  to  obtain  patent;  Stoneroad  v.  Beck,  16  N.  M.  774,  120  Pae.  906, 
but  holding  that  no  equitable  right  attached  to  either  of  two  conflict* 
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^^  grants  prior  to  act  of  confirmation;  Adam  v.  McClintock,  21  N.  D. 
^  »  131  N.  W.  397,  after-acquired  title  of  homesteader  inures  to  benefit 
^;^  Mortgagee;  Hancock  v.  Mutual  Trust  Co.,  24  Okl.  402,  103  Pac.  670, 
^/^  allotted  to  deceased  member  of  Choctaw  Tribe  alienable  by  heirs 
^^1^  >  to  issuance  of  patent;  Mc Williams  Inv.  Co.  v«  Livingston,  22  Okl. 
^^  98  Pac.  916,  deed  of  Creek  citizen  to  allotment,  executed  prior  to 
V  ^  of  deed  of  principal  chief,  held  valid;  Godfrey  v.  Iowa  Land  etc. 
^ .,  21  OkL  305,  319,  95  Pac.  797,  802,  citizen  of  Seminole  Nation  could 
eonvey  allotment  prior  to  issuance  of  patent;  Flanagan  v.  Forsythe,  6 
Okl.  236,  50  Pac.  155,  lands  entered  for  homestead  are  not  exempt  from 
liability  for  debts  after  final  proof  made  and  final  certificates  issued; 
Thompson  v.  Thompson,  79  Or.  515,  155  Pac.  1191,  entryman  who  has 
made  final  proof  is  owner  of  real  estate  within  statute  giving  one-third 
thereof  to  successful  plaintiff  in  divorce  suit;  Budd  v.  Gallier,  50  Or. 
45,  89  Pac.  639,  judgment  held  to  have  become  lien  upon  land  entered 
under  timber  and  stone  act  after  final  proof  and  payment  of  purchase 
price;  Washington  Rock  Co.  v.  Toung,  29  Utah,  121,  110  Am.  St.  Rep. 
666,  80  Pac.  387,  where  entry  of  public  land  was  made  in  land  office  on 
faith  of  original  government  survey,  patent  related  back  to  entry  and 
was  based  on  original  survey;  Kneeland  V.  Korter,  40  Wash.  356,  82 
Pac.  610,  1  L.  R.  A.  (N.  S.)  746,  where  tide-lands  within  place  limits 
of  grant  surveyed  and  identified  and  railroad  performed  all  conditions 
prior  to  admission  of  State,  railroad  entitled  to  land  though  patent 
issued  after  adoption  of  Constitution;  Bash  v.  Cascade  Min.  Co.,  29 
Wash.  53,  54,  69  Pac.  403,  holding  where  vendor  of  mining  claim  has 
obtained  certificate  of  purchase,  vendee  cannot  refuse  deed  tendered  on 
grround  of  nonissuance  of  patent;  State  ex  rel.  Billings  v.  Bridges,  22 
Wash.  65,  79  Am.  St.  R^.  916,  60  Pac.  61,  holding  applicant  for  pur- 
chase of  tide-land  who  has  paid  one-tenth  of  purchase  price  and  per- 
formed requisites  of  Laws  1895,  pp.  557,  558,  §§  70,  71,  acquires  vested 
right  which  cannot  be  taken  away  by  repeal  of  act;  Barney  v.  Dolph,  97 
XJ.  S.  656,  24  L.  Ed.  1064,  holding  claimant  entitled  to  patent  may  con- 
vey before  actual  issuance  and  thereby  cut  off  rights  of  heirs ;  Wirth  v. 
Branson,  98  U.  S.  121,  25  L.  Ed.  87,  holding  subsequent  patent  void 
against  location  on  military  bounty  land  warrant;  Simmons  v.  Wagner, 
101  U.  S.  261,  25  L.  Ed.  911,  holding  subsequent  patent  void  against  pur- 
chaser from  land  office,  whose  patent  was  not  yet  issued;  Benson  Min. 
etc.  Co.  V.  Alta  Min.  etc.  Co.,  145  U.  S.  433,  36  L.  Ed.  764,  12  Sup.  Ct. 
879,  permitting  recovery  by  one  entitled  to  unissued  patent  against  per- 
son removing  ore  under  subsequent  location;  Aiken  v.  Ferry,  6  Sawy. 
87,  Fed.  Cas.  112,  holding  plaintiff  not  a  qualified  pre-emptor,  cannot 
question  defendant's  entry;  Aurora  Hill  Con.  Min.  Co.  v.  Eighty-five 
Mining  Co.,  34  Fed.  515,  12  Sawy.  360,  holding  entry  and  certificate  of 
patent  equivalent  to  patent  aa  regafd»- third  parties;  United  States  v, 
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Ball,  12  Sawy.  518,  31  Fed.  669,  holding  govemment  cannot  recover 
after  issuance  of  final  certificates  for  timber  cut  by  locator,  pending 
such  issuance;  United  States  v.  Dalles  Military  Road  Co.,  14  Sawy.  394, 
41  Fed.  497,  holding  right  to  patent  once  vested,  equivalent  to  patent 
against  third  parties ;  Cawley  v.  Johnson,  21  Fed.  495,  holding  receiver's 
receipt  constitutes  conveyance  contemplated  by  Wisconsin  statutes  as 
foundation  for  adverse  possession;  Briggs  y.  Wash-Puk-Qua,  37  Fed. 
136,  holding  patentee  estopped  from  assertiiig  patent  title  against  his 
deed,  executed  after  location,  but  before  patent;  Stimson  Land  Co.  v. 
Rawson,  62  Fed.  429,  holding  decision  of  land  of&cer,  .canceling  entry, 
before  issuance  of  patent,  not  binding  on  courts ;  Cruse  v.  McCauley,  96 
Fed.  373,  holding  riparian  rights  of  owner  of  land  acquired  under  public 
land  laws,  relate  to  filing  of  declaration;  Trulock  v.  Taylor,  26  Ark. 
61,  holding  locator  of  swamp-land,  after  entry,  but  before  patent,  may 
maintain  ejectment;  Chapman  v*  Quinn,  56  Cal.  278,  holding  stranger 
to  patent  title  cannot  defeat  it  by  showing  fraud;  McNee  v.  Donahue, 
76  Cal.  506,  18  Pac.  441,  holding  State  trustee  for  locators  of  land 
granted  to  her  by  act  of  1866,  and  could  not  regrant  same;  Pioneer  Land 
Co.  V.  Maddux,  109  Cal.  641,  50  Am.  St.  Bep.  72,  42  Pac.  297,  holding 
State  trustee  for  one  having  located  and  paid  purchase  price;  Lee  v. 
Justice  Mining  Co.,  2  Colo.  App.  124,  29  Pac.  1024,  holding  alien,  hold- 
ing under  receiver's  receipt,  trustee  for  lawful  prior  locator;  Jackson  y. 
Spink,  59  111.  411,  holding  receiver's  certificate  prior  to  patent  conveyed 
attachable  title;  Leonard  v.  Ross,  23  Kan.  300^  holding  land  entered 
and  paid  for  liable  for  debts  of  locator  prior  to  issuance  of  patent; 
Briggs  V.  McClain,  43  Kan.  655,  23  Pac.  1046,  holding  patent  to  heirs  of 
allottee  relates  back  to  original  entry,  protecting  intermediate  grants 
by  locator  or  heirs;  Richards  v.  Griffith,  1  Kan.  App.  524,  528,  41  Pac. 
198,  199,  holding  prior  purchaser  of  school  lands  may  maintain  abtion 
to  quiet  title  against  subsequent  patentee ;  Johnson  v.  Borin,  7  Kan.  App. 
370,  54  Pac.  805,  holding  lands  entered  under  homestead  acts  and  aban- 
doned as  homesteads,  liable  to  attachment  for  debts  contracted  between 
final  proof  and  issuance  of  certificate;  Johnson  v.  Ballou,  28  Mich.  397. 
holding  patent,  as  against  trespassers,  relates  to  time  right  accrued; 
Busch  V.  Donohue,  31  Mich.  484,  holding  patent,  if  necessary,  would 
relate  back  to  perfection  of  right,  cutting  off  interveners;   Hedrick 
V.  Atchison  etc.  R.  R.  Co.,  120  Mo.  540,  25  S.  W.  766,  holding  locator 
having  complied  with  all  conditions  necessary  to  x>atent,  is  equitable 
owner  of  land,  and  subsequent  grant  to  another  is  void;  Silver  Bow 
Min.  Co.  Vr  Clark,  5  Mont.  422,  5  Pac.  580,  holding  prior  location 
of  mining  claim  unaffected  by  subsequent  entry  of  town-«ite  before 
patent;  Talbott  v.  King,  6   Mont.  107,  109,  9  Pac.  441,  442,  holding 
patent  relates  to  date  of  location,  cutting  off  intervening  patents;  Deno 
V.  Griffin^  20  Nev.  252,  253^  20  Pao.  309,  holding  right  to  patent  vested 
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and  continued  assessment  work  unnecessary,  after  receiver's  receipt  is 
given;  Dolph  ▼.  Barney,  6  Or.  204,  holding  conveyance  after  compliance 
with  donation  act,  but  before  patent,  passed  title;  Linnville  v.  Smith, 
6  Or.  204,  holding  wife's  right  to  half  of  property  claimed  under  dona- 
tion act,  not  affected  by  repeal  of  statute  granting  such  right,  between 
entry  and  patent;  Wallowa  Nat.  Bank  v.  Riley,  29  Or.  292,  54  Am.  St. 
Bep.  795,  45  Pac.  767,  holding  homestead  land  exempt  from  execution 
after  final  proof  and  before  patent ;  Risdon  v.  Davenport,  4  S.  D.  564, 
57  N.  W.  484,  holding  commissioner  cannot  arbitrarily  vacate  entry 
after  receipt  given,  but  before  patent ;  Goldberg  v.  Kidd,  5  S.  D.  178,  68 
N.  W.  676,  holding  title  of  locator  after  entry  good  against  subsequent 
ghintee;  Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  188,  holding  mining 
patent  rela^tes  to  notice  of  location;  Steele  v.  Boley,  6  Utah,  312,  22 
Pac.  312,  holing  statute  of  limitations  begins  to  run  against  claimant 
under  United  States,  in  favor  of  possessor,  from  date  of  patentee's  cer- 
tificate of  final  jiroof ;  dissenting  opinion  in  Barden  v.  Northern  Pac. 
R.  R.  Co.,  154  U.  S.  346,  88  L.  Ed.  1008, 14  Sup.  Ct.  1045,  majority  hold- 
ing right  to  patent  does  not  accrue  when  commissioners  report  favorably 
upon  construction  of  certain  length  of  road,  and  discovery  of  minerals 
prior  to  issuance  of  patent  divests  same;  dis&enting  opinion  in  United 
States  V.  Loughrey,  172  U.  S.  229,  43  L.  £d.  428,  19  Sup.  Ct.  162,  ma- 
jority holding  United  States,  after  enforcement  of  forfeiture  against 
grantee  of  public  lands  for  breach  of  condition,  cannot  prosecute  for 
timber  cut  prior  thereto  by  trespasser;  Bolton  v.  La  Camas  Water  Co., 
10  Wash.  252,  253,  38  Pac.  1045,  1046,  holding  legal  title  to  homestead 
lands  vests  upon  compliance  with  provision  for  entry,  majority  holding 
it  does  not  vest  until  issuance  of  patent. 

Distinguished  in  Mann  v.  Tacoma  Land  Co.,  153  U.  S.  286,  38  L.  Ed. 
718, 14  Sup.  Ct.  823,  holding  location  on  tide-lands  under  unauthorized 
entry  in  State  land  office,  conferred  no  rights  to  patent;  United  States 
V.  Steenerson,  50  Fed.  507,  1  C.  C.  A.  55^,  holding  adverse  claimant  to 
United  States  must  show  performance  of  conditions,  entitling  him  to 
patent ;  American  Mortgage  Co.  v.  Hopper,  64  Fed.  558,  12  C.  C.  A.  293, 
holding  entry  and  payment  does  not  defeat  Land  Department's  right 
to  cancel  entry  for  fraud  prior  to  patent;  Barnard  v.  Boiler,  105  Cal. 
217,  38  Pac.  729,  holding  homestead  claim  liable  to  execution  before 
issuance  of  patent;  Jones  v.  Meyers,  2  Idaho,  800,  35  Am.  St.  Bep.  264, 
26  Pac.  218,  holding  land  commissioner  may  set  aside  fraudulently  ob- 
tained entry  after  grant  to  innocent  purchaser;  Horsky  v.  Moran,  21 
Mont.  361,  53  Pac.  1069,  holding  prior  locator,  who  allowed  intervening 
locator  to  remain  in  possession  twenty  years,  barred  by  laches ;  McSorley 
V.  Hill,  2  Wash.  64^,  644,  27  Pac.  554,  holding  issuance  of  certificate 
conveyed  no  vested  right  where  commissioner,  under  discretion  granted 
in  act,  reversed  action  of  local  officers;  Last  Chance  Min.  Co.  v.  Tyler 
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Min.  Co.,  61  Fed.  566,  9  C.  C.  A.  613,  holding  where  it  is  sought  to  make 
patent  relate  to  date  of  application  and  attach  to  prior  right,  facts 
showing  such  right  must  be  proved. 

Distipguished  in  Blakeley  v.  Kingsbury,  6  Cal.  App.  713,  93  Pac. 
132,  and  Miller  v.  Engle,  3  Cal.  App.  329,  85  Pac.  160,  both  holding  that 
certificate  of  purchase  of  State  land  is  subject  to  contest  until  patent 
issues,  though  entire  purchase  price  has  been  paid ;  Gourley  v.  Country- 
man, 18  Okl.  232,  90,  Pac.  431,  one  holding  receiver's  final  receipt  prior 
to  issuance  of  patent  is  not  seised  in  fee  simple  so  as  to  prevent  him 
from  entering  public  lands  in  Oklahoma;  dissenting  opinion  in  Knee- 
land  V.  Korter,  40  Wash.  374,  1  L.  B.  A.  (N.  S.)  745,  82  Pac.  613,  ma- 
jority holding  where  tide-lands  within  place  limits  of  railroad  grant 
surveyed  and  identified  and  railroad  x>erformed  all  conditions  prior  to 
admission  of  State,  railroad  entitled  to  land  though  patent  issued  after 
adoption  of  Constitution. 

Limited  in  Teller  v.  United  States,  113  Fed.  279,  51  C.  C.  A.  230,  hold- 
ing occupant  of  mineral  claim  who  has  applied  for  patent  cannot,  prior 
to  payment  of  purchase  price  and  before  receipt  of  certificate,  cut  timber 
for  export. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  567. 

Actions  of  land  ofiicers,  when  conclusive.    Note,  20  Am.  Dec.  276. 

Patent  Issued  to  city  of  Portland,  Oregon,  in  1860,  upon  entry  under 
tocvnirsite  act  of  1844,  passed  no  title  against  patentee  under  donation  act 
claim,  whose  right  to  a  patent  was  perfected  prior  to  such  entry  and  whose 
claim  was  surveyed  previous  to  extension  of  town-site  act  to  Oregon. 

Approved  in  Stark  v.  Starr,  94  U.  S.  484,  24  L.  Ed.  278,  holding  pro- 
ceedings in  former  suit  between  same  parties  did  not  prevent  action  on 
agreement  not  alleged  therein. 

Wbere  party  has  acquired  legal  title  to  property  to  which  another  lias 
better  right,  equity  will  convert  him  into  trustee  for  true  owner  and  com- 
pel couTeyance. 

Approved  in  Kerns  v.  Lee,  142  Fed.  988,  and  Johnson  v.  Pacific  Coast 
S.  S.  Co.,  2  Alaska,  238,  both  following  rule;  Prosser  v.  Finn,  208  U.  S. 
72,  52  L.  Ed.  395,  28  Sup.  Ct.  225,  rule  may  be  applied  where  Secretary 
of  the  Interior  has  held  entry  to  be  illegal;  Prest-0-Lite  Co.  v.  Avery 
Portable  Lighting  Co.,  164  Fed.  64,  court  of  equity  will  compel  transfer 
of  letters  patent  to  equitable  owner  of  patent ;  Crosby  v.  Clark,  132  Cal. 
7,  63  Pac.  1024,  holding  where  defendant  settled  on  land  under  appli- 
cation to  purchase,  and  plaintiff  secured  same  land  by  fraudulent  repre- 
sentations, latter  holds  in  trust  for  defendant;  Johnson  v.  Fleutsch,  176 
Mo.  470,  75  S.  W.  1010,  holding  where  assignee  of  land  warrant  locates 
same  and  secures  certificate  of  entry  or  purchase  and  delivers  up  war- 
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rant  to  land  office  register,  he  is  not  responsible  for  latter's  n^lect  to 
report  location;  Feamow  v.  Jones,  34  Okl.  697,  126  Pao.  1016,  widow 
of  entiyman  held  trustee  for  heirs  where  marriage  had  beeii  incestnons  y 
Brooks  V.  Gamer,  20  Okl.  245,  94  Pac.  698,  applying  rule  where  town* 
site  commissioners  mistakenly  delivered  deed  while  appeal  was  pending; 
Leak  ▼.  Joslin,  20  Okl.  205,  94  Pac.  520,  applying  rule  where  town-site 
commissioners,  through  misconstruction  of  law,  scheduled  lot  to  person 
not  entitled  thereto;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  324, 
101  Pac.  176,  pre-emption  claimant  preferred  to  State  which  subse- 
quently selected  land  as  swamp-land;  dissenting  opinion  in  Northern 
Pacific  Ry.  Co.  v.  Wass,  219  U.  S.  431,  55  L.  Ed.  282,  31  Sup.  Ct.  321, 
majority  holding  lands  in  list  of  indemnity  selections  filed  by  Northern 
Pacific  Railroad  Company  were  not  subject  to  entry  between  date  of 
filing  and  date  of  approval;  Header  v.  Norton,  11  Wall.  458,  20  L.  Ed. 
IBBf  holding  patentee,  under  patent  obtained  by  fraud,  trustee  for  subse- 
quent rightful  grantee ;  Johnson  v.  Towsley,  13  Wall;  84,  85,  20  L,  Ed. 
487,  2  Neb.  488,  489,  upholding  title  of  junior  patentee,  he  being  first 
locator ;  Cornelius  v.  Kessel,  128  U.  S.  461,  32  L.  Ed.  483,  9  Sup.  Ct.  124, 
holding  patentee  with  notice  of  prior  location  and  right  to  patent,  trus- 
tee for  benefit t)f  prior  locator;  Felix  v.  Patrick,  145  U.  S.  327,  36  L.  Ed. 
725,  12  Sup.  Ct.  865,  holding  purchaser,  through  deed  fraudulently  ob- 
tained, to  whom  patent  subsequently  issues,  takes  as  trustee  for  his 
vendor;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  57,  37  L.  Ed.  77, 13  Sup. 
Ct.  221,  holdiiii:  subsequent  patentee  trustee  for  prior  locator  entitled 
to  unissued  patent;  Bemier  v.  Bemier,  147  U.  S.  247,  37  L.  Ed.  155,  13 
Sup.  Ct.  246,  requiring  patentee  under  patent  issued  by  mistake  to  con- 
vey to  prior  locator  entitled  to  patent ;  Pontiac  Knit-Boot  Co.  v.  Merino 
Shoe  Co.,  31  Fed.  289,  holding  assignee  of  patent,  with  knowledge  of 
prior  unrecorded  assignment,  deemed  trustee  for  latter  assignee;  Cole- 
man v.  Hill,  44  Ark.  455,  compelling  conveyance  by  patentee  to  prior 
purchaser;  Pierce  v.  Sparks,  4  Dak.  3,  22  N.  W.  491,  holding  complain- 
ant must  affirmatively  show  equity  superior  to  that  of  holder  of  legal 
title,  and  better  right  to  patent;  Bisson  v.  Curry,  35  Iowa,  78,  hold- 
ing patentee  with  notice  trustee  for  prior  locator;  Moody  v.  Arthur, 
16  Kan.  428,  compelling  conveyance  by  patentee  with  notice  to  prior 
locator   entitled   to   patent;    Boyce   v.   Danz,    29    Mich.    151,    holding 
patentee  trustee  for  one  having  greater  equities,  and  latter  not  barred 
by  laches,  uninjurious  to  defendant;  Dale  v.  Turner,  34  Mich.  417,  per- 
mitting recovery  by  grantee  in  possession  against  patentee  never  having 
been  in  possession ;  Ives  v.  Ely,  57  Mich.  573,  24  N.  W.  814,  swamp-land 
entry  in  good  faith,  while  title  was  in  question  between  State  and  Fed- 
eral governments,  gives  claimant  equity,  which  cannot  be  extinguished 
by  land  commissioner,  without  consent  or  proceedings ;  Sanborn  v.  Vance, 
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69  Mich.  226,  37  N.  W.  274,  directing  release  from  homestead  entryman 
to  prior  grantee;  Winona  &  St.  Peter  R.  R.  Co.  v.  St.  Panl  etc.  R.  R. 
Co.,  26  Minn.  182,  2  N.  W.  491,  treating  grantee  of  l^al  title  as  trustee 
for  one  having  equitable  right  to  title;  Widdicombe  v.  Childers,  84  Mo. 
396,  compelling  subsequent  patentee  to  convey  to  prior  locator  entitled 
to  patent;  dissenting  opinion  in  Chapman  v.  Quinn,  56  Cal.  282,  actions 
of  receivers  and  registers  in  issuing  patents  reviewable  by  courts;  dis- 
senting opinion  in  Chapman  v.  Quinn,  56  Cal.  287,  majority  holding 
oross-complaint  asserting  title  not  good  in  form;  Bear  v.  Luse,  6  Sawy. 
155,  Fed.  Cas.  1179,  refusing  to  hold  patentee  a  trustee  forgone  failing 
to  show  antecedent  equity;  Plummer  v.  Brown,  70  Cal.  546,  1?  Pac.  465, 
holding  complaint  generally  alleging  fraud  in  securing  patent,  insuflfi- 
cient ;  Hawke  v.  Deffebach,  4  Dak.  25,  22  N.  W.  482,  holding  complain- 
ant's equitable  title  insufficient  for  maintenance  of  action;  Winkfield  v. 
Brinkman,  21  Kan.  682,  affirming  rule  but  holding  complaint  not  suffi- 
ciently definite;  Rose  v.  Richmond  Min.  Co.,  17  Nev.  69,  27  Pac.  1115, 
where  patents  of  both  parties  were  void;  Oregon  Ry.  &  Nav.  Co.  v. 
Hertzberg,  26  Or.  220,  37  Pac.  1020,  refusing  relief  to  defendant  show- 
ing no  superior  equity. 

Distinguished  in.  Gibson  v.  Chouteau,  13  Wall.  l02,  20  L.  fid.  587, 
holding  occupation  for  period  prescribed  by  State  statute  of  limitations, 
no  bar  to  ejectment  by  subsequent  patentee;  McSorley  v.  Hill,  2  Wash. 
644,  647,  27  Pac.  554,  555,  where  claimant  showed  insufficient  title; 
White  V.  Whitcomb,  13  Idaho,  512,  90  Pac.  1086,  refusing  to  hold  home- 
steader trustee  for  town-site  claimants  where  Secretary  of  the  Interior 
had  decided  that  he  had  prior  claim;  Tourtillotte  v.  Tourtillotte,  205 
Mass.  552,  91  N.  E.  909,  refusing  to  enforce  trust  in  burial  lot  based 
upon  mutual  mistake  and  oral  declaration  of  defendant. 

Miscellaneous.  Cited  in  Smith  v.  Adams,  130  U.  S.  175,  82  L.  Ed. 
898,  9  Sup.  Ct.  569,  as  illustrating  point  that  certain  suits  are  brought 
within  Federal  jurisdiction  by  amount  involved;  The  J.  W.  Everman, 
2  Hughes,  20,  Fed.  CaS.  7591,  erroneously;  Woodside  v.  Ciceroni,  93 
Fed.  4,  35  C.  C.  A.  177,  holding  in  suit  to  quiet  title  total  value  of  land, 
not  amount  of  plaintiff's  claim,  governs  jurisdiction;  Clary  v.  Hazlitt, 
67  Cal.  288,  7  Pac.  702,  and  Silver  Bow  Min.  Co.  v.  Clark,  5  Mont.  426, 

5  Pac.  582,  holding  unauthorized  reservation  in  patent  void. 

6  WalL  420-423,  18  J*.  Ed.  868,  TUBTON  ▼.  DUFIEF. 

Oratuitous  bailee  of  money  for  purposes  of  lending  aame,  who  loans  it 
on  good  and  sufficient  security,  taking  mortgage  therefor,  wUch  he  delivers 
unrecorded  to  his  principal,  is  not  responsible  for  loss  caused  by  nonrecorda- 
tioB,  principal  having  had  abundant  opportunity  to  record  it  before  loss. 
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Approved  In  Walker  v.  Manhattan  Bank,  25  Fed.  254,  holding  bank, 
with  knowledge  of  bailment,  not  liable  for  securities  deposited  by  bailee 
and  wrongfully  withdrawn  by  him. 

6  WftlL  423-439,  18  L.  Ed.  756,  MUMFOBD  ▼.  WABDWEUi. 
Cbnect  practice,  in  finding  a  special  verdict,  stated. 
Approved  in  New  Orleans  Ins.  Assn.  v.  Piaggio,  16  Wall.  387,  21  L.  Ed. 
360,  holding  judgment  based  on  special  verdict^  partly  erroneous,  may 
be  modified  on  appeal. 

..By  leave  of  court  special  verdict  may  be  prepared  by  counsel,  subject 
to  coirection  by  court,  including  agreed  facts  in  addition  to  those  found, 
and  when  settled  and  entered  of  record,  the  questions  of  law  arising  on  the 
facts  are  heard  as  on  demuirer. 

Approved  in  Clajrton  v.  Smith,  1  Colo.  96,  holding  bill  of  exceptions 
unnecessary  in  reviewal  of  ease  brought  up  on  agreed  statement  of  facts. 

Paper  In  form  a  special  verdict,  but  not  containing  conditional  or  al- 
ternative findings  of  Jury,  is  irregular. 

Approve^  in  Alexander  v.  Roulet,  13  Wall.  388,  20  L.  Ed.  565,  holding 
grant  by  prefect  of  San  Francisco,  void;  dissenting  opinion  in  Smith  v. 
Sac  County,  11  Wall.  162,  20  L.  Ed.  109,  majority  holding  plaintiff  not 
entitled  to  new  trial  on  irregular  verdict. 

What  special  verdict  must  contain.    Kote,  24  L.  R.  A.  (N.  S.)  3, 
68,  60. 

Special  verdict,  Irregular  in  form,  but  agreed  to  by  counsel  as  a  special 
verdict,  may  be  regarded  on  appeal  as  an  agreed  statement  of  facts. 

Approved  in  Hartranft  v.  Wiegmann,  121  U.  S.  613,  30  L.  Ed.  1014, 
7  Sup.  Ct.  1242,  following  rule. 

Shores  of  navigable  waters  within  the  States  were  not  granted  by  Con- 
stitution te  United  States,  but  were  reserved  to  the  several  States,  including 
those  subsequently  admitted. 

Approved  in  The  Abby  Dodge  v.  United  States,  223  JJ.  S.  174,  56 
L.  Ed.  892,  32  Sup.  Ct.  310,  gathering  of  sponges  from  land  under  water 
within  State  territorial  limits  is  not  subject  to  congressional  control; 
Kean  ▼.  Calumet  Canal  Co.,  190  U.  S.  481,  47  L.  Ed.  1145,  23  Sup.  Ct. 
660,  reviewing  legislation  relative  to  lands  under  navigable  waters; 
State  V.  Korrer,  127  Minn.  68,  69,  148  N.  W.  620,  621,  riparian  owner 
has  no  right  to  destroy  bed  of  public  lake  by  taking  ore  therefrom; 
Coyle  V.  Smith,  28  Okl.  152,  113  Pac.  957,  to  point    that    States  are 


6  WaU.  440-441  NOTES  ON  U.  S.  REPORTS-  442 

I 
political  equals  and  that  new  State  may  change  its  capital  in  spite  of 

provision  in  enabling  act;  Pacific  Milling  &  Elevator  Co.  ▼.  Portland, 
65  Or.  393,  46  L.  R.  A.  (K.  S.)  368,  133  Pac.  80,  upholding  grant  of 
overflowed  lands  to  adjacent  land  owner;  Weber  v.  Harbor  Commis- 
sioners, 18  Wall.  66,  21  L.  Ed.  802,  holding  State  .may  remove  wharf 
erected  by  waterfront  owner,  and  projecting  into  bay^  McCready  v. 
Yiiginia,  94  U.  S.  394,  24  L.  £d.  248,  holding  State  has  exclusive  control 
over  tide-water  fisheries  within  its  boundaries;  Shively  v.  Bowlby,  152 
U.  S.  28,  30,  38  L.  Ed.  342,  14  Sup.  Ct.  558,  559,  holding  rights  of 
riparian  proprietors  in  soil  below  high-water  mark  are  governed  by 
State  laws,  subject  to  right  of  navigation ;  State  v.  TTower,  84  Me.  445, 
24  Atl.  899,  holding  right  of  State  to  r^ulate  tidal  fisheries  exclusive; 
Commonwealth  v.  Manchester,  152  Mass.  243,  23  Am.  St.  Rep.  831,  9 
L.  R.  A.  241,  25  N.  E.  117,  upholding  statute  regulating  fishing  on  navi- 
gable bay;  Union  Depot  Co.  v.  Brunswick,  31  Minn.  300,  301,  47  Am. 
"Bap,  789,  790, 17  N.  W.  628,  holding  State,  owning  lands  beneath  streams, 
may  prescribe  its  own  riparian  laws;  dissenting  opinion  in  Newport 
etc.  Bridge  Co.  v.  United  States,  105  U.  S.  491,  26  L.  Ed.  1150,  denying 
power  of  Congress  to  regulate  bridge  over  navigable  stream,  unless  it 
obstructs  commerce,  majority  contra. 

Qualified  in  Knight  v.  United  States  Land  Assn.,  142  U.  S.  183,  35 
L.  Ed.  982,  12  Sup.  Ct.  264,  holding  title  to  tide-lands  acquired  by  State 
upon  admission,  subject  to  prior  Mexican  grants. 

Distinguished  in  State  v.  Illinois  Cent.  R.  R.,  33  Fed.  755,  holding 
railroad  owning  water  lots  may  rightfully  connect  shore  line  with  out- 
side navigable  waters. 

Jurisdiction  over  sea.    Note,  46  L.  B.  A.  278. 

R^ht  of  State  to  grant  tide-lands. .  Note,  22  L.  R.  A.  (N.  8.)  3S7. 

Becltals  in  deed  showing  that  notice  of  alcalde's  sale  was  duly  gtven, 
raises  prima  facie  presumption  of  regolarlty. 

Approved  in  Wilson  v.  Snow,  228  U.  S.  221,  60  L.  R.  A.  (N.  S.)  604, 
57  L.  Ed.  811,  33  Sup.  Ct.  487,  deed  more  than  thirty  years  old,  pur- 
porting to  have  been  executed  under  power  of  sale  conferred  by  will, 
held  to  prove  itself. 

6  WaU.  440-441,  18  Ik  Ed.  828,  SILVEB  ▼.  LADD. 

What  adjudication  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532. 

Practice  and  procedTu*e  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  860* 
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6  Wall.  441--442,  18  L.  Ed.  790,  THE  OBAOE  aiBDI.BS. 

Whwe  appellant  dainu  tbat  sum  InTolved  was  miffldent  to  giye  Juris- 
dktlQii,  but  racoid  falls  to  show  it,  Supreme  Court  will  allow  opportunity 
for  proof  of  Jurisdictional  value. 

Distinguished  in  Harman  v.  Lynchburg,  33  Gratt.  40,  holding  affidavits 
of  jurisdictional  value  inadmissible  where  value  appears  in  proceedings 
of  lower  court. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Giles  v.  Harris,  189 
U.  S.  600,  47  L.  Ed.  917,  23  Sup.  Ct.  645,  upon  question  as  to  amount 
in  controversy  to  give  jurisdiction  on  appeal. 

6  WaU.  443-450,  18  L.  Ed.  923,  WHITE  v.  OANNOK. 

Equity  will  compel  party  fraudulently  acquiring  legal  title  to  property 
to  which  another  has  a  better  right,  and  which,  but  for  the  fraud,  he  would 
have  obtained,  to  transfer  legal  title  to  latter. 

Approved  in  Knit  Boot  Co.  v.  Merino  Shoe  Co.^  31  Fed.  289,  holding 
patentee  under  assignment  of  interest  in  invention,  with  knowledge  of 
prior  unrecorded  assignment,  trustee  for  prior  assignee ;  Craig  v.  Leitens- 
dorfer,  123  U.  S.  212,  31  L.  Ed.  123,  8  Sup.  Ct.  97,  holding  commis- 
sioner's decision  that  register's  action  was  fraudulent  did  not  decide 
equitable  questions  of  title. 

Ordlnanoe  of  secession,  being  a  nullity,  did  not  avoid  Louisiana  Supreme 
Oonrt'B  Judgment  rendered  after  its  passage,  nor  did  it  aifect  Its  relation 
to.the  appellate  power  of  the  Supreme  Oourt. 

Approved  in  Parks  v.  Coffey,  52  Ala.  36,  holding  sale  under  execution 
on  ju<^ment  rendered  during  secession  passes  valid  title;  Pepin  v. 
Lachenmcyer,  45  N.  T.  34,  holding  judgment  of  court  under  secession 
government  cannot  be  attacked  collaterally;  Billgery  v.  Branch,  19  Gratt. 
411, 100  Am.  Dec.  690»  arguendo,  indorsement  by  resident  of  Confederacy 
of  bills  drawn  upon  bank  in  Federal  territory,  illegal;  dissenting  opinion 
in  Dow  V.  Johnson,  100  U.  S.  182,  25  L.  Ed.  641,  majority  holding  Louis- 
iana eivil  court,  recognized  by  Federal  general  in  occupation,  had  no 
power  to  try  Federal  officer  for  unwarranted  seizures;  dissenting  opinion 
in  Pennywit  v.  Foote,  27  Ohio  St.  635,  641,  majority  holding  void  judg- 
ment of  Arkansas  court,  rendered  during  secession. 

Distinguished  in  Pennywit  v.  Foote,  27  Ohio  St.  630,  22  Am.  Bep. 
361,  holding  judgment  of  court  under  secession  government  may  be 
attacked  collaterally. 

6  WalL  451,  18  L.  Ed.  862,  KAIL  V.  WETMOBE. 

Writ  of  error  will  be  dismissed  where  citation  contains  more  names  than 
there  are  plalntiflTs,  and  where  names  differ  from  those  in  writ^  and  the  bond 
mlsdescribes  the  parties. 
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Approved  in  United.  States  Mat.  Aoc.  Assn.  v.  Weller,  30  Fla.  113, 
11  South.  787^  upholding  writ  propeirly  describing  parties. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  6(  L.  R.  A.  844,  859. 

6  WaU.  452-456,  18  L.  Ed.  846,  V08E  ▼.  BBONSOK. 

Contractor  furnishing  railroad  with  materials,  and  taking  pay  in  bonds, 
has  no  right  to  have  bis  Equity  adjusted  in  foreclosure  proceedings  by  bond- 
holders, although  the  security  was  sufficient  to  cover  his  demand. 

Approved  in  Tri-State  Traction  Co.  v;  Pittsburg  etc.  R.  Co.,  67  W.  Va. 
391,  68  S.  E.  26,  in  suit  to  fix  crossing  of  one  railroad  by  another,  holders 
of  mortgage  bonds  are  not  necessary  parties. 

Representation    of   bondholders   by   mortgage   trustee.    Note,    16 
L.  B.  A.  (K.  S.)  1008. 

6  WaU.  467-458,  18  L.  Ed.  721,  AI.VISO  ▼.  tJMITED  STATES. 

Appeal  dismissed  f  o]r  want  of  citation  will  be  reinstated  on  proof  that 
a  citation  had  in  fact  been  served  and  filed,  but  afterward  destroyed  by 
burning  of  clerk's  office. 

Approved  in  United  States  v.  Vigil,  10  Wall.  426,  19  L.  Ed.  955,  refus- 
ing to  dismiss  appeal  where  clerk  had  omitted  to  enter  record  of  pro- 
ceedings; Snow  V.  Edwards,  2  Low;  275,  Fed.  Cas.  13,145^  arguendo, 
admiralty  courts  have  power  to  vary  their  own  decrees. 

Distinguished  in  Wetmore  v.  Karrick,  205  U.  S.  155,  51  L;  Ed.  750, 
27  Sup.  Ct.  4S4,  court  which  erroneously  renders  judgment  of  dismissal 
cannot  set  aside  such  judgment  after  term  and,  without  notice,  give  per- 
sonal  judgment  against  defendant. 

6  WaU.  458-481,  18  !■.  Ed.  869,  DOE,  LESSEE,  ▼.  OOH8n>INS. 

Same  rules  of  law  apply  to  descents  and  devises  of  legal  and  of  equitable 
estates. 

Approved  in  Partee  v.  Thomas,  11  Fed.  776,  where  absolute  grant  of 
equitable  estate  was  cut  down  to  life  estate  by  use  of  words  ''after  her 
death.  Legacy  divided  among  children";  Bolton  v.  Ohio  National  Bank, 
50  Ohio  St.  294,  33  N.  E.  1116,  holding  equitable  estotes  vest  and 
descend  as  legal  estates. 

Extent  and  duration  of  trust  estate  are  measured  by  the  objects  of  its 
creation. 

Approved  in  Hall  v.  Hobart,  186  Fed.  433, 108  C.  C.  A.  348,  ejectment 
by  riparian  owner  will  lie  against  adverse  claimant  of  island  formed  by 
accretion,  though  naked  title  is  in  State;  Griflfith  v.  Stewart,  31  App. 
D.  C.  35,  power  of  executor  to  convey  real  estate  implied  from  power 
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to  sell  and  disf  ribate  proceeds ;  Vogt  v.  Vogt,  26  App.  D.  C.  52,  applying 
rale  where  real  estate  was  directed  to  be  sold  and  proceeds  invested; 
Wilkes  V.  Wilkes,  18  App.  D.  C.  96,  applying  rule  to  deed  of  trust  given 
as  security  for  debt ;  Frey  v.  Allen,  9  App.  D.  C.  403,  holding  life  estate 
otily  vested  in  trustee  though  fee  was  granted;  Miller  v.  Fleming,  7 
Maekey  (D.  C),  145,  conveyance  to  trustees  to  use  of  another  for  life 
and  afterward  to  use  of  his  heirs,  held  to  convey  only  life  interest  in 
spite  of  direction  to  trustees  to  convey  to  heirs;  Haw  v.  Brown,  1 
McAr.  (D.  C.)  196,  devisee  held  to  take  on  conclusion  of  trust  without 
necessity  of  conveyance  from  trustee;  Laughlin  v. .Page,  108  Me.  318, 
319,  80  Atl.  757,  758,  title  of  trustees  for  equitable  owner  in  fee  held 
to  terminate  at  death  of  such  owner;  Brillhart  v.  Mish,  99  Md.  458,  58 
Atl.  31,  construing  trust  deed,  for  grantor's  life,  by  owner  of  curtesy 
in  land;  Lee  v.  O'Donnell,  95  Md.  546,  52  Atl.  982,  holding  trust  ter^ 
minated  by  death  of  life  tenant;  Quigley  v.  Wolf,  177  Mich.  477,  143 
N.  W.  886,  applying  rule  to  receiver  of  corporation  after  debts  had  been 
paid;  Wisdom  v.  Wilson,  59  Tex.  Civ.  605,  127  S.  W.  1134,  where  will 
devised  whole  estate  in  trust  to  executors  with  power  to  convey,  whole 
l^al  title  vested  in  them  for  purposes  named;  Angle  v.  Marshall,  55 
W.  Va.  680,  47  S.  E.  886,  construing  trust  deed  for  purpose  of  managing 
estate  as  power  of  attorney  revocable  irrespective  of  provision  of  ir- 
revocability ;  Young  v..  Bradley,  101  U.  S.  788,  25  L.  Ed.  1045,  holding 
voi4-.deed  by  trustee  with  full  power  of  conveyance,  given  after  death 
of  beneficiaries;  Potter  v.  Couch,  141  U.  S.  309,  35  L.  Ed.  729,  11 
Sup.  Ct.  1008,  holding  trust  to  hold  and  divide  not  ended  until  after 
division;  Young  v.  Commissioners  of  Mahoning  County,  53  Fed.  899, 
holding  fee  vests  in  trustees  where  necessary  for  execution  of  trust, 
although  words  of  ihlieritance  were  not  employed;  Alger  v.  Anderson, 
78  Fed.  733,  holding  trustee  took  fee  simple  where  necessary  to  execu- 
tion of  trust ;  Woodward  v.  Woodward,  28  W.  Va.  209,  holding  language 
used  in  creating  estate  of  trustees  will  be  limited  to  purposes  of  creation. 
Distinguished  in  Blake  y.  O'Neal,  63  W.  Va.  487,  488,  16  L.  R.  A. 
(Nr  8.)  1147,  61  S.  E.  411,  412,  deed  to  one  person  for  use  of  another 
held  to  separate  legal  from  equitable  title  in  fee  simple. 

Where  trust  is  dry,  trustees'  duties  being  merely  to  hold  iiroperty  dur- 
ing lives  in  being,  their  estate  is  but  a  life  estate,  althoogli  devlae  was  to 
the  trustees  and  their  keirs. 

Approved  in  McArthur  v.  Allen,  15  Fed.  Cas.  1213,  where  will  vested 
title  in  trustees  and  their  heirs,  to  hold  until  youngest  grandchild  should 
attain  majority,  and  then  divide  estate  among  grandchildren;  Chaffin 
V.  Hull,  49  Fed.  526,  holding  deed  of  trust  during  coverture  determined 
by  death  of  husband;  Kenyon,  Petitioner,  17  R.  I.  158,  20  AtL  295, 
holding  B  took  estate  for  life  of  C,  under  devise  to  B  and  heirs  for  life. 
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of  C,  in  trust  for  C;  Green  y.  Green^  23  Wall  491,  23  L.  Ed.  77,  holding 

trustees,  with  power  of  disposition,  took  life  estate  only;  dissenting 
opinion  in  Ahell  v.  Ahell,  75  Md.  69,  25  Atl.  390,  majority  holding  trust 
to  hold  during  daughters'  lives  continued  until  death  of  last  survivor. 

Necessity  of  word  "heirs"  to  pass  fee  to  trustee.    Note,  2  L.  R.  A* 
(N.  S.)  18L 

Devise  In  trust  for  J.  B.,  daring  Ms  life,  tben  for  his  surviving  wife, 
remaindw  to  J.  B.'8  children,  gives  a  vested  remainder  in  fee  to  the  sur- 
viving child  of  J.  B;  living  at  death  of  testator,  subject  to  open  and  let  in 
after-born  children,  and  Uable  to  be  defeated  only  by  their  death  before 
J.  B. 

Approved  in  Thaw  v.  Ritchie,  136  U.  S.  546,  34  L.  Ed.  637, 10  Sup.  Ct. 
1043,  where  trust  Was  for  widow  and  children  for  life,  remainder  to 
surviving  children,  or  to  widow  on  prior  death  of  children;  McClaskey 
V.  Barr,  47  Fed.  161,  163,  165,  166,  as  having  settled  title  of  surviving 
child  to  J.  B.  to  property  in  dispute;  Field  v.  Peebles,  180  111.  381, 
holding  devise  of  life  estate,  with  remainder  to  life  tenant's  children, 
vests  remainder  in  children  in  being  at  testator's  death,  subject  to  par- 
ticipation of  those  bom  during  life  estate ;  Elder  v.  McClaskey,  70  Fed. 
550,  551,  559,  17  C.  C.  A.  251,  as  having  settled  title  to  property  in  dis- 
pute ;  Olmstead  v.  Dunn,  72  Ga.  860,  holding  words  of  survivorship  refer 
to  testator's  death  in  order  to  vest  remainders;  Cox  v.  Handy,  78  Md. 
122,  27  Atr.  228,  similarly  construing  devise  to  wife  for  life,  remainder 
among  children  equally,  child  of  deceased  child  taking  parents'  portion; 
Daniels  v.  Eldredge,  125  Mass.  359,  holding  devise  in  trust  for  son, 
until  he  attained  age  of  twenty-five,  remainder  to  him  in  fee,  created 
vested  remainder;  Woodward  v.  Woodward,  28  W.  Va.  207,  a  similar 
devise. 

Vested  remaindw  is  where  a  present  interest  passes  to  a  certain  and 
definite  person,  but  to  be  enjoyed  in  future.  There  must  be  a  particular 
estate  to  support  it,  and  remainder  must  pass  out  of  grantor  at  creation  of 
particular  estate.  It  must  vest  in  grantee  during  continuance  of  estate  of  eo 
instantl  that  it  determines. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  869,  bank- 
rupt's interest  in  fund  of  which  his  mother  enjoyed  income  for  life  held 
to  pass  to  trustee;  Land  Title  etc.  Co.  v.  McCoach,  127  Fed.  385,  386, 
holding,  under  will  bequeathing  residue  of  esfate  in  trust,  income 
thereof  to  wife  for  life,  remainder  to  children,  children  took  vested  in- 
terest on  testator's  death,  which  became  subject  to  legacy  tax  imposed 
by  30  Stat.  464,  §  29 ;  Vogt  v.  Vogt,  26  App.  D.  C.  51,  remainder  to  heirs 
after  trust  estate  for  life  held  vested;  Yeager  v.  Famsworth,  163  Iowa, 
544,  145  N.  W.  89,  that  estate  be  equally  divided  among  remaindermen 
is  not  necessary  to  valid  remainder,  especially  when  remaindermen  are 
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specifically  named;  Shafer  y.  Tereao,  133  Iowa,  346,  110  N.  W.  848, 
devise  to  wife  for  her  snpport  until  youngest  child  came  of  age,  prox)erty 
then  to  be  divided  among  wife  and  children,  held  to  pass  vested  re- 
mainders; Archer  v.  Jacobs,  125  Iowa,  478,  481,  101  N.  W.  199,  devise 
to  daughter  for  life,  remainder  to  her  children  or  grandchildren,  but  if 
there  be  none  then  to  testator's  son,  daughter  took  life  estate  and  her 
children  vested  remainder;  O'Day  v.  Meadows,  194  Mo.  618,  92  S.  W. 
645,  deed  conve3ang  land  to  wife  through  third  person,  estate  to  com- 
mence at  death  of  husband  and  continue  during  wife's  life,  conveyed 
vested  interest;  Curtis  v.  Zutavem,  67  Neb.  194,  93  N.  W.  405,  quitclaim 
deed  passes  reversionary  rights  in  land  which  owner  holds  subject  to 
dower  estate;  M'Crea  v.  Yule,  68  N.  J.  L.  467,  53  Atl.  211,  holding 
trust  bequest  to  pay  income  during  life  gives  vested  right  in  such  income 
which  may  be  assigned;  In  re  Kountz's  Estate,  213  Pa.  397,  3  L.  R.  A. 
(N.  S.)  639,  62  Atl.  1105,  under  will  providing  for  children  and  grand- 
children, income  to  be  paid  to  them  for  life,  and  for  division  among 
grandchildren  after  death  of  children,   grandchildren  took   contingent 
remainder;  Rhode  Island  Hospital  Trust  Co.  v.  Noyes,  26  R.  I.  329,  58 
AtL  1002,  under  will  giving  certain  part  of  income  to  sister  and  residue 
to  grandson  until  he  should  attain  certain  age,  and  if  he  should  die 
before  such  age  then  income  to  go  in  other  ways,  grandson  took  vested 
interest  in  trust  fund;  Allison  v.  Allison,  101  Va.  569,  44  S.  E.  915, 
holding,  under  will  bequeathed  certain  sums  in  trust  to  use  of  wife  for 
life,  remainder  to  her  children,  son  took  vested  remainder  in  bequest; 
Cuyler  v.  Terrell,  1  Abb.  (U.  S.)  174,  Fed.  Cas.  3523,  holding  devise 
to  daughters  for  life,  remainder  to  sons,  passed  a  vested  interest  to  sons ; 
McArthur  v.  Allen,  15  Fed.  Cas.  1212,  holding  devise  in  trust  until  last- 
bom  grandchild  of   testator   should   attain   majority,   when  property 
should  be  divided  among  grandchildren  per  capita,  and  issue  of  de- 
ceased children  per  stirpes,  did  not  create  an  estate-tail;  Scofield  v. 
Olcott,  120  lU.  371,  375,  11  N.  E.  352,  355,  holding,  under  devise  to  A 
for  life,  remainder  to  B,  B  took  vested  equitable  estate  in  remainder, 
which  passed  to  his  heirs  on  his  death  before  A's;  Bunting  v.  Speek, 
41  Kan.  446,  3  L.  R.  A.  699,  21  Pac.  296,  holding  possibility  of  remainder- 
man's death  in  lifetime  of  life  tenant  does  not  make  remainder  con- 
tingent; Gibbens  v.  Gibbens,  140  Mass.  106,  54  Am.  Rep.  456,  3  N.  E. 
4,  holding  devise  of  life  estate,  remainder  to  children,  gave  vested  re- 
mainder to  latter;  Patrick  v.  Blair,  119  Mo.  114,  24  S.  W.  769,  construing 
trust  deed;  Byrne  v.  France,  131  Mo.  646,  33  S.  W.  180,  holding  estate 
for  life  to  A,  remainder  to  children,  gave  children  vested  remainder; 
dissenting  opinion  in  Nabors  v.  Woolsey,  174  Ala.  303,  56  South.  538, 
majority  holding  that  devise  to  daughter  for  life,  with  power  of  dis- 
poBitioUi  and  remainder  to  her  children  gave  her  only  life  estate. 
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Distinguished  in  dissenting  opinion  in  Pollaek  v.  Meyer  Bros.  Drag  Co., 
233  Fed.  876,  majority  holding  that  bankrupt's  interest  m  fond,  of  which 
his  mother  enjoyed  income  for  life,  passed  to  trustee. 

When  remainder  is  vested.    Note,  10  E.  R.  0.  818. 

When  devise  of  land  is  vested.    Note,  25  E.  R.  C.  591* 

Contingent  remainder  Is  one  limited  to  oncertaln  person,  or  upon  hap- 
pening of  uncertain  event. 

Approved  in  Phinizy  v.  Foster,  90  Ala.  264,  7  South.  837,  holding  gift 
to  a  class  upon  A's  death  without  issue  gave  contingent  remainder  to 
members  living  at  A's  death. 

Executory  devise  is  a  testamentary  disposition  of  real  property  vesting 
no  estate  upon  death  of  devisor,  hut  only  on  a  future  contingency. 

Approved  in  McArthur  v.  Allen,  15  Fed.  Gas.  1213,  holding  devise 
in  trust  until  last-bom  grandchild  should  attain  majority,  then  to  all 
grandchildren  per  capita,  created  an  executory  devise. 

Executory  devise  differs  from  a  remainder,  in  that  it  needs  no  particular 
estate  to  support  it.  Fee  simple  or  other  less  estate  may  he  limited  by  it, 
after  a  fee  simple.  Bemalnder  may  be  limited  of  a  chattel  Interest  after 
a  particular  estate  for  life  in  the  same  property. 

Approved  in  Estate  of  Fair,  132  Cal.  573,  576,  60  Pac.  447,  449,  hold- 
ing where  testator  gave  estate  to  trustees  to  have  and  to  hold  same 
during  lives  of  children,  and  on  death  of  survivor  to  convey  to  descend- 
ants persons  entitled  took  vested  interest  on  testator's  death. 

♦ 

Law  will  not  construe  a  limitation  in  a  will  as  an  executory  devise  when 
it  can  take  effect  as  a  remainder,  nor  a  remainder  as  contingent  when  it  caa 
be  taken  to  be  vested. 

Approved  in  Johnson  v.  Washington  Loan  etc.  Co.,  224  U.  S.  238, 
56  L.  Ed.  746,  32  Sup.  Ct.  421  (affirming  33  App.  D.  C.  256,  257),  devise 
of  property,  after  death  or  marriage  of  daughters,  ''among  my  daughters 
living  at  my  death,  and  their  children  and  descendants,"  held  to  pass 
vested  remainder;  Anderson  v.  Anderson,  221  Fed.  874,  875,  137 
C.  C.  A.  441,  devise  to  daughter  and  then  to  her  eldest  son  held  to  mean 
eldest  son  bom  and  not  eldest  surviving;  Pineland  Club  v.  Robert,  213 
Fed.  556,  130  C.  C.  A.  125,  devise  to  son  with  remainder  to  surviving 
children  held  to  pass  vested  remainder;  Anderson  v.  Messinger,  146 
Fed.  939,  7  L.  R.  A.  (N.  S.)  1094,  77  C.  C.  A.  179,  where  testator  de- 
clared that  if  either  of  two  sons  died  without  descendants,  survivor 
should  take  his  estate,  and  if  survivor  died  then  half  of  decedent's 
portion  and  half  of  jrortion  taken  by  survivorship  should  go  to  tes- 
tator's brothers  and  sisters,  sons  took  life  estate;  In  re  Hadlctt,  116 
Fed.  686,  holding,  under  Georgia  law,  trust  deed  to  wife  and  children 
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bom  and  to  be  bom,  to  be  held  by  wife  and  children  for  use  of  wife 
for  life,  and  at  her  death  to  pass  to  children,  where  there  were  children 
living  who  could  take  at  time  of  execution,  created  in  them  a  vested 
remainder;  Thomas  v.  Castle,  76  Conn.  461,  56  Atl.  855,  construing  will 
giving  estate  in  trust  for  son,  who  may  use  income  and  after  his  death 
to  others,  as  creating  contingent  remainder;  Green  v.  Gordon,  38  App. 
D.  C.  455,  devise  to  son,  effective  upon  marriage  or  death  of  daughters, 
on  condition  that  he  paid  one  thousand  dollars  each  to  living  sisters, 
held  to  pass  vested  remainder;  Hauptman  v.  Carpenter,  16  App.  D.  C. 
528,  devise  to  three  children  for  life,  then  to  fourth  child,  F.,  in  trust 
to  divide  proceeds  among  all  children,  held  to  pass  vested  remain^lcr 
to  F.;  Richardson  v.  Penicks,  1  App.  D.  C.  264,  devise  to  widow  for 
life  with  remainder  to  son  upon  his  attaining  ipajority  held  to  pass 
vested  interest;  O'Brien  v.  Dougherty,  1  App.  D.  C.  157,  words  of  sur- 
vivorship held  to  refer  to  death  of  testator  and  not  to  termination  of 
particular  estate ;  Wheeler  v.  Town  of  St.  Johnsbury,  87  Vt.  50,  87  Atl. 
361,  under  will  giving  widow  life  estate,  prox)erty  at  her  death  to  go 
to  his  then  living  children,  remainder  vested  as  soon  as  remaindermen 
were  in  esse  and  ascertained;  Halsey  v.  Goddard,  86  Fed.  28,  constru- 
ing devise  to  A  for  life,  remainder  to  B,  at  majority,  if  he  shall  have 
complied  with  certain  conditions,  a^  vesting  contingent  remainder  in 
A's  surviving  children,  subject  to  B's  compliance  as  aforesaid ;  Olmstead 
V.  Dunn,  72  Ga.  860,  and  Clanton  v.  Estes,  77  Ga.  359,  1  S.  E.  165,- 
construing  words  of  survivorship  as  referring  to  testator's  death  in 
order  to  vest  remainder;  Allen  v.  McFarland,  150  111.  464,  37  N.  E.  1009, 
construing  provision  that  property  should  remain  unsold  during  ^'s 
life,  remainder  to  children  as  giving  a  vested  estate  to  children ;  David- 
son V.  Koehler,  76  Ind.  410,  holding  devise  to  A  for  life,  remainder  to 
children,  created  a  vested  remainder  to  children;  Harris  v.  Carpenter, 
109  Ind.  544,  10  N.  E.  425,  holding,  in  devise  to  A  for  life,  remainder 
to  B,  if  then  living,  otherwise  to  her  heirs,  words  of  survivorship  re- 
ferred to  testator's  death,  creating  vested  remainder  in  B;  Bruce  v. 
Bissell,  119  Ind.  530,  12  Am.  St.  Bep.  440,  22  N.  E.  6,  holding  remainder 
to  certain  person  not  rendered  contingent  by  uncertainty  of  time  of 
enjo3anent;  Heilman  v.  Heilman,  129  Ind.  64,  28  N.  E.  311,  holding 
children  at  testator's  death  took  vested  remainder  under  devise  to  wife, 
remainder  to  surviving  children;  Aspy  v.  Lewis,  152  Ind.  496,  52  N.  E. 
757,  holding  devise  to  wife  during  widowhood,  remainder  on  her  remar- 
riage or  death,  to  daughter,  gave  daughter  vested  remainder  on  tes- 
tator's death;  Tayloe  v.  Mosher,  29  Md.  457,  holding,  in  order  that 
estates  may  be  held  contingent,  there  must  be  plain  testamentary  ex- 
pressions to  that  effect;  Kemp  v.  Bradford,  61  Md.  335,  where  life 
tenant  survived  remainderman,  latter's  estate  held  vested;  Rogers  v* 

VI— 2» 


6  Wall.  46^^81         NOTES  ON  U.  S.  REPORTS.  450 

Rogers,  11  R.  I.  75,  holding  delay  in  division  of  residuum  does  not, 
prevent  estate  from  being  vested;  Pond  v.  Allen,  15  R.  L  178,  2  Atl. 
308,  holding  postponement  of  enjoyment  does  not  prevent  legacy  from 
vesting;  Corbin  v.  Mills,  19  Gratt.  472,  holding  legacy  to  be  enjoyed 
on  death  of  A,  vested  in  legatee  at  testator's  death;  Stokes  v.  Van 
Wyck,  83  Va.  734,  3  S.  E.  391,  holding  devise  to  A,  remainder  to  tes- 
tator's heirs,  meant  heirs  living  at  his  death,  and  A's  title  vested,  she 
being  his  only  heir;  Clement  v.  Whittaker,  225  Fed.  218,  arguendo. 

Estates  will  be  held  to  vest  at  earliest  possible  period  unless  there  be 
clear  testamentary  manifestation  to  the  contrary. 

Approved  in  Estate  of  Fair,  132  Cal.  573,  60  Pac.  447,  holding  where 
testator  gave  estate  to  trustees  to  have  and  to  hold  same  during  lives 
pf  children  ^nd  on  death  of  survivor  to  convey  to  their  descendants, 
persons  entitled  took  vested  interest  on  testator's  death;  Tindall  v. 
.Tindall,  167  Mo.  225,  66  S.  W.  1094,  construing  trust  deed  conve3ring 
land  to  daughter  for  life  and  then  to  issue  of  her  body  forever  as  pass- 
ing vested  fee  to  issue;  Hinton  v.  Milburn,  23  W.  Va.  171,  holding 
testator  intended  to  postpone  vesting  until  certain  contingency. 

Adverbs  of  time  in  devise  of  remainder  are  construed  to  relate  merely 
to  time  of  enjoyment  of  estate,  not  time  of  its  vesting  in  interest. 

Approved  in  Tindall  v.  Tindall,  167  Mo.  226,  66  S.  W.  1094,  con- 
struing trust  deed  conveying  land  to  daughter  for  life  and  then  to  issue 
of  her  body  forever  as  passing  vested  fee  to  issue;  McArthur  v.  Scott, 
113  U.  S.  379,  380,  28  L.  Ed.  1027,  5  Sup.  Ct.  661,  662,  holding  words 
directing  conveyance  to  remaindermen  at  expiration  of  particular  estate 
relate  to  beginning  of  enjoyment,  not  to  time  of  vesting ;  Pike  v.  Stephen- 
son, 99  Mass.  190,  applying  rule  to  words  "in  the  event  of  her  decease"; 
Chew  V.  Keller,  100  Mo.  368,  13  S.  W.  396,  holding  "upon  her  death," 
related  to  time  of  enjoyment  of  vested  remainder;  Chafee  v.  Maher, 
17  R.  I.  741,  24  Atl.  774,  holding  bequest  "on  death"  of  life  tenant  refers 
merely  to  time  of  possession. 

Where  there  is  a  devise  to  a  class  of  persons  to  take  effect  in  enjoyment 
in  futuro,  estate  vests  in  persons  as  they  come  in  esse,  subject  to  open  and 
let  in  others  as  they  are  bom  afterward. 

Approved  in  Duncan  v.  De  Yampert,  182  Ala.  532,  62  South.  674, 
construing  remainder  devised  to  "the  children^'  of  certain  person  as 
vested;  Norton  v.  Mortensen,  88  Conn.  32,  89  Atl.  884,  devise  to  widow 
for  life  and  upon  her  death  to  children,  held  to  pass  immediate  vested 
interest  to  children;  Fields  v.  Gwynn,  19  App.  D.  C.  112,  deed  in  trust 
for  married  woman  for  life  and  then  to  her  issue  living  at  her  death 
and  their  heirs  passes  vested  remainder;  Craig  v.  Rowland,  10  App. 
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D.  C.  416,  devise  to  two  persons  for  life  with  remainder  to  issue  living 
at  death  of  last  life  tenant  vests  in  issue  at  birth;  Cooper  v.  Mitchell 
Investment  Co.,  133  Ga.  775,  29  L.  R.  A.  (N.  S.)  291,  66  S.  E.  1093, 
devise  "to  my  children  by  my  first  wife  and  their  children  after  them" 
held  not  to  give  fee  simple  to  daughter  of  decedent ;  Taylor  v.  Stephens, 
165  Ind.  205,  74  N.  E.  982,  construing  devise  to  wife  for  life  and  at 
her  death  to  testator's  children  as  giving  children  vested  remainder; 
Kepler  v.  Larson,  131  Iowa,  444,  7  L.  R.  A.  (N.  S.)  1109,  108  N.  W. 
1035,  applying  rule  to  conveyance  to  man  and  the  heirs  of  his  body 
and  their  assigns ;  Cropley  v.  Cooper,  19  Wall.  176,  22  L.  Ed.  113,  hold- 
ing under  devise  in  trust  for  daughter,  remainder  to  her  children,  sur- 
viving child  took  vested  remainder  on  testator's  death;  Amos  v.  Amos, 
117  Ind.  24,  19  N.  E.  542,  holding  birth  of  persons,  not  their  survival 
of  life  tenant,  contingency  upon  which  remainder  vests;  Scott  v.  West, 
63  Wis.  569,  24  N.  W.  172,  holding  remainder  vests  as  soon  as  remainder- 
man comes  in  esse ;  McLain  v.  Howard^  120  Mich.  274,  79  N.  W.  182, 
183,  holding  devise  to  each  of  testator's  grandchildren  in  event  of  wife's 
death,  includes  children  bom  after  testator's  death,  and  before  his 
wife's,  and  children  in  ventre  sa  mere  at  latter's  death. , 

When  laagnage  is  plain  and  nnamWguoiM,  mere  Is  no  room  for  con- 
Blructloa. 

Approved  in  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ala.  App.  411,  67  South. 
751,  refusing  so  to  construe  law  providing  for  separate  accommodations 
on  railway  trains  as  to  permit  white  sheriff  and  negro  prisoner  to  travel 
in  same  compartment ;  Arterbum  v.  Beard,  111  Minn.  26,  124  N.  W.  381, 
prior  statute  held  to  be  clearly  and  expressly  repealed;  State  v.  Insur- 
ance Co.  of  North  America,  71  Neb.  333,  99  N.  W.  41,  applying  rule 
to  repeal  by  implication;  Davidson  v.  German  Ins.  Co.,  74  N.  J.  L. 
489,  12  Aim.  Gas.  1066,  13  L.  R.  A.'  (N.  S.)  884,  65  Atl.  997,  applying 
rule  to  cancellation  clause  of  standard  fire  insurance  policy;  dissenting 
opinion  in  Taylor  v.  Insurance  Co.  of  North  America,  25  Okl.  106, 
118,  105  Pac.  359,  364,  majority  holding  return  of  unearned  premium 
essential  to  cancellation  of  fire  insurance  policy;  Atlantic  Coast  Line 
R.  Co.  V.  Richardson,  121  Tenri.  460,  117  S.  W.  499,  applying  rule  to 
statute  authorizing  service  of  process  upon  agent  of  foreign  corporation. 

Miscellaneous.  Cited  in  McClaskey  v.  Barr,  42  Fed.  615,  616,  holding 
grantee  of  life  tenant  and  of  partial  interest  in  remainder,  not  in 
adverse  possession;  State  v.  Noble,  118  Ind.  371,  10  Am.  St.  Rep.  161,  4 
L.  R.  A  111,  21  N.  E.  252,  erroneously;  Edgerly  v.  Barker,  66  N.  H. 
451,  28  L.  R.  A.  331,  31  Atl.  904,  as  to  testator's  intent  governing; 
Opinion  of  Justices,  66  N.  H.  673,  33  Atl.  1099,  holding  statute  should 
be  read  according  to  legislative  intent,  irrespective  of  arrangement  of 
clauses;  dissenting  opinion  in  Tisdell  v.  New  Hampshire  Ins.  Co.,  155 
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N.  Y.  168,  40  L.  R.  A.  767,  49  N.  E.  666,  majority  holding  where  con- 
tract read  in  order  presents  no  ambiguity,  clauses  will  be  transposed; 
State. V.  Pullman's  Palace  Car  Co.,  64  Wis.  110,  holding  explicit  statute 
needs  no  construction. 

6  Wall.  481-481,  18  K  Ed.  930,  WAIJELET  ▼.  OITT  OF  MUSCATINE. 

BGandamoB,  and  not  a  bill  in  equity,  is  proper  remedy  to  compel  levy 
of  tax  to  pay  an  unsatisfied  Judgment  against  municipal  corporation. 

Approved  in  Street  Grading  Dist.  No.  60  v.  Hagadom,  186  Fed.  454, 
108  C.  C.  A.  429,  refusing  to  appoint  receiver  to  collect  assessments  to 
pay  bonds  of  local  improvement  district;  Marra  v.  San  Jacinto  etc. 
Irr.  Dist.,  131  Fed.  790,  applying  rule  where  regularly  organized  irri- 
gation district  issued  bonds ;  Anthony  v.  Burrow,  129  Fed.  789,  refusing 
mandatory  injunction  requiring  State  officer  to  certify  nomination  of 
certain  person  as  congressional  candidate;   Santa  Cruz  v.  Waite,  98 
Fed.  394,  39  C.  C.  A.  106,  holder  of  municipal  bonds  or  coupons  there- 
j^rom  containing  direct  promise  to  pay  may  sue  in  Federal  court  to 
recover  judgment  thereon,  though  State  law  provides  that  bonds  pay- 
able only  out  of  special  fund  which  officers  must  create  by  tax  levy; 
Heine  v.  Levee  Commissioners,  19  Wall.  657,  661,  22  L.  Ed.  225,  226, 
refusing  to  enforce  tax  levy  in  equity;  Thompson  v.  Allen  Co.,  115  U.  S. 
553,  556,  29  L.  Ed.  473,  474,  6  Sup.  Ct.  141,  143,  holding  fact  that  legal 
remedy  of  mandamus  has  proven  ineffectual,  not  sufficient  ground  for 
equitable  jurisdiction;  McCauley  v.  Kellogg,  2  Woods,  20,  Fed.  Cas. 
8688,  refusing  mandatory  injunction  to  compel  tax  levy;  Merchants' 
Nat.  Bank  v.  Jefferson  Co.,  1  McCrary,  370,  5  Dill.  323,  Fed.  Cas.  15,472, 
upholding  power  of  courts  to  compel  county  tax  levy  by  mandamus; 
Coquard  v.  Indian  Grave  Drainage  Dist.,  69  Fed.  870,  16  C.  C.  A.  530, 
refusing  equitable  interference  where  remedy  was  by  mandamus ;  O'Brien 
V.  Wheelock,  78  Fed.  679,  holding  Federal  courts  will  not  act  as  tax 
collectors;  Waite  v.  Santa  Cruz,  89  Fed.  624,  holding  appropriate  pro- 
cedure in  Federal  courts  on  refusal  of  municipality  to  pay  bonds,  is  to 
first  obtain  judgment  establishing  their  validity,  and  then,  if  necessary, 
obtain  mandamus  to  enforce  judgment;  Commissioners'  Court  v.  Rather, 
48  Ala.  450,  holding  mandamus  proper  remedy  for  refusal  to  levy  proper 
tax;  Miller  v.  Mc Williams,  50  Ala.  429,  20  Am.  Bep.  298,  granting  man- 
damus to  compel  tax  levy  to  satisfy  judgment  agaipst  city ;  Safe  Deposit 
Co.  V.  Anniston,  96  Fed.  662,  holding  funds  of  insolvent  municipality 
cannot  be  subjected  by  equity  to  payment  of  judgment,  there   being 
adequate  remedy  by  mandamus;   dissenting  opinion  in   Thompson    v. 
Allen  Co.,  115  Wall.  563,  29  L.  Ed.  476,  6  Sup.  Ct.  146,  majority  holding 
appointment  of  receiver  to  collect  not  within  rule;  dissenting  opinion  in 
Badger  v.  New  Orleans,  49  La.  Ann.  839,  37  L.  R.  A.  554,  21  Soath. 
885,  holding  mandamus  not  issuable,  where  claim  was  still  in  dispute. 
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Modified  in  State  Board  of  Education  v.  West  Point,  50  Miss.  647, 
and  State  v.  Mayor  etc.  of  Manitowac,  52  Wis.  428,  9  N.  W.  608,  both 
holding  claim  must  first  be  established  in  ordinary  action  at  law. 

Distinguished  in  Shackelton  y.  Guttenberg,  39  N.  J.  L.  661,  refusing 
mandamus,  where  authority  of  town  to  levy  taxes  was  doubtful ;  Mounds- 
vUle  V.  Ohio  R.  R.  Co.,  37  W.  Va.  102,  20  L.  R.  A.  169,  16  S.  E.  617, 
holding  injunction  proper  affirmative  remedy  to  compel  removal  of 
nuisance. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due,  when  no  special  statutory  provision 
is  made  for  levy  of  such  tax.    Note,  85  Am.  Dec.  544. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  690, 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  R.  A.  167. 

Right  of  creditor  of  taxing  district  to  invoke  aid  of  court  where 
ordinary  remedies  not  available.    Note,  32  L.  R.  A.  (N.  8.)  102L 
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only  remedy  of  a  contractor  with  the  United  States,  dlBsatlsfied  with 
its  course  in  fulfilling  the  contract,  excejrt  In  cases  cognizable  by  the  Court 
of  ClaimB,  ig  by  petition  to  Oongresa« 

Approved  in  United  States  v.  Wickersham,  10  Fed.  509,  holding 
court's  jurisdiction  in  action  to  forfeit  lease,  ousted  by  surrender  of 
possession  to  United  States;  People  v.  Miles,  56  Cal.  402,  holding  State 
cannot  be  sued  directly  or  by  counterclaim  in  her  own  courts ;  dissenting 
opinion  in  United  States  v.  Lee,  106  U.  S.  227,  27  L.  Ed.  184,  1  Sup.  Ct. 
266,  majority  denying  application  in  ejectment  against  Federal  officer 
holding  for  public  use. 

Distinguished  in  Bush  v.  United  States,  8  Sawy.  324,  13  Fed.  626, 
holding  bill  of  review  to  modify  decree  in  favor  of  United  States,  not 
within  rule. 

Oircuit  Courts  aze  authorised  to  ezerdfle  no  Juilsdlction  not  conferred 
by  Congress^ 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  24,  50  L.  Ed.  644,  26 
Sup.  Ct.  387,  denial  of  equal  civil  rights  in  summoning  or  impaneling 
jurors  does  not  give  right  of  removal  of  criminal  prosecution. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (K.  S.)  453. 

Bight  of  setoff  did  not  exist  at  common  law,  but  is  founded  on  sUtute 
of  2  €toozge  n,  chapter  24,  section  4. 

Approved  in  Wheeling  Bridge  etc.  Ry.  Co.  v.  Cochran,  68  Fed.  143, 
15  C.  C.  A.  321,  holding  under  West  Virginia  code,  all  matters  of  setoff 
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accruing  before  trial  admissible ;  Hall  v,  Paris,  59  N.  H.  73,  holding  de- 
positor cannot  set  off  his  deposit  against  his  debt  due  bank,  after  ap- 
pointment of   assignee;    Thompson  v.  Reno    Sav.    Bank,  19  Nev.  114, 
3  Am.  St.  Bep.  802,  7  Pac.  71,  debts  must  be  in  same  right  as  well  as 
mutual;  Scammon  v.  Kimball,  92  U.  S.  367,  23  L.  Ed.  486,  banker  can 
set  off  against  insurance  company's  demand  for  deposit  amount  due  him 
on  policies ;  United  Transp.  &  Lighterage  Co.  v.  New  York  &  Baltimore 
Transp.  Line,  180  Fed.  904,  corporation  sued  for  value  of  lighterage  ser- 
vices could  not  set  off  damages  arising  from  fraudulent  character  of 
previous  contract  for  such  services ;  In  re  Christensen,  101  Fed.  804,  hold- 
ing where  bankruptcy  trustee  opposes  claim  for  goods  sold  on  ground  that 
creditor  has  received  preference  which  he  has  not  surrendered,  creditor 
cannot  set  off  against  trustee's  demand  for  surrender  of  preferences 
amount  due  for  goods  sold ;  Durant  v.  Murdock,  3  App.  D.  C.  124,  running 
of  statute  of  limitations  against  setoff  held  not  stopped  by  commencement 
of  action  in  which  setoff  was  pleaded. 

In  salt  by  United  States  defendant  may  assert  by  way  of  setoff  any 
claim,  legal  or  equitable,  which  has  been  presented  to,  and  disallowed  by 
treasury,  but  no  judgment  for  excess  of  snch  setoff  can  be  rendered  against 
United  States. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431, 
23  Sup.  Ct.  285,  holding  amount  of  treasury  notes  charred  by  fire,  but 
in  condition  to  be   identified,  cannot   be  allowed  as    credit  in  suit  on 
official  bond  of  mint  superintendent  to  recover  for  shortage,  where  no 
claim  was  presented  to  accounting  officers;  United  States  v.  Nipissing 
Mines  Co.,  2Q6  Fed.  434, 124  C.  C.  A.  313,  reversing  affirmative  judgment 
against  United  States  upon  counterclaim  where    complaint  had  been 
dismissed;  United  States  v.  Cantrall,  176  Fed.  955,  setoff  rejected  be- 
cause claim  had  not  been  presented  to  accounting  officer  of  treasury; 
United  States  v.  Gillies,  144  Fed.  991,  limitation  does  not  run  against 
action  on  claim  during  pendency  of  action  against  claimant  in  which 
such  claim  is  pleaded  as  setoff,  which  action  is  discontinued  by  plaintiff ; 
United  States  v.  Hart,  2  Ariz.  419,  19  Pac.  6,  holding  purchase  of  sup- 
plies by  order  of  commissioners  of  Indian  affairs  and  performance  of 
certain  services  and  incurring  of  certain  expenses,  all  in  proper  ac- 
count with  vouchers  presented  to  and  rejected  by  proper    accounting 
officers,  is  proper  setoff  in  suit  by  government;  United  States  v.  War- 
ren, 12  Okl.  365,  71  Pac.  690,  in  action  by  United  States,  defendant 
may  set  off  demand  to  extent  of  government's  claim;  Watkins  v.  United 
States,  9  Wall.  765,  19  L.  Ed.  822,  holding  evidence  of  claim  which  had 
not  been  legally  presented  with  vouchers,  inadmissible;  Case  v.  Terrell, 
11  Wall.  201,  20  L.  Ed.  134,  reversing  money  judgment  against  United 
States;  Schaumburg  v.  United  States,  103  U.  S.  667,  26  L.  Ed.  599,  a 
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^^  ease,  affirming  Schaumbiug  v.  United  States,  21  Fed.  Cas.  655,  re- 

J^^xig  judgment  for  excess  of  setoff  over  government's  claim;  United 

j^*^tes  V.  North  American  Commercial  Co.,  74  Fed.  153,  denying  setoff 

^.^*iise  claim  had  not  been  presented  to  treasury;  Yates,  v.  United 

^^«s,  90  Fed.  62,  32  C.  C.  A.  607,  holding  evidence  of  setoff  claim  in- 

^^^^sible  unless  same  has  been  presented  to  treasury  and  disallowed; 

^^T^I^le  V.  Dennison,.  84  N.  Y.  281,  holding  affirmative  judgment  on  setoff 

.^|>^^ot  be  rendered  against  State;  Moore  v.  Tate,  87  Tenn.  739,  740, 

^jf^-^n.  St.  Rep.  720,  721,  11  S.  W.  938,  holding  rule  applies  to  other 

^  ^^,  suing  in  Tennessee,  and  disallowing  setoff. 

\(^^^lified  in  Lee  v.  Kaufman,  3  Hughes,  126,  Fed.  Cas.  8191,  holding 

/^^    that  it  cannot  render  judgment  therefor  does  not  defeat  court's 

'^jat\sdiction  to  ascertain  amount  due  from  govemYnent. 

Distinguished  in  Hall  v.  United  States,  91  U.  S.  562,  23  L.  Ed.  447, 
holding  setoffs  for  extra  services  inadmissible  in  action  on  bond  of 
revenue  collector. 

Setoff,  counterclaim  or  recoupment  in  action  by  State.    Note,  SS 
L.  B.  A.  (N.  S.)  380,  381,  382. 

6  WalL  492-494,  18  K  Ed.  931,  FOLET  T.  SMITH. 

Bule  that  taker  of  aa  overdne  and  dishonored  note  takes  it  subject  to 
an  equities,  is  the  law  of  Louisiana,  as  well  as  of  common-law  States. 

Approved  in  Central  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  Il6  Fed. 
706,  holding  purchaser  from  bona  fide  holder  of  outstanding  negotiable 
bonds  takes  all  rights  of  seller,  though  second  purchaser  had  notice 
of  infirmities  and  bought  after  maturity;  Towner  v.  McClelland,  110 
HI.  549,  holding  taker  of  overdue  note  put  on  inquiry  as  to  holder's 
authority  to  negotiate ;  Hannon  v.  Houston,  18  Kan.  574,  holding  sale  of 
overdue  bonds  by  mere  holder  for  collection  void;  Henderson  v.  Case, 
31  La.  Ann.  216,  holding  purchaser  of  dishonored  bill  from  one  unau-* 
thorized  to  sell  acquired  no  title ;  Stern  v.  Germania  Nat.  Bank,  34  La. 
Ann.  1120,  1121,  holding  pledgee  of  bonds  after  maturity  from  one 
unauthorized  to  pledge,  acquires  no  title;  Ford  v.  Phillips,  83  Mo,  530, 
holding  transferee  of  note  overdue  from  holder  for  collection,  takes  in 
same  capacity ;  Quimby  v.  Stoddard,  67  N.  H.  287,  35  Atl.  1108,  holding 
bona  fide  transferee  of  overdue  notes  takes  subject  to  defects  of  trans- 
ferrer's title;  Chester  v.  Dorr,  41  N.  Y.  288,  holding  accommodation 
indorser  not  liable  to  transferee  for  value  after  maturity;  Texas  Bank- 
ing etc.  Co.  v.  Tumley,  61  Tex.  370,  holding  transferee  for  value  after 
maturity  takes  subject  to  rights  of  true  owner;  Walker  v.  Wilson,  79 
Tex.  188,  15  S.  W.  402,  holding  dishonored  note  degraded  to  rank  of  a 
mere  chattel;  Huddleston  v.  Kempner,  3  Tex.  Civ.  App.  255,  22  S.  W. 
872,  holding  owner  of  notes  transferred  after  maturity  may  show  trans- 
fer for  collection  only. 
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Distinguished  in  Gardner  v.  Beacon  Trust  Co.,  190  Mass.  31,  2  L.  R.  A. 
(N.  S.)  767,  76  N.  E.  456,  where  transferee  of  overdue  note  obtains  it 
from  owner  by  fraud,  bona  fide  purchaser  takes  it  free  from  equity  of 
original  owner;  Eversole  v.  Maull,  50  Md.  105,  where  agent  had  apparent 
authority  to  sell  note  delivered  him  after  maturity;  Etheridge  v.  Galla- 
gher, 55  Miss.  466,  469,  where  prior  indorsers  had  failed  to  assert 
equitable  defenses  in  time. 

Mere  possession  by  person  who  professes  to  transfer  note  is  not  soAcient 
authority  after  protest. 

Approved  in  Baker  v.  Davie,  211  Mass.  440,  97  N.  E.  1097,  pledgor  of 
stock  which  he  did  not  own  could  not  pass  title  by  executing  assignment. 

• 
One  taking  an  overdue  and  dishonored  note  from  a  holder  for  collec- 
tion only  cannot  share  the  proceeds  of  a  mortgage  given  to  secure  said  note 
and  others,  such  proceeds  being  insuificient  to  pay  all. 

Approved  in  Osbom  v.  McClelland,  43  Ohio  St.  299,  302,  305, 1  N.  E. 
651,  653,  655,  following  rule. 

Disapproved  in  dissenting  opinion  in  Osbom  v.  McClelland,  43  Ohio 
St.  310,  311,  1  N.  E.  658,  holding  bona  fide  purchaser  for  value  takes 
good  title  where  transferrer  had  apparent  authority,  majority  contra. 

Rights  of  bona  fide  purchaser  of  overdue  negotiable  paper  from  one 
to  whom  it  has  been  intrusted.    Note,  5  Ann.  Gas.  684,  685. 

Rights  of  transferee  after  maturity  of  negotiable  paper.  Note,  46 
L.  R.  A.  767,  776,  778. 

Title  and  right  of.  overdue  note  as  between  transferrer  and  good 
faith  purchaser  from  fraudulent  transferee.  Note,  2  L.  R.  A. 
(N.  S.)  769. 

6  Waa  496-196,  18  K  Ed.  863,  0IT7  OF  WASHINOTOK  ▼.  DEKNI80N. 
Writ  of  error  and  citation  must  both  be  served  before  return  day. 

Approved  in  Knight  v.  Weiskopf,  21  Fla.  164,  dismissing  appeal  for 
lack  of  service  of  writ. 

Distinguished  in  Dayton  v.  Lash,  94  U.  S.  112,  24  L.  Ed.  S3,  refusing 
to  dismiss  appeal  where  all  steps  except  service  had  been  taken. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  839,  845,  848. 

Where  writ  of  error  is  not  sealed  in  time,  and  citation  is  not  served 
before  return  day,  the  writ  cannot  serve  as  a  supersedeas. 

Approved  in  Chicago  R.  I.  &  P.  R.  Co.  v.  Grinnell,  53  Iowa,  56,  3 
N.  W.  820,  holding  State  court's  judgment  not  superseded  where  writ 
was  not  filed  in  time. 
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6  WaU.  497»  18  Xl  Ed.  887,  EX  PABTE  DE  QBOOT. 

Writ  of  error,  and  not  mandlunuB,  is  proper  remedy  on  refusal  of  in- 
ferior court  to  grant  mandamus. 

Approved  in  Redfield  v.  Windom,  137  U.  S.  643,  34  L.  Ed.  814,  11 
Snp.  Gt.  199,  in  list  of  cases  defining  principles  upon  which  mandamus 
will  issue. 

6  WaU.  498, 18  L.  Ed.  933,  THE  BATTI.E. 

Oaiiture  as  a  prize  of  war  Jure  belli  overrides  all  previous  Hens. 

Approved  in  The  Carlos  F.  Roses,  177  U.  S.  669,  44  L.  Ed.  935,  20. 
Sup.  Ct.  809,  holding  capture  acts  on  proprietary  interest  of  thing  cap- 
tured at  time  of  capture,  and  is  not  affected  hy  private  agreements  of 
parties. 

Distinguished  in  The  Siren,  7  WaU.  162,  19  L.  Ed.  133,  holding  lien 
for  damages  arising  after  capture  should  be  satisfied  before  distribution 
to  captors ;  dissenting  opinion  in  The  Carlos  F.  Roses,  177  U.  S.  680,  683, 
44  L.  Ed.  939,  940,  20  Sup.  Ct.  813,  majority  holding  capture  acts  on 
proprietary  interest  of  thing  captured  at  time  of  capture,  and  is  not 
affected  hy  private  engagements  of  parties. 

Rights  of  lienholders  as  to  captured  property.    Note,  5  B.  R.  G. 
1003. 

6  WaU.  499-511,  18  L.  Ed.  890,  QABBKEB  v.  THE  COIXECTOB. 

Neither  the  Constitution  nor  statutes  require  the  President  to  date  a 
biU  on  signing  it. 

Approved  in  Powell  v.  Hayes,  83  Ark.  460,  13  Ann.  Oas.  220,  104 
S.  W.  180,  mere  signature  of  acting  Governor  to  bill  held  sufficient  with- 
out reporting  it  to  general  assembly  or  filing  it  with  Secretary  of  State ; 
Quinn  v.  Cambridge,  187  Mass.  509,  69  L.  R.  A.  311,  73  N.  E.  661,  de- 
termining when  assessment  for  hetterments  must  be  made  under  Pub. 
Stats.  1882,  c.  51,  §  1,  providing  that  assessment  must  be  made  within 
two  years  of  original  order;  dissenting  opinion  in  Arkansas  State  Fair 
Association  v.  Hodges,  120  Ark.  147,  178  S.  W.  942,  majority  rejecting: 
parol  evidence  to  show  that  Governor  had  first  approved  bill  and  then 
vetoed  it. 

When  the  existence,  date  of  effect  or  precise  tetms  of  a  statute  are  in 
question,  the  court  may  resort  to  any  source  of  information  which  Is  capable 
of  conveying  a  clear  and  satisfactory  answer  to  such  question,  seeking  first 
for  that  which  Is  most  appropriate,  nnlees  the  positive  law  has  enacted  a 
different  rule. 

Approved  in  Milwaukee  Co.  v.  Isenring,  109  Wis.  26,  85  N.  W.  137, 
138,  foUowing  rule;  Gray  v.  Taylor,  227  U.  S.  57,  57  L.  Ed.  416,  33 
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Sup.  Ct.  199  (affirming  15  N.  M.  747,  113  Pac.  589),  Governor's  state- 
ment that  he  had  allowed  bill  to  become  law  by  limitation  is  evidence 
as  to  date  when  it  was  submitted  to  him;  Portland  Gold  Min.  Co.  v. 
Duke,  191  Fed.  696,  113  C.  C.  A.  316,  admitting  parol  evidence  to  show 
that  legislative  journal  as  originally  written  showed  that  Constitution 
had  been  complied  with;  Portland  Gold  Min.  Co.  v.  Duke,  164  Fed.  184, 
90  C.  C.  A.  166,  bill  held  not  to  have  become  law  because  legislative 
journals  showed  entry  of  vote  ujran  final  passage  of  bill  had  not  been 
made ;  In  re  Seaholm,  136  Fed.  145,  69  C.  C.  A.  142,  under  Comp.  Stats. 
Supp.  1903,  p.  411,  amending  bankruptcy  act,  bankrupt  cannot  procure 
discharge  on  own  application  where  within  six  years  he  has  been  granted 
discharge  in  voluntary  proceedings;  State  v.  Bowman,  90  Ark.  176,  118 
S.  W.  712,  ascertaining  from  legislative  journal  that  vote  was  taken 
by  yeas  and  nays;  Powell  v.  Hayes,  83  Ark.  466,  13  Aim.  Oas.  220, 
104  S.  W.  183,  considering  recitals  of  Governor's  proclamation  vetoing 
bill,  pertinent  to  issue  as  to  validity  of  veto;  Rogers  v.  State,  72  Ark. 
567,  82  S.  W.  170,  holding  void  anti-gambling  act  of  1901;  Harrison 
V.  People,  57  Colo.  144,  146,  140  Pac.  206,  207,  taking  judicial  notice  of 
amendment  to  Constitution  though  there  was  no  record  in  office  of 
Secretary  of  State  showing  its  adoption;  Rash  v.  Allei^^  1  Boyce  (Del.), 
486,  487,  76  Atl.  387,  legislative  journals  held  to  show  that  bill  was 
not  constitutionally  passed;  Jay  v.  O'Donnell,  178  Ind.  300,  Ann.  Oas. 
1915C,  325,  98  N.  E.  356,  taking  judicial  notice  of  result  of  local  option 
election;  State  v.  Wheeler,  172  Ind.  582,  585,  19  Ann.  Gas.  834,  89 
N.  E.  3, 4,  refusing  to  go  back  of  legislative  journals  in  order  to  ascertain 
whether  bill  was  vetoed;  Haaren  v.  Mould,  144  Iowa,  303,  24  L.  B.  A. 
(N.  S.)   404,  122  N.  W.  923,  judge  may  take  judicial  knowledge  of 
injunction  issued  by  prior  incumbent;  Old  South  Assn.  in  Boston  v. 
Boston,  212  Mass.  305,  99  N.  E.  236,  interpreting  statute  in  light  of  its 
history  as  shown  by  record  of  l^islative  proceedings;  Brannock  v.  St. 
Louis  etc.  R.  Co.,  200  Mo.  569,  118  Am.  St.  Eep.  695,  98  S.  W.  606, 
ascertaining  from  rolls  in  office  of  Secretary  of  State  that  statute  had 
never  been  re-enacted  after  being  held  void;  Ex  parte  Helton,  117  Mo. 
App.  619,  93  S.  W.  915,  construing  Laws  1905,  pp.  168,  169,  relating  to 
game  protection;  Galveston  etc.  Ry.  Co.  v.  Lynch,  22  Tex.  Civ.  338, 
55  S.  W.  390,  holding  act  of  May  12,  1899,  repealing  Rev.   Stats., 
art.  1333,  relating  to  submission  of  case  on  special  issues,  controlled  as 
to  action  subsequently  had  on  day  it  took  effect  in  case  on  trial;  Chicago 
etc.  Ry.  Co.  v.  Railroad  Commission,  156  Wis.  62,  146  N.  W.  220, 
railroad  commission  may  take  judicial  knowledge  of  reports  received 
from  railroads ;  dissenting  opinion  in  State  v.  Joseph,  175  Ala.  609,  610, 
Ann.  Gas.  1914D,  248,  57  South.  952,  majority  rejecting  parol  evidence 
to  show  when  bill  was  presented  to  Governor;  South  Ottawa  v.  Perkins, 
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94  U.  S.  268,  24  L.  Ed.  158,  taking  note  of  journal  entries  in  State  legis- 
lature as  showing  valid  passage ;  Walnnt  v.  Wade,  103  U.  S.  689,  26 
L  Ed.  628,  examining  legislative  journals;  Jones  v.  United  States,  137 
U.  S.  216,  34  L.  Ed.  697,  11  Sup.  Ct.  85,  examining  records  of  State 
department  to  discover  status  of  guano  island ;  Mills  v.  Green,  159  U.  S. 
658,  40  L.  Ed.  295,  16  Sup.  Ct.  135,  holding  Supreme  Court  will  take 
judicial  notice  of  dates  of  election  to  constitutional  convention,  com- 
mencement of  its  sessions  and  dates  of  its  acts;  Salmon  v.  Burgess,  1 
Hughes,  363,  Fed.  Cas.  12,262,  holding  court  can  take  cognizance  of  what 
hour  of  day  statute  was  passed;  The  Railroad  Tax  Case,  8  Sawy.  293, 
13  Fed.  767,  deciding  from  journal  of  assembly  that  bill  was  never 
constitutionally  passed;  In  re  Wynne,  Chase's  Dec.  251,  Fed.  Cas.  18,117, 
holding  precise  hour  of  passage  of  statute  may  be  inquired  into  where 
necessaiy  to  determine  validity  of  act  done  thereunder;  United  States 
V.  Allen,  36  Fed.  176,  examining  minute-book  of  journal  clerk  to  ascer- 
tain time  of  receipt  of  veto;  State  v.  Coosaw  Min.  Co.,  46  Fed.  808, 
taking  judicial  knowledge  of  State  statutes  pleaded;  but  not  set  out; 
Comstock  V.  Tracey,  46  Fed.  171,  holding  existence  or  nonexistence  of 
statute  must  be  decided  by  court  without  jury's  advice;  Chicot  Co.  v. 
Davies,  40  Ark.  212,  holding  journals  and  drafts  of  bills  examinable 
to  test  validity  of  passage;  In  re  Roberts,  5  Colo.  528,  holding  courts 
may  resort  to  journals  as  evidence  of  legislative  action;  Barnard  v. 
Gall,  43  La.  Ann.  962,  10  South.  6,  taking  judicial  cognizance  of  legis- 
lative journals  to  ascertain  intent  of  act;  Berry  v.  Baltimore  etc.  R.  R. 
Co.,  41  Md.  464,  20  Am.  Bep.  73,  deciding,  from  examination  of  journals, 
that  act  was  void;  Legg  v.  Mayor  etc.,  42  Md.  221,  holding  presumption 
of  validity  may  be  overcome  by  extrinsic  evidence;  Strauss  v.  Heiss, 
48  Md.  295,  disregarding  fiction  that  law  will  not  consider  fraction  of 
a  day  in  ascertaining  precise  moment  of  approval  of  statute;  Lank- 
ford  v.  County  Commissioners,  73  Md.  124,  11  L.  B.  A.  497,  20  Atl.  1022, 
inquiring  into  time  of  presentment  to  Governor  for  signing;  Rode  v. 
Phelps,  80  Mich.  610,  45  N.  W.  497,  holding  journals  examinable  by 
court ;  State  v.  Steams,  72  Minn.  219,  76  N.  W.  215,  investigating  elec- 
tion returns  where  validity  of  statute  depended  on  majority  vote ;  Bowen 
V.  Missouri  etc.  Ry.  Co.,  118  Mo.  647,  24  S.  W.  437,  holding  court  may 
examine  rolls  in  ofi&ce  of  Secretary  of  State,  although  not  pleaded ;  State 
V.   Searcy,  39  Mo.  App.  407,  holding  question  whether  statute  was 
adopted  one  for  court  alone;  State  v.  McLelland,  18  Neb.  241,  63  Am. 
Bep.  818,  25  N.  W.  79,  holding  journals  evidence  to  rebut  presumption 
of  certificate  that  bill  has  passed  legislature ;  People  v.  Petrea,  92  N.  Y. 
139,  holding  proof  aliunde  proper  to  show  that  statute  did  not  originate 
as  required;  Union  Bank  v.  Commissioners  of  Town  of  Oxford,  119 
N.  C.  225^  34  L.  B.  A.  490,  25  8.  E.  969,  holding  journals  conclusive  evi- 
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dence  as  to  compliance  with  formalities  requisite  to  validity;  State  t. 
Hagood,  13  S.  C.  67  (overruled  in  State  v.  Town  Council,  39  S.  C.  314, 17 
S.  E.  754),  holding  parol  evidence  admissible  to  amend  journals;  Hard- 
wick  V.  State,  6  Lea,  104,  intimating  that  question  of  existence  of  statute 
can  be  first  raised  on  appeal ;  Wolfe  v.  M'CauU,  76  Va.  880,  holding  valid- 
ity of  passage  and  enrollment  may  be  judicially  investigated;  Wise  v. 
Bigger,  79  Va.  274,  holding  journals  unimpeachable  evidence  of  passage 
of  bill;  Osbum  v.  Staley^  5  W.  Va.  91,  13  Am.  Bep.  645,  holding  journals 
examinable  to  ascertain  whether  majority  voted  for  bill;  dissenting 
opinion  in  Lapeyre  v.  United  States,  17  Wall.  203,  21  L.  Ed.  610,  hold- 
ing parol  admissible  to  show  date  of  effect  of  presidential  proclamation, 
majority  holding  it  took  effect  on  date  when  sealed;  dissenting  opinion 
in  State  v.  Deal,  24  Fla.  313,  4  South.  909,  holding  journals  examinable 
in  determining  validity  of  passage;  dissenting  opinion  in  Ritchie  v. 
Richards,  14  Utah,  369,  47  Pac.  678,  holding  enrolled  act  merely  prima 
facie  evidence  of  constitutional  enactment  of  law,  majority  contra. 

Distinguished  in  dissenting  opinion  in  Webfeter  v.  City  of  Hastings, 
56  Neb.  676,  77  N.  W.  130,  holding  journals  admissible  merely  to  fix 
date  of  signing,  not  to  show  lack  of  signature,  majority  contra;  State 
V.  Freeholders,  35  N.  J.  L.  276,  277,  holding  question  of  admissibility 
of  extrinsic  evidence  to  show  validity  of  statute  undetermined  in  New 
Jersey;  Arrowsmith  v.  Hamering,  39  Ohio  St.  577,  refusing  to  fix  exact 
moment  of  passage  in  absence  of  proof  of  priority  of  action;  State  v. 
Mounts,  36  W.  Va.  188,  15  L.  R.  A.  247,  14  S.  E.  409,  holding  Governor's 
signature  relates  back  to  passage  of  bill. 

Distinguished  in  State  v.  Joseph,  175  Ala.  595,  57  South.  947,  reje<jt- 
ing  parol  evidence  to  show  when  bill  was  presented  to  Governor;  In  re 
Duncan,  139  U.  S.  456,  457,  85  L.  Ed.  228,  11  Sup.  Ct.  575,  refusing 
to  inquire  into  legislative  journals  where  act  was  properly  enrolled, 
authenticated  and  filed;  Field  v.  Clark,  143  U.  S.  678,  36  L.  Ed.  305, 
holding  it  incompetent  to  show  from  congressional  journals  that  act  did 
not  pass  in  precise  form  signed;  United  States  v.  Ballin,  144  U.  S.  3,  36 
L.  Ed.  S24, 12  Sup.  Ct.  508,  holding  journals  examinable,  but  not  impeach- 
.able;  Lyons  v.  Woods,  153  U.  S.  663,  38  L.  Ed.  869,  14  Sup.  Ct.  966, 
refusing  to  inquire  into  organization  of  legislature;  Walker  v.  Griffith, 
60  Ala.  367,  holding  it  unnecessary  that  journals  afi&rmatively  show 
compliance  with  necessary  procedure;  People  v.  Dunn,  80  Cal.  213,  13 
Am.  St.  Bep.  120,  22  Pac.  140,  holding  it  unessential  that  journals 
affirmatively  show  compliance  with  every  constitutional  requirement  for 
passage;  Hollingsworth  v.  Tax  Collector,  45  La.  Ann.  229,  40  Anu  St. 
Bep.  226,  12  South.  3,  holding  mere  silence  of  journal  as  to  necessary 
procedure  will  not  invalidate  act;  Weeks  v.  Smith,  81  Me.  546,  553, 
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IS  Ail.  326,  holding  properly  certified  act  cannot  be  impeached  by 
irregularity  of  passage  shown  by  journals;  Ex;, parte  Wren,  63  Miss.  636, 
56  Am.  Bep.  8S2,  holding  journals  inadmissible  to  show  incompleteness 
of  enrolled  and  signed  act ;  State  v.  Chester,  39  S.  C.  314,  17  S.  E.  764, 
holding  journals  inadmissible  where  act  shows  on  its  face  compliance 
with  passage  requirements ;  People  v.  Clayton,  5  Utah,  602,  18  Pac.  630, 
holding  parol  evidence  inadmissible  to  contradict  record  of  passage. 

Limited  in  Sconten  v.  Whatcom,  33  Wash.  282,  74  Pac.  392,  under 
statutes  providing  for  consolidation  of  cities,  election  of  officers  may 
be  conducted  within  six  months  of  filing  result  of  election  with  Secre- 
tary of  State. 

Disapproved  in  State  v.  Erickson,  39  Mont.  282,  283,  284,  286,  287, 
102  Pac.  337,  338,  339,  it  cannot  be  shown  that  enrolled  bill  materially 
differs  from  bill  that  passed  the  two  houses. 

L^slative  journals  as  evidence.    Note,  51  Am.  Dec.  620,  621. 

Legislative  journals  as  evidence  of  due  passage  of  statutes.    Note, 
58  AnL  Dec.  574. 

What  attacks  may  be  made  on  statutes  showing  illegal  enactment. 
Note,  85  AnL  Dec.  858,  362. 

6  WalL  611^13,  18  !■.  Ed.  790,  PBEKTIOE  y.  PIOEEBSaiLIi. 

Where  writ  of  error  is  sued  out  merely  for  delay,  tbe  Judgment,  under 
Supreme  Court  rule  23,  will  he  affirmed,  with  ten  per  cent  damages  on  its 
amomit  below. 

Approved  in  Southern  Bldg.  etc.  Assn.  v.  Carey,  117  Fed.  326,  holding 
Circuit  Court  cannot  deny  appeal  from  its  own  decree  on  ground  that  it 
is  frivolous  and  sought  for  delay  only. 

Writ  of  error.    Note,  91  Am.  Dec.  196. 
6  Wall   514-617,    18   !■.   Ed.    933,   X7NITED   STATES   ▼.    COUNCIL    OF 


Modes  and  forms  of  process  in  Federal  courts  sitting  in  a  State,  are 
the  same  in  common-law  suits  as  those  used  by  hJghest  State  court  at  time 
Federal  courts  were  organized  in  that  State. 

Approved  in  Michigan  Insurance  Bank  v.  Eldred,  130  U.  S.  696,  32 
L  Ed*  1081,  9  Sup.  Ct.  691,  holding  statute  defining  commencement  of 
action  applicable  in  Circuit  Court;  Lewis  v.  Gk>uld,  13  Blatchf.  217, 
Fed.  Cas.  8324,  setting  aside,  on  motion,  pleading  unauthorized  in  like 
suit  in  State  court;  Delgado  v.  Chavez,  5  N.  M.  648,  25  Pac.  948,  sus^ 
taining  mandamus  to  compel  clerk  to  recognize  one  of  two  claimants 
for  office* 
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Mandamus  to  compel  tax  levy,  being  proper  remedy  In  Iowa,  to  en- 
force payment  of  judgment  against  a  municipality,  the  relator  is  entitled 
to  same  remedy  in  the  Circuit  Court  for  that  district. 

Approved  in  Ex  parte  Parsons,  1  Hughes,  285,  Fed.  Cas.  10,774, 
granting  mandamus  to  compel  tax  levy  to  satisfy  judgment  on  city 
bonds;  Ex  parte  Holman,  28  Iowa,  104,  4  Am.  B^.  168,  holding  man- 
damus a  process  subsisquent  to  judgment  and  akin  to  execution;  Fisk 
V.  Union  Pacific  R.  R.  Co.,  6  Blatchf .  395,  Fed.  Cas.  4827,  holding  man- 
damus unnecessary  to  compel  State  court  to  allow  removal. 

Distinguished  in  State  v.  Board  of  Commrs.  of  Clinton  Co.,  162  Ind. 
606,  70  N.  E.  984,  mandamus  will  not  lie  to  compel  county  commis- 
sioners to  order  collection  of  railroad  aid  tax  which  it  had  been  enjoined 
from  enforcing;  Laird  v.  Meyer,  25  Fed.  77,  refusing  mandamus  where 
execution  had  not  been  first  issued  and  returned  unsatisfied;  Vance 
V.  Little  Rock,  30  Ark.  450,  quashing  tax  levy  under  Federal  mandamus, 
where  unauthorized  by  State  laws. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to 
pay  obligations  which  are  due,  when  no  special  statutory  pro- 
vision is  made  for  levy  of  such  tax.    Note,  85  Am.  Dec  545. 

State  court  has  no  power  to  enjoin  the  process  of  Federal  court. 

Approved  in  Eagle  Cliff  Fishing  Co.  v.  McGowan,  70  Or.  7,  137  Pac. 
768,  decree  of  Federal  court  in  Washington  State  as  to  license  to  fish  up 
to  certain  date  does  not  bar  Oregon  court  after  that  date;  Mayor  etc. 
of  Davenport  v.  United  States  ex  rel.  Lord,  9  Wall.  414,  19  L.  Ed.  707, 
following  rule ;  Moran  v.  Sturges,  154  U.  S.  268,  38  L.  Ed.  985,  14  Sup. 
Ct.  1022,  where  State  court  attempted  to  enjoin  libelants  from  proceed- 
ing in  District  Court;  Clews  v.  Lee  County,  2  Woods,  476,  Fed.  Cas. 
2892,  an  identical  case;  Merchants'  National  Bank  v.. Jefferson  County, 
1  McCrary,  369,  370,  5  Dill.  323,  Fed.  Cas.  15,472,  following  rule; 
Reinach  v.  Atlantic  R.  R.  Co.,  58  Fed.  44,  where  Federal  court  attempted 
to  enjoin  State  court's  receiver  from  issuing  certificates;  Ex  parte  Hol- 
man, 28  Iowa,  106,  108,  4  Am.  Rep.  169,  171,  refusing  to  release  on 
habeas  corpus  one  held  under  order  of  Federal  court;  Prugh  v.  Ports- 
mouth Savings  Bank,  48  Neb.  418,  67  N.  W.  311,  refusing  to  restrain 
plaintiff  from  proceeding  to  execute  under  Federal  judgment. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa, 
183,  184,  upholding  power  to  enjoin  where  State  court  has  first  acquired 
jurisdiction  of  subject  matter;  Atchison  etc.  R.  R.  Co.  v.  Commissioners 
of  Jefferson  Co.,  12  Kan.  138,  holding  State  mandamus  to  compel  issu- 
ance of  bonds  Uiot  in  conflict  with  Federal  injunction  against  bond  issu- 
ance in  suit  by  other  parties. 
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Contempt  procedure  in  Federal  court.    Note,  Ann.  Oaa.  1915D,  1058. 

Power  of  State  court  to  enjoin  proceedings  in  Federal  court.    Note, 
11  Ann.  Oas.  744,  746. 

Miscellaneous.  Cited  in  Leavenworth  County  v.  Miller,  7  Kan.  606, 
511,  12  Am.  Bep.  440,  443,  in  list  -of  eases  favoring  power  of  granting 
municipal  aid  to  railroads. 

6  WaU.   518^20,   18   !■.   Bd.   918,   UNITED   STATES   Y.    OOUKCIL   OF 


Mandamus  as  issued  by  Federal  courts  is  neither  a  prerogatiye  writ  nor 
a  new  suit,  but  a  writ  in  aid  of  jurisdiction  previously  attached. 

Approved  in  United  States  v.  Jefferson  County,  1  McCrary,  370,  5  Dill. 
323,  Fed.  Cas.  15,472,  granting  mandamus  to  compel  tax  levy  to  satisfy 
judgment  previously  rendered;  Ex  parte  Holman,  28  Iowa,  104,  4 
Am.  Rep.  168,  holding  mandamus  of  Federal  court  part  of  original  suit 
and  refusing  interference. 

Injunctions  issued  by  State  court  are  inoperatiye  to  control  or  affect 
process  or  proceedings  in  Federal  court. 

Approved  in  McCullough  v.  Hicks,  63  S.  C.  646,  41  S.  E.  762,  holding 
State  court  cannot  enjoin  enforcement  of  Federal  mandamus  in  case 
in  which  Federal  court  had  jurisdiction  originally;  Ex  parte  Holman, 
28  Iowa,  108,  4  Am.  Rep.  171,  refusing  to  release  on  habeas  corpus  one 
held  for  contempt  of  Federal  mandamus;  Merchants  v.  Memphis,  9 
Baxt.  83,  holding  petitioners  avoiding  payment  of  tax,  levied  under 
Federal  mandamus,  have  no  relief  in  State  courts;  Savage  v.  Sternberg, 
19  Wash.  684,  67  Am.  St.  Rep.  756,  54  Pac.  612,  injunction  against  pay- 
ment of  warrants  no  defense  in  mandamus  proceedings  by  other  parties. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  183, 
4  Am.  Rep.  170,  holding  injunction  binding  where  suit  was  commenced 
before  Federal  action  on  bonds. 

Miscellaneous.  Cited  in  Leavenworth  County  v.  Miller,  7  Kan.  506. 
511,  12  Am.  Rep.  440,  443,  as  upholding  power  of  municipality  to  aid 
railroads. 

6  Wall  521-532,  18  L.  Ed.  935,  THE  OUACHITA  COTTON. 

IProhibition,  in  1861,  of  conmierce  between  citizens  of  loyal  States  and 
those  in  insurrection  applied  to  commerce  between  portions  of  latter  sub- 
jugated and  portions  still  in  insurrection. 

Approved  in  Planters'  Bank  v.  St.  John,  1  Woods,  589,  Fed,  Cas. 
11,208,  holding  agreement  for  continuation  of  partnership,  during  war, 
void ;  Williams  v.  Mobile  Savings  Bank,  2  Woods,  504,  Fed.  Cas.  17,729, 
holding  bill  drawn  in  Confederacy,  on  party  in  Federal  territory  void; 
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Kanawha  Coal  Co.  v.  Kanawha  etc.  Coal  Co.,  7  Blatchf.  409,  Fed.  Cas. 
7606,  holding  payment  of  debt  by  Confederate  to  loyal  citizen  during 
war  void;  Britton  v.  Butler,  9  Blatchf.  460,  Fed.  Cas.  1903,  holding  bills 
drawn  to  persons  in  Natchez,  on  New  Orleans,  after  its  subjugation, 
void ;  Phillips  v.  Hatch,  1  Dill.  576,  578,  Fed.  Cas.  11,094,  holding  ille- 
gality of  contract  between  loyal  and  rebel  citizens  may  be  plead  after 
termination  of  war;  Hill  v.  Baker,  32  Iowa,  310,  7  Am.  Bep.  196,  holding 
conveyance  by  Virginian  to  citizen  of  Ohio,  during  war,  void;  Snell  v. 
D wight,  120  Mass.  15,  dismissing  bill  for  accounting  on  contract  between 
loyal  citizen  and  rebel ;  Carson  v.  Hunter,  46  Mo.  471,  2  Am.  B^.  532, 
holding  note  given  loyal  citizen  for  negroes  taken  into  rebel  State, 
void;  Rhodes  v.  Summerhill,  4  Heisk.  208,  dismissing  bill  for  compen- 
sation for  running  cotton  through  Federal  lines;  Lacy  v.  Sugarman,  12 
Heisk.  362,  holding  bill,  drawn  on  loyal  citizen  by  Confederate,  void; 
Mutual  Assurance  Society  v.  Supervisors  of  Berkeley  County,  4  W.  Va. 
345,  holding  assurance  society  in  Confederate  lines  could  not  assess 
property  in  loyal  territory;  Morrison  v.  Lovell,  4  W.  Va.  360,  holding 
certificate  of  deposit  executed  by  Confederate  bank,  void;  dissenting 
opinion  in  Burbank  v.  Conrad,  96  U.  S.  301,  24  L.  Ed.  727,  holding 
transfer  of  land  in  Confederate  territory  void;  majority  contra,  sale 
being  between  co-citizens  of  Confederacy. 

Distinguished  in  Herrera  v.  United  Stales,  222  U.  S.  570,  56  L.  Ed. 
320,  32  Sup.  Ct.  179,  Spanish  merchantman  in  Santiago  harbor  not  ex- 
empted from  seizure  by  capitulation  of  Santiago  nor  by  cessation  of 
military  operations;  Kershaw  v.  Kelsey,  100  Mass.  568,  97  Am.  Dec. 
131,  1  Am.  Rep.  148,  holding  lease  of  land  in  rebel  State,  by  citizen 
thereof  to  citizen  of  Massachusetts,  valid;  Charles  v.  McCune,  57  Mo. 
168,  holding  proclamation  of  nonintercourse  did  not  justify  seizure  by 
private  citizen;  Cohen  v.  New  York  Mutual  Ins.  Co.,  60  N.  Y.  617,  10 
Am.  Rep.  527,  holding  policy  on  life  of  rebel  citizen  not  voided  by  war; 
Graham  v.  Merrill,  5  Cold.  625,  holding  Federal  reoccupation  removed 
incapacity  to  trade;  Billgerry  v.  Branch,  19  Gratt.  407,  100  Am.  Dec. 
687,  following  decision  but  distinguishing  reasons  therefor;  Hawver  v. 
Seibert,  4  W.  Va.  590,  holding  transaction  valid,  parties  residing  in 
territory  not  in  insurrection. 

Contracts  with  alien  enemies.    Note,  96  Am.  Dec.  625,  626. 

President  alone  had  power  to  license  commerce  between  citizens  of 
loyal  and  insurrectionary  States. 

Approved  in  Coppell  v.  Hall,  7  Wall.  566,  19  L.  Ed.  248,  holding  order 
of  military  authorities  licensing  trade  with  rebel  territory  void;  Mc- 
Kee  V.  United  States,  8  Wall.  167, 19  L.  Ed.  331,  holding  sale  made  under 
military  authority  void;  Lyon  v.  Kent,  45  Ala.  662,  holding  President's 
pass  not  a  license  to  trade;  Mansfield  v.  McLeam,  22  La.  Ann.  218, 
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holding  permit  to  trade,  given  by  military  eommander,  void;  Lacy  v. 
Sugarman,  12  Heisk.  364,  holding  burden  of  proving  license  on  party 
relying  on  same;  Billgerry  v.  Branch,  19  Qratt.  436,  100  Am.  Dec.  709, 
holding  trade  license  given  by  military  commander,  void. 

Subjugation  of  New  Orleans  and  restoration  of  Federal  authority  were 
complete  on  May  6»  18^. 

Approved  in  Williams  v.  Mobile  Savings  Bank,  2  Woods,  503,  Fed. 
Cas.  17,729,  holding  bill  drawn  by  Confederate  bank,  on  New  Orleans 
bank,  after  said  date,  void;  Billgerry  v.  Branch,  19  Gratt.  432,  100 
Ail  Dec.  706,  holding  checks  drawn  by  Confederate,  payable  at  New 
Otieans,  after  its  capture,  void;  Almert  v.  Zaun,  40  Wis.  632,  holding 
statute  of  limitations  began  to  run  against  right  of  action  between  citi- 
zens of  Wisconsin  and  New  Orleans  on  May  6,  1862. 

Miscellaneous.  Brown  v.  Hiatt,  1  Dill.  381,  Fed.  Cas.  2011,  and  Do 
Jamett  v.  De  Giverville,  66  Mo.  444,  to  point  that  Civil  War  was  a 
publio  war,  and  rules  of  international  applicable  thereto. 

6  WalL  532^642,  18  L.  Ed.  889,  HANOEB  y.  ABBOTT. 

War,  wlien  duly  declared  or  recognized  as  such  by  tbe  war-maUng  power, 
Imports  a  prohibition  of  all  commercial  Intercouzse  and  correspondence  with 
citizens  or  persons  domiciled  In  enemy  country. 

Approved  in  Watts,  Watts  &  Co.  v.  Unione  Austriaca  Di  Navigazione, 
224  Fed.  193,  refusing  to  enforce  in  admiralty  payment  of  debt  owed 
by  citizen  of  one  belligerent  to  citizen  of  another ;  Metropolitan  National 
Bank  v.  Gordan,  28  Ark.  116,  holding,  on  breaking  out  of  Civil  War,  all 
contracts  and  rights  between  belligerents  were  suspended;  Grinnan  v. 
Edwards,  21  W.  Va.  359,  holding  vendee  of  lands  who  resided  within 
Confederate  lines  could  not  make  legal  pa3nnents  during  period  of  war, 
to  his  vendor,  who  resided  within  Union  lines;  Pennywit  v.  Foote,  27 
Ohio  St.  628,  22  Am.  Bep.  369,  arguendo. 

Distinguished  and  explained  in  Kershaw^.  Kelsey,  100  Mass.  568, 
97  Am.  Dec.  131,  said  to  be  dicta,  case  holding  contract  entered  into 
while  war  was  in  prc^ess,  under  facts,  valid;  Shacklett  v.  Polk,  51 
Miss.  391,  where  contract  was  made  between  parties  residing  within 
Union  lines  and  related  to  property  within  Confederate  lines,  and  it 
was  shown  there  was  no  intent  to  violate  the  laws  of  the  United  States. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  630,  631. 

Ko  valid  contract  can  be  made  nor  can  any  promise  arise  by  Implication 
of  law  from  any  transaction  with  a  public  enemy. 

Approved  in  Billgerry  v.  Branch,  19    Gratt.  401,  434,  100  Am.  Dec 
682,  707,  holding  bill  of  exchange  drawn  in  Virginia,  while  Civil  War 
VI— 80     . 
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was  in  progress,  on  bank  in  New  Orleans  while  that  oity  was  under 
control  of  Federal  forces,  was  void. 

Wliere  contract  has  been  made  with  public  enemy,  this  fact  may  be  set 
up  as  defense  to  action  thereon,  even  after  war  has  terminated. 

Approved  in  Philips  v.  Hatch,  1  Dill.  578,  Fed.  Cas.  11,094,  following 
rale. 

Executory  contracts  with  an  alien  enemy,  or  even  with  a  neutral,  if  they 
cannot  be  performed  except  by  way  of  commercial  intercourse  with  the 
enemy,  are  dissolved  by  declaration  of  war. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  675,  holding,  under 
Rev.  Stats.,  §  3739,  one  becoming  member  of  Congress  while  government 
contract  is  executory  in  whole  or  in  part  is  liable  thereunder  for  viola- 
tion of  provisions  thereof;  dissenting  opinion  in  Mut.  Ben.  Life  Ins.  Co. 
v.  Hillyard,  37  N.  J.  L.  486,  arguendo. 

Distinguished  in  Manhattan  Ins.  Co.  v.  Warwick,  20  Gratt.  655,  hold- 
ing contract  of  life  insurance,  entered  into  before  war  began,  between 
parties  who  during  war  were  enemies,  premiums  to  be  paid  annually, 
was  not  dissolved  by  war,  although  on  account  of  war  premiums  could 
not  be  paid  when  due. 

Bigbt  to  confiscate  debts,  while  admitted  as  an  acknowledged  doctrine 
of  the  law  of  nations,  is  nevertlieless  condemned  by  the  enlightened  con- 
science and  judgment  of  modem  times. 

Cited  in  Mutual  Ben.  Life  Ina.  Co.  v.  Hillyard,  37  N.  J.  L.  465,  18 
Am.  Bep.  745,  arguendo. 

Wliere  debts  are  not  confiscated  during  war,  right  to  enforce  payment  xe- 
ylYes  with  restoration  of  peace. 

Approved  in  Stiles  v.  Easley,  51  HL  276,  and  Perkins  v.  Rogers,  35 
Ind.  144,  9  Am.  Rep.  655,  in  holding  contracts  made  before  the  Civil 
War  began,  between  parties  who  were  enemies  in  that  war,  might  be 
enforced  after  the  close  of  hostilities;  Statham  v.  New  York  Ins.  Co., 
45  Miss.  594,  7  Am.  Bep.  739,  holding  the  war  did  not  per  se  revoke 
agency  of  party  in  Mississippi,  who  was  representing  a  New  York  insur- 
ance company,  nor  make  it  unlawful  for  him  to  receive  premiums  ten- 
dered; Haymond  v.  Camden,  22  W.  Va.  190,  holding,  where  duty  of 
debtor  to  pay  is  suspended  by  war,  corresponding  right  of  creditor  to 
sue  and  enforce  collection  of  debt  cannot  exist. 

Distinguished  in  Rice  v.  O'Keefe,  6  Heisk.  644,  on  statutory  grounds. 

State  statutes  of  limitations  will  be  construed  in  Federal  courts,  as 
they  have  been  construed  in  the  respective  State  courts. 

Approved  in  Wilson  v.  Smith,  117  Fed.  709,  holding  that  in  removed 
suit  claim  ban^d  by  statute  of  limitations  cannot  be  set  ofiE   against 
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legacy;  Banserman  v.  Blunt,  147  U.  S.  654,  37  L.  Ed.  319,  13  Sup.  Ct. 
469,  holding  State  construction  will  be  followed  in  Supreme  Court  even 
if  Circuit  Court  had  decided  otherwise  before  decision  in  State  coui't 
•was  given;  In  re  Eldridge,  2  Hughes,  257,  Fed.  Cas.  4331,  In  re  Corn- 
wall, 9  Blatchf.  128,  Fed.  Cas.  3250,  Brown  v.  Hiatt,  1  Dill.  378,  Fed. 
Cas.  2011,  and  Copp  v.  Louisville  etc.  Ry.  Co.,  50  Fed.  165,  all  following 
rule. 

Distinguished  in  Murray  v.  Chicago  etc.  Ry.  Co.,  92  Fed.  871,  35 
C.  C.  A.  €2,  holding  conclusion  of  State  court  as  to  time  when  cause  of 
action  aQ^aes  is  not  binding  on  Federal  courts,  when  based,  on  com- 
n]j9n-law  grounds. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
.     Note,  40  L.  B.  A.  (N.  S.)  423. 

Effect  of  ClvU  War  on  dvU  rights  of  the  opposing  parties  discussed. 
Approved  in  Cuyler  v.  Ferril,  1  Abb.  (U.  S.)  180,  Fed.  Cas.  3523, 
where  a  decree  of  partition  under  a  will,  made  by  court  in  State  in 
insurrection,  was  held  void  as  to  devisee  residing  in  loyal  State ;  Kana- 
wha Coal  Co.  V.  Kanawha  Co.,  7  Blatchf.  409,  Fed.  Cas.  7606,  McVeigh 
V.  Bank  of  Old  Dominion,  26  Gratt.  835,  and  Small  v.  Lumpkin,  28 
(jratt.  835,  as  authority  for  holding  the  Civil  War  a  public  war ;  Brown 
V.  Hiatt,  1  Dill.  381,  382,  Fed.  Cas.  2011,  Billgerry  v.  Branch,  19  Gratt. 
430, 100  Am.  Dec.  704,  Haymond  v.  Camden,  22  W.  Va.  197,  Phillips  v. 
Hatch,  1  Dill.  576,  Fed.  Cas.  11,094,  and  Hill  v.  Baker,  32  Iowa,  310, 
7  Am.  Bep.  196,  as  authority  for  holding  rules  of  international  law  ap- 
plicable to  the  Civil  War;  Ford  v.  Surget,  46  Miss.  155,  whatever  might 
be  done  in  a  foreign  war  by  a  belligerent,  in  the  prosecution  of  hos" 
tilities,  could  be  done  by  the  Confederates ;  De  Jarnett  v.  De  Giverville, 
56  Mo.  444,  to  same  effect ;  Hubbard  v.  Hamden  Co.,  10  R.  I.  253,  in  dis- 
cussion as  to  when  Civil  War  actually  began;  Caperton  v.  Martin,  4 
W.  Va.  159,  holding  parties  cannot  be  excused  from  trespasses  com- 
mitted on  loyal  people  during  Civil  War  on  plea  of  "belligerent  rights." 

Statutes  of  limitation  did  not  run  during  rebellion  against  citizens  of 
loyal  States,  prevented  by  the  war  ftom  enforcing  their  claims  in  courts  of 
rebellious  States,  and  this  is  true  although  statutes  contained  no  such  ex- 
ception. 

Approved  in  Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  255,  holding 
under  Iowa  limitation  statute  note  sued  on  after  death  of  maker,  and 
at  earliest  possible  date  after  maker's  death,  not  barred;  Chauncey  v. 
Dyke  Bros.,  119  Fed.  9,  55  C.  C.  A.  579,  holding,  under  Ark.  Acts  1895, 
p.  217,  §  3,  mechanic's  lien  on  improvements  is  superior  to  mortgage 
^ven  to  raise  money  to  pay  for  such  improvements;  Barton  v.  New 
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Haven,  74  Conn.  732,  52  Atl.  405,  holding  death  of  defendant  does  not 
deprive  plaintiff  of  right  to  appeal  but  is  only  stay  until  appointment 
of  administrator;  City  of  Hutchinson  v.  Hutchinson,  92  Kan.  523,  52 
L.  R.  A.  (N.  S.)  1166,  141  Pac.  591,  running  of  statute  against  mortgage 
held  suspended  by  proceedings  to  set  aside  mortgage;  Perry  v*  Straw- 
bridge,  209  Mo.  643,  128  Am.  St.  Rep.  510,  14  Aiul  Gas.  92,  16  L.  R.  A. 
(N.  S.)  244,  108  S.  W.  647,  citing  principal  case  as  instance  of  liberal 
statutory  construction,  in  holding  that  man  could  not  inherit  from  wife 
whom  he  had  murdered;  The  Protector,  9  Wall.  689, 19  L.  Ed.  812,  hold- 
ing time  when  Federal  courts  were  not  in  operation  in  States  of  re- 
bellion must  be  excluded  from  period  given  under  acts  of  1789  and  1803, 
in  which  appeal  from  judgments  of  inferior  Federal  courts  must  be 
taken ;  Levy  v.  Stewart,  11  Wall.  254, 255, 20  L.  Ed.  89,  where  it  was  held 
the  War  of  Rebellion  interrupted  the  running  of  a  prescription  in  case 
of  a  debt  owed  by  a  citizen  of  Louisiana  to  a  party  in  one  of  the  loyal 
States ;  Stewart  v.  Kahn,  11  Wall.  503,  507,  20  L.  Ed.  178,  179,  holding, 
further,  that  under  act  of  Congress  of  June  11,  1864,  the  time  which 
elapsed  while  a  party  could  not  prosecute  his  suit,  by  reason  of  the 
Rebellion,  is  to  be  deducted  from  operation  of  any  State  statute  of 
limitation;  United  States  v.  Wiley,  11  Wall.  513,  514,  20  L.  Ed.  213, 
applying  rule  to  suits  by  government  against  its  citizens  residing  in  re- 
bellious States ;  Ross  v.  Jones,  22  Wall.  586,  22  L.  Ed.  733,  holding  rule 
applies  to  suits  between  citizens  of  different  States  of  so-called  Con- 
federacy; Bigler  v.  Waller,  Chase's  Dec.  345,  Fed.  Cas.  1404,  and  Fred 
V.  Dixon,  27  Gratt.  543,  in  holding  interest  did  not  accrue  between  par- 
ties who  were  subjects  of  belligerent  States;  Semmes  v.  City  Fire  Ins. 
Co.,  6  Blatchf.  451,  36  Conn.  548,  Fed.  Cas.  12,651,  Mutual  Ins.  Co.  v. 
Hillyard,  37  N.  J.  L.  467, 18  Am.  Rep.  747.  Cohen  v.  New  York  Mut.  Life 
Ins.  Co.,  50  N.  Y.  617,  622,  10  Am.  Rep.  527,  532,  Sands  v.  New  York 
Life  Ins.  Co.,  50  N.  Y.  637,  10  Am.  Rep.  544,  and  Hamilton  y.  Mutual 
Life  Ins.  Co.,  9  Blatchf.  243,  Fed.  Cas.  5986,  holding  contract  of  insur- 
ance, although  suspended  during  Civil  War,  revived  at  its  close,  with 
all  rights  thereunder;  Brockway  v.  Oswego,  40  Fed.  615,  holding  period 
when  town  had  no  officers  upon  whom  process  could  be  served  should 
be  omitted  from  period  of  limitation  for  reviving  judgments ;  St.  Louis 
etc.  Ry.  Co.  v.  O'Loughlin,  49  Fed.  443,  1  C.  C.  A.  311,  a  fortiori  cause 
could  not  be  barred  for  lapse  of  time  in  country  which  had  neither  a 
statute  nor  courts;  Mercantile  Trust  Co.  v.  St.  Louis  etc.  Ry.  Co.,  69 
Fed.  196,  holding  stay  of  execution,  in  record  entry  of  judgment  stays 
running  of  statute  limiting  duration  of  lien  of  judgment;  Selden   v. 
Preston,  11  Bush,  203,  Brewis  v.  Lawson,  76  Va.  45,  and  Harrison  v. 
Henderson,  7  Heisk.  346,  reaffirming  rule;  Rogers  v.  Wentworth,  58 
N.  H.  318,  holding  running  of  statute  of  limitations  suspended  when 
right  of  action  is  suspended  by  proceedings  in  bankruptcy;  Shellington 
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V.  Howlandy  53  N".  Y.  375,  where  performance  of  condition  precedent 
becomes  impossible  by  effect  of  statnte,  the  performance  is  excused; 
CHara  v.  State,  112  N.  Y.  154,  8  Am.  St.  Rep.  732,  2  L.  R.  A.  605,  19 
N.  E.  663,  statute  of  limitations  does  not  ran  against  a  claim  for  the 
enforcement  of  which  no  tribunal  has  been  provided;  Broadfoot  v. 
FayetteviUe,  124  N.  C.  495,  70  Am.  St.  Rep.  620,  621,  32  S.  E.  809,  loss 
of  ability  of  creditor  to  sue  municipal  corporation  by  reason  of  repeal 
of  its  charter,  suspends  the  operation  of  the  statute  of  limitations ;  Treas- 
urer V.  Martin,  50  Ohio  St.  204,  33  N.  E.  1114,  where  party  is' prevented, 
by  injunction,  from  bringing  suit,  statute  of  limitations  will  not  run 
against  right;  Gaperton  v.  Martin,  4  W.  Va.  162,  168,  where  constitu- 
tionality of  State  act,  providing  period  of  Civil  War  should  be  omitted 
from  operation  of  statute  of  limitation,  was  affirmed;  rule  extended 
in  Brown  v.  Hiatt,  1  Dill.  379,  384,  Fed.  Cas.  2011,  holding  like  rule 
applies  where  creditor  resides  in  State  of  insurrection  and  debtor  iu 
loyal  State,  to  same  effect  are  Mixer  v.  Sibley,  53  111.  76,  and  Douthitt 
V.  Stinson,  63  Mo.  274,  where  period  of  war  was  deducted  in  case  of 
claim  to  title  by  adverse  possession,  it  appearing  one  against  whom  claim 
was  asserted  had  been  absent  from  State  and  in  Confederate  States  dur- 
ing the  war;  Braun  v.  Sauerwein,  10  Wall.  222,  19  L.  Ed.  897,  as  au- 
thority for  holding  the  running  of  a  statute  of  limitation  may  be  sus- 
pended by  causes  not  mentioned  therein;  Caperton  v.  Bowyer,  14  Wall. 
235,  20  L.  BiL  884,  Adger  v.  Alston,  15  Wall.  560,  21  L.  Ed.  236,  and 
Coleman  v.  Holmes,  44  Ala.  127,  4  Ajn.  Rep.  123,  all  holding  further  as 
to  when  war  began  and  when  closed ;  In  re  Eldridge,  2  Hughes,  258,  Fed. 
Cas.  4331,  Jones  v.  Brittan,  1  Woods,  672,  Fed.,  Cas.  7455,  and  In  re 
Waties,  39  Fed.  265,  holding,  whenever  there  is  a  legal  inability  to  sue, 
the  period  of  such  inability  is  never  reckoned  in  the  currency  of  the 
statute  of  limitations ;  Jones  v.  Johnson,  28  Ark.  233,  Boody  v.  Watson, 
64  N.  H.  191,  9  Atl.  815 ;  Haymond  v.  Camden,  22  W.  Va.  200 ;  Billgerry 
V.  Branch,  19  Gratt.  408, 100  Am.  Dec.  688,  and  Moore  v.  Smith,  29  S.  C. 
257,.  all  arguendo;  Ahnert  v.  Zaun,  40  Wis.  628,  holding  further  as  to 
length  of  time  statute  was  suspended  at  New  Orleans;  Brown  v.  Hiatt, 
1  Dill.  387,  Fed.  Cas.  2011,  and  Devereaux  v.  Brownville,  29  Fed.  751, 
in  explaining  the  grounds  upon  which  courts  extended  the  period  of 
limitation  provided  by  statute;  Noble  v.  CuUom,  44  Ala.  560,  arguendo; 
Milne's  Appeal,  99  Pa.  St.  490,  as  to  theory  on  which  statutes  of  limi- 
tation are  based;  dissenting  opinion  in  Milton  v.  Pace,  85  S.  C.  379,  67 
S.  E.  460,  majority  holding  that  statute  which  had  commenced  to  run 
against  trustee  for  married  woman  would  not  be  stopped  by  change  in 
law  which,  executed  trust  in  her  favor. 

Distinguished  in  Patterson  v.  Safe  Deposit  etc.  Co.,  148  Fed.  790, 
78  C.  C.  A.  453,  where  action  commenced  in  District  of  Columbia  more 
than  two  years  after  accrual  was  pending  seven  years  later,  when  de- 
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fendant  died  in  Maryland,  and  two  years  after  his  death  action  com- 
menced against  executor  in  Maryland,  plaintiff  guilty  of  laches;  Gibson 
V.  Ruff,  8  App.  D.  C.  269,  running  of  statute  against  debt  due  from 
decedent  is  not  interrupted  by  will  contest;  University  v.  Finch,  18 
Wall.  110,  21  L.  Ed.  820,  where  a  sale  was  held  valid  which  was  made 
under  a  deed  of  trust  executed  before  the  war,  notwithstanding  grantors 
at  time  of  sale  were  citizens  of  a  State  which  was  in  insurrection; 
Harrison  v.  Myer,  92  U.  S.  115,  23  L.  Ed.  607,  where,  throughout  entire 
period  of  statute,  district  where  defendant  lived  was  under  control  of 
Federal  authorities,  and  he  might  have  been  served  with  process;  Amy 
V.  Watertown,  130  U.  S.  326,  32  L.  Ed.  956,  9  Sup.  Ct.  539,  holding 
inability  to  serve  process  on  defendant,  caused  by  his  designed  elusion 
of  it,  is  no  excuse  for  not  commencing  an  action;  Mayo  v.  Cartwright, 
30  Ark.  414,  holding  doctrine  not  applicable  in  case  of  a  mere  trust, 
which  could  have  been  executed  without  intervention  of  a  court;  O'Neal 
V.  Boone,  53  111.  37,  where,  after  statute  had  b^un  to  run,  party  inter- 
ested voluntarily  entered!  and  remained  within  Confederate  lines;  Fore- 
man V.  Carter,  9  Kan.  679,  holding  one  who  voluntarily  left  his  place 
of  residence  within  Union  lines  and  entered  into  and  remained  within 
Confederate  lines,  cannot  avoid  judicial  proceedings  regularly  prosecuted 
against  him  in  his  absence;  McKinzie  v.  Hill,  51  Mo.  306,  11  Am.  Rep. 
452,  where  statute  was  held  not  to  cease  to  run  against  a  promissory 
note  which  matured  two  years  before  breaking  out  of  war,  the  parties 
to  same  both  living  in  a  cou^ity  in  Missouri  where  courts  were  open 
most  of  time ;  Hill  v.  Phillips,  14  R.  I.  93,  holding,  where  creditor  proved 
his  claim  in  bankruptcy,  but  did  not  bring  suit  until  a  dischai^e  in 
bankruptcy  had  been  refused,  statute  of  limitations  was  good  defense. 
Denied  in  Smith  v.  Stewart,  21  La.  Ann.  77,  existence  of  war  will 
not  suspend  operation  of  prescription. 

War  as  suspending  statute  of  limitations.    Note,  10  Am.  Dec.  633. 

Absence  as  suspending  statute  of  limitations.    Note,  13  Am.  Dec. 
370,  371. 

Disabilities  exempting  from  statute  of  limitations.    Note,  36  Am. 
Dec.  74. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
counti'y.    Note,  48  L.  R.  A.  626. 

Miscellaneous.  Cited  in  The  Protector,  9  Wall.  690,  19  L.  £^.  812, 
construing  the  act  of  1867,  relating  to  appeals  from  Federal  courts  in 
States  lately  in  rebellion;  Tait  v.  New  York  Life  Ins.  Co.;  1  Flipp. 
314,  Fed.  Cas.  13,726,  not  in  point. 
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6  WaU.  54SU547,  18  !■.  £d.  916,  CLABK  y.  UNITED  STATE& 

Where  party  failing  to  complete  contract  in  time  is  permitted  to  pro- 
ceed, the  other  party  has  no  right  to  snhject  him  to  loss  by  interference 
with  his  worlc,  and  is  liable  for  damages  thereby  occasioned. 

Approved  in  United  States  v.  Smith,  94  U.  S.  217,  218,  24  L.  Ed. 
115,  holding  government  liable  for  its  improper  stispension  of  con- 
tractors' work. 

Distinguished  in  Bowe  v.  United  States,  42  Fed.  779,  holding  in- 
spector's decision  final  where  contract  gave  him  right  to  reject  work 
or  materials. 

Where  one  contracts  to  bnild  embankment  for  so  much  per  cubic  yard 
at  places  to  be  selected  by  other  party,  who  selects  place  where  there  is  a 
natural  settling  of  the  foundation  during  building,  entailing  shrinkage  of 
embantonent,  such  system  of  measurement  should  be  adopted  as  will  com- 
pensate for  the  extra  building  requisite. 

Approved  in  United  States  v.  Barlow,  184  U.  S.  137,  46  L.  Ed.  469, 
22  Sup.  Ct.  474,  holding  order  of  navy  department  to  contractor  to  sink 
piles  required  for  drydock  by  water-jet  system  is  sufficient  basis  for 
recovery  of  expense  of  unsuccessful  experiment  by  such  system;  Moses 
V.  United  States,  116  Fed.  529,  holding  government  must  pay  for  extra 
time  worked  by  employee  as  required  by  officer  in  charge ;  Carroll  Con- 
tracting Co.  v.  Gilsonite  Roofing  Co.,  98  Mo.  App.  88,  71  S.  W.  1121, 
holding  where  contract  provides  for  excavation  and  recites  necessity 
to  pile  the  same  in  order  to  keep  out  quicksand  to  prevent  caving  in, 
contractor  may  recover  at  agreed  price  for  all  earth  removed  though 
part  flowed  into  excavation  from  sides. 

6  WaU.  648-^5,  18  L.  Ed.  943,  TOME  ▼.  DUBOIS. 

When  terms  of  sale  are  agreed,  and  seller  has  completed  all  he  has  to 
do,  sale  becomes  absolute,  without  delivery  of  the  property,  and  further  risk 
vests  in  -purchaser. 

Approved  in  H.  Baars  &  Co.  v.  Mitchell,  154  Fed.  324,  83  C.  C.  A. 
466,  title  to  lumber  held  to  have  passed  when  it  was  separately  piled, 
bills  presented  and  part  payment  made;  Wall  v.  De  Mitkiewicz,  9  App. 
D.  C.  123,  owner  may  convey  title  to  personal  property  though  it  is  in 
possession  of  another;  Gaskell  v.  Barbour,  62  N.  J.  L.  532,  41  Atl.  700, 
holding  complaint  in  trover  insufficient  where  conversion  alleged  to  have 
taken  place  prior  to  accrual  of  plaintiff's  title;  Brant  v.  Lane,  54  Tex. 
Civ.  429,  118  S.  W.  231,  mere  fact  that  property  when  sold  was  in 
possession  of  sheriff  did  not  prevent  passing  of  title;  Hatch  v.  Oil  Co., 
100  U.  S.  131,.  25  L.  Ed.  556,  holding,  where  goods  are  specified  and 
price  fixed,  property  passes  without  delivery;  Audenreid  v.  Randall, 
3  Cliff.  103,  Fed.  Cas.  644^  holding  vendee  on  credit,  contract  being 
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silent  as  to  delivery,  entitled  to  immediate  possession;  Dillard  y.  Paton, 
19  Fed.  623,  holding  loss  by  fire  before  delivery,  falls  on  buyer,  agree- 
ment being  completed. 

Essentials  to  valid  sale  of  goods.    Note,  17  L.  R.  A.  177* 

PnrchaBer  ftom  owner  of  tortloiiBly  converted  property,  wlio  bas  waived 
the  tort  and  sold  same,  gets  valid  title  and  may  maintain  trover. 

Approved  in  Joseph  Dixon  Crucible  Co.  v.  Paul,  167  Fed.  789,  93 
C.  C.  A.  204,  to  maintain  trover  plaintiff  must  have  had  title  or  right 
of  possession  at  time  of  conversion;  Bly  v.  United  States,  4  DilL  467, 
Fed.  Cas.  1581,  holding  title  of  government  timber  wrongfully  cut  con- 
tinues after  sawing  into  logs;  Hanauer  v.  Bartels,  2  Colo.  523,  holding 
ri^ht  to  sell  cannot  be  defeated  by  tortious  act  of  stranger;  Clark  v. 
Wilson,  103  Mass.  223,  4  Am.  Rep.  5S5,  holding  transferee  of  owner  out 
of  possession  may  sue  wrongful  holder  in  trover;  Rogers  v.  Win  does, 
48  Mich.  630,  12  N.  W.  882,  holding  executor  can  bring  trover  for  con- 
verted property  of  testator. 

Departed  from  in  Baker  v.  Beers,  64  N.  H.  105,  6  Atl.  37,  holding 
plaintiff  cannot  rely  on  conversion  previous  to  his  acquisition  of  title. 

Sale  of  personal  property  not  in  vendor's  possession  passes  title,  not 
merely  a  right  of  action,  good  against  every  person  not  holding  same  in 
good  faith,  for  consideration  and  without  notice. 

Approved  in  Murphy  v.  Dunham,  38  Fed.  506,  holding  cargo  of  sunken 
ship  proper  subject  of  sale;  Brady  v.  Whitney,  24  Mich.  156,  holding 
sale  of  property  after  conversion  a  sale  of  the  thing  itself;  Meyers  v. 
Briggs,  11  R.  I.  182,  holding  title  passed  by  sale  of  converted  property, 
and  conversion  improperly  brought  by  vendor;  New  Liverpool  Salt  Co. 
V.  Western  Salt  Co.,  151  Cal.  484,  91  Pao.  154,  arguendo. 

Refusal  to  grant  .specific  instructions  prayed  for  is  not  error,  where  in- 
structions given  embraced  substance  of  those  prayed  for. 

Approved  in  Tweed's  Case,  16  Wall.  517,  21  L.  Ed.  S93,  where  instruc- 
tions correct  in  abstract  were  refused,  but  those  given  correctly  covered 
controversy. 

Liability  of    owner  for  reasonable  expense  of    saving  property. 
Note,  55  Am.  Dec.  510. 

6  WaU.  556-Ml,  18  L.  Ed.  948,  AETNA  INS.  00.  ▼.  HAIJ.O0K. 

AU  writs  issuing  from  court,  which,  by  law,  authenticates  such  writa 
with  its  seal,  are  void  if  issued  without  seaL 

Approved  in  Starkey  v.  Lunz,  57  Or.  150,  Ann.  Oaa.  1912D,  783,  HO 
Pac.  704,  attachment  void  where  clerk  omitted  seal  on  writ;  White  ▼• 
Taylor,  46  Tex.  Civ.  473,  102  S.  W.  748,  semble,  that  order  of  sale  not 
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authenticated  by  seal  is  void;  Choate  y.  Spencer,  13  Mont.  133,  134, 
135,  40  Am.  St.  Eep.  427,  428,  430,  20  L.  E.  A.  428,  429,  32  Pac.  652, 
653,  holding  summons  issned  withont  seal  void,  and  no  jurisdiction  of 
defendant  is  acquired  by  service  thereof. 

Explained  in  Wolf  v.  Cook,  40  Fed.  434,  436,  437,  holding,  where 
seal  was  omitted  by  mistake  from  writ  of  attachment,  in  suit  begun  in 
State  court,  but  removed  to  Federal,  the  latter  court  will  regard  writ 
amended  as  it  would  have  been  amendable  under  State  laws. 

Distinguished  in  Leas  etc.  v.  Merriman,  132  Fed.  512,  notice  given  in 
conformity  with  Virginia  statute  authorizing  judgment  on  motion  after 
notice  need  not  be  under  seal;  State  v.  Davis,  73  Ind.  360,  and  Rose  v. 
Ingram,  98  Ind.  276,  cases  holding  writs  issued  without  seal  may  be 
subsequently  amended  nunc  pro  tunc,  and  error  thereby  corrected. 

Omission  of  seal  from  a  writ.    Note,  36  Am.  Dec.  53. 

Jurisdictional  defects  in  summonses  and  like  process.    Note,  40 
Am.  St.  Rep.  431. 

Efficacy  of  process  issued  without  official  seal  required  by  law. 
Note,  Ann.  Gas.  1912D,  786. 

Effect  of  writ  or  process  without  seal  of  court.    Note,  20  L.  B.  A. 
428. 

"Order  of  sale,**  under  Indiana  law,  for  proceedings  in  mortgage  fore- 
closures, is  void  unless  sealed  with  seal  of  court. 

Approved  in  Kipp  v.  Burton,  29  Mont.  100, 101,  102, 101  Am.  St.  Rep. 
544,  63  L.  B.  A.  325,  74  Pac.  86,  87,  execution  issued  without  seal  was 
validated  by  Act  of  March  2,  1899,  p.  145,  §  2,  without  amendment  by 
the  court ;  Gordon  v.  Bodwell,  59  Kan.  52,  68  Am.  St.  Bep.  342,  51  Pac. 
906,  holding  order  of  sale  issued  without  seal  is  void. 

Under  Xndiaaa  statute  sheriff  could  not  sell  property  under  foreclosure 
of  mortgage  proceedings  without  order  of  sale. 

Approved  in  Randolph  v.  Metcalf,  6  Cold.  410,  following  rule. 

6  Wall.  561-^72, 18  L.  Ed.  894,  SOXTTH  FOBK  OANAL  OO.  y.  OOBDON. 

Jurisdiction  of  equity.  Invoked  to  enforce  a  statutory  lien,  rests  upon 
the  statute,  and  can  extend  no  further. 

Approved  in  Withrow  Lumber  Co.  v.  Glasgow  Inv.  Co.,  101  Fed.  868, 
42  C.  C.  A.  61,  holding  statutory  provision  requiring  filing  of  itemized 
account  of  work  or  materials  for  which  lien  is  claimed  must  be  observed ; 
Sheffield  City  Co.  v.  Tradesman's  Nat.  Bank,  131  Ala.  187,  32  South. 
599,  holding  lien  of  purchaser  at  tax  sale  exists  only  for  taxes  for  which 
property  was  assessed;  Seventh  National  Bank  v.  Shenandoah  Iron  Co., 
35  Fed.  442|  where  statute  is  specific  as  to  time  when  Hen  shall  be  filed, 
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no  room  is  left  court  to  modify  it  in  any  degree;  Aldine  Mfg.  Co.  v. 
Phillips,  118  Mich.  162,  42  L.  E.  A.  584,  76  N.  W.  373,  holding  equity 
has  no  jurisdiction  to  decree  a  foreclosure  under  statute  which  gives  cor- 
X>oration  lien  on  stock  of  its  members  for  all  debts  due  from  them  to 
corporation;  Idaho  Land  Co.  v.  Bradbury,  132  U.  S.  615,  33  L.  Ed,  437, 
10  Sup.  Ct.  179,  no  special  application;  De  La  Vergne  Refrigerating 
Mach.  Co.  V.  Montgomery  Brewing  Co.,  46  Fed.  832,  as  instance  where 
suit  in  equity  was  maintained  in  Supreme  Court  to  enforce  statutory 
lien;  Gilchrist  v.  Helena  Co.,  58  Fed.  712,  holding,  where  no  means  is 
provided  for  enforcing  a  statutory  lien,  it  may  be  enforced  in  equity; 
Ford  V.  Springer  Assn.,  8  N.  M.  48,  41  Pac.  544,  as  authority  for  hold- 
ing lien  law  had  its  origin  in  civil  law. 

Where  contract  stlpnlates  for  payment  in  monthly  InstaBments,  as 
work  progresses,  failure  to  make  paymenta  constitutes  breach  which  en- 
titles contractor  to  abandon  work  and  recover  for  work  done,  even  though 
contract  provided  for  payment  of  interest  on  deferred  monthly  payments. 

Approved  in  Salmon  v.  Helena  Box  Co.,  158  Fed.  303,  85  C.  C.  A.  561, 
where  plaintiff  agreed  to  ship  not  less  than  certain  quantity  of  lumber 
each  month  as  ordered,  it  was  defendant's  duty  to  give  necessary  ship- 
ping orders;  Hieronymus  Bros.  v.  Bienville  Water  Supply  Co.,  131  Ala. 
454,  31  South.  32,  holding  water  company  may,  on  failure  to  pay  rates 
in  advance,  cut  off  water  supply;  Bailey  v.  Fredonia  Gas  Co.,  82  Kan. 
750, 109  Pac.  413,  contract  for  drilling  gas  wells  held  to  imply  that  pay- 
ment was  to  be  made  whenever  a  paying  well  was  drilled;  Peet  v.  East 
Grand  Forks,  101  Minn.  521,  112  N.  W.  1004,  when  contract  provides 
for  payment  of  installments  as  work  progresses,  failure  to  make  prompt 
payment  will  justify  abandonment  of  contract  and  recovery  for  work 
actually  done;  Brock  v.  Williams,  16  Okl.  126,  28  Pac.  923,  where  sub- 
contractor requests  original  contractor  to  have  architect  make  estimate 
of  materials  furnished  and  labor  done,  and  make  payments  as  per  con- 
tract, and  contractor  fails  to  do  so,  former  nor  bondsman  not  liable  for 
abandoning  work;  Lee  v.  New  Haven  etc.  Ry.  Co.,  16  Fed.  Cas.  222, 
Porter  v.  Arrowhead  Reservoir  Co.,  100  Cal.  504,  35  Pac.  148,  San  Fran- 
cisco Bridge  Co.  v.  Dumbarton  Land  etc.  Co.,  119  Cal.  276,  51  Pac.  336, 
and  St.  John  etc.  Ry.  Co.  v.  Bartola,  28  Fla.  89,  9  South.  864,  holding, 
under  such  circumstances,  party  may  abandon  contract  and  recover  for 
work  done,  but  cannot  ask  for  unliquidated  damages;  Curtis  v.  Gibney, 
69  Md.  166,  holding,  under  contract  to  make  consignments  of  grain,  con- 
signor was  not  bound  to  make  further  consignments  after  failure  of  con- 
signee to  make  returns  in  accordance  with  terms  of  contract;  Bennett  v. 
Shaughnessy,  6  Utah,  276;  22  Pac.  167,  permitting  recovery  of  progress 
pa3nnents  by  contractor  where  work  discontinued  for  failure  to  make 
thenu 
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Distinguished  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240 
U.  S.  281,  60  L.  Ed.  648,  36  Sup.  Ct.  307,  otherwise  where  contract  does 
not  specify  amount  of  advance  payments  or  indicate  how  they  are  to 
be  ascertained;  Cox  v.  McLaughlin,  52  Cal.  597,  holding,  under  circum- 
stances as  above,  contractor  is  not  entitled  to  all  benefits  he  would  have 
received  on  full  performance;  American  Bonding  &  Trust  Co.  v.  Balti- 
more &  0.  S.  W.  R.  R.  Co.,  124  Fed.  888,  60  C.  C.  A.  52,  ai^endo. 

Bight  of  building  contractor  to  rescind  contract  for  failure  of  owner 
to  make  payment.    Note,  Ann.  Oas.  19160,  54. 

Eight  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L.  B.  A.  67. 

Calif omia  law  relating  to  liens  reviewed;  court  hold^g  tliat  lien  for 
work  performed  oil  particular  canal  affects  onl7  that  part  of  canal  on  which 
work  was  done. 

Approved  in  Continental  etc.  Bank  v.  North  Platte  Valley  Irr.  Co., 
219  Fed.  446,  135  C.  C.  A.  150,  persons  performing  labor  or  furnishing 
materials  for  hydro-electric  system  did  not  acquire  lien  on  dam  superior 
to  that  of  deed  of  trust ;  Ban  v.  Columbia  etc.  Ry.  Co.,  117  Fed.  37,  39, 
54  C.  C.  A.  407,  holding  under  Oregon  statute  contractor  performing 
work  on  railroad  extension  can  enforce  claim  on  such  extension  only; 
Fenton  v.  Tri-State  Land  Co.,  89  Neb.  487,  131  N.  W.  1041,  construing 
transfer  of  stock  in  irrigation  company  and  issuance  of  water  right  con- 
tracts so  as  to  protect  original  stockholders;  Pacific  Rolling  Mill  Co.  v. 
Bear  Valley  Irr.  Co.,  120  Cal.  100,  65  Am.  81  Bep.  163,  164,  52  Pac.  138, 
holding,  where  lengthy  canal  was  being  constructed  in  divisions,  each 
division  constructed  under  separate  contract,  claimants  of  liens  for 
materials  furnished  for  constructing  completed  divisions  may  file  lien 
thereupon  without  including  uncompleted  portions ;  Reynolds  v.  Hosmer, 
51  Cal.  208,  209,  as  authority  for  holding  canal  was  not  regarded  by  Su- 
preme Court  as  an  entirety;  Neilson  v.  Iowa  Eastern  Ry.  Co.,  51  Iowa, 
192, 1  N.  W.  440,  in  determining  extent  of  lien  for  materials  furnished 
in  construction  of  a  railroad. 

Distinguished  in  Brooks  v.  Burlington  etc.  Ry.  Co.,  101  U.  S.  452,  25 
L.  Ed.  1060,  and  Knapp  v.  St.  Louis  etc.  Ry.  Co.,  6  Mo.  App.  209,  as  to 
facts  and  language  used  in  statutes,  court  holding  a  lien  for  work  per- 
formed in  constructing  a  railroad  affected  entire  road;  to  same  cifect 
St^er  V.  Arctic  Refrigerator  Co.,  89  Tenn.  458,  459, 11  L.  B.  A.  581,  582, 
14  S.  W.  1088. 

Mechanic's  lien — ^When  may  or  must  include  property  in  addition 
to  that  upon  which  the  work  was  performed|  or  the  materials  fur- 
nished.   Note,  65  Am.  St.  B^.  175. 
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Suit  held  to  have  been  broagbt  In  time  to  preserve  mechanic's  lien. 
Approved  in  Phoenix  Iron  Co.  v.  The  Richmond,  6  Mackey  (D.  C), 
186,  completion  of  building,  not  of  work,  is  point  from  which  time  for 
filing  notice  of  lien  is  to  be  reckoned. 

6  Wall.  57a-577,  18  L.  Ed.  947,  UNITED  STATES  ▼.  ALIBE. 

Supreme  Court  will  entertain  appeal  <m  behalf  of  the  goTemment  from 
decision  of  Court  of  Claims  which  affects  class  of  cases  and  furnishes  pre- 
cedent for  future  action  of  executive  d^artment  of  government,  regardless 
of  amount  involved  in  controversy. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  227,  45  L.  Ed.  1080, 
21  Sup.  Ct.  764,  holding  action  to  recover  back  duties  paid  under  pro- 
test on  imports  from  Porto  Rico  is  within  jurisdiction  of  Circuit  Court 
as  Court  of  Claims;  United  States  v.  Seymour,  10  App.  D.  C.  312,  Su- 
preme Court  of  district  has  jurisdiction  of  appeals  from  commissioner  of 
patents ;  United  States  v.  Jones,  119  U.  S.  479,  SO  L.  Ed.  440,  7  Sup.  Ct. 
284,  United  States  v.  Jones,  131  U.  S,  14,  17,  33  L.  Ed.  90,  91,  9  Sup. 
Ct.  670,  671,  and  In  re  Sanborn,  148  U.  S.  225,  37  L.  Ed.  430,  13  Sup. 
Ct.  579,  all  relating  to  right  of  appeal  from  decisions  of  Court  of  Claims. 

6  WalL  578-^82,  18  L.  Ed.  791,  BOBEBTS  V.  GBAHAM. 

Special  damages  are  those  which  are  the  natural,  but  not  the  necessary, 
consequence  of  the  act  complained  of,  and  in  order  to  recover  same  they 
must  be  specifically  averred. 

Approved  in  Lay  v.  Postal  Tel.  Cable  Co.,  171  Ala.  177,  64  South.  530, 
mental  anguish  resulting  from  mistake*  in  telegram  must  be  specifically 
alleged ;  Salt  River  Canal  Co.  v.  Hickey,  4  Ariz.  244,  36  Pac.  173,  in  ac- 
tion for  damages  for  refusal  of  corporation  to  deliver  certificate  of  stock 
bought  from  it,  allegation  of  general  damages  is  sufficient;  Cooley  v. 
Kansas  City  Elevated  Ry.  Co.,  170  Mo.  App.  46,  156  S.  W.  66,  miscar- 
riage held  not  necessary  result  of  injuries  pleaded;  Thompson  v.  St. 
Louis  etc.  Ry.  Co.,  Ill  Mo.  App.  476,  86  S.  W.  468,  functional  trouble 
manifesting  itself  in  woman  seventy  days  after  severe  blow,  caused  by 
nervous  shock,  is  matter  of  special  damage  which  must  be  specially 
pleaded ;  Friedman  v.  Pulitzer  Pub.  Co.,  102  Mo.  App.  694, 77  S.  W.  343, 
where  petition  for  libel  charged  generally  that  plaintiff  had  been  greatly 
damaged  by  publication,  and  claimed  actual  and  punitive  damages,  evi- 
dence that  plaintiff  had  been  suspended  from  association  of  persons  en- 
gaged in  his  business  inadmissible;  Wells  v.  Boston  etc.  R.  R.,  82  Vt. 
120, 137  Am.  St.  Bep.  987,  71  Atl.  1106,  loss  of  business  profits  held  not 
proximate  result  of  ejection  from  train;  Delaney  v.  United  States  Ex- 
press Co.,  70  W.  Va.  505,  74  S.  E.  613,  applying  rule  to  action  before 
justice  against  carrier  for  delay  in  transportation  of  goods;  Loewer  v. 
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Harris,  57  Fed.  374,  6  C.  C.  A.  394,  suit  for  frand  growing  out  of  sale 
of  a  business;  Atchison  etc.  Ry.  Co.  v.  Rice,  36  Kan.  602,  14  Pac.  234, 
holding  it  error  for  court  to  admit,  over  objection,  evidence  of  special 
damages,  when  such  damages  liave  not  been  alleged ;  Willey  v.  Paul,  49 
N.  H.  398,  Cunningham  v.  Sugar,  9  N.  M.  145,  49  Pac.  911,  and  Hughes 
V.  Western  Union  Tel.  Co.,  79  Mo.  App.  140,  all  following  rule;  Tread- 
weU  V.  Whittier,  80  Cal.  580,  13  Am.  St.  Rep.  181,  5  L.  R.  A.  501,  22 
Pac.  268,  and  Herf  ort  v.  Cramer,  7  Colo.  493,  4  Pac.  902,  damages  which 
are  the  necessary  consequence  of  act  complained  of  may  be  recovered 
under  general  ad  damnum  clause. 

Distinguished  in  Western  Union  Tel.  Co.  ▼.  Ferguson,  26  Ind.  App. 
217,  59  N.  E.  418,  and  Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind.  68, 
60  N.  E.  676,  both  holding  damages  for  mental  anguish  not  recoverable 
for  failure  to  deliver  telegram  announcing  grandmother's  death,  thereby 
depriving  plaintiff  of  opportunity  to  attend  funeral ;  International  Ocean 
Tel.  Co.  v.  Saunders,  32  Fla.  441,  21  L.  R.  A.  814,  14  South.  150,  where 
question  was  whether  damage  could  be  recovered  for  injured  feelings  or 
mental  suffering. 

Objection  of-Tailance  between  allegations  and  proofs  not  having  been 
taken  at  trial  caimot  be  raised  for  first  time  in  appellate  court;  nor  can  It 
be  raised  on  motion  for  new  trlaL 

Approved  in  A.  Coolot  Co.  v.  L.  Kahner  &  Co.,  140  Fed.  839, 72  C.  C.  A. 
248,  following  rule;  Campbell  v.  United  States,  224  U.  S.  106,  56  L.  Ed. 
686,  32  Sup.  Ct.  398,  informality  of  denial  cannot  be  first  raised  in  appel- 
late court;  Nashua  Sav.  Bank  v.  Anglo-American  Co.,  189  U.  S.  231,  47 
L.  Ed.  786,  23  Sup.  Ct.  519,  holding  verdict  in  assumpsit  cures  lack  of 
essential  averments  where  no  objection  made  on  ground  of  variance  be- 
tween pleading  and  proof;  Pine  River  Logging  &  Improvement  Co.  v. 
United  States,  186  U.  S.  287,  46  L.  Ed.  1169,  22  Sup.  Ct.  923,  holding 
objection  to  sufficiency  of  evidence  not  available  where  first  raised  in 
upper  court;  Phoenix  Securities  Co.  v.  Dittmar,  224  Fed.  896,  140 
C.  C.  A.  336,  applying  rule  where  evidence  of  reasonable  value  of  ser- 
vices was  received,  though  there  was  no  evidence  of  promise  to  pay  such 
reasonable  value;  Duluth  St.  Ry.  Co.  v.  Speaks,  204  Fed.  576,  123 
C.  C.  A.  99,  objection  to  complaint,  first  mad^  on  writ  of  error,  will  bo 
sustained  only  if  complaint  fails  to  state  substance  of  good  cause  of  ac- 
tion ;  Preiss  v.  Zitt,  148  Fed.  618,  78  C.  C.  A.  56,  applying  rule  in  action 
for  broker's  commissions;  Chicago  etc.  Ry.  Co.  v.  Voelker,  129  Fed.  529, 
70  If.  R.  A.  264,  65  C.  C.  A.  226,  where,  in  action  for  wrongful  death  by 
reason  of  defective  coupler,  there  was  no  objection  to  evidence  to  inter- 
state character  of  shipment,  objection  to  instruction  applying  Comp. 
Stats.  1901,  p.  3174,  not  available  on  appeal  where  exception  below  not 
placed  on  ground  that  petition  failed  to  aver  interstate  shipment; 
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Chicago  Terminal  etc.  Co.  v.  Stone,  118  Fed.  23,  65  C.  C.  A.  187,  holding 
where  evidence  is  received  without  objection  verdict  will  not  be  dis- 
turbed though  evidence  not  within  allegations ;  Black  v.  Teeter,  1  Alaska, 
666,  applying  rule  in  ejectment;  Howgate  v.  United  States,  3  App.  D.  C. 
292,  objection  of  variance  between  date  of  bond  described  in  complaint 
and  that  offered  in  evidence  held  too  late  on  motion  to  strike  out;  Boston 
etc.  Ry.  Co.  v.  O'Reilley,  158  U.  S.  336,  39  L.  Ed.  1007,  15  Sup.  pt.  831, 
holding  party  cannot,  in  appellate  court,  state  for  first  time  reasons  why 
evidence  admitted  at  trial  should  have  been  excluded;  Dunstan  v.  The 
R.  R.  Kirkland,  3  Hughes,  646,  Fed.  Cas.  4181,  Steinke  v.  Bentley,  6  Ind. 
App.  666,  34  N.  E.  98,  Brace  v.  Doble,  3  S.  D.  420,  53  N.  W.  860,  Lashus 
V.  Chamberlain,  6  Utah,  388,  24  Pac.  189,  Baltimore  etc.Ry.  Co.  v.  Skeels, 
3  W.  Va.  560,  and  Graves  v.  State,  121  Ind.  359,  23  N.  E.  166,  where 
objectionable  evidence  is  permitted  to  go  to  juiy  without  objection,  and 
it  is  such  as  will  prove  a  fact,  a  verdict  founded  thereon  wiJl  be  sus- 
tained ;  Silver  City  etc.  Ry.  Co.  v.  Murray,  3  N.  M.  420,  9  Pac.  373,  ob- 
jection to  improper  evidence  must  be  taken  at  time  it  is  offered,  and 
grounds  for  objection  stated. 

Miscellaneous.  Cited  in  So  Relle  v.  Western  Union  TeL  Co.,  56  Tez. 
312,  40  Am.  Rep.  807,  apparently  not  in  point. 

6  WalL  682^-588,  18  L.  Ed.  876,  THE  WBEN. 

Miscellaneous.  Cited  incidentally,  without  application  of  any  matter 
decided,  in  Cushing  v.  Laird,  107  U.  S.  83,  27  L.  Ed.  S96,  2  Sap.  Ct.  207 
(affirming  6  Ben.  447,  Fed.  Cas.  3509^). 

6  WaU.  689^94,  18  Z^  Ed.  843,  8TEABNS  ▼.  UNITED  STATES. 

Mexican  grants,  made  after  July  7,  1846,  of  lands  lying  witliin  territory 
ceded  to  United  States,  are  invalid. 

Approved  in  State  v.  Russell,  38  Tex.  Civ.  21,  85  S.  W.  292,  statute  for 
testing  validity  of  Mexican  land  grants  held  not  limited  to  jierf  ect  legal 
titles. 

6  Wall.  594-611,  18  L.  Ed.  897,  SOCIETY  FOB  SAVINOS  ▼.  OOITE. 

State  power  of  taxation  extends  te  all  property  within  Stete  except 
what  is  properly  denominated  tlie  instruments  or  means  of  the  Federal  gov- 
emment. 

Approved  in  Ex  parte  White,  228  Fed.  91,  semble  that  United  States 
soldier  cannot  be  arrested  and  imprisoned  for  failure  to  pay  poll  tax; 
Mercantile  Incorporating  Co.  v.  Junkin,  85  Neb.  563,  19  Ann.  Oas.  269, 
123  N.  W.  1055,  occupation  tax  imposed  upon  corporation  held  valid; 
Provident  Institution  v.  Massachusetts,  6  Wall.  622,  18  L.  Ed.  910,  fol- 
lowing rule;  Wheeling  etc.  Transp.  Co.  v.  Wheeling,  99  U.  S.  279,  25 
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L.  Ed.  414,  holding  steamboat  plying  between  ports  of  different  States 
may  be  taxed  as  personal  property  in  port  where  home  office  is  located ; 
Day  V.  Buffinton,  3  Cliff.  387,  Fed.  Cas.  3675,  where  court  holds  salary 
of  State  judge  is  not  subject  to  taxation  by  Federal  government;  State 
Tonnage  Cases,  12  Wall.  224,  20  L.  Ed.  877,  where  State  tax  on  vessels, 
at  so  much  per  ton  of  registered  tonnage,  was  held  invalid;  Van  Brock- 
lin  v.  Tennessee,  117  U.  S.  176,  29  L.  Ed.  854,  6  Sup.  Ct.  684,  holding 
State  tax  on  lands  sold  to  United  States  for  taxes  is  illegal  while  such 
lands  are  owned  by  the  United  States;  Sweatt  v.  Boston  etc.  Ry.  Co.,  3 
Cliff.  353,  Fed.  Cas.  13,684,  interstate  railways  are  not  among  those 
means  and  instruments  of  State  government  over  which  Congress  has 
no  power  of  legislation;  Wallace  v.  Myers,  38  Fed.  186,  4  L.  R.  A.  173i 
where  constitutionality  of  an  inheritance  tax  is  upheld;  Vermont  etc. 
Ry.  Co.  V.  Central  Ry.  Co.,  63  Vt.  32,  21  Atl.  733,  and  case  of  State 
Freight  Tax,  15  Wall.  272,  21  L.  Ed.  160,  in  holding  constitutionality  of 
a  State  tax  is  to  be  determined,  not  by  form  or  agency  through  which 
collected,  but  by  subject  upon  which  laid. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  544,  547, 
569. 

Oorporate  ftanchlses  are  legal  estates  vested  in  the  corporation  itself 
MB  soon  as  it  is  in  esse. 

Approved  in  Greenfield  Savings  Bank  v.  Commonwealth,  211  Mass. 
209,  97  N.  E.  928,  savings  banks  in  hands  of  bank  commissioner  not  liable 
to  excise  tax;  dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge, 
197  U.  S.  96,  49  L.  Ed.  681,  25  Sup.  Ct.  384,  majority  holding  discrimina- 
tion against  national  banks  results  from  taxation  of  national  bank  shares 
under  Cal.  Pol.  Code,  §§  3608-3610,  at  market  value;  dissenting  opinion 
in  Word  v.  Southern  Mut.  Ins.  Co.,  112  Ga.  596,  37  S.  E.  902,  majority 
holding  act  of  November  23,  1895,  compelling  insurance  companies  to 
pay  full  amount  of  loss  applied  to  company  chartered  prior  thereto; 
Spring  Valley  Water  Works  Co.  v.  Schottler,  62  Cal.  110,  and  in  dis- 
senting opinion  in  Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  27  S.  C.  404,  4 
S.  E.  57,  arguendo;  People  v.  Commissioner  of  Taxes,  104  N.  Y.  247,  10 
N.  E.  440,  and  State  v.  Anderson,  90  Wis.  560,  63  N.  W.  748,  where  court 
holds  franchises  are  not  to  be  reckoned  as  realty. 

Unless  exempted  in  terms  which  amount  to  contract,  the  privileges  and 
franchises  of  private  corporations  are  as  much  subject  to  Sti^te  taxation 
as  any  other  property  of  citizens  within  sovereign  power  of  State.  ^ 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  40, 
105  Am.  St.  Rep.  701,  50  L.  Ed.  76,  25  Sup.  Ct.  715,  franchise  tax  im- 
posed by  Laws  1899,  c.  712,  does  not  impair  obligation  of  grant  of  privi- 
legie  of  operating  railway  in  New  York  on  payment  of  percentage  of 
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earnings;  Cumberland  etc.  Co.  v.  State,  92  Md.  682,  48  Atl.  507,  npTiold- 
ing  acts  of  1890  and  1896  imposing  tax  on  gross  receipts  of  domestic 
railroads  according  to  amount  of  business  done  in  State;  State  ▼.  Sav- 
age, 65  Neb.  747,  91  N.  W.  721,  State  board  of  equalization  in  assess- 
ment of  railroad  and  telegraph  properties  should  include  value  of  fran- 
chises; State  V.  Clausen,  65  Wash.  204,  37  L.  R.  A.  (JX.  8.)  466,  3 
N.  C.  C.  A.  638,  117  Pac.  1117,  upholding  industrial  insurance  law  re- 
quiring employers  to  contribute  to  fund  for  compensation  of  injured 
workmen ;  Provident  Institution  v.  Massachusetts,  6  Wall.  622, 18  L.  Ed. 
910,  following  rule ;  North  Missouri  Ry.  Co.  v.  Maguire,  20  Wall.  61,  22 
L.  Ed.  294,  contract  by  which  State  gives  up  power  to  tax  must  show 
such  intention  unequivocally ;  State  Railroad  Tax  Cases,  92  U.  S.  603,  23 
L.  Ed.  670,  and  State  Board  of  Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L. 
283,  4  AtL  587,  both  following  rule ;  Ashley  v.  Ryan,  153  U.  S.  446,  38 
L.  Ed.  778,  14  Sup.  Ct.  868,  Covington  Co.  v.  Kentucky,  154  U.  S.  210, 

38  L.  Ed.  966, 14  Sup.  Ct.  1089,  and  Hooper  v.  California,  155  U.  S.  652, 

39  L.  Ed.  299,  15  Sup.  Ct.  209,  State  may  impose  license  tax  on  for- 
eign corporation  as  a  prerequisite  to  doing  business  in  State;  Southern 
Cotton  Co.  V.  Wemple,  44  Fed.  25,  and  Williams  v.  Rees,  9  Diss.  412,  2 
Fed.  889,  both  holding  capital  stock  of  gas  corporation  subject  to  taxa- 
tion, although  a  statute  provides  the  capital  stock  of  manufacturing  cor- 
porations shall  be  exempt  from  taxation;  City  of  Newton  v.  Atchison, 
31  Kan.  153,  47  Am.  Rep.  487,  1  Pac.  289,  affirming  validity  of  occupa- 
tion tax  imposed  by  municipality,  where  such  power  has  been  delegated 
by  l^slature;  Southern  Loan  Assn.  v.  Norman,  98  Ky.  300,  56  Am.  St. 
Rep.  371,  81  L.  R.  A.  42,  32  S.  W.  953,  affirming  constitutionality  of  law 
imposing  license  tax  on  foreign  building  and  loan  associations  doing 
business  within  State;  Salt  Lake  Nat.  Bank  v.  Golding,  2  Utah,  9,  apply- 
ing rule  where  franchise  of  national  bank  had  been  taxed;  Commercial 
Electric  Light  etc.  Co.  v.  Judson,  21  Wash.  49,  56  Pac.  831,  832,  and 
State  V.  Anderson,  90  Wis.  561,  63  N.  W.  748,  holding  franchise  of  elec- 
tric company  might  be  taxed,  although  legislature  did  not  provide  any 
specific  manner  for  ascertaining  value  of  same;  Cook  v.  Pennsylvania, 
97  U.  S.  572,  24  L.  Ed.  1017,  and  dissenting  opinion  in  Board  of  Asses- 
sors V.  Central  Ry.  Co.,  48  N.  J.  L.  347,  4  Atl.  699,  arguendo. 

Taxation  of  cqrporate  franchises.    Note,  57  L.  R.  A.  35,  48,  50,  57. 
Place  of  taxation  of  corporate  franchise.    Note,  7  Ann.  Oas.  519, 

Annual  tax  of  certain  percentage  of  all  depoaltB  In  savinga  banka  at 
imrtlcular  date,  fixed  by  Btate  statute,  held  to  impose  valid  f  rancMse  tax 
and  not  tax  on  property,  although  portion  of  deposits  was  invested  in  Ped- 
eral  securities. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  60 
L.  Ed.  619,  36  Sup.  Ct.  262^  upholding  tax  graduated  according  to  paid-up 
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capital  stock  imposed  upon  domestic  railway  company  with  lines  extend- 
ing into  other  States;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  164,  167,  Ann. 
Gadu  1912B,  1312,  55  L.  Ed.  419,  420,  31  Sup.  Ct.  342,  upholding  corpo- 
rate franchise  tax  measured  by  net  income  from  all  sources,  though  in 
part  derived  from  nontaxable  property ;  Snyder,  v.  Bettman,  190  U.  S. 
254,  47  L.  Ed.  1037,  23  Sup.  Ct.  805,  upholding  succession  tax  imposed 
under  revenue  act  of  1898,  on  bequest  to  municipality;  Murdock  v. 
Ward,  178  U.  S.  147,  44  L.  Ed.  1013,  20  Sup.  Ct.  778,  and  Plumraer  v. 
Coler,  178  U.  S.  126, 129, 147,  44  L.  Ed.  1005,  1006,  20  Sup.  Ct.  833,  both 
holding  legacy  of  government  bonds  subject  to  inheritance  tax  under 
revenue  act  of  1898;  Sargent  Land  Co.  v.  Von  Baumbach,  207  Fed.  430, 
proceeds  from  sales  of  mining  lands  and  royalties  from  mining  leaseis 
held  not  "gross  income"  for  taxing  purposes ;  Stratton's  Independence  v. 
Howbert,  207  Fed.  423,  corporate  income  tax  held  valid  as  to  mining 
company  though  value  of  ore  removed  was  not  allowed  as  depreciation; 
Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.,  118  Fed.  246,  55  C.  C.  A. 
93,  upholding  Michigan  franchise  tax  act  of  1891,  declaring  void  con- 
tracts of  foreign  corporations  doing  business  in  State  without  first  pay- 
ing tax;  American  Smelting  etc.  Co.  v.  People,  34  Colo.  247,  82  Pac.  533, 
Sess.  Laws  1902,  p.  73,  c.  3,  §  65,  imposing  license  tax  on  foreign  corpo- 
rations, does  not  impose  property  tax;  Levy  v.  State,  161  Ind.  258,  68 
N.  E.  175,  upholding  Bums'  Rev.  Stats.  1901,  §§  7231a,  7231t,  prohibit- 
ing business  by  transient  nierchants  without  license ;  S.  S.  White  Dental 
Mfg.  Co.  V.  Conmionwealth,  212  Mass.  39,  Ann.  Gaa.  191SC,  805,  98  N.  £. 
1058,  and  Baltic  Mining  Co.  v.  Commonwealth,  207  Mass.  388,  93  N.  E. 
833,  both  upholding  tax  upon  foreign  corporation  based  upon  par  value 
of  its  capital  stock ;  People  v.  Knight,  174  N.  Y.  482,  67  N.  E.  68,  up- 
holding tax  law  of  1896^  imposing  franchise  tax  on  corporations  though 
capital  is  invested  in  letters  patent;  State  v.  Franklin  County  Sav.  Bank, 
74  Vt.  254,  260,  52  Atl.  1070,  1071,  holding  under  Laws  1896,  No.  18, 
§  2,  savings  bank  taxable  on  total  deposits  without  regard  to  whether 
deposits  were  savings  or  commercial;  State  v.  Bradford  Sav.  Bank,  71 
Vt.  238,  44  Atl.  351,  holding  Vt.  Stats.,  c.  31,  §  583,  taxing  domestic  sav- 
ings  banks  doing  business  in  State,  does  not  apply  to  insolvent  bank  in 
hands  of  receiver;  Provident  Institution  v.  Massachusetts,  6  Wall.  622, 
18  L.  Ed.  910,  following  rule;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  602, 
33  L.  Ed.  1031,  10  Sup.  Ct.  596  (affirming  92  N.  Y.  341),  as  authority 
for  holding  franchise  of  corporation  taxable  without  regard  to  character 
of  property  in  which  its  capital  stock  is  invested;  to  same  effect  New 
York  V.  Roberts,  171  U.  S.  664,  43  L.  Ed.  S26,  19  Sup.  Ct.  60 ;  Coite  v. 
Connecticut  Ins.  Co.,  36  Conn.  527,  528,  529,  following  rule;  State  v, 
Teleprraph  Co.,  73  Me.  530,  holding  tax  on  foreign  telegraph  company 
owning  property  and  doing  business  in  State  is  valid  as  tax  upoti  use 
VI— 81  •     ' 
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of  property  or  business,  and  not  upon  property  itself;  In  re  Sherman^ 
153  N.  Y.  4,  46  N.  E.  1033,  holding,  in  ascertaining  the  amount  of  an 
inheritance  tax,  it  is  proper  to  include  United  States  bonds  in  the  valua- 
tion of  decedent's  property;  Commonwealth  v.  Erie  Ry.  Co.,  62  Pa.  St. 
298,  1  Am.  Rep.  410,  holding  tax  levied  on  transportation  companies 
within  State,  at  certain  rate  per  ton  upon  aU  goods  carried  by  them, 
making  no  discrimination  as  to  source  or  destination,  is  not  in  conflict 
with  Federal  Constitution ;  Insurance  Co.  of  North  America  v.  Common- 
wealth, 87  Pa.  St.  183,  184,  30  Am.  Rep.  355,  356,  sustaining  validity  of 
act  imposing  tax  upon  ''entire  amount  of  premiums  received  by  insur- 
ance companies";  Commonwealth  v.  New  York  etc.  R.  R.  Co.,  150  Pa. 
St.  241,  24  Atl.  611,  where  tax  on  income  or  net  earnings  of  trust  com- 
panies was  held  a  tax  on  franchise;  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  576,  39  L.  Ed.  817,  15  Sup.  Ct.  688,  arguendo ;  dissenting 
opinion  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  711,  26  L.  B.  A. 
704,  58  N.  W.  421,  majority  sustaining  a  municipal  license  tax  imposed 
on  telegraph  companies  doing  business  within  city;  Western  Union  TeL 
Co.  V.  Richmond,  26  Gratt.  26,  Philadelphia  v.  Commonwealth,  98  Pa.  St. 
53,  and  Mayor  v.  Thomas,  5  Cold.  603,  as  pointing  out  difference  be- 
tween a  direct  tax  on  the  property  of  a  corporation  and  a  franchise  tax 
measured  by  its  earnings;  dissenting  opinion  in  Wyatt  v.  State  Board 
of  Equalization,  74  N.  H.  587,  70  AtL  404,  majority  holding  tax  of  cer- 
tain per  cent  on  amount  of  savings  bank  deposits  to  be  property  tax. 

Distinguished  in  Home  Saving  Bank  v.  Des  Moines,  205  U.  S.  516,  51 
L.  Ed.  909,  27  Sup.  Ct.  571,  holding  void  statute  which  directed  that 
shares  of  stock  of  State  banks  should  be  assessed  to  such  banks,  without 
deduction  on  account  of  United  States  bonds ;  Marion  Nat.  Bank  ▼• 
Burton,  121  Ky.  881,  10  L.  R.  A.  (N.  S.)  947,  90  S.  W.  946,  when  State 
banks  are  entitled  to  deduction  of  capital  invested  in  nontaxable  bonds, 
national  banks  are  entitled  to  similar  deduction;  Western  Union  TeL 
Co.  V.  Omaha,  73  Neb.  541, 103  N.  W.  89,  gross  receipts  of  express,  tele- 
graph or  telephone  companies  are  not  proper  basis  for  estimating  value 
of  franchise;  State  v.  Graybeal,  60  W.  Va.  367,  55  S.  E.  402,  bank  own- 
ing shares  of  stock  of  corporation  which  has  caused  itself  to  be  assessed 
is  entitled  to  have  value  of  such  shares  deducted  from  its  assessment; 
German- American  Sav.  Bank  v.  Burlington,  54  Iowa,  613,  7  N.  W.  106^ 
holding  capital  of  savings  bank,  to  extent  it  is  invested  in  United  States. 
bonds,  is  not  taxable;  State  v.  Central  Savings  Bank,  67  Md.  295,  297, 
301,  10  Atl.  292,  293,  11  Atl.  359,  holding  deposits  invested  in  ground 
rents  are  not  subject  to  taxation  under  such  a  law;  Bartlett  v.  Carter,. 
59  N.  H.  105,  on  statutory  grounds. 

State  taxation  of  Federal  bonds  and  obligations.    Note^  4  Ann.  Oas* 
937. 
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Constitntionality  of  inheritance  taxes.    Note,  1  Aim.  Gas.  30. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A* 
337. 

Wliere  deposit  is  general,  title  to  money  deposited  passes  to  bank, 
wUch  becomes  liable  to  'depositor  as  a  debtor. 

Approved  in  State  v.  Clement  Nat.  Bank,  84  Vt.  181,  Ann.  Oas.  1912D, 
22,  78  Atl.  949,  State  may  tax  deposits  in  national  banks  to  depositors ; 
Robinson  v.  Dover,  59  N.  H.  526,  as  authority  for  holding  a  fund,  held 
in  trust  by  a  New  Hampshire  savings  bank,  taxable  in  New  Hampshire. 

Miscellaneous.  Cited  in  Railroad  Tax  Cases,  92  U.  S.  604,  23  L.  Ed. 
670,  and  In  re  Suffolk  Bank,  151  Mass.  108,  23  N.  E.  729,  in  construing 
the  word  "deposits,"  as  used  in  act  imposing  tax  on  same. 

6  WaU.  611-682,  18  L.  Ed.  907,  PSOVIDENT  INSTITnTION  ▼.  MASSA- 
CHUSETTS. 

Power  of  Massa^usetts  legislatnze  to  Impose  taxes  under  State  Con- 
stttntion  of  1780,  disoused. 
Approved  in  Day  v.  BufiSnton,  3  Cliff.  392,  Fed.  Cas.  3675,  arguendo. 

Depoflttty  as  tlie  word  is  used  tn  Massai^nsetts  act  anthoxizing  taxing 
of  sane  in  iMnds  of  savixigB  tanks,  are  Hie  miis  received  by  the  institation 
ftOB  depoeltonH  wtthont  regard  to  nature  thereof. 

Approved  in  Suffolk  Savings  Bank  v.  Commonwealth,  151  Mass.  107, 
23  N.  E.  729,  under  statute  providing  for  tax  on  savings  banks  of  per- 
centage on  average  amount  of  deposits  for  six  months  preceding  tax  is 
computed  on  amount  deposited  together  with  interest  accruing  to  de- 
positors, and  does  not  include  bank's  guaranty  fund  nor  undivided 
profits. 

Sapreme  Court  is  concluded  by  decision  of  highest  court  of  State,  where 
latter  has  constmed  State  Constitution  and  statute  in  case  not  involving 
question  re-ezaminable  under  twenty-fifth  section  of  Judiciary  Act. 

Approved  in  Southern  R.  Co.  v.  North  Carolina  etc.  Comm.,  99  Fed. 
165,  following  rule ;  Spinello  v.  New  York  N.  H.  &  H.  R.  Co.,  183  Fed. 
763,  106  C.  C.  A.  189,  failure  to  give  statutory  notice  of  claim  for  death 
or  injury  held  to  be  condition  subsequent ;  Richardson  v.  Woodward,  104 
Fed.  875,  44  C.  C.  A.  235,  holding  bankruptcy  courts  in  determining 
claims  of  bankrupts  to  exemption  under  State  laws  follows  State  con- 
struction of  such  laws;  dissenting  opinion  in  First  Nat.  Bank  v.  City 
Council  of  Estherville,  150  Iowa,  106,  129  N.  W.  479,  applying  rule  to 
statute  for  taxing  bank  stock;  Randall  v.  Brigham,  7  Wall.  541, 19  L*  Ed. 
293,  where  State  court  had  held  that  proceedings  for  disbarment  of  an 
attorney  were  not  criminal,  in  which  party  has  right  to  full,  formal  and 
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substantial  description  of  offense  charged ;  Gut  y.  State,  9  Wall.  37,  19 
Ji,  Ed.  674»  State  court  having 'decided  State  statute  is  not  in  conflict 
with  State  Constitution,  such  construction  is  binding  on  Supreme  Court  • 
Hall  Vx  De  Cuir,  95  XT.  S.  500,  24  L.  Ed.  552,  construing  Louisiana  stat- 
ute regulating  carriers  of  passengers ;  Moxley  v.  Lake  Shore  etc.  Ry.  Co., 
146  U.  S.  167,  36  L.  Ed.  928,  13  Sup.  Ct.  56,  construing  New  York  inter- 
est law ;  dissenting  opinion  in  Johns  v.  Hodges,  33  Md.  529,  arguendo. 
Questions  considered  by  Federal  Supreme  Court  in.  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 
Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  446. 

Massachusetts  statute  requiring  savings  banks  to  pay  tax  of  certain 
percentage  on  amount  of  its  deposlta,  held  valid  as  franchise  tax,  not  as 
tax  on  property,  even  thougb  part  of  deposits  are  Invested  in  Federal  secnil- 
ties,  which  are  by  act  of  Gongress  exempt  from  taxation. 

Approved  in  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  83,  84,  58 
L.  Ed.  133,  34  Sup.  Ct.  15  (aflanning  207  Mass.  388,  93  N.  E.  833),  and 
S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  39,  44,  45, 
Ann.  Oas.  19130,  805,  98  N.  £.  1058, 1060, 1061,  both  upholding  tax  upon 
foreign  corporation  based  upon  par  value  of  its  capital  stock;  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  164,  165,  167,  Ann.  Gas.  1912B,  1312,  55 
h.  Ed.  419,  420,  31  Sup.  Ct.  342,  upholding  corporate  franchise  tax 
measured  by  net  income  from  all  sources,  though  in  part  derived  from 
nontaxable  property;  Snyder  v.  Bettman,  190  L.  S.  254,  47  L.  Ed.  1037, 
23  Sup.  Ct.  805,  upholding  succession  tax  imposed  under  revenue  act  ol' 
1898,  on  bequests  to  municipality;  Murdock  v.  Ward,  178  U.  S.  147,  44 
L.  Ed.  1013,  20  Sup.  Ct.  778,  and  Plummer  v.  Color,  178  U.  S.  126,  44 
L.  Ed.  1005,  20  Sup.  Ct.  833,  both  holding  legacy  of  government  bonds 
subject  to  inheritance  tax  under  revenue  act  of  1898;  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.,  118  Fed.  245,  55  C.  C.  A.  93,  upholding 
Michigan  franchise  tax  act  of  1891,  declaring  void  contracts  of  foreign 
corporations  doing  business  in  State  without  first  paying  tax;  Northern 
Pac.  Ry.  Co.  v.  Giflford,  25  Idaho,  205,  136  Pac.  1134,  upholding  license 
tax  upon  corporations  based  upon  authorized  capital  stock;  Greenfield 
Savings  Bank  v.  Commonwealth,  211  Mass.  208,  97  N.  E.  927,  savings 
bank  not  liable  for  excise  tax  upon  its  deposits  where  it  is  in  hands  of 
bank  commissioner;  Attorney  General  v.  Electric  etc.  Battery  Co.,  188 
Mass.  240,  74  N.  E.  467,  upholding  Stats.  1903,  p.  450,  c.  437,  §  75,  im- 
posing excise  tax  on  foreign  corporations  assessed  on  capital  stock; 
People  V.  Knight,  174  N.  Y.  482,  67  N.  E.  68,  upholding  tax  law  of  1896, 
imposing  franchise  tax  on  corporations  though  capital  invested  in  letters 
patent ;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  551,  up- 
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holding  privilege  tax  upon  foreign  corporation  based  npon  its  capital 
stock;  dissenting  opinion  in  Wyatt  v.  State  Board  of  Equalization,  74 
N.  H.  687,  70  Atl.  404,  majority  holding  percentage  tax  upon  savings 
bank  deposits  to  be  property  tax;  State  v.  Franklin  County  Sav.  Bank, 
74  Vt.  261,  52  Atl.  1072,  holding  under  Laws  1896,  No.  18,  §  2,  savings 
bank  taxable  on  total  deposits  without  regard  to  whether  deposits  were 
savings  or  commercial;  State  v.  Bradford  Sav.  Bank,  71  Vt.  238,  44  Atl." 
350,  holding  Vt.  Stats.,  c.  31,  §  583,  taxing  domestic  savings  banks  doing 
business  in  State  does  not  apply  to  insolvent  bank  in  hands  of  receiver ; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  602,  604,  83  L.  Ed.  1030,  1031, 
10  Sup.  Ct.  596  (aflSrming  92  N.  Y.  341,  342,  344),  in  holding  franchise 
of  a  corporation  taxable  without  reference  to  character  of  property  in 
which  its  capital  is  invested;  Ashley  v.  Ryan,  153  U.  S.  445,  38  L.  Ed. 
778,  14  Sup.  Ct.  868,  where  constitutionality  was  affirmed  of  State  stat> 
ate  imposing  license  fee  on  foreign  railroad  corporation  as  a  prerequi- 
site to  transaction  of  business  in  the  State;  Hooper  v.  California,  155 
U.  S.  652,  39  L.  Ed.  299,  15  Sup.  Ct.  209,  affirming  power  of  State  to 
impose  conditions  on  foreign  corporations,  the  performance  of  which  is 
prerequisite  to  doing  business  in  State;  to  same  effect  are  New  York 
V.  Roberts,  171  U.  S.  664,  43  L.  Ed.  826,  19  Sup.  Ct.  60,  Southern  Cotton- 
Oil  Co.  V.  Wemple,  44  Fed.  25,  Philadelphia  v.  Commonwealth,  98  Pa. 
St.  53,  and  Commonwealth  v.  New  York  etc.  R.  R.  Co.,  150  Pa.  St.  241, 
24  Atl.  611,  all  holding  it  within  power  of  State  to  impose  license  tax 
on  corporations;  Wallace  v.  Myers,  38  Fed.  186,  4  L.  B.  A.  173,  and 
Matter  of  Sherman,  153  N.  Y.  4,  46  N.  E.  1033,  where  inheritance  tax 
was  held  valid,  although  United  States  bonds  were  included  in  valua- 
tion for  purpose  of  ascertaining  tax;  Coite  v.  Connecticut  Mutual  Life 
Ins.  Co.,  36  Conn.  527,  528,  where  tax  on  cash  capital  of  mutual  insur- 
ance companies  was  held  tax  on  franchise,  and  not  on  property ;  State  v. 
Western  Union  Tel.  Co.,  73  Me.  530,  where  statute  imposing  tax  on  tele- 
graph companies  was  held  to  impose  tax  on  the  business  and  not  on 
property,  and  was,  therefore,  valid;  State  v.  Philadelphia  etc.  Ry.  Co., 
45  Md.  380,  24  Am.  Bep.  515,  where  tax  on  gross  receipts  of  railroads, 
incorporated  under  authority  of  State,  was  held  tax  on  franchise;  Com- 
monwealth V.  Erie  Ry.  Co.,  62  Pa.  St.  298,  1  Am.  B^.  410,  where  act 
imposing  tax  at  certain  rate  per  ton  on  all  freight  traffic,  on  all  com- 
panies doing  business  within  State,  was  held  valid;  Insurance  Co.  of 
North  America  v.  Commonwealth,  87  Pa.  St.  184,  30  Am.  Bep.  356,  hold- 
ing act  imxMi^ing  tax  on  entire  amount  of  premiums  received  by  insur- 
ance companies,  valid,  and  not  in  conflict  with  clause  in  Constitution 
prohibiting  interference  with  interstate  commerce;  Scholey  v.  Rew,  23 
Wall.  348,  28  L.  Ed.  102,  as  authority  for  holding  exactions  for  support 
of  the  government  may  assume  the  form  of  license  fee  for  permission 
to  carxy  on  particular  occupations;  Covington  Bridge  Co.  v.  Kentucky, 
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154  U.  S:  210,  88  L.  Ed.  966,  14  Sap.  Ct.  1089,  no  special  application; 
Pollock  V.  Farmers*  Loan  &  Trust  Co.,  157  U.  S.  576,  89  L.  EcL  817,  15 
Sup.  Ct.  688,  and  dissenting  opinion  in  same  case  on  rehearing,  158 
U.  S.  656,  89  L.  Ed.  1132, 15  Sup.  Ct  928,  in  discussion  as  to  what  forms 
exactions  for  support  of  the  government  may  assume;  In  re  Suffolk 
Bank,  151  Mass.  106,  23  N.  E.  72S,  arguendo ;  Bartlett  v.  Carter,  59  N.  H. 
^105,  as  authority  for  holding  method  of  taxation  is  sometimes  sustained 
by  calling  a  property  tax  an  excise  on  a  franchise;  Pingree  v.  Anditor- 
Qeneral,  120  Mich.  95,  44  L.  R.  A.  686,  78  N.  W.  1028,  in  discussion  as 
to  difference  between  property  and  franchise  tax. 

Distinguished  in  Home  Saving  Bank  v.  Des  Moines,  205  U.  S.  516,  51 
Ii.  Ed.  909,  27  Sup.  Ct.  571,  holding  void  statute  which  directed  that 
shares  of  stock  of  State  banks  should  be  assessed  to  such  banks,  without 
deduction  on  account  of  United  States  bonds ;  Western  Union  Tel.  Co.  v. 
Omaha,  73  Neb.  541,  103  N.  W.  89,  gross  receipts  of  express,  telephone, 
and  telegraph  companies  not  proper  basis  for  ascertaining  value  of  fran- 
chises; State  V.  Gxaybeal,  60  W.  Va.  367,  55  S.  E.  402,  bank  owning 
shares  of  stock  of  corporation  which  has  caused  itself  to  be  assessed  for 
its  property,  is  entitled  to  have  value  of  such  shares  deducted;  German 
Sav.  Bank  v.  Burlington,  54  Io;wa,  612,  7  N.  W.  106,  on  statutory 
grounds ;  State  v.  Central  Sav.  Bank,  67  Md.  295,  297,  10  Atl.  292,  293, 
67  Md.  301, 11  Atl.  359,  holding,  under  decisions  of  Maryland,  a  statnte 
imposing  tax  on  deposits  in  savings  bank  would  not  include  such  de^ 
posits  as  were  invested  in  ground  rents  on  property  which  by  law  is  as* 
sessed  to,  and  taxes  on  which  are  paid  by,  the  leasehold  owner. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  Ann. 
Oas.  19160, 1250. 

Constitutionality  of  inheritance  taxes.    Note,  1  Ann.  Gas.  80. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann*  Gas. 
937. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  86,  88,  49,  50, 
78. 

Tax  on  capital  stock  of  corporations.    Note,  68  L.  B.  A.  647. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
388,  886,  846,  352. 

Legal  meaning  of  "commodity."    Note,  Ann.  Oas.  1916D,  986. 

V 

Miscellaneous.  Cited  in  Case  of  State  Freight  Tax,  15  Wall.  272,  21 
L.  Ed.  160,  Vermont  etc.  Ry.  Co.  v.  Central  Ry.  Co.,  63  Vt.  32,  21  Atl. 
733,  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb. 
711,  26  L.  R.  A.  704,  58  N.  W.  421,  and  Cook  v.  Pennsylvania,  97  U.  S. 
572,  24  L.  Ed.  1017,  as  authority  for  rule  that  constitutionality  of  State 
lax  is  to  be  determined,  not  by  form  or  agency  through  which  collected. 
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but  by  subject^  upon  which  burden  rests ;  Spring  Valley  Water  Works  v. 
Sehottler,  62  Cal.  110^  not  in  point;  dissenting  opinion  in  Caldwell  v. 
Wilson,  121  N.  C.  479,  28  S.  E.  564,  as  authority  for  statement  that  con- 
stitutionality of  an  act  is  to  be  determined  by  its  effect,  rather  than 
intent  of  l^slature;  dissenting  opinion  in  Charlotte  etc.  R.  R.  Co.  v. 
Gibbes,  27  S.  C.  404,  4  S.  E.  57,  as  authority  for  holding  franchises 
property. 

6  WalL  682-641,  18  Ii.  Ed.  904,  HAMIIiTON  CO.  ▼.  MASSACHUSETTS. 

QuestionB  not  decided  In  State  court,  because  not  presented  by  com- 
plaining party,  wlU  not  be  re-ezamlned  In  Supreme  Court  on  writ  of  error, 
nnder  twenty-fifth  section  of  Judiciary  Act. 

Approved  in  Keokuk  &  Hamilton  Bridge  Co.  v.  Illinois,  175  U.  S.  6.^, 
44  L.  Ed.  303,  20  Sup.  Ct.  208,  holding  Federal  question  not  claimed  in 
State  court  cannot  be  considered  in  Supreme  Court  merely  because  an- 
other Federal  question  not  connected  with  it  was  raised  in  State  court ; 
Steines  v.  Franklin  County,  14  WalL  21,  23,  20  L.  Ed.  848,  849,  holding 
writ  of  error  will  not  lie  under  twenty-fifth  section  of  Judiciary  Act  if 
record  shows  judgment  may  have  been  given  on  grounds  which  that  sec- 
tion does  not  make  cause  for  error,  as  well  as  on  ground  which  it  does 
so  make;  Caperton  v.  Bowyer,  14  Wall.  237,  20  L.  Ed.  885,  and  Dewey 
V.  Des  Moines,  173  U.  S.  199,  200,  48  L.  Ed.  667,  19  Sup.  Ct.  381,  both 
following  rule. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 

FrancUseg  are  legal  estates,  and  not  mere  naked  powers  conferred  on 
coi'poratioiui. 

Reaffirmed  in  Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  110, 
and  dissenting  opinion  in  Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  27  S.  C.  404, 
4  S.  E.  67. 

• 

Franchises  of  private  corporations  are  legitimate  subjects  of  taxation. 
Approved  in  Bank  of  California  v.  San  Francisco,  142  Cal.  282,  75 
Pac.  835,  holding  franchise  to  be  a  corporation  in  taxable  as  fran- 
chise; Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass.  240,  74 
N.  £.  467,  upholding  Stats.  1903,  p.  450,  c.  437,  §  75,  imposing  excise  tax 
on  foreign  corporations  assessed  on  capital  stock;  Ashley  v.  Ryan,  153 
U.  S.  445,  88  L.  Ed.  778,  14  Sup.  Ct.  868,  and  Hooper  v.  California,  155 
U.  S.  652,  39  L.  Ed.  299,  15  Sup.  Ct.  209,  holding  State  may  impose  any 
license  tax  it  deems  proper,  on  a  private  foreign  corporation,  the  pay- 
ment of  which  is  a  prerequisite  to  doing  business  within  State;  Spring 
Valley  Works  v.  Schottler,  62  Cal.  112,  as  to  mode  for  ascertaining 
value;  Farrington  v.  TennesseCi  95  U.  S.  687,  24  L.  Ed.  560,  and  Coving- 
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ton  Bridge  Co.  v.  Kentucky,  154  U.  S.  210,  88  L.  Ed.  966,  14  Snp.  Ct. 
1089,  both  arguendo;  City  of  Newton  v.  Atchison,  31  Kan.  153,  47  Am. 
Rep.  487,  1  Pac.  289,  where  statute  imposing  occupation  tax  was  held 
valid. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  35,  38,  49,  50, 
51,  95,  98. 

Power  of  State  to  tax  extends  to  all  objects  within  sovereign  power  of 
State,  except  the  instruments  and  means  of  the  Federal  government. 

Approved  in  Day  v.  Buffinton,  3  Cliff.  387,  393,  Fed,  Cas.  3675,  in  hold- 
ing Congress  has  no  power  to  tax  the  salary  of  a  State  judge;  North 
Missouri  Ry.  Co.  v.  Maguire,  20  Wall.  62,  22  L.  lid.  294,  arguendo; 
Sweatt  V.  Boston  etc.  Ry.  Co.,  3  Cliff.  353,  Fed.  Cas.  13,684,  holding 
railroad  corporations  not  among  means  of  State  government  over  which 
Congress  has  no  power  or  jurisdiction;  dissenting  opinion  in  Citizens' 
Bank  v.  Parker,  192  U.  S.  90,  48  L.  Ed.  858,  24  Sup.  Ct.  188,  majority 
holding  bank  chartered  by  Louisiana  act  of  1836  not  liable  to  license  tax 
imposed  by  La.  Acts  1890,  No.  150. 

Distinguished  in  Dewey  v.  Des  Moines,  173  U.  S.  204,  43  L.  Ed.  668, 
19  Sup.  Ct.  383,  holding  State's  power  of  taxation  is  limited  to  persons, 
property  and  business  within  State,  and  it  cannot  make  a  nonresident 
personally  liable  for  nonpajnnent  of  taxes. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Cas. 
936,  937. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
338,  336. 

lOaeBachnsetts  statute,  requiring  corporations  having  capital  stock 
divided  into  shares  to  pay  tax  of  certain  percentage  upon  excess  of  market 
value  thereof  over  valne  of  its  real  estate  and  machinery,  imposes  valid 
ftancUse  tax. 

Approved  in  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass. 
39,  41,  45,  Ann.  Oaa.  19130,  805,  98  N.  E.  1058,  1059,  1061,  and  Baltic 
Mining  Co.  v.  Massachusetts,  231  U.  S.  83,  84,  58  L.  Ed.  133,  34  Sup.  Ct. 
15  (aflSrming  207  Mass.  388,  93  N.  E.  833),  both  upholding  excise  tax 
upon  foreign  corporations,  based  upon  authorized  capital  stock;  Flint  ▼. 
Stone  Tracy  Co.,  220  U.  S.  167,  Ann.  Oafl.  1912B,  1312,  55  L.  Ed.  420,  31 
Sup.  Ct.  342,  upholding  tax  on  corporations  of  percentage  of  net  income 
during  year;  Snyder  v.  Bettman,  190  U.  S.  254,  47  L.  Ed.  1037,  23  Snp. 
Ct.  805;  upholding  succession  tax  imposed  under  revenue  act  of  1898  on 
bequest  to  municipality;  Murdock  v.  Ward,  178  U.  S.  147,  44  L.  Sd. 
1013,  20  Sup.  Ct.  778,  and  Plummer  v.  Color,  178  U.  S.  126,  44  L.  Bd. 
1005,  20  Sup.  Ct.  833,  both  holding  legacy  of  government  bonds  subject 
to  inheritance  tax  under  revenue  act  of  1898;  Northern  Pac.  Ry.  Co.  v. 
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Giffox-d,  25  Idaho,  205,  136  Pac.  1134,  upholding  license'  tax  upon  corpo- 
ratiozis,  based  npon  aathorized  capital  stock;  Farr  Alpaca  Co.  v.  Com- 
monT^v^ealth,  212  Mass.  163,  164,  98  N.  E.  1080,  wool  stored  in  United 
States  bonded  warehouse  held  subject  to  excise  on  domestic  corpora- 
tions  ^  In  re  First  Nat.  Bank,  25  N.  D.  642,  L.  R.  A.  19150,  386,  146 
N".   vv  .  1067,  refusing  to  deduct  from  value  of  national  banks  stock  as- 
sessed to  shareholders,  value  of  real  estate  assessed  to  bank;  State  v. 
Clausen,  65  Wash.  204,  37  L.  R.  A.   (N.  S.)  466,  117  Pac.  1117,  3 
N^.  C.    C.  A.  638,  upholding  industrial  insurance  law  requiring  employers 
^^  coxi tribute  to  fund  for  relief  of  injured  workman ;  State  v.  Graybeal, 
^  "W.  Va.  367,  55  S.  E.  402,  bank  owning  stock  of  corporation  which 
7^  ccknsed  itself  to  be  assessed,  held  entitled  to  have  same  deducted  from 
^^s   assessment;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  605,  33  L.  Ed. 
"^^^1,   10  Sup.  Ct.  597  (affirming  92  N.  Y.  341,  343,  345),  where  State 
statute,  imposing  tax  on  corporation  franchises,  the  same  to  be  meas- 
^ted  "by  the  dividends  of  corporation  in  each  year,  was  held  valid;  Coite 
^.  Connecticut  Mut.  Life  Ins.  Co.,  36  Conn.  527,  528,  holding  tax.  on 
cash  capital  belonging  to  mutual  insurance  companies,  was  upon  com- 
pany's franchise,  not  its  property;  Ryan  v.  Leavenworth  County,  30 
Kan.  189,  2  Pac.  160,  holding  the  assessment  of  tangible  property  of  a 
corporation  does  not  relieve  stockholders  from  liability  to  pay  taxes  on 
the  excess  of  valuation  of  entire  stock  over  valuation  of  tangible  prop- 
erty; State  V.  Western  Union  Tel.  Co.,  73  Me.  529,  where  act  for  taxa- 
tion of  telegraph  companies  was  held  to  impose  tax  on  use  of  property 
and  not  on  property  itself;  State  v.  Maine  Central  Ry.  Co.,  74  Me.  384, 
where  similar  statute,  imposing  tax  on  railroad    companies,  was  con- 
strued in  same  manner;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S. 
576,  89  L.  Ed.  817, 15  Sup.  Ct.  688,  and  Bartlett  v.  Carter,  59  N.  H.  105, 
both  arguendo;  Pingree  v.  Auditor  General,  120  Mich.  95,  44  L.  R.  A. 
686,  78  N.  W.  1029,  in  discussing  difference  between  franchise  and  prop- 
erty tax;  St.  Charles  St.  Ry.  Co.  v.  Board  of  Assessors,  51  La.  Ann. 
461,  25  South.  91,  as  laying  down  rule  for  ascertaining  value  of  a  fran- 
chise. 

Distinguished  in  Home  Savings  Bank  v.  Des  Moines,  205  U.  S.  516,  51 
Ii.  Ed.  909,  27  Sup.  Ct.  571,  holding  void  State  law  directing  that  stock 
of  state  banks  be  assessed  to  banks,  without  deduction  for  United  States 
bonds ;  Marion  Nat.  Bank  v.  Burton,  121  Ky.  881,  10  L.  R.  A.  (N.  S.) 
947,  90  S.  W.  946,  since  State  banks  are  entitled  to  have  value  of  non- 
taxable bonds  deducted  from  their  assessment,  national    banks  have 
same  privilege,  though  not  expressly  given;  State  v.  Stonewall  Ins.  Co., 
89  Ala.  337,  7  South.  753,  where  a  tax  on  the  capital  stock  of  a  private 
corporation  was  held  to  be  a  tax  on  its  property. 

Taxation  of  corporate  franchise  as  realty  or  personalty.    Note,  19 
Ann.  Gas.  167. 
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Tax  on  capital  stock  of  cori)oration.    Note,  68  L.  R.  A.  640,  641, 
647,  664,  674,  694. 

Legal  meaning  of  "commodity."    Note,  Ann.  Gas.  1916D,  986. 

6  Wall.  642-719,  18  L.  Ed.  960,  GAINES  v.  NEW  OBLEANa 

Wlien  will  is  duly  probated  by  State  court  of  competent  Jurisdiction, 
that  probate  is  conclusive  of  validity  and  contents  of  will  in  Federal  Sa- 
preme  Court. 

Approved  in  Ward  v.  County  Commrs.  Logan  Co.,  12  Okl.  278,  70 
Pac.  382,  probate  court  decree  admitting  will  to  probate  not  collaterally 
attackable  in  ejectment  brought  by  heirs  to  dispossess  devisee  under 
will;  Ellis  v.  Davis,  4  Woods,  14,  Fed.  Cas.  4402,  holding  United  States 
Circuit  Court  has  not  original  jurisdiction  of  bill  filed  by  heirs  at  law 
of  testator,  to  set  aside  a  decree  of  State  probate  court,  admitting  a  will 
to  probate  and  record,  and  recognizing  legatee  therein  named  as  tes- 
tator's sole  legatee;  Southworth  v.  Adams,  9  Biss.  623,  4  Fed.  3,  where 
court  held  a  suit  to  establish  a  lost  will  might  be  maintained  in  Circuit 
Court,  the  parties  being  residents  of  different  States. 

Distinguished  in  Gaines  v.  Fuentes,  92  U.  S.  21,  23  L.  Ed.  629,  holding, 
where  suit  to  annul  a  will  as  a  muniment  of  title,  and  to  restrain  the 
enforcement  of  a  decree  admitting  it  to  probate,  may  be  maintained  in 
State  court,  it  may  be  maintained  in  Federal  court  having  jurisdiction 
of  parties;  Fuentes  v.  Gkines,  1  Woods,  116,  117,  Fed.  Cas.  5145,  where, 
it  is  said  that  the  above  rule  was  dicta  and  is  not  true  with  regard  to 
wills  of  realty  in  many  States. 

Effect  of  will  admitted  to  probate  in  another  State.    Note,  73  Am. 
Dec.  66. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly   probated 
abroad.    Note,  9  Ann.  Oas.  423. 

Probate  of  will  of  later  date,  by  mere  fact  of  its  probate,  annals  prior 
will,  80  far  as  provisions  of  the  two  are  inconsistent,  and  so  f ar  aa  estate 
was  not  legally  administered  under  the  earlier. 

Approved  in  Murrell  v.  Rich,  131  Tenn.  401,  175  S.  W.  426,  court  had 
jurisdiction  of  contested  proceeding  to  probate  will,  though  prior  will 
had  been  admitted  to  probate;  Amory  v.  Amory,  1  Fed.  Cas.  773, 
arguendo. 

Statute  of  limitations  as  applicable  to  action  to  establish  lost  will. 
Note,  Ann.  Oafl.  1915B,  631. 

Effect  of  delay  in  probating  wills.    Note,  67  L.  B.  A.  267,  260,  261. 

Fact  of  marriage  being  proved,  presumptions  of  law  are  all  in  favor 
of  good  faith. 
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Approved  in  Pineland  Club  v.  Robert,  213  Fed.  555,  130  C.  C.  A.  125, 
refusing  to  presume  that  life  tenant  conveyed  by  feoffment,  with  living 
of  seizin,  so  as  to  cut  off  contingent  remainders;  Jones  v.  Squire,  137 
La.  892,  69  South.  736,  marriage  contracted  more  than  ten  years  after 
mysterious  disappearanec  of  woman's  husband  presumed  to  be  in  good 
faith;  dissenting  opinion  in  Arnold  v.  Chesebrough,  68  Fed.  840,  7 
C.  C.  A.  508,  and  Vincent's  Appeal,  60  Pa.  St.  245,  in  discussion  as  to 
presumptions  of  marriage  arising  from  cohabitation  and  assumption  of 
marital  relations.  -    - 

In  Loulsiaiia,  if  a  man  bona  fide  believe  woman  ftee  to  marry  him  on 
accoont  of  invalidity  of  former  marriage,  and  witli  snch  belief  marries  her, 
sQcli  marriage  has  its  civil  effects,  and  children  bom  of  it  are  legitimate. 

Approved  in  Parker  v.  Parker,  222  Fed.  194,  137  C.  C.  A.  626,  giving 
to  putative  wife  one-half  of  property  acquired  after  marriage  to  her  and 
one-fourth  to  lawful  wife ;  In  re  Garr's  Estate,  31  Utah,  74,  86  Pac.  763, 
illegitimate  child   treated  by    father  as  his  own    acquired  inheritable  , 
blood. 

Effect  of  marriage  during  continuance  of  prior  valid    marriage. 
Note,  46  Am.  Dec.  138. 

Will,  made  short  time  before  testator's  deatb,  acknowledging  child  as 
his  legitimate  and  only  daughter,  is  strong  evidence  of  her  legitimacy. 

Approved  in  Duvignaud  v.  Loquet,  131  La.  574,  59  South.  994,  state- 
ments in  last  will  held  sufficient  proof  of  legitimacy;  Metheny  v.  Bohn, 
160  HI.  268,  43  N.  E.  381,  holding  parental  recognition  of  child  raises 
presumption  of  parentage. 

Under  Louisiana  law,  in  force  from  1811  to  1820,  ezecntor's  sale,  made 
after  expiration  of  year  ftom  his  appointment,  where  no  order  of  court 
was  shown,  was  a  nullity  and  passed  no  title. 

Approved  in  Gaines  v.  Lizardi,  1  Woods,  62,  Fed.  Cas.  5174,  arguendo ; 
Waggener  v.  Lyles,  29  Ark.  52,  holding,  where  court  has  no  jurisdiction 
over  subject  matter,  all  proceedings  had  thereunder  are  void  and  may 
be  impeached  collaterally.  t 

It  is  no  defense  to  suit  to  set  aside  an  illegal  sale  by  an  executor,  that 
testator's  estate  was  insolvent. 

Approved  in  Pulliam  v.  PuUiam,  10  Fed.  45,  Fed.  Cas.  11,463?^  in 
holding  executor  cannot  protect  himself  against  a  breach  of  trust  by 
showing  creditors  had  remedies  against  the  trust  which  they  did  not 
set  up. 

Purchaser  from  executor  not  having  power  by  law  to  sell,  takes  with 
notice  of  executor's  disability,  and  cannot  be  considered  a  purchaser  in  good 
f  altli  of  what  he  supposed  was  legal  title. 
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Approved  in  Oaines  v.  Agnelly,  1  Woods,  244,  Fed.  Cas.  5173,  Oaines 
▼.  New  Orleans,  4  Woods,  225,  17  Fed.  23,  and  Gaines  v.  Lizardi,  3 
Woods,  93,  Fed.  Cas.  5175,  cases  growing  out  of  same  facts  as  principal 
case;  Eisenhaner  v.  Quinn,  36  Mont.  374,  122  Ajn.  St.  Rep.  870,  14 
L.'  R.  A.  (N.  S.)  435,  93  Pac.  40,  purchaser  of  land  to  which  house  had 
been  wrongfully  attached  not  entitled  to  house  on  ground  that  he  was 
bona  fide  purchaser. 

Deed  of  sole  instltnted  heir,  under  Loolslaiia  law,  gives  no  title  as 
against  the  real  and  paramount  heir. 

Approved  in  Hughes  v.  Burriss,  85  Mo.  667,  holding  conveyance  of 
land  by  legatee  under  will  passes  no  title  where  will  is  subsequently  set 
aside  in  formal  contest;  Steele  v.  Renn,  50  Tex.  481,  32  Am.  Rep.  687, 
holding  purchaser  in  good  faith  from  devisee  under  a  will  admitted  to 
probate,  gets  good  title,  although  will  is  subsequently  annulled  as  a 
forgery. 

Executor's  sale,  void  by  law  of  State  where  made,  cannot  be  made  valid 
by  subsequent  order  of  probate  court. 

Approved  in  Moore  v.  Jeffers,  53  Iowa,  208,  4  N.  W.  1089,  holding 
judgment  in  Federal  court,  authorizing  sale  of  land  without  providing 
for  redemption  in  accordance  with  State  statute,  is  erroneous,  not  void. 

Judicial  sale — Order  confirming.    Note,  29  Am.  St.  Rep.  498. 

Testimony  as  to  father's  recognition  of  child's  legitimacy  held  to  out- 
weigh contrary  testimony. 

Approved  in  Houghton  v.  Dickinson,  196  Mass.  392,  82  N.  E.  482,  evi- 
dence of  father's  recognition  of  parentage  of  illegitimate  child  held 
sufficient. 

Weight  of  positive  and  negative  testimony  as  to    locomotive  and 
street-car  signals.    Note,  12  Ann.  Cas.  1033. 

Where  two  parties  claim  adverse  titles  from  same  person,  neithar  is 
at  liberty  to  deny  that  such  person  had  title. 

Approved  in  Board  of  Trustees  v.  New  York  etc.  R.  Co.,  85  N.  J.  L. 
280,  89  Atl.  774,  in  ejectment,  it  is  sufficient  for  plaintiff  to  trace  paper 
title  back  to  grantor  under  whom  defendant  also  solely  claims ;  Mickey 
V.  Stratton,  5  Sawy.  479,  Fed.  Cas.  9530,  Semple  v.  Bank  of  British 
Columbia,  5  Sawy.  398,  Fed.  Cas.  12,660,  and  Shepherd  v.  Northwestern 
Ins.  Co.,  40  Fed.  351,  where  both  parties  are  claiming  title  under  same 
act  of  Congress,  neither  can  deny  that  act  applied  to  land  in  question; 
Carson  v.  Dundas,  39  Neb.  510,  58  N.  W.  144,  Dolph  v.  Barney,  5  Or. 
213,  and  Mooney  v.  Olsen,  21  Kan.  696,  arguendo. 

Claimants  under  a  common  source  of  title.    Note,  47  Am.  St^  Rep. 
75,  76. 
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Bight  of  one  of  two  parties  deriving  title  from  eommon  sonree  to 
assert  paramount  title  as  against  other  party.  Note,  16  Ann.  Gas. 
652. 

Miscellaneous.  Cited  in  Gaines  v.  De  La  Croix,  6  Wall.  720,  18  L.  Ed. 
967.  Davis  v.  Gaines,  104  U.  S.  403,  406,  26  L.  Ed.  763,  764,  Gaines  v. 
Lizardi,  154  U.  S.  555,  18  L.  Ed.  967, 14  Sup.  Ct.  1202,  Gaines  v.  Lizardi, 
1  Woods,  67,  Fed.  Cas.  6174,  Fuentes  v.  Gaines,  1  Woods,  115,  Fed.  Cas. 
5146,  Gaines  v.  Mausseaux,  1  Woods,  118,  121,  Fed.  Cas.  6176,  and 
Gaines  v.  New  Orleans,  4  Woods,  230,  231,  232,  234,  17  Fed.  26,  27,  28, 
all  cases  growing  out  of  same  facts  as  principal  case;  United  States  v. 
New  Orleans,  17  Fed.  485,  487,  Spencer  v.  Lewis,  39  La.  Ann.  317,  1 
South.  672,  and  Louisville  etc.  Ry.  Co.  v.  State,  8  Heisk.  788,  er- 
roneously; Routh  V.  Routh,  67  Tex.  602,  and  Moi^n  v.  Morgan,  1  Tex. 
Civ.  App.  318,  21  S.  W.  165,  in  discussion  as  to  rights  of  wife  in  com- 
munity property. 

6  WaU.  719-72S,  18  L.  Ed.  966,  GAINES  v.  DE  LA  OBOIX. 

Purcbaser  from  executor  under  will  who  has  strong  reasons  to  believe 
that  later  wffl,  with  different  executor  and  making  different  disposition  of 
property,  baa  been  executed,  cannot  be  considered  bona  fide  purchaser. 

Distinguished  in  Davis  v.  Gaines,  104  U.  S.  393,  401,  402,  403,  406, 
26  L.  Ed.  760,  768,  764,  where  purchase  was  made  under  proper  order 
of  probate  court  and  without  knowledge  of  any  facts  which  would  cause 
one  to  believe  that  the  will  under  which  sale  was  made  was  invalid; 
Steele  v.  Renn,  60  Tex.  481,  32  Am.  Rep.  607,  holding  bona  fide  pur- 
chaser under  forged  will  acquires  good  title. 

Miscellaneous.  Cited  in  Gaines  v.  Lizardi,  1  Woods,  67,  Fed.  Cas. 
6174,  and  Gaines  v.  Lizardi,  3  Woods,  91,  Fed.  Cas.  5175,  cases  growing 
out  of  same  facts. 

6  WalL  723-739,  18  L.  Ed.  967,  WILLIAM80K  v.  SUTDAM.  . 

Decision  of  New  York  Court  of  Appeals  on  title,  to  land,  involving  the 
legality  of  trust,  is  rule  of  property  binding  on  Federal  courts. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  162  Fed.  1015,  applying  rule 
to  decision  that  deed  to  coal  underlying  land  did  not  contain  implied 
covenant  to  support  surface;  Myers  v.  Reed,  9  Sawy.  137,  17  Fed.  404, 
for  rule  that  Federal  courts  are  conclusively  bound  by  decisions  of  high- 
est court  of  State  in  regard  to  law  of  real  property  therein;  Buigess  v. 
SeUgma^,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  arguendo. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  417,  418. 
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Statute  authorizing  court  of  equity  to  diBcbarge  trustees  named  in  will 
and  appoint  new  ones,  is  valid  wbere  passed  with  knowledge  and  at  re- 
quest of  original  trustees. 

Approved  in  Tuttle  v.  Moore,  3  Ind,  Ter.  724,  64  S.  W.  690,  sustaining 
act  of  Congress  setting  aside  lands  of  Indian  tribe  for  town-site  pur- 
poses; Tindal  v.  Drake,  60  Ala.  179,  where  private  act,  appointing 
trustee  to  execute  trust  created  by  deed,  was  held  not  to  be  an  invasion 
of  judicial  power  by  legislature;  Williamson  v.  Moore,  154  U.  S.  557, 
38  L.  Ed.  1088,  14  Sup.  Ct.  1216,  following  rule;  dissenting  opinion  in 
Metcalfe  v.  Union  Trust  Co.,  181  N.  Y.  54,  73  N.  E.  503,  majority  hold- 
ing where  will  established  trust  fund  to  provide  income  :for  wife  for 
life  and  children,  assigned  all  interest  in  remainder  to  her  and  she  then 
released  to  herself  all  interest  in  income,  trust  not  terminated  where  will 
made  prior  to  Laws  1897,  p.  507,  c.  417,  §  3. 

Constitutionality  of  private  statutes  to  authorize  disposal  of  prop- 
erty.   Note,  16  L.  R.  A.  258. 

6  Waa  739-741,  18  L.  Ed.  845,  CBAWSHAY  ▼.  SOX7TTEB. 

Where  bondholders  under  land  grant  mortgage  surrender  their  bonds  to 
trustees  and  take  other  stock  and  bonds,  they  cannot  be  heard  to  interpose 
any  objection  to  the  confirmation  of  the  sale  under  the  mortgage. 

Approved  in  Columbus  S.  &  H.  R.  R.  Co.  Appeals,  109  Fed.  212,  48 
C.  C.  A.  275,  holding  where  stock  and  bondholders  of  insolvent  railroad 
agreed  to  organize  new  company  and  purchase  old  company  at  fore- 
closure sale,  and  issued  bonds  to  pay  off  old  company's  floating  indebted- 
ness, assumption  of  debt  did  not  give  holders  of  floating  debt  lien 
superior  to  holders  of  first  mortgage  bonds. 

Right  of  party  who  recovers  judgment  for  less  than  his  demand 
to  appeal  after '  satisfaction  of  judgment.  Note,  16  Ann.  Gas. 
80. 

Right  to  appeal  from  unfavorable  while  accepting  favorable  part 
of  decree,  judgment  or  order.    Note,  29  L.  B.  A.  (N.  S.)  28. 

Where  order  of  confirmation  of  sale  under  mortgage  is  made  subject 

to  pasrment  of  bondholder  of  his  bonds,  bondholder  cannot  object  to  order. 

Approved  in  Guarantee  Co.  of  North  America  v.  Phenix  Ins.  Co.,  124 

Fed.  172,  59  C.  C.  A.  376,  holding  one  securing  by  decree  all  relief  he 

seeks  cannot  maintain  error  to  review  proceedings. 

6  WaU.  742-747,  18  L.  Ed.  856,- MILWAtTSEE  ft  MINKESOTA  B.  B.  CO. 
▼.  MILWAUKEE,  ST.  PAUL  B.  B.  OO. 

Mortgage  given  on  particular  division  of  railroad,  and  upon  rolling  stock 
of  road,  held  to  include  all  rolling  stock  of  road,  not  merely  such  as  is  uaed 
on  particular  division. 
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Cited  incidentally  in  suits  growing  oat  of  same  facts,  Keyes  ▼.  Mil- 
waukee etc.  Ry.  Co.,  25  Wis.  694,  and  Ex  parte  Milwaukee  etc.  Ry. 
Co.,  154  U.  S.  654,  18  L.  Ed.  887,  14  Sup.  Ct.  1206. 

Supplemental  bill  haying  no  connection  with  original  bUl  should  be  dls- 
ndflfled. 

Approved  in  Schwab  v.  Schwab,  93  Md.  385,  49.  Atl.  332,  holding 
where  bill  for  divorce  a  mensa  et  thoro  did  not  show  grounds  for  di- 
vorce a  vinculo,  and  issue  made  and  testimony  concluded,  supplemental 
bill  for  divorce  a  vinculo  for  causes  occurring  after  filing  of  original 
bill  cannot  be  allowed ;  Smith  v.  Pyrites  Min.  Co.,  101  Va.  303,  43  S.  E. 
565,  holding  where  second  bill  is  filed  in  cause  making  new  parties, 
presenting  different  issues  and  seeking  wholly  different  objects  from 
those  of  first  bill,  it  is  not  supplemental  bill. 

Miscellaneous.  Cited  in  Bound  v.  South  Carolina  etc.  Ry.  Co.,  47 
Fed.  33. 

6  WalL  747-748,  18  L.  Ed.  848,  FLEMINO  v.  SOUTTEB. 

Where  decree  authorises  complainants  on*  petition  to  have  order  of 
sale  In  case  of  default  In  payment  as  to  any  fotnre  Installments  due  under 
mortgage,  snccesslve  orders  so  obtained  are  regular. 

Approved  in  Dancel  v.  Goodyear  Shoe  etc.  Co.,  137  Fed.  161,  equity 
decree  giving  judgment  on  contract  by  which  defendant  must  pay 
monthly  installments,  not  all  of  which  are  due,  may  provide  for  entry 
of  judgment  for  future  installments  as  they  fall  due;  Pennsylvania  Ry. 
Co.  V.  Allegheny  Valley  Ry.  Co.,  48  Fed.  142,  as  authority  for  holding 
court  has  power  to  so  mold  its  decree  as  to  order  sale  of  mortgaged 
premises  to  satisfy  that  part  of  mortgage  debt  due,  and  preserve  lien 
upon  premises  in  hands  of  purchaser  as  to  unmatured  part  of  debt. 

Proceedings  to  enforce  mortgage  for  part  of  debt.    NotOi  37  L.  B.  A. 
745. 

6  WalL  748-750,  18  la.  Ed.  869,  MILWAX7KEE  ETC.  B.  B.  CO.  ▼.  OHAM- 
BEBLAIN. 

It  was  error  for  Clrctdt  Court  to  dismiss  a  bill  for  want  of  diverse  dtl- 
zenahlp  of  the  parties,  when  the  proceedings  were  merely  ancillary  to  judg- 
ment rendered  In  that  court. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  519,  suit  by  pur- 
chaser at  foreclosure  against  parties  to  whom  land  was  conveyed  pend- 
ing suit  held. ancillary;  Ulman  v.  laeger's  Admr.,  155  Fed.  1018,  resi- 
dent of  District  of  Columbia  may  bring  cross-bill  in  suit  in  Federal 
court  for  ancilliary  relief;  Ames  Realty  Co.  v.  Big  Indian  Min.  Co., 
146  Fed.  179,  180,  in  suit  to  protect  water  rights  against  other  appro- 


6  Wall.  748-750 


NOTES  ON  U.  S.  REPORTS. 


496 


priators  of  stream,  all  of  whom  are  citizens  of  different  States  from 
complainant,  cross-bills  by  some  defendants  against  complainant  and 
codcfendants  setting  up  priority  are  maintainable  irrespective  of  citizen- 
ship; Gravenberg  v.  Laws,  100  Fed.  6,  40  C.  C.  A.  240,  holding  in  action 
at  law  to  recover  fixed  sum  under  contract  and  seeking  sequestration 
against  defendant's  property,  persons  claiming  labor  liens  arising  out 
of  different  contracts  cannot  intervene  jointly  to  enforce  liens  and  de- 
termine their  priority;  Brooks  v.  Laurent,  98  Fed.  662,  39  C.  C.  A.  201, 
holding  where  Federal  court  has  jurisdiction  of  suit  by  lessor  against 
lessee's  assignee,  who  is  an  alien,  for  cancellation  of  lease,  it  may  enter- 
tain cross-bill  by  defendant  though  assignor  is  citizen  of  same  State  as 
plaintiff;  Hoberman  v.  Kaufcr,  60  N.  J.  Eq.  278,  47  Atl.  51,  holding 
where  by  bill  in  equity  an  apparent  legal  charge  upon  lands  is  chal- 
lenged, court  may  by  cross-bill  in  same  suit  enforce  the  charge;  Koch 
v.  Sumner,  145  Mich.  361,  116  Am.  St.  Rep.  802,  9  Ann.  Oafl.  225,  108 
N.  W.  727,  defendant  in  mechanic's  lien  suit  may  maintain  cross-bill; 
Coltrane  v.  Templeton,  106  Fed.  374,  45  C.  C.  A.  328,  ai^endo;  Chicago 
etc.  Ry.  Co.  v.  Third  Nat.  Bank  of  Chicago,  134  U.  S.  287,  88  L.  Ed.  904, 
10  Sup.  Ct.  552,  and  SpriAgfield  Milling  Co.  v.  Barnard  etc.  Mfg.  Co., 
81  Fed.  264,  26  C.  C.  A.  389,  both  holding  where  in  court  of  equity  an 
apparent  legal  burden  on  property  is  challenged,  the  court  has  juris- 
diction of  a  cross-bill  to  enforce  by  its  own  procedure  such  burden; 
First  Nat.  Bank  v.  Salem  Flour  Co.,  12  Sawy.  490,  31  Fed.  583,  and 
Thompson  v.  M'Reynolds,  29  Fed.  658,  both  holding  in  suits  ancillary  to 
litigation  pending  in  Federal  courts  citizenship  of  parties  is  immaterial ; 
Shainwald  v.  Lewis,  69  Fed.  494,  holding  court  had  jurisdiction  to  enter- 
tain an  ancillary  bill,  a  bill  to  revive  and  continue  in  force  two  former 
decrees;  In  re  Sabin,  21  Fed.  Cas.  123,  and  Coeur  D'Alene  Ry.  Co.  v. 
Spalding,  93  Fed.  285,  35  C.  C.  A.  295,  both  in  discussion  as  to  what 
proceeding  will  be  .considered  a  continuation  of  original  suit;  also,  ia 
Ralston  v.  Sharon,  51  Fed.  709. 

Distinguished  in  Winter  v.  Swinburne,  10  Biss.  456,  8  Fed.  50,  where 
proceedings  in  Circuit  Court  for  enforcement  of  decree  rendered  in  Dis- 
trict Court  where  held  not  ancillary. 

Miscellaneous.  Cited  in  Howard  v.  Milwaukee  etc.  R.  R.  Co.,  101 
U.  S.  847,  25  L.  Ed.  1084,  as  having  recognized  the  existence  of  a  cor- 
poration whose  rights  were  subject  matter  of  litigation;  Barnes  v» 
Chicago  etc.  Ry.  Co.,  122  U.  S.  17,  30  L.  Ed.  1133,  7  Sup.  Ct.  1052, 
reciting  history  of  litigation ;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A» 
397,  in  collection  of  authorities  said  to  recognize  inherent  equitable 
power  in  every  court  to  prevent  its  own  process  from  working  injustice 
to  anyone. 
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6  WaU.  750-752,  18  L.  Ed.  854,  MILWAX7KEE  ETC.  B.  B.  OO.  v.  JAMRB. 
By  Wisconsin  statute  railroad  rolling  stock  Is  made  fixture. 

ApprQved  in  Williamson  v.  Sonthem  Ry.  Co.,  28  N.  J.  Eq.  283,  hold- 
ing as  between  mortgagee  and  execution  creditor,  rolling  stock  of  rail- 
road company  mortgaged  with  road  is  part  of  the  realty. 

Distinguished  in  Nelson  v.  Iowa  Eastern  R.  R.  Co.,  61  Iowa,  188,  83 
Am.  St  Eep.  127,  1  N.  W.  438,  rolling  stock  of  railroad  is  not  part  of 
realty  so  that  lien  for  material  for  roadbed  will  attach  thereto ;  William- 
son v.  Southern  Ry.  Co.,  29  N.  J.  Eq.  326,  where  same  ease  as  reported 
in  28  N".  J.  Eq.  277,  is  reversed. 

Railroad  as  realty  or  personalty.    Note,  66  L.  B.  A.  49. 

Judgments,  by  law  of  WlSGonsln,  become  lien  on  real  estate  of  Judg- 
ment debtor  from  time  of  rendition. 

Approved  in  Gunnison  v.  Chicago  etc.  Ry.  Co.,  117  Fed.  643,  holding 
sale  of  railroad  and  franchise  under  judgment  rendered  in  State  where 
judgments  are  made  liens  on  realty  vests  title  in  purchaser  of  entire 
property,  including  franchise,  which  railroad  had  at  date  of  rendition 
of  judgment;  Howard  v.  Milwaukee  etc.  R.  R.  Co.,  101  U.  S.  845,  848, 
25  L.  Ed.  1083,  1084  (affirming  7  Biss.  84,  Fed.  Cas.  6761),  holding  lien 
of  prior  judgment  creditor  is  not  affected  by  proceeding  of  subsequent 
judgment  creditor  to  enforce  the  lien  of  his  judgment. 

Estates  and  interests  affected  by  judgment  lien.    Note,  93  Am.  Dec. 
347. 

Priority  of  juc^ment  over   conveyance  made    after  banning  of 
term.    Note,  38  L.  B.  A.  249. 

TTnder  law  of  Wisconsin,  sale  under  judicial  decree  of  Judgment  debtor's 
property,  to  satisfy  judgment  debt,  the  same  bavlng  been  duly  made  and 
conflrmed,  passes  the  whole  Interest  of  judgment  debtor  as  It  existed  at  time 
of  rendition  of  Judgment. 

Approved  in  National  Foundry  Works  v.  Oconto  Water  Co.,  52  Fed. 
58,  holding  where  law  gives  a  materialman  a  specific  lien  upon  a  certain 
plants  and  plant  and  franchise  cannot  be  separated  because  of  their 
peculiar  use,  court  of  equity  will  decree  sale  of  both  in  satisfaction  of 
lien;  Vermont  etc.  Ry.  Co.  v.  Vermont  Central  Ry.  Co.,  50  Vt.  591, 
arguendo. 

JSxemption  of  corporate  property  from  execution.    Note,  15  Am. 

Dec.  596. 
Property  or  franchise  of  quasi-public  corporation  as  subject  to  sale 

imder  execution.    Note,  5  Ann.  Cas.  613. 
Judicial  sale  of  corporate  franchise  or  property  necessary  to  its 

enjoyment.    Note,  20  L.  R.  A.  740. 
VI— sa 
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Miscellaneous.  Cited  in  Barnes  v.  Chicago  etc.  Ry.  Co.,  122  U.  S.  17, 
SO  L.  Ed.  1133,  7  Snp.  Ct.  1052,  and  Louisville  etc.  Ry.  Co.  v.  Boney, 
117  Ind.  511,  3  L.  R.  A.  440,  20  N.  E.  436,  without  special  application 
of  any  point  decided. 

6  Wall.  762-756^  18  L.  885,  JAMES  v.  MILWAXTKEE  ETC.  B.  B.  CO. 

Sale  under  railroad  mortgage  where  amount  of  bonds  In  hands  of  bona 
fide  holders  was  less  than  two  hundred  thousand  dollars,  and  notice  of  sale 
set  forth  that  mortgage  debt  was  two  million  dollars,  held  to  be  invalid 
since  the  deceptive  notice  tended  to  destroy  competition  among  bidders. 

Approved  in  First  Nat.  Bank  v.  Ridenour,  46  Kan.  722,  26  Am., St 
Rep.  173,  27  Pac.  155,  in  discussion  as  to  conveyances  by  debtor  which 
will  be  considered  fraudulent  as  tp  creditors. 

Distinguished  in  Pierce  v.  Pierce,  16  Cal.  App.  384,  117  Pac.  584, 
evidence  held  insufficient  to  show  that  mortgage  was  foreclosed  so  as 
to  conceal  title  from  mortgagor's  creditors. 

Fact  that  purchasers  of  corporation  property  sold  under  mortgage  fore- 
closure sale  were  directors  of  the  corporation  is  evidence  of  fraud  in  trans- 
action. 

Approved  in  The  Telegraph  v.  Lee,  125  Iowa,  22,  98  N.  W.  366,  where 
treasurer  secretly  purchased  claim  against  corporation  for  less  than 
full  value,  and  then  sold  portion  to  favored  members,  and  then  secretly 
paid  himself  amount  of  claim  from  corporation's  funds,  he  is  liable  to 
corporation  for  profit;  Hope  v.  Valley  City  Salt  Co.,  25  W.  Va.  804,  in 
holding  relation  existing  between  a  director  and  the  corporation  is  that 
of  a  trustee;  Sweeny  v.  Wheeling  Grape  Sugar  &  Refining  Co.,  30  W.  Va. 
454,  8  ASL  St.  Rep.  98,  4  S.  E.  437,  holding  conveyance  authorized  by 
directors  of  insolvent  corporation  to  another  corporation  in  which  they 
are  also  directors  is  prima  facie  fraudulent;  Santa  Fe  Electric  Co.  v. 
Hitchcock,  9  N.  M.  156,  50  Pac.  335,  as  an  instance  where  a  sale  was 
set  aside  because  of  the  fraudulent  conduct  of  directors  of  corporation 
in  making  same. 

Miscellaneous.  Cited  in  Gunnison  v.  Chicago  etc.  Ry.  Co.,  117  Fed. 
638,  reciting  history  of  case;  Howard  v.  Milwaukee  etc.  R.  R.  Co.,  101 
U.  S.  848,  25  L.  Ed.  1084,  as  recognizing  the  existence  of  the  corpora- 
tion known  as  the  Milwaukee  &  Minnesota  Ry.  Co.;  Barnes  v.  Chicago 
etc.  Ry.  Co.,  122  U.  S.  14, 17, 30  L.  Ed.  1132,  1133,  7  Sup.  Ct.  1050,  1052, 
(affirming  8  Biss.  517,  518,  520,  521,  Fed.  Cas.  1016),  where  the  decree 
in  the  principal  case  is  explained  and  construed. 

6  WaU.  766-758,  18  L.  Ed.  073,  SMITH  V.  OOOKfilLL. 

Tlie  act  of  1828  requiting  forms  of  procedure  in  the  Federal  court  witliln 
the  reqiective  States  to  conform  to  thoee  used  in  the  hitfieit  Sttate  court  of 
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general  Juisdictloii,  was.  In  effect,  re*enacted  In  the  law  admitting  Kansas 
as  a  State. 

Approved  in  Jones  v.  Rogers,  85  Miss.  830,  38  South.  745,  under  How. 
ft  H.  Dig.,  p.  633,  §  17,  providing  that  sales  of  land  shall  be  at  court- 
house of  county,  execution  sale  by  marshal,  on  Federal  judgment,  out- 
side of  county  where  land  situated,  is  void ;  Casseday  v.  Norris,  49  Tex. 
618,  and  Sinelair  v.  Stanley,  64  Tex.  73,  as  authoHty  for  holding  pro- 
ceedings on  final  .process  out  of  Federal  courts  are  governed  by  State 
laws. 

In  ease  procedure  in  Federal  courts  in  Kansas  does  not  conform  to  that 
o/  State  courts,  in  matter  of  levying  execution  and  making  sale  thereunder, 
8u6h  proceedings  will  be  void,  and  deed  given  by  marshal  conveys  no  title. 

Approved  in  Angel  v.  Byars,  153  Ky.  214,  154  S.  W.  1111,  sale  under 
execution,  without  prior  appraisement,  held  void;  Page  v.  Turk,  43  Okl. 
675,  143  Pac.  1049,  sale  under  foreclosure  void  where  property  brought 
less  than  two-thirds  of  appraised  valuation;  Tolbert  v.  State  Bank,  30 
Okl.  407, 121  Pac.  212,  2l4,  execution  sale  prior  to  six  months  void  where 
appraisement  was  waived,  though  it  was  actually  made;  Hancock  v. 
Youree,  25  Okl.  463, 106  Pac.  842,  foreclosure  sale  without, appraisement 
held  void;  Merchants'  Bank  v.  Evans,  51  Mo.  343,  344,  where  sale  by 
United  States  marshal  under  authority  of  Circuit  Court  for  district  of 
Missouri  was  held  void  for  irregularities  in  procedure;  Capital  Bank  v. 
Huntoon,  35  Kan.  592, 11  Pac.  377,  holding,  where  appraisement  has  not 
been  waived  and  real  estate  is  sold  at  sheriff's  sale  for  less  than  two- 
thirds  of  its  appraised  value,  sale  is  void. 

Distinguished  in  Rusch  v.  Des  Moines  Co.,  Woolw.  317,  Fed.  Cas. 
12,142,  holding  rules  of  practice  in  State  court  can  have  no  force  in 
Federal  courts  unless  adopted  by  latter  or  by  act  of  Congress. 

Modified  in  Jackson  v.  Spink,  59  111.  410,  holding  irregular  levy  of 
execution  and  sale  thereunder  by  sheriff  may  pass  good  title,  in  case 
parties  interested  do  not  take  steps  within  reasonable  time  to  avoid 
same. 

6  Wall.  75»-766,  18  Ii.  Ed.  879,  tTNION  INS.  00.  v.  UNITED  STATES. 

Act  of  August  6,  1861,  providing  for  confiscation  of  property  employed 
wltb  owner's  consent  in  aid  of  rebellion,  applies  to  all  descriptions  of  prop- 
erty. 

Approved  in  Kershaw  v.  Kelsey,  100  Mass.  574,  97  Am.  Dec.  136,  as 
authority  for  holding  any  government  may  confiscate  for  its  own  use 
any  property  within  its  territory  belonging  to  alien  enemies. 

<7iTcult  Oourt  had  jurisdiction,  under  confiscation  act  of  August  6,  1861, 
to  condemn  real  estate  or  property  on  land  by  proceeding  in  general  con- 
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formlty  to  practice  in  admiralty;  but  issaes  of  fact,  on  demand  of  either 
party,  must  be  tried  by  Jury. 

Approved  in  Beatty  v.  United  States,  203  Fed.  626,  122  C.  C.  A.  16, 
in  proceeding  by  United  States  in  Federal  court  to  condemn  land,  owner 
is  entitled  to  jury  trial  irrespective  of  State  practice;  Coffey  v.  United 
States,  116  U.  S.  436,  29  L.  Ed.  684,  6  Sup.  Ct.  436,  in  holding  greneral 
rules  of  pleading  in  regard  to  admiralty  suits  in  rem  apply  to  suit  in 
rem  for  a  forfeiture  after  a  seizure  on  land;  to  same  effect,  Coffey  v. 
United  States,  117  U.  S.  234,  236,  29  L.  Ed.  891,  6  Sup.  Ct.  717,  718; 
Ex  parte  Graham,  10  Wall.  643,  19  L.  Ed.  982,  holding  proceedings  for 
forfeiture  of  real  estate  under  confiscation  acts  are  not  proceedinc:s  iu 
admiralty;  The  Jas.  W.  French,  6  Hughes,  439,  13  Fed.  924,  and  Salt 
Creek  Valley  Turnpike  Co.  v.  Parks,  60  Ohio  St.  681,  28  L.  R.  A.  773, 
36  N.  E.  307,  condemnation  and  forfeitures  on  land  are  unknown  in 
practice  of  United  States  courts,  except  on  specific  proceedings  against 
property,  and  after  verdict  of  jury;  United  States  v.  Hart,  6  Wall.  772, 
18  L.  Ed.  914,  arguendo;  Semple  v.  United  States,  Chase  Dec.  262,  Fed. 
Cas.  12,661,  reaffirming  rule  where  proceedings  were  for  condemnation 
of  lands,  but  holding  proceedings  must  conform  to  course  of  common 
law  in  respect  to  trial  of  issues  of  fact  and  exceptions  to  evidence; 
Pasteur  v.  Lewis,  39  La.  Ann.  9,  10,  1  South.  310,  311,  holding,  in  pro- 
ceedings for  condemnation  of  property  under  statute,  the  monition  pub- 
lished in  a  citation  on  all  interested  persons,  and  after  default  there  is 
no  necessity  for  jury  trial;  Confiscation  Cases,  1  Woods,  229,  Fed.  Cas. 
3097,  and  Knoefel  v.  Williams,  30  Ind.  6,  both  arguendo. 

Distinguished  in  Miller  v.  United  States,  11  Wall.  304,  20  L.  Ed.  144, 
trial  by  jury  in  case  of  seizure  on  land  is  not  necessary  when  there 

are  no  issues  of  fact. 

« 

Wbere  property  seized  under  confiscation  acta  is  taken  on  navigable 
water,  admiralty  proceedings  for  condemnation  of  same  may  be  strictly 
observed. 

Approved  in  United  States  v.  The  Queen,  4  Ben.  242,  Fed.  Cas.  16,107, 
holding  court  may  enforce  penalty  without  trial  by  jury  where  vessel 
has  violated  customs  laws;  to  same  effect  United  States  v.  The  Qneen, 
U  Blatchf.  417,  Fed.  Cas.  16,108. 

Wbere  proceeding  under  confiscation  act  to  enforce  forfeiture  of  real 
estate  was  carried  on  In  Circuit  Court  in  conformity  with  proceedings  in 
admiralty,  and  without  Jury,  the  Supreme  Court  took  Jurisdiction  of  de- 
cree on  appeal  for  purpose  only  of  reversing  same  as  irregular,  and  directing 
a  new  triaL 

Approved  in  Four  Hundred  &  Forty-three  Cans  of  Frozen  Egg 
Product  v.  United  States,  226  U.  S.  181,  57  L.  Ed.  178,  33  Sup.  Ct.  50, 
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''^t  of  error  is  proper  method  to  review  decree  dismissing  libel  seeking 
Condemnation  of  food  products ;  Morris'  Cotton,  8  Wall.  511,  19  L.  Ed. 
^82,  holding  sUl  suits  to  recover  penalties  and  forfeitures  incurred,  ex- 
^ept  for  seizures  on  navigable  waters,  must  be  prosecuted  as  common- 
Uw  suits,  and  can  only  be  removed  into  Supreme  Court  by  writ  of 
«5Tor;  Stickney  v.  Wilt,  23  Wall.  164,  28  L.  Ed.  54,  holding,  where  Cir- 
^t  Court  was  without  jurisdiction  and  has  rendered  decree  for  plaintiff, 
Supreme  Court  will  reverse  decree  and  remand  caude  with  proper  direc- 
tions; United  States  v.  Bales  of  Cotton,  154  U.  S.  557,  18  L.  Ed.  889, 
^4  Sup.  Ct.  1212,  following  rules;  dissenting  opinion  in  Cleveland  Ins. 
Co.  V.  Globe  Ins.  Co.,  98  U.  S.  376,  25  L.  Ed.  204,  as  authority  for  hold- 
•'^  "want  of  jurisdiction  in  court  below  does  not  prevent  Supreme  Court 
^I'om.  assuming  jurisdiction,  on  appeal,  for  purpose  of  reversing  decree 
o^  court  below;  Oakes  v.  United  States,  174  U.  S.  790,  48  L.  Ed.  1173, 
^^    Sup.  Ct.  868,  arguendo. 

Oonstruction  of  "and"  as  "or"  and  vice  versa,  in  construing  statute 
or  ordinance.    Note,  Ann.  Oas.  1913A,  1062. 


*  -^*«-Xficellaneous.    Cited  in  Morris  v.  United    States,  7  Wall.  579,  19 

A^^d  282;  Semple  v.  United  States,  Chase  Dec.  261,  Fed.  Cas.  12,661, 

^^^^:^*«  constitutionality  of  confiscation  act  is  affirmed;  Felton  v.  Spiro, 

^^    "^«d.  579,  24  C.  C.  A.  321,  as  example  where  eourts  construed  "or" 

**^iid." 


^ 
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^Vniere  seizvires  are  made  on  land,  under  confiscation  acts  for  suppression 
^  Rebellion,  proceedings  for  condemnation  shall  conform,  in  respect  to  trial 
pf  jury  and  exceptions  to  evidence,  to  course  of  common  law,  although  suit 
i$f  in  form,  a  lihel  of  information. 

Approved  in  Confiscation  Cases,  7  Wall.  462,  19  L.  Ed.  199,  and  Ex 
Parte  Graham,  10  Wall.  543,  19  L.  Ed.  982,  proceedings  to  confiscate 
real  estate  under  above  acts  are  not  proceedings  in  admiralty;  Gam- 
harts  V.  United  States,  16  Wall.  165,  21  L.  Ed.  276,  applying  rule  to  pro- 
ceedings for   violating   internal  revenue    laws;    The  J.  W.  French,  5 
Hughes,  439^  13  Fed.  924,  holding  in  proceedings  at  common  law  a  citi2:en 
cannot  be  divested  of  his  property  except  by  verdict  of  a  jury;  Pasteur 
V.  Lewis,  39  La.  Ann.  9, 10, 1  South.  310,  311,  but  where  there  is  default 
on  part  of   interested   parties,  there  is  no   necessity  for  a  jury  trial; 
Salt  Creek  Valley  Turnpike  Co.  v.  Parks,  50  Ohio  St.  581,  28  L.  R.  A. 
773,  35  N.  E.  307,  holding  statute  which  allows  probate  court  to  declare 
a  toll-road  vacated,  and  to  be  a  free  road,  without  intervention  of  a  jury, 
is  imconstitutional;  Coffey  v.  United  States,  116  U.  S.  435,  29  L.  Ed,  684, 
6  Sup.  Ct  436,  as  authority  for  holding  general  rules  of  pleading  in  re- 
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gard  to  admiralty  suits  in  rem  apply  to  a  suit  in  rem  for  a  forfeiture, 
brought  by  United  States,  after  seizure  on  land;  to  same  effect  is 
Coffey  V.  United  States,  117  U.  S.  234,  235,  29  L.  Ed.  891,  6  Sup.  Ct. 
717,  718 ;  ConHscation  Cases,  1  Woods,  225,  229,  Fed.  Cas.  3097,  Powers 
V.  Raymond,  137  Mass.  485,  United  States  v.  Hart,  6  WalL  772, 18  L.  Ed. 
914,  all  arguendo. 

Distinguished  in  Miller  v.  United  States,  11  Wall.  304,  20  L.  Ed.  144, 
where  respondents  defaulted  and  there  were  no  issues  of  fact  to  try. 

Full  pardon  by  the  President  of  all  offenses  committed  by  the  owner 
of  property  seized  under  confiscation  act  of  1861,  relieves  the  owner  from 
forfeiture,  so  far  as  the  right  accrues  to  the  government. 

Approved  in  Burdick  v.  United  States,  236  U.  S.  95,  59  L.  Ed.  482,  35 
Sup.  Ct.  267,  witness  may  reject  pardon  and  refuse  to  testify  on  ground 
that  testimony  may  be  incriminating;  United  States  v.  Padelford,  9 
Wall.  542,  19  L.  Ed.  792,  aflSrming  right  of  petitioner  to  proceeds  aris- 
ing from  sale  of  his  cotton,  which  Government  had  seized  under  con- 
fiscation acts ;  Illinois  Cent.  Ry.  Co.  v.  Bosworth,  133  U.  S.  105,  SS  L.  Ed. 
555,  10  Sup.  Ct.  234,  holding  where  realty  has  been  confiscated  and 
sold,  the  pardon  of  former  owner  vests  in  him  the  estate  of  remainder, 
dependent  on  the  expiration  of  the  confiscated  life  estate ;  (for  contrary 
rule,  see  Kirk  v.  Lewis,  4  Woods,  102,  9  Fed.  646) ;  Knote  v.  United 
States,  95  U.  S.  153,  24  L.  Ed.  448,  holding  general  pardon  granted  by 
President  Johnson,  does  not  entitle  one  receiving  same  to  proceeds  of 
his  property^  sold  under  confiscation  acts,  after  such  proceeds  have  been 
paid  into  United  States  treasury;  Ex  parte  Weimer,  8  Biss.  325,  Fed. 
Cas.  17,362,  in  discussion  as  to  effect  of  pardon,  holding  pardon  for  dis- 
tinct offense  is  limited  in  its  operation  to  that  offense;  United  States 
V.  Stevenson,  1  Abb.  (U.  S.)  502,  Fed.  Cas.  16,395,  arguendo. 

Distinguished  in  Kirk  v.  Lynd,  106  U.  S.  318,  27  L.  Ed.  194, 1  Sup.  Ct. 
298,  and  Griswold  v.  Connolly,  1  Woods,  194,  Fed.  Cas.  5833,  where 
property  has  been  confiscated  and  condemned  before  question  of  pardon 
was  raised;  Hart  v.  United  States,  118  U.  S.  67,  SO  L.  Ed.  97,  6  Sup.  Ct. 
963,  holding  a  pardon  can  have  no  effect  on  a  debt  which  Congress  has 
declared  shall  not  be  paid. 

Effect  of  pardon  on  fine,  forfeiture  or  costs.    Note,  15  L.  B.  A.  S95. 

Condemnation  proceedings,  where  seizures  were  made  on  land  under 
confiscation  acts  for  suppression  of  the  Rebellion,  can  only  be  brought  be- 
fore Supreme  Court  on  writ  of  error. 

Approved  in  Brown  v.  United  States,  1  Woolw.  200,  Fed.  Cas.  2032, 
where  appeal  from  District  to  Circuit  Court  was  on  this  ground  dis- 
missed; Morris'  Cotton,  8  Wall.  511,  19  L.  Ed.  482,  dissenting  opinion 
in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.;  98  U.  S.  376,  25  L.  Ed,  204,  and 
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Stickney  v.  Wilt,  23  Wall.  164,  2S  L.  Ed.  64,  as  to  action  that  will  be 
taken  in  Supreme  Court  when  court  below  had  no  jurisdiction  over 
cause;  Gamett  v.  United  States,  11  Wall.  258,  20  L.  Ed.  79,  arguendo. 

Miscellaneous.  Cited  in  Morris  v.  United  States,  7  Wall.  679,  19 
L  Ed.  282;  United  States  v.  Thomasson,  4  Biss.  343,  Fed.  Cas.  16,479; 
dissenting  opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  377, 
25  L.  Ed.  205. 

6  Wall.  770,  18  L.  Ed.  884,  ST.  LOUIS  STBEET  FOUNDBT  ▼.  XTNITED 
^  STATES. 

U|Km  proper  pleading  and  proof,  tbe  claimant  of  property  seized  un- 
der ^tlie  act  of  August  6,  1861,  is  entitled  to  the  benefit  of  amnesty  to  the 
nme  extent  as,  under  like  pleading  and  proof,  he  wouhi  he  entitled  to  the 
benefit  of  pardon. 

Approved  in  Griswold  v.  Connolly,  1  Woods,  194,  Fed.  Cas.  6833, 
holding  a  defense  to  a  decree  of  condemnation  under  confiscation  acts, 
which  was  not  pleaded  before  decree,  cannot  be  set  up  to  avoid  same. 

6  Wall.  770-773,  18  L.  Ed.  014,  UNITED  STATES  v.  HABT. 

Miscellaneous.  Cited  in  Morris'  Cotton,  8  Wall.  611,  19  L.  Ed.  482; 
Ex  parte  Graham,  10  Wall.  643,  19  L.  Ed.  982;  Stickney  v.  Wilt,  23 
Wall  164,  28  L.  Ed.  54;  Qeveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S. 
376,  25  L.  Ed.  204;  Confiscation  Cases,  1  Woods,  229,  Fed.  Cas.  3097. 

6  WhlL  778-787,  18  L.  Ed.  813,  CAVAZOS  v.  TBEVINO. 

In  construing  Spanish  grant,  attendant  and  surrounding  circumstances, 
at  time  it  was  made,  were  held  admissihle. 

Approved  in  Lowrey  v.  Hawaii,  206  U.  S.  222,  51  L.  Ed.  1033,  27 
Sup.  Ct.  622,  circumstances  held  to  show  that  school  deeded  to  Hawaiian 
government  was  intended  to  remain  sectarian;  Haddock  etc.  Co.  v. 
Haddock,  192  N.  Y.  610, 19  L.  R.  A.  (N.  S.)  136,  86  N.  E.  686,  where  bill 
is  indorsed  after  acceptance  but  before  delivery,  parol  evidence  as  to 
intention  of  parties  is  admissible;  Staub  v.  Hampton,  117  Tenn.  741, 
101  S.  W.  786,  holding  that  survey  of  land  intended  to  be  conveyed  con- 
trolled description  in  deed ;  Young  v.  Schon,  63  W.  Va.  130,  44  S.  E.  137, 
admitting  parol  evidence  to  show  relation  which  signers  on  back  of  non- 
negotiable  note  bear  to  one  asserting  liability  against  them  on  such 
note ;  Good  v.  Martin,  96  U.  S.  96,  24  L.  Ed.  343,  holding  rule  applicable 
to  contracts  generally;  Scanland  v.  Porter,  64  Ark.  473,  42  S.  W.  898, 
where  question  was  raised  as  to  whether  party  was  a  maker  or  indorser 
of  a  particular  instrument. 
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Practical  Interpretation  placed  npon  Qpanlsh  grant  by  tba  parties 
tliereto,  1b  entitled  to  great  weigbt  wben  construing  donbtfol  clauses. 

Approved  in  Gann  v.  Ball,  26  Okl.  33,  110  Pac.  1070,  applying  rule 
to  question  whether  contract  provided  for  liquidated  damages  or  for 
penalty. 

Distinguished  in  Mayor  v.  Starin,  106  N.  Y.  19,  12  N.  E.  637,  where 
practical  construction  had  not  been  unifortn. 

Judgment  will  not  be  reversed  for  improper  exclusion  of  evidence, 
wbicb,  if  admitted,  could  not  bave  cbanged  result. 

Approved  in  Runkle  v.  Burnham,  153  U.  S.  224,  38  L.  Xkl.  697,  14 
Sup.  Ct.  840,  and  Howgate  v.  United  States,  3  App.  D.  C.  294,  both  fol- 
lowing rule ;  Lowry  v.  Southern  Ry.  Co.,  117  Tenn.  516, 101  S.  W.  1159, 
applying  rule  to  error  in  instructions. 

Indorsement  by  one  not  a  payee.    Note,  8  Am.  Dec.  574. 

Miscellaneous.  Cited  in  Cavazos  v.  Trevino,  35  Tex.  159,  case  grow- 
ing out  of  same  cause  as  principal  case. 

6  WaU.  788-795, 18  L.  Ed.  740,  STBONG  y.  UNITED  STATES. 
Not  cited. 
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7  WalL  1-16,  19  la.  Ed.  63,  OIBABD  ▼.  PHII.ADELPHIA* 

Wbere  property  is  devised  in  tmst  to  municipal  corporation  for  certain 
pniposes,  and  leglslatlye  act  purporting  to  be  supplement  to  original  act  of 
incorporation,  destroys  Identity  of  corporation,  trust  does  not  fail,  but  cban- 
cellor  must  substitute  anotber  trustee. 

Approved  in  Meriwether  v.  Garrett,  102  U.  S.  628,  26  L.  Ed.  210 
(affirming  5  Fed.  867),  and  holding  trust  to  Memphis  does  not  fail  upon, 
repeal  of  charter  by  legislature;  Mobile  v.  Watson,  116  U.  S.  301,  29 
L.  Ed.  624,  6  Sap.  Ct.  403,  holding  municipal  corporation  being  dis- 
solved and  new  corporation  organized,  latter  liable  for  former's  debts; 
Garrett  v.  Memphis,  5  Fed.  867,  holding  repeal  of  charter  of  Memphis, 
trustee,  will  not  cause  trust  to  fail;  Fordyce  v.  Woman's  Christian  Nat. 
Library  Assn.,  79  Ark.  565,  7  L.  R.  A.  (N.  S.)  485,  96  S.  W.  161,  property 
of  a  charitable  trust  cannot  be  sold  under  execution  issued  on  judgment 
rendered  for  acts  of  its  trustees. 

OliangeB  in  name  or  area,  or  Increase  of  number  of  corporators  of  muni- 
cipal corporation  by  legislative  enactment,  conferring  all  rights  and  duties 
of  old  corporation  on  new  one,  does  not  destroy  identity  of  oxiginal  corpora- 
tion or  its  rlgbt  to  iHroperty  devised  to  It  in  trust,  and  such  new  corporation 
may  fully  carry  out  purposes  of  tri^st. 

Approved  in  United  States  v.  Board  of  Directors,  229  Fed.  7,  act 
providing  that  school  board  shall  apply  five  per  cent  of  revenue  to 
judgment  indebtedness  of  previous  years  applies  to  judgment  against 
predecessor  of  such  board;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  350, 
30  South.  647,  holding  substitution  of  new  organization  for  substantially 
same  locality  and  inhabitants  and  repeal  of  charter  does  not  change 
identity  of  municipality  for  purpose  of  suit;  School  Dist.  No.  76  v. 
Capitol  Nat.  Bank,  7  Okl.  60,  54  Pac.  311,  debts  incurred  by  township 
for  ezectiou  of  schoolhouse,  payment  of  teachers  and  for  support  of 
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separate  schools,  under  Laws  1890,  c.  79,  B.TJt.  XIII,  are  county  and  not 
township  debts;  Guthrie  v.  Territory,  1  Okl.  202,  11  L.  R.  A.  418,  31 
Pac.  194,  change  of  village  corporation  into  city,  since  liability  of  vil- 
lage for  debts  of  provisional  organization  fixed  by  legislature,  does 
relieve  city  succeeding  village  from  liability  for  d^bts;  South  Carolina 
Mut.  Ins.  Co.  V.  Price,  67  S.  C.  210,  45  S.  E.  174,  where  name  of  insur- 
ance company  changed  by  legislature,  member  of  old  company  not 
deprived  of  membership  in  new;  Washburn  Waterworks  Co.  v.  City  of 
Washburn,  129  Wis.  82,  108  N.  W.  198,  incorporated  city  is  liable  to 
waterworks  company  under  contract  with  unincorporated  town,  where 
inhabitants  and  territory  are  same;  Higginson  v.  Turner,  171  Mass.  591, 
51  N.  E.  173,  holding  property  held  by  inhabitants  of  Boston  in  trdst, 
passes  to  city  of  Boston ;  Ross  v.  Wimberly,  60  Miss.  348,  holding  repeal 
of  charter  and  subsequent  reincorporation  does  not  extinguish  debts 
of  original  corporation;  O'Connor  v.  Memphis,  6  Lea,  735,  )iolding  suit 
pending  against  corporation  revivable  against  same  corporation  re- 
organized under  new  name;  Mayor  etc.  of  Guthrie  v.  Territory,  1  Okl. 
202,  21  L.  R.  A.  847,  31  Pac.  194,  holding  city  succeeding  to  rights  of 
village  bound  by  its  contracts;  State  v.  Natal,  39  La.  Ann.  443, 1  South. 
926,  holding  New  Orleans  ordinance  governing  markets  not  repealed  by 
charter  or  ordinances  consistent  therewith. 

LeglBlatuze  has  power  to  appoint  another  trustee,  and  to  continue  rights 
and  duties  of  trust  in  new  corporation,  if  original  corporation  is  destroyed 
by  legislative  act. 

Approved  in  Board  of  Handley  Trustees  v.  Winchester  Mem.  Hos- 
pital, 111  Va.  374,  70  S.  E.  136,  legislature  could  take  administration  of 
trust  from  common  council  of  city  and  vest  it  in  board  of  trustees. 

Legislature  bas  power  to  alter,  modify  or  annul  francbise  of  municipal 
corporation,  but  may  not  impose  burdens  without  consent  of  corporatioii. 

Approved  in  State  v.  Brock,  66  S.  C.  362,  44  S.  E.  933,  holding  wher^ 
school  district  first  called  by  county  superintendent  No.  34,  and  later 
by  him  "Gant  school  district  No.  34,"  and  so  denominated  by  State 
superintendent  and  in  special  tax  levy,  and  by  general  assembly  in 
authorizing  bond  issue,  bonds  issued  thereunder  are  valid;  South  Mor- 
gantown  v.  Morgantown,  49  W.  Va.  731,  40  S.  E.  16,  holding  Acts 
1901,  e.  144,  incorporating  Morgantown,  not  invalid  as  special  legisla- 
tion because  it  repeals  charter  of  a  municipality  and  unites  territory 
of  several;  Johnson  v.  People,  6  Colo.  App.  168,  40  Pac.  578,  holding 
valid,  amendment  to  charter  that  all  laws  concerning  Sunday  closing  of 
saloons  be  in  force  in  Denver;  Stone  v.  Charlestown,  114  Mass.  229, 
holding  power  of  legislature  to  unite  Boston  and  Charlestown  unaffected 
by  trust  to  Charlestown;  State  v.  Palmer,  10  Neb.  205,  4  N.  W.  966, 
holding  political  power  of  city  a  public  trust  executed  and  continuing 
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^der  l^^latiye  control;  Southampton  v.  Mecoz  etc.  Co.,  116  N.  Y. 
-^^y  22  N.  E.  391,  holding  legislature  may  authorize  trustees  for  manage- 
ment of  lands  owned  by  town;  Alexander  v.  McKenzie,  2  S.  C.  92,  hold- 
^'^g  legislature  may  provide  for  election  and  terms  of  city  oflScers; 
^Paulding  v.  Andover,  54  N.  H.  54,  holding  void  act  of  1872  relating 
^  ownership  of  bonds  issued  under  prior  act. 

Acceptance  of  l^slative  amendments  to  corporate  charters.    Note, 
53  Am.  Dec.  471. 

^^  Where  tliere  is  valid  devlBe  to  corporation  In  trust  for  dharitable  pur- 

^[^'^^  80iTereig&  may  enforce,  without  perverting,  the  trusts,  and  wherci 

^]?^^e  is  corporation,  no  modlflcationa  of  ftanchlse,  identity  remaining, 

^^J^^^ts  its  light  to  hold  devised  property  for  any  purpose  nor  can  valid 


^^^^^^^  eetate,  in  trust,  lapse  or  he  forfeited  hy  trustee's  misconduct  or  in- 


^."^^^  in  coxporation  to  execute  trust,  and  It  is  duty  of  sovereign  to  have 
^^^'^^ies  properly  administered. 

Approved  in  Horton  v.  Tabitha  Home,  95  Neb.  501,  Ann.  Gas.  1915D, 
1139,  61  Ii.  £.  A.  (N.  S.)  161,  145  N.  W.  1026,  failure  of  trustees  to 
object  to  material  used  in  building  charitable  home  does  not  create 
mechanic's  lien;  dissenting  opinion  in  Tucker  v.  Mobile  Infirmary  Asso- 
ciation, 191  Ala.  614,  68  South.  17,  majority  holding  that  patient  in 
charitable  hospital  could  recover  for  injuries  caused  by  negligence  of 
nurse;  Handley  v.  Palmer,  91  Fed.  955,  holding  Winchester  may,  under 
Virginia  statute,  take  devise  in  trust  for  charitable  purpose;  Skinner 
V.  Harrison  Township,  116  Ind.  142,  2  L.  B.  A.  139,  18  N.  E.  531,  hold- 
ing school  township  may  take  under  will  for  use  of  public  schools; 
Philadelphia  v.  Fox,  64  Pa.  St.  182,  holding  valid  statute  authorizing 
"Directors  of  City  Trusts"  of  Philadelphia;  Lawrence  v.  Leonard,  83 
Pa.  St.  211,  holding  devise  to  county  in  trust  for  poor  of  certain  town- 
ship is  valid  devise ;  Smith  v.  Westcott,  17  R.  I.  366,  13  L.  E.  A.  219, 
22  Atl.  281,  holding  valid  legislative  act  directing  transfer  of  trust 
funds  to  commissioners  of  sinking  fund;  Penny  v.  Croul,  76  Mich.  481, 
6  L.  E.  A.  863,  43  N.  W.  652,  arguendo. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.  Note, 
8  Ann.  Cas.  1182. 

Gift  for  public  purpose,  as  distinguished  from  benevolent,  educa- 
tional or  religious  purpose  as  valid  charitable  gift.  Note,  Ann. 
Cas.  1914A,  1215,  1217. 

Municipal  corporation  as  trustee  of  charity.    Note,  14  L.  B.  A.  70. 

Authority  of  legislature  to  remove  municipality  from  trusteeship. 
Note,  16  L.  R.  A.  695. 

Where  testator  devises  income  of  property  in  trust  for  primary  object, 
smplus  to  secondary  objects,  bill  will  not  Ue  hy  heirs  at  law  where  no  sur- 
plus is  left  from  primary  object,  to  have  a  possible  future  surplus  appro- 
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pzlated  to  them,  because  secondary  trusts  have  become  Incapable  t>f  execu- 
tion. 

Approved  in  dissenting  opinion  in  State  v.  Columbia,  12  S.  C.  411, 
majority  holding  street  expenditures  before  completion  of  city  hall 
within  statute  authorizing  bonds  for  hall. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  R.  A.  297. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Troutman  v.  De  Bois- 
siere, 66  Kan.  35,  71  Pac.  296,  majority  holding  void  gift  to  trustees  in 
perpetual  trust  to  provide  home  and  school  for  maintenance  and  edu- 
cation of  children  of  deceased  members  of  secret  society. 

7  WaU.  16-25,  19  L.  Ed.  57,  BANES  v.  MATOB  ETC.  OF  KEW  TORE. 

Supreme  Court  has  Jurisdiction  to  review  Judgment  of  New  York  Court 
of  Appeals  denying  that  United  States  cerUflcates  of  indebtedness  are  ex- 
empt from  State  taxation. 

Approved  in  Phoenix  Ins.  Co.  v.  Treasurer,  11  Wall.  209,  20  L.  Ed. 
114,  holding  Supreme  Court  without  jurisdiction,  State  court  not  deny- 
ing right  to  recover  illegal  tax;  Tyler  v.  Cass  County,  142  U.  S.  292, 
35  L.  Ed.  1018,  12  Sup.  Ct.  226,  holding  Supreme  Court  without  juris- 
diction, State  court  affirming  exemption  of  land  from  State  taxation. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538. 

Authority  to  borrow  money  on  the  credit  of  the  United  States  is  ex- 
pressly granted  by  the  Constitution. 

Approved  in  Legal  Tender  Case,  110  U.  S.  444,  28  L.  Ed.  213,  4  Sup. 
Ct.  128,  holding  Congress  may  issue  bonds  in  payment  of  loans  receiv- 
able as  legal  tender. 

There  is  no  distinction  between  government  bonds  given  for  loans  of 
money  and  certificates  of  indebtedness  issued  in  payment  for  suppjles,  both 
being  exempt  from  State  taxation,  even  though  held  by  individuals  or  cor- 
porations. 

Approved  in  Pumell  v.  Page,  128  Fed.  497,  holding  State  cannot  tax 
salary  of  Federal  judge;  Penick  v.  Foster,  129  Ga.  221,  12  L.  R.  A. 
(N.  S.)  1159,  12  Ann.  Cas.  346,  58  S.  £.  775,  bonds  issued  by  municipal 
corporation  of  State  in  hands  of  resident  of  State  are  not  taxable  by 
State  or  county;  Commonwealth  v.  Louisville  Public  Library,  151  Ky. 
433, 152  S.  W.  268,  where  corporation  organized  to  maintain  city  library 
executed  contract  creating  dry  trust  and  city  library  managed  property, 
latter  could  terminate  trust  at  any  time  and  property  will  be  regarded 
as  belonging  to  library;  Marion  Nat.  Bank  v.  Burton,  121  Ky.  881,  10 
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L  K.  A.  (N.  S.)  947,  90  S.  W.  946,  under  State  statute,  where  State 
banks  are  entitled  to  have  deduction  from  assessment  of  capital  invested 
in  nontaxable  government  bonds,  shares  in  national  bank  stock  must 
be  treated  in  same  way;  Home  Sav.  Inst.  v.  Newark,  63  N.  J.  L.  549, 
44  Atl.  655,  holding-  United  States  notes  and  gold  and  silver  certificates 
are  not  subject  to  State  taxation;  dissenting  opinion  in  South  Carolina 
V.  United  States,  199  U.  S.  466,  50  L.  Ed.  272,  26  Sup.  Ct.  110,  major- 
ity holding  government  may  exact  revenue  license  from  dispensing 
agents  of  State  controlling  liquor  business;  Van  Brocklin  v.  Tennessee, 
117  U.  S.  156,  29  L.  Ed.  847,  6  Sup.  Ct.  673,  holding  land  purchased  by 
government  for  taxes  exempt  from  State  taxation;  Grether  v.  Wright, 
75  Fed.  754,  23  C.  C.  A.  498,  holding  bonds  issued  by  District  of  Colum- 
bia exempt  from  State  tax ;  State  v.  Rogers,  79  Mo.  292,  holding  capital 
of  State  bank  invested  in  Federal  bonds  not  taxable  by  State;  State  v. 
Haight,  34  N.  J.  L.  130,  holding  securities  given  for  loan  to  government 
exempt  from  State  taxation ;  People  v.  Commissioner  of  Taxes,  90  N.  Y. 
66,  holding  governmen};  bonds  held  by  trustees  exempt  from  State  taxes ; 
Shotwell  v.  Moore,  45!  Ohio  St.  640,  16  N.  E.  471,  holding  "greenbacks" 
exempt  from  State  taxation;  Commonwealth  v.  Westinghouse  etc.  Co., 
151  Pa.  St.  271,  24  Atl.  1110,  holding  capital  stock  of  Pennsylvania  cor- 
poration invested  iiuspatent  right  exempt  from  State  taxation;  dissent- 
ing opinion  in  Centsrt  Pacific  R.  R.  Co.  v.  California,  162  U.  S.  148,  149, 
40  L.  Ed.  922,  928,  16  Sup.  Ct.  787,  788,  majority  holding  franchise  of 
railroad,  granted  both  by  State  and  Federal  government,  taxable  by 
State. 

Distinguished  in  Hibemia  Savings  etc.  Society  v.  San  Francisco,  200 
U.  S.  313,  315,  50  L.  Ed.  496,  497,  26  Sup.  Ct.  265,  United  States  treas- 
ury checks  for  interest  accrued  on  government  bonds  are  taxable  by 
States  in  hands  of  owner;  South  Carolina  v.  United  States,  199  Uw  S. 
452,  50  L.  Ed.  266,  26  Sup.  Ct.  110,  government  may  exact  internal 
revenue  license  from  dispensing  agents  of  State  which  controls  liquor 
business;  Hibemia  Savings  etc.  Society  v.  San  Francisco,  139  Cal.  207, 
209,  72  Pac.  921,  holding  demand  orders  on  Federal  treasury  for  interest 
due  on  United  States  bonds  are  not  exempt  from  Federal  taxation; 
Thomson  v.  Union  Pac.  R.  R.  Co.,  9  Wall.  589,  19  L.  Ed.  798,  holding 
railroad  organized  under  State  law,  performing  government  work,  sub- 
ject to  State  taxation. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann. 
Cas.  936. 

Exemption  from  State  of  paper  given  for  interest  on  Federal  obli- 
gations. .  Note,  5  L.  R..  A.  i^^  S.)  6P& 
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7  WaU.  26-31,  19  L.  Ed.  60,  PEOPLE  ETC.  OF  NEW  TOBK  EX  BEL.  BANK 
OF  NEW  TOBK  v.  SUPEBVISOBS  OF  NEW  TOBK  COUNTT. 

United  States  notes,  issued  under  act  of  1862,  intended  to  circulate  as 
money,  and  receivable  for  all  public  debts,  practically  equivalent  to  coin, 
and  payable  in  coin,  are  nevertheless  obligations  of  the  United  States,  se- 
cured by  pledge  of  the  national  credit,  and  therefore  exempt  from  State 
taxation. 

Approved  in  Hibernia  Savings  etc.  Society  v.  San  Francisco,  200 
U.  S.  314,  50  L.  Ed.  496,  26  Siip.  Ct.  265,  United  States  treasury  checks 
for  interest  accrued  on  government  bonds  are  taxable  by  States  in  hands 
of  owner;  Howard  Sav.  Inst.  v.  Newark,  63  N.  J.  L.  549,  44  Atl.  655, 
holding  United  States  notes  and  gold  and  silver  certificates  are  not 
subject  to  State  taxation ;  Legal  Tender  Case,  110  U.  S.  444,  28  L.  Ed. 
213,  4  Sup.  Ct.  128,  holding  Congress  may  issue  bonds  in  payment  of 
loans  receivable  as  legal  tender;  Grether  v.  Wright,  75  Fed.  755,  23 
C.  C.  A.  498,  holding  bonds  issued  by  District  of  Columbia  exempt  from 
State  taxation ;  Glover  v.  Robbins,  49  Ala.  222,  20  Am.  Bep.  274,  hold- 
ing judgment  on  note  payable  in  "specie"  should  be  for  certain  number 
of  dollars ;  Board  of  Commissioners  v.  Elston,  32  Ind.  27,  holding  green- 
backs not  subject  to  taxation  by  State;  Ogden  v.  Walker,  59  Ind.  462, 
holding  void  State  statute  requiring  listing  of  greenbacks  for  taxation; 
New  Orleans  v.  New  Orleans  Canal  &  Banking  Co.,  29  La.  Ann.  857,  hold- 
ing part  of  bank  capital  invested  in  government  bonds  exempt  from  State 
tax;  State  v.  Rogers,  79  Mo.  292,  holding  State  bank  capital  invested  in 
government  bonds  not  taxable  by  State;  Shotwell  v.  Moore,  45  Ohio  St. 
640,  16  N.  E.  471,  holding  greenbacks  exempt  from  State  taxation; 
dissenting  opinion  in  Legal  Tender  Cases,  12  Wall.  584,  624,  20  L.  Ed. 
323,  335,  majority  holding  constitutional  acts  of  Congress  making  gov- 
ernment notes  legal  tender. 

Distinguished  in  Hibernia  Savings  etc.  Society  v.  San  Francisco,  139 
Cal.  207,  209,  72  Pac.  921,  holding  demand  orders  on  Federal  treasury 
^  for  interest  due  on  United  States  bonds  are  not  exempt  from  Federal 
taxation;  Thomson  v.  Union  Pacific  R.  R*.  Co.,  9  Wall.  589,  19  L.  Bd. 
798,  holding  railroad  organized  under  State  law,  engaged  in  govern- 
ment service,  liable  to  State  taxation. 

7  WaU.  32-44,  19  L.  Ed.  122,  THE  OEOBOIA. 

Where  no  objection  was  made  in  District  Court,  to  taking  fortlier  testi- 
mony, and  both  parties  liave  done  so,  tbe  want  of  an  order  authorizing  it, 
cannot  be  urged  in  the  Supreme  Court.  / 

Approved  in  Southern  R.  R.  Co.  v.  Rhodes,  86  Fed.  424,  30  G.  C.  A. 
157^  holding  parties  going  to  trial  on  merits^  demurrer  presumed  to  be 
waived. 
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"^  WaJJL  i4-6S,  19  L.  Ed.  66,  LOTTISIAKA  MUTUAL  INS.  00.  v.  TWEED. 

I>i8tiactiQn  between  law  and  equity  prevails  In  Federal  courts  sitting 
^  laOolsUtna  notwithstanding  Olvll  Oode,  which  governs  practice  as  well  as 
^1^  of  parties  In  State  courts. 

Approved  in  Tootle  v.  Brown,  4  Okl.  615,  46  Pac.  551,  following  rule; 
Rational  Surety  Co.  v.  Cincinnati  etc.  Ry,  Co.,  145  Fed.  35,  76  C.  C.  A. 
^^}  where  action  at  law  is  tried  without  jury  and  only  general  finding 
^ade  and  ultimate  facts  not  agreed  upon,  and  no  exceptions  taken  to 
flings,  no  questions  are  reviewable;  York  v.  Washburn,  129  Fed.  566, 
^  C.  C.  A.  132,  opinion  of  trial  judge  does  not  become  special  finding 
^*  'ultimate  facts  by  being  copied  into  judgment  entry. 

r 

Buie  that  statements  of  facts  fonnd  In  Louisiana  courts  would  be  re- 
^^^'^^d  as  part  of  record  by  Supreme  Oourt  cannot  be  extended  to  Federal 
^Qrt  cases^  for  Federal  courts  in  Louisiana  are  bound  by  Act  of  March  3, 
*^'  §  4. 

w    ^Pl>roved  in^  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  Ed.  680,  holding 
/^    ^i^s  in  Federal  courts  to  secure  privileges  of  act  must  conform  to 
st^  ^^^*^^nilations ;  Blair  v.  Allen,  3  Dill.  108,  109,  Fed.  Cas.  1483,  holding 
^  of  March  3,  1865,  inapplicable  to  District  Courts. 


'pinion  of  Federal  court  In  Louisiana  cannot,  without  aid  outside  of 

be  accepted  In  Supreme  Oourt,  as  sufficient  finding  of  facts,  In  ab- 

^f  hUl  of  exceptions;  but  where  both  parties  In  Supreme  Oourt  agree 

^^aln  parts  of  opinions  as  containing  material  facts  of  case,  and  to 

^  them  as  facts  found  by  court.  Supreme  Oourt  will  act  upon  such  facts. 

Approved  in  Gorham  v.  Broad  River  Tp.,  109  Fed.  772,  following 
^le;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  409,  where 
counsel  for  appellant  admits  findings  of  fact  made  by  trial  court  are 
sustained  by  evidence,  such  findings  will  be  treated  as  agreed  statement 
of  facts ;  Norris  v.  Jackson,  9  Wall.  128,  19  L.  Ed.  609,  holding  general 
verdict  being  given,  only  rulings  presented  by  bill  of  exceptions  re- 
viewable; Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  252,  21  L.  Ed. 
884,  holding  findings  of  Circuit  Court  reviewable  only  to  determine 
their  sufficiency  to  support  judgment;  Aetna  Ins.  Co.  v.  Boon,  95  U.  S. 
140,  24  L.  Ed.  402  (affirming  12  Blatchf.  29,  30,  40  Conn.  580,  581,  Fed. 
Cas.  1639),  holding  special  finding  ordered  at  next  term  part  of  record 
reviewable  in  Supreme  Court;  British  Queen  Min.  Co.  v.  Baker  Silver 
Min.  Co.,  139  U.  S.  223,  85  L.  Ed.  147,  11  Sup.  Ct.  523,  holding  no  ques- 
tion reviewable,  findings  being  general  and  being  no  exceptions  to  rul- 
ings ;  Lehnen  v.  Dickson,  148  U.  S.  73,  87  L.  Ed.  874,  13  Sup.  Ct.  482, 
holding  court  will,  without  special  finding  of  facts,  review  ruling  of 
court  upon  law;  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  95, 
11  C.  C.  A.  42,  holding  opinion  "without  aid  outside  of  record,"  not 
reviewable  as  finding  of  facts;  United  States  v.  Tinsley,  68  Fed.  435, 
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15  C.  C.  A.  507,  holding  opinion  finding  necessary  facts,  and  giving 
judgment,  sufficient  compliance  with  act  of  1887;  National  Masonic 
Ace.  Assn.  V.  Sparks,  83  Fed.  229,  28  C.  C.  A.  397,  holding  opinion 
mingling  facts  with  evidence  and  law  not  acceptable  as  finding  of  facts ; 
Trustees  of  Methodist  Episcopal  Church  v.  Browne,  39  Md.  161,  162, 
holding  opinion  stating  grounds  of  decision  insufficient  statement  of 
facts  for  review. 

Where  insurance  policy  covering  cotton  In  warehonse  contains  proviso 
that  company  will  not  be  responsible  for  loss  by  fire  caused  *^  means  of 
.  .  .  explosion,''  and  cotton  is  destroyed  by  fire  caused  by  explosion  which 
set  fire  to  building  near  warehouse,  which  communicated  fire  to  warehouse 
containing  cotton,  such  fire  is  caused  by  explosion,  and  company  is  not 
liable  for  cotton  under  above  policy.  ' 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Calhoun,  213  U.  S.  7,  68  L.  Ed. 
674,  29  Sup.  Ct.  321,  unsuccessful  attempt  to  replace  child  on  railroad 
train  was  proximate  cause  of  injury,  notwithstanding  attempt  was  re- 
suit  of  negligence  of  railway  employees  in  preventing  child's  mother 
from  getting  off;  Hartford  Steam  Boiler  Inspection  etc.  Co.  v.  Pabst 
Brewing  Co.,  201  Fed.  626,  Ann.  Cas.  1915A,  637,  120  C.  C.  A.  46,  ex- 
plosion  of   several    boilers    in   immediate    succession    constituted    one 
explosion,   and  plaintiff  could   recover  on   policy  insuring  six    steam 
boilers   against    loss    from    any   one    explosion;    Oerman    Saving    etc. 
Society  v.  Commercial  Union  Assur.  Co.,  187  Fed.  762,  763,  109  C.  C.  A. 
506,  under  policy  excluding  loss  by  fire  caused  directly  or  indirectly  by 
earthquake,  or  by  explosion,  plaintiff  could  not  recover  where  explosion 
was  incident  of  fire  caused  by  earthquake  and  not  independent  cause; 
The  Santa  Rita,  176  Fed.  895,  30  L.  R.  A.  (N.  S.)  1210,  100  C.  C.  A. 
360,  negligence  of  steamer  in  discharging  oil  into  bay  was  proximate 
cause  of  injury  to  plaintiff's  vessel  lying  at  adjacent  wharf;  Tuckett- 
Wake  Tobacco  Co.  v.  Globe  &  Rutgers  Fire  Ins.  Co.,  171  Fed.   149, 
policy  excluding  loss  by  fire  caused  directly  or  indirectly  by  riot  in- 
cludes loss  by  fire  resulting  from  acts  of  night-riders;  Teis  v.  Smuggler 
Min.  Co.,  158  Fed.  266,  15  L.  R.  A.  (N.  S.)  893.  85  C.  C.  A.  478,  plain- 
tiff overcome  by  gas  in  mine  and  having  leg  broken  by  negligence  of 
those  removing  him  cannot  recover  for  injuries  from  defendant  thoup:h 
latter  negligent  in  leaving  gas  in  mine;  Butcher  v.  Vaca  Valley  etc.  R. 
Co.,  2  Cal.  Unrep.  429,  5  Pac.  360,  where  complaint  charges  ignition 
of  plaintiff's  property  by  sparks  from  defendant's  engine  and   proof 
shows  ignition  of  neighbor's  property  from  which  fire  spread  to  plain- 
tiff's property,  there  was  no  material  variance;  Metropolitan  Casualty 
Ins.  Co.  V.  Bergheim,  21  Colo.  App.  534,  122  Pac.  814,  holding  dama^re 
to  plate-glass  windows  by  explosion  caused  by  fire  not  within  exemption 
of  loss  directly  or  indirectly  by  fire,  and  insurer  was  liable;  Ridgre  v. 
Norfolk  Southern  Ry.  Co.,  167  N.  C.  526,  83  S.  E.  771,  negligence  of 
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*^i^»~oad  company  in  failing  to  keep  car  in  repair  was  proximate  cause 
i:»jury  to  employee  caused  by  roof  of  car  blowing  off;  dissenting 
7^J5^^^^  ion  in  Richmond  Coal  Co.  v.  Commercial  Union  Assur.  Co.,  169  Fed. 
*^  754,  17  Ann.  Gafl.  1092,  95  C.  C.  A.  178,  majority  holding  that  in- 

itions  were  erroneous  where  question  was  eliminated  as  to  whether 
caused  by  earthquake  spread  at  once  to  insured  property  or  whether 
causes  as  explosions,  back-fire  or  dynamiting  intervened;  Aetna 
Co.  V.  Boon,  95  U.  S.  131,  24  L.  Ed.  399,  holding  fire  caused  by 
Mg  of  town  to  prevent  capture  caused  by  ** invasion*';  Scheffer  v. 
liington  City  etc.  R.  R.  Co.,^  105  U.  S.  251,  26  L.  Ed.  1071,  holding 
^^Ses  impairing  brain  of  person  subsequently  committing  suicide,  not 
imate  cause  of  death;  Washington  etc.  R.  R.  Co.  v.  Hickey,  166 
^^^  ^^^  .  527,  41  L.  Ed.  1103,  17  Sup.  Ct.  663,  holding  car-driver's  negli- 
^^      ^^  in   driving   across   track,   though   gatekeeper's   negligence    con- 
\^  ^-^ted,  caijse  of  accident;  Washburn  v.  Western  Ins.  Co.,  29  Fed. 
^^  ^  330,  holding  fire  causing  explosion  cause  of  loss,  though  explosion 
^^SXises  greater  portion  of  damage;  Crandall  v.  Accident  Ins.  Co.,  27 
Fed.  46,  holding  death  of  insane  person  by  suicidal  hanging,  not  death 
"through  bodily  infirmity";  Southwestern  Tel.  etc.  Co.  v.  Robinson,  50 
Fed.  813,  16  L.  R.  A.  547,  1  C.  C.  A.  684,  holding  company  liable  for 
injury  from  hanging  wire  charged  with  electricity  by  storm;  Phenix 
Insurance  Co.  v.  Charleston  Bridge  Co.,  65  Fed.  632,  13  C.  C.  A.  58, 
holding  damage  to  bridge  by  vessels  being  blown  against  it  paused  by 
wind;  Thompson  v.  Louisville  etc.  R.  R.  Co.,  91  Ala.  499,  11  L.  R.  A. 
147,  8  South.  407,  holding  death  of  person  fatally  injured,  given  poison 
by  mistake,  caused  proximately  by  injury ;  Hawthorne  v.  Siegel,  88  Cal. 
166,  22  Am.  St.  Rep.  296,  25  Pac.  1115,  holding  all  damages  following 
continuously  from  trespass  caused  by  trespass;  Blythe  v.  Denver  etc. 
R.  R.  Co.,  15  Colo.  336,  22  Am.  St.  Rep.  404,  11  L.  R.  A.  617,  25  Pac.  703, 
holding  damage  by  fire  caused  by  wrecking  of  car  result  of  Wreck  of 
car;  Denver  etc.  R.  R.  Co.  v.  Robbins,  2  Colo.  App.  318,  319,  30  Pac. 
263,  holding  injury  caused  by  engines  negligently  frightening  horses 
caused  proximately  by  engines;  Fent  v.  Toledo  etc.  R.  R.  Co.,  59  111. 
353,  14  Am.  Rep.  15,  holding  engine  cause  of  fire  communicated  to 
building  from  adjacent  building  ignited  by  sparks ;  Schmidt  v.  Mitchell, 
84  111.  200,  26  Am.  Rep.  450,  holding  death  from  carelessly  treating 
wound  received  through  intoxication  not  proximately  caused  by  intoxi- 
cation; Pullman's  Palace  Car  Co.  v.  Laack,  143  111.  260,  18  L.  R.  A. 
220,  32  N.  E.  290,  holding  injury  directly  attributable  to  defective  pii)e 
connections  proximately  caused  thereby;  Louisville  etc.  R.  R.  Co.  v. 
Nitsche,  126  Ind.  237,  22  Am.  St.  Rep.  588,  9  L.  R.  A.  753,  26  N.  E. 
54,  holding  company  liable  for  fire  on  road,  spreading  by  turn  to  lands 
of  others;  Pennsylvania  Co.  v.  Congdon,  134  Ind.  231,  39  Am.  St.  Rep. 

VI— 33  • 
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255,  33  N.  E.  796,  holding  proximate  cause  of  injury  to  brakeman  by 
sudden  stopping  of  train  received  while  trying  to  relight  defective  lan- 
tern, is  extinguishment  of  lantern ;  Lake  Shore  et6.  R.  R.  Co.  v.  Wilson, 
11  Ind.  App.  501,  holding  company  liable  for  injury  through  open 
switch,  though  collision  fault  of  engineer;  Small  v.  Chicago,  R.  I.  & 
P.  R.  R.  Co.,  55  Iowa,  593,  8  N.  W.  442,  holding  railroad  liable  for  fire 
communicated  directly  from  building  ignited  by  sparks  from  engine; 
McKenna  v.  Baessler,  86  Iowa,  200,  17  L.  R.  A.  811,  53  N.  W.  104, 
holding  person  setting  fire  on  prairie  liable  for  damages  by  backfiring 
to  stop  it;  Tanneret  v.  Merchants'  Mut.  Ins.  Co.,  34  La.  Ann.  253,  hold- 
ing company  not  liable  for  fire  caused  by  explosion,  damage  being 
result  of  explosion;  Perry  v.  Cobb,  88  Me.  447,  34  Atl.  280,  holding 
damage  to  lime,  occasioned  by  protracted  voyage,  not  caused  by  perils 
of  sea;  Annapolis  etc.  R.  Co.  v.  Gantt,  39  Md*  143,  holding  company 
liable  for  damage  started  on  its  lands  spreading  to  another's  lands; 
Dows  V.  Faneuil  Hall  Ins.  Co.,  127  Mass.  347,  34  Am.  Rep.  386,  holding 
company  liable  for  loss  by  fire  resulting  from  explosion;  Tuttle  v. 
Travellers  Ins.  Co.,  134  Mass.  176,  45  Am.  Rep.  317,  holding  person 
on  track  killed  by  train  killed  by  "exposure  to  danger"  under  policy; 
Freeman  v.  Mercantile  Mutual  Accident  Assn.,  156  Mass.  354,  17 
L.  R.  A.  755,  30  N.  E.  1014,  holding  fall  proximate  cause  of  death  from 
peritonitis  brought  on  by  fall;  Lynn  Gas  etc.  Co.  v.  Meriden  Fire  Ins. 
Co.,  158  Mass.  576,  35  Am.  St.  Rep.  543,  20  L.  R.  A.  304,  33  N.  E.  691, 
holding  damage  caused  by  short  circuit  made  by  fire  is  damage  by  fire; 
Stone  v.  Boston  etc.  R.  R.  Co.,  171  Mass.  540,  41  L.  R.  A.  797,  51  N.  E. 
3,  holding  railroad  negligently  storing  oil  not  liable  for  damage  caused 
by  nonemployee  igniting  oil;  Selleck  v.  Lake  Shore  etc.  R.  R.  Co.,  93 
Mich.  379,  18  L.  R.  A.  157,  53  N.  W.  557,  holding  company  obstructing 
street  liable  for  injuries  sustained  by  horses  being  frightened  by  trains ; 
State  V.  Finn,  87  Mo.  316,  holding  officer  liable  for  false  return  on. 
summons,  though  order  of  publication  intervened;  Brown  v.  Wabash 
etc.  R.  R.  Co.,  20  Mo.  App.  227,  holding  company  obstructing  road  not 
liable  for  cattle  killed  by  train  on  different  track;  Delaware  etc.  R.  R. 
Co.  V.  Salmon,  39  N.  J.  L.  308,  23  Am.  Rep.  222,  holding  company  liable 
for  fire  negligently  kindled  on  roadbed  and  communicated  to  property 
injured ;  Hammill  v.  Pennjsylvania  R.  R.  Co.,  56  N.  J.  L.  378,  24  L.  R.  A^ 
535,  29  Atl.  154,  holding  injuries  from  tools  carried  by  person  struck, 
caused  by  engine  striking  such  person;  Ahem  v.  Oregon  Tel.  etc.  Co.,  2-^ 
Or.  292,  293,  22  L.  R.  A.  640,  33  Pac.  407,  holding  shock  from  hanging 
wire,  charged  by  contact  with  other  wires,  caused  by  wire  hanging; 
Prue  V.  New  York  etc.  R.  R.  Co.,  18  R.  I.  368,  27  Atl.  453,  holding  gates 
being  closed  on  person  crossing  track  is  cause  of  injury  by  train  ; 
State  V.  Ruth,  9  S.  D.  93,  68  N.  W.  191,  holding  commissioner  not  liable 
for  not  distributing  funds  subsequently  lost  through  defalcation   o£ 
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treasurer;  Seale  v.  Gulf  etc.  R.  R.  Co.,  65  Tex.  278,  57  Am.  Rep.  603, 
holding  fire  started  by  engine  not  proximate  cause  of  death  of  person 
fighting  fire;  Texas  etc.  R.  R.  Co.  v.  Beckwith,  11  Tex.  Civ.  App.  155, 
32  S.  W.  348,  holding  inju:ry  by  dropping  child  off  after  train  started 
not  caused  by  unreasonable  stop;  Portsmouth  Ins.  Co.  v.  Reynolds,  32 
Gratt.  618,  holding  building  burned  through  burning  of  other  buildings 
result  of  same  cause;  Washington  v.  Baltimore  etc.  R.  R.  Co.,  17  W.  Va. 
197,  holding  failure  to  take  horses  off  track  does  not  exempt  company 
from  liability  for  .negligence ;  Smith  v.  County  Court,  33  W.  Va.  724, 
8  L.  R.  A.  88,  11  S.  E.  5,  holding  calves  frightening  horse,  narrowness 
not  proximate  cause  of  horse  backing  off  road ;  Kellogg  v.  Chicago  etc. 
R.  R.  Co.,  26  Wis.  284,  holding  sparks  igniting  grass  which  communi- 
cates fire  to  property  cause  of  loss  of  property;  Atkinson  v.  Goodrich 
Transp.  Co.,  60  Wis.  157,  18  N.  W.  771,  sparks  from  engine  igniting 
shavings,  which  communicates  fire  to  building,  cause  of  loss;  Pegram  v. 
Stortz,  31  W.  Va.  234,  6  S.  E.  493,  holding  damages  recoverable  for 
tort  must  be  proximate  consequence  of  tort. 

Distinguished  in  Richmond  Coal  Co.  v.  Commercial  Union  Assur.  Co., 
169  Fed.  748,  749,  752,  17  Ann.  Oas.  10«2,  95  C.  C.  A.  178,  holding  in- 
structions erroneous  where  question  of  whether  fire  started  by  earth- 
quake extended  at  once  to  insured  property  or  whether  other  causes 
as  explosions,  back-fire  or  dynamiting  intervened  was  eliminated; 
Williamsburgh  City  Fire  Ins.  Co.  v.  Willard,  164  Fed.  406,  21  L.  R.  A. 
(N.  S.)  103,  90  C.  C.  A.  392,  exemption  in  policy  for  loss  by  fire  directly 
caused  by  earthquake  does  not  include  loss  indirectly  caused  by  spread 
of  fire  from  distance,  though  originally  caused  by  earthquake;  Mont- 
gomery V.  Southern  Mut.  Ins.  Co.,  242  Pa.  91,  94,  51  L.  R.  A.  (N.  S.) 
518,  88  Atl.  926,  927,  under  policy  excluding  loss  by  fire  set  by  loco- 
motives, insurer  was  liable  for  loss  of  buildings  by  fire  spreading  from  % 
building  set  on  fire  by  sparks  from  locomotive;  Pennsylvania  R.  R.  Co. 
V.  Kerr,  62  Pa.  St.  368,  1  Am.  Rep.  437,  holding  company  igniting  build- 
ing which  conmiunicates  fire  to  second  building  not  liable  for  second. 

Proximate  and  remote  cause — Communication  of  fire.  Note,  35 
Am.  Rep.  650. 

Proximate  and  remote  damages.    Note,  41  Am.  Rep.  56. 

What  included  in  loss  by  fire.    Note,  45  Am.  Dec.  660. 

Fires — Proximate  and  remote  cause.  Notes,  50  Am.  Rep.  81;  36 
Am.  St  Rep.  811,  824,  858. 

''Earthquake,"  clause  in  policies  of  fire  insurance.  Note,  132  Am. 
St  Rep.  443. 

Liability  of  fire  insurance  company  for  losses  by  explosions  under 
policy  excepting  explosions  from  risks  covered.  Note,  5  Ann. 
Cas.  782. 
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Insurer's  liability  for  loss  by  explosion.    Note,  19  L.  R.  A.  596. 

Weather  conditions   as.  independent,   intervening,   efficient    cause. 
Note,  20  L.  R.  A.  (N.  S.)  97. 

Expired  risks  within  contract  of  insurance.    Note,  14  £.  R.  C.  293, 

294. 

• 
If  new  force  has  intervened  between  cause  alleged  and  effect  accom- 
plished sufficient  of  (tself  to  cause  effect,  the  other  must  be  considered  as  the 
remote  cause  of  effect,  but  where  there  is  no  such  intervening  cause  the  al- 
leged cause  is  the  proximate  cause  of  the  effect. 

Approved  in  Delaware  &  Hudson  Co.  v.  Ketz,  233  Fed.  35,  in  action 
for  death  of  railroad  employee  falling  from  unguarded  bridge,  evidence 
was  held  insufficient  to  prove  that  negligence  in  leaving  bridge  unguarded 
was  proximate  cause  of  death;  The  May  McGuirl,  215  Fed.  808,  tug 
starting  with  tow  and  breaking  hawser  is  liable  for  injury  to  another 
vessel  caused  by  attempt  to  return  to  slip;  Simons-Mayrant  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  207  Fed.  401,  plaintiff  cannot  recover  special 
damages  for  delay  in  shipment  of  steara-shovel  required  for  contract 
work,  where  such  contract  was  temdnated  for  other  reasons;  Chicaero 

B.  &  Q.  R.  Co.  V.  Richardson,  202  Fed.  841,  121  C.  C.  A.  144,  holding 
negligence  of  operator  in  failing  to  deliver  order  and  not  negligence  of 
railroad  company  was  proximate  cause  of  collision;  W.  K.  Niver  Coal 
Co.  V.  Cheronea  S.  S.  Co.,  142  Fed.  410,  5  L.  R.  A.  (N.  S.)  126,  73 

C.  C.  A.  502,  where,  because  of  strike  of  coal  miners,  much  coal  im- 
ported by  many  ships,  causing  delay  in  discharge,  strike  not  proximate 
cause  of  delay  within  charter  provision  exempting  charterer  from 
demurrage  on  accopnt  of  delay  caused  by  strikes ;  Quinette  v.  Bisso,  136 
Fed.  840,  5  L.  R.  A.  (N.  S.)  303,  69  C.  C.  A.  503,  one  entering  skiff  for 

0  passage  across  river  during  fog  and  run  down  by  tug  and  drowned  not 
contributorily  negligent  because  skiff  had  no  foghorn;  Texas  &  P.  Ry. 
Co.  V.  Coutourie,  135  Fed.  473,  68  C.  C.  A.  177,  where  loss  alleged  to 
have  been  caused  by  negligence  of  carrier  in  failing  to  protect  goods, 
failure  to  specifically  define  pro^^imate  and  remote  causes  not  error 
where  jury  instructed  that  defendant's  negligence  must  have  been  direct 
cause  of  loss;  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co.,  135 
Fed.  141,  where  carrier  was  unable  to  deliver  cattle  owing  to  floods 
and  put  them  in  another  place  in  stockyards,  which  were  flooded  after 
an-ival  and  cattle  changed  to  prevent  drowning,  and  many  died,  carrier 
not  liable ;  Jarnagin  v.  Travelers'  Pro.  Assn.,  133  Fed.  894,  895,  68 
L.  R.  A.  499,  66  C.  C.  A.  622,  where  it  was  alleged  that  deceased  died 
from  shot  fired  by  third  persons  while  in  charge  of  officers,  and  that 
death  caused  by  negligence  of  officers  in  failing  to  protect  him,  proxi- 
mate cause  of  death  was  shot;  Columbus  R.  Co.  v.  Kitchens,  142  &». 
682)  L.  R.  A.  1915C,  570,  83  S.  E.  530,  negligence  in  maintaining  electric 
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wires  supplying  light  to  house  was  proximate  cause  of  injury  to  defend- 
ant from  electricity  conveyed  along  wire  during  thunderstorm;  Cleve- 
land etc.  Ry.  Co.  v.  Clark,  61  Ind.  App.  404,  97  N.  E.  827,  negligence 
of  railroad  in  maintaining  defective  crossing  and  retarding  crossing  of 
travelers,  was  proximate  cause  of  death  by  collision  with  train,  though 
not  sole  cause  of  accident;  Fishbum  v.  Burlington  etc.  Ry.  Co.,  127 
Iowa,  497,  103  N.  W.  487,  where  railroad  snow  fence  negligently  con- 
structed fell  and  injured  boy,  fact,  that  earlier  in  day  boy  found  panel 
in  fence  down  and  lifted  it  in  place  not  independent  intervening  cause  , 
of  accident ;  Walrod  v.  Webster  Co.,  110  Iowa,  352,  81  N.  W.  599,  up- 
holding instruction  in  action  for  injuries  caused  by  breaking  of  defec- 
tive bridge  railing,  that  if  accident  would  not  have  happened  had  there 
been  proper  railing,  then  defective  railing  was  proximate  cause ;  Louis- 
ville V.  Arrowsmith,  146  Ky.  502,  140  S.  W.  1024,  in  action  against  city 
and  street  railway  company  for  injury  to  passenger  alighting  from  car, 
caused  by  sudden  starting  of  car  and  defective  condition  of  street,  fail- 
ure t6. define  proximate  cause  was  not  error,  and  city  was  held  liable; 
Louisville  V.  Hart's  Admr.,  143  Ky.  179,  35  L.  R.  A.  (N.  S.)  207,  136 
S.  W.  215,  negligence  of  both  city  and  street  railway  may  be  deehied 
proximate  cause  of  death,  where  defect  in  city  street  caused  person  to 
be  thrown  on  track  in  front  of  car  running  at  dangerous  rate  of  speed ; 
Georeretown  Tel.  Co.  v.  McCullough,  118  Ky.  189,  111  Am.  St.  Rep.  294, 
80  S.  W.  784,  where  defendant  rented  two  rooms  in  building,  using  one 
for  storing  materials,  and  owner  of  building  employed  carpenter  to  build 
partition  next  to  storeroom,  to  do  which  dynamite  in  room  removed  by 
carpenter    exploded,    injurying    defendant's    employee,    defendant    not 
liable;  Haley  v.  St.  Louis  Transit  Co.,  179  Mo.  35,  64  L.  R.  A.  295,  77 
S.  W.  731,  street-car  company  not  liable  to  passenger  carried  beyond 
destination  and  injured  by  slipping  on  sidewalk  while  returning  to 
destination;  Lawrence  y.  Heidbreder  Ice  Co.,  119  Mo.  App.  328.  331, 
93  S.  W.  899,  900,  where  defect  hindered,  operation  of  machine  fur- 
nished by  employer  and  servant  was  injured  in  continuing  work,  defect 
was  proximate  cause;  Lagan  v.  Wabash  Ry.  Co.,  96  Mo.  App.  466,  70 
S.  W.  735,  holding  where  locomotive  set  fire  to  plaintiff's  field  and  lat- 
ter while  attempting  to  extinguish  it  was  severely  burned,  setting  of 
fire  was  not  proximate  cause  of  injury  so  as  to  hold  railroad  liable; 
Xorman  v.  Charlotte  etc.  Ry.  Co.,  167  N.  C.  545,  83  S.  E.  840,  holding 
street  railroad  liable  for  injury  under  last  clear  chance  rule,  where 
motorman  failed  to  slow  down  and  avoid  collision  with  automobile  on 
track;  Hardy  v.  Hines  Bros.  Lumber  Co.,  160  N.  C.  125,  42  L.  R.  A. 
(N.  S.)  759,  75  S.  E.  859,  proximate  cause  of  loss  of  timber  by  plaintiff 
was  fire  set  by  defendant's  locomotive,  though  fire  smoldered  several 
days  then  broke  out  again;  Atchison  etc.  Ry.  Co.  v.  Calhoun,  18  Okl. 
88;  11  Ann.  Gas.'  681,  89  Pac.  211,  negligence  of  railroad  in  announcing 
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3^aU0tt»>  giving  reasonable  time  to  alight  and  keeping  platform  lighted 
•ii4  l^r««  frooi  obstructions  was  proximate  cause  of  injury  to  infant; 
CaftftM  T.  Loekhart  Mills,  101  S.  C.  63,  85  S.  E.  234,  negligence  of 
«iut)>Ioy«r  in  fastening  door  of  room  in  dangerous  condition  was  proxi- 
«aI#  eause  of  injury  to  employee,  though  act  of  careless  person  inter- 
vened; Chattanooga  Light  etc.  Co.  v.  Hodges,  109  Tenn.  337,  70  S.  W. 
W7,  holding  where  negligence  of  employer  in  arrangement  of  electric 
wires  set  power-house  on  fire,  employer  not  liable  for  injuries  to  em- 
>Uoyee  who  rushes  into  burning  building  to  telephone  alarm;  Shippers' 
Compress  etc.  Co.  v.  Davidson,  35  Tex.  Civ.  560,  80  S.  W.  1033,  where 
defendant  unlawfully  erected  gangway  in  street  and  plaintiff's  horse 
frightened  at  noise  of  defendant's  servant  in  running  down  gangway 
with  truck,  defendant  liable  for  consequent  injuries;  Snyder  v.  Phila- 
delphia Co.,  54  W.  Va.  158,  102  Am.  St.  Rep.  941,  63  L.  R.  A.  896,  46 
S.  E.  369,  where,  by  negligent  blowing  off  of  gas  well,  horses  frightened 
and  rein  breaks,  causing  driver  to  fall,  blowing  off  of  well  is  proximate 
cause  of  injury,  though  rein  was  weak;  dissenting  opinion  in  Dashiell 
V.  Washington  Market  Co.,  10  App.  D.  C.  94,  majority  holding  that 
owner  of  building  was  not  liable  for  death  of  employee  caused  by  use  of 
defective  elevator  where  tenant  had  been  warned  not  to  use  elevator, 
though  no  proof  given  that  decedent  had  knowledge  of  warning;  Trav- 
elers' Ins.  Co.  V.  Seaver,  19  Wall.  542,  22  L.  Ed.  158,  holding  person 
4riving  in  race,  killed  on  leaping  from  sulky,  killed  in  race;  The  G.  R. 
Booth,  171  U.  S.  454,  455,  43  L.  Ed.  238,  19  Sup.  Ct.  10,  11,  holding 
damage  through  explosion  of  detonators  in  vessel's  cargo  not  through 
accident  of  navigation;  Boon  v.  Aetna  Ins.  Co.,  12  Blatchf.  29,  30,  40 
Conn.  580,  581,  Fed.  Cas.  1639,  holding  building  burned  by  firing  city 
to  prevent  capture  by  enemy  burned  through  invasion ;  Pi^lke  v.  Chi- 
cago etc.  R.  R.  Co.,  5  Dak.  456,  41  N.  W.  672,  holding  where  extreme 
wind  scatters  fire,  causing  damage,  wind  is  proximate  cause  of  damage; 
Heuer  v.  Northwestern  Nat.  Ins.  Co^  144  111.  400,  19  L.  R.  A.  598,  33 
N.  E.  412,  holding  damage  by  explosion  of  gas  by  lighted  match  not 
covered  by  fire  insurance;  Wolff  Mfg.  Co.  v.  Wilson,  152  111.  14,  26 
L.  R.  A.  231,  38  N.  E.  695,  holding  injury  from  post  negligently  placed, 
knocked  down  by  wagon,  caused  by  wagon;  Bosch  v.  Burlington  etc. 
R.  R.  Co.,  44  Iowa,  404,  24  Am.  "Rep.  755,  holding  company  not  liable, 
where  obstruction  of  streets  prevents  fireman  from  extinguishing  fire; 
Shields  v.  Louisville  etc.  R.  R.  Co.,  97  Ky.  110,  27  L.  R.  A.  683,  29 
S.  W.  980,  holding  company  not  liable  for  injury  suffered  by  passengers, 
though  train  obstructing  public  highway;  Lewis  v.  Flint  etc.  R.  R.  Co., 
54  Mich.  63,  52  Am.  Rep.  796,  19  N.  W.  747,  holding  company  carrying 
passenger  beyond  destination  not  liable  for  inj,ury  sustained  in  reaching 
destination;  State  v.  Springer,  45  Mo.  App.  259,  holding  levying  at- 
tachment on  mortgaged  homestead  not  proximate  cause  of  foreclosure 
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of  mortgage;  Prue  v.  New  York  etc.  R.  R.  Co.,  18  R.  I.  368,  27  AtL 
453,  holding  whether  closing  gate  on  x)erson  crossing  track  was  proxi- 
mate cause,  question  for  jury;  Smiley  v.  Citizens  etc.  Ins.  Co.,  14 
W,  Va.  39,  43,  holding  clause  exempting  company  from  liability  for 
fire  by  explosion  includes  all  explosions. 

Distinguished  in  Washburn  v.  Miami  Valley  Ins.  Co.,  2  Flipp.  669,  2 
Fed.  637,  holding  loss  by  explosion  caused  by  fire  covered  by  insurance 
against  loss  by  fire;  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co., 
41  Fed.  804,  holding  stranded  vessel,  scuttled  to  prevent  loss  by  storm, 
storm  caused  loss;  Pennsylvania  Co.  v.  Whitlock,  99  Ind.  27,  50  Am. 
Bep.  80,  holding  x)erson  accidentally  burning  house  not  liable  for  fire 
communicated  by  wind. 


7  WaU.  63-71,  19  L.  Ed.  67,  THE  CHINA. 

Tliongli  taking  of  the  pilot  on  board  was  compulsory,  under  State  law, 
where  collision  Is  through  negligence  of  such  pilot,  colliding  vessel  Is  not 
excused  from  liability  for  damages. 

Approved  in  The  Eugene  F.  Moran  v.  New  York  Central  etc.  R.  R. 
Co.,  212  U.  S.  474,  58  L.  Ed.  603,  29  Sup.  Ct.  339,  where  two  tugs 
and  two  scows  in  tow  of  one  tug  are  in  fault  for  collision  with  vessel, 
each  of  four  vessels  is  liable  for  equal  share  of  damages,  though  both 
scows  owned  by  one  person ;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed. 
967,  112  C.  C.  A.  372,  compulsory  pilotage  laws  of  States  may  be  en- 
forced in  admiralty  proceedings  in  Federal  courts ;  The  Joseph  Vaccaro, 
180  Fed.  275,  277,  pilots'  association  cannot  maintain  libel  against 
steamship  for  collision  with  association's  tug,  based  on  negligence  of 
steamship's  pilot,  who  was  member  of  association ;  The  Hathor,  167  Fed. 
197,  vessel  operated  by  owner  for  charterer  under  temporary  command 
of  pilot  employed  by  charterer,  in  case  of  collision  is  not  entitled  to 
have  charterer  brought  in  to  respond  for  damages,  as  compulsory  pilot 
cannot  be  deemed  agent  of  charterer;  The  Anthracite,  162  Fed.  387, 
two  tugs  towing  vessel  are  both  liable  for  accident  to  tow  through  their 
negligence,  though  one  is  acting  under  orders  of  other;  The  Blackheath, 
154  Fed.  760,  holding  ship  liable  for  destruction  of  government  beacon 
through  negligence  of  pilot;  The  Bjilley,  138  Fed.  172,  vessel  liable  for 
tortious  act  of  master  or  crew  in  deluging  another  Vessel  with  steam 
and  hot  water,  though  committed  without  authority  of  owners;  The 
Robert  Rickmers,  131  Fed.  642,  fact  that  anchorage  of  ship  selected  by 
master  of  tug  does  not  relieve  her  from  liability  for  injury  to  another 
vessel  against  which  she  drifted,  due  to  fact  that  she  was  placed  too 
near  other  vessel ;  The  Surprise,  129  Fed.  881,  64  C.  C.  A.  309,  persons 
famishing  wharfage  or  supplies  to  vessel  on  order  of  master  have  lien 
therefor,  though,  under  charter,  charterer  is  bound  to  make  all,  dis- 
bursements and  protect  vessel  from  liens;  Harrison  v.  Hughes,  125  Fed. 
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869,  60  C.  C.  A.  442,  following  rule ;  Donald  v.  Guy,  127  Fed.  231,  hold- 
ing where  pilots  form  unincorporated  association  for  purpose  of  con- 
trolling and  regulating  business  of  its  members,  and  association  elects 
officers,  owns  property,  collects  pilotage  fees,  and  divides  profits,  mem- 
bers thereof  are  jointly  liable  for  negligence  of  one  of  its  members; 
Rich  V.  Hamburg  etc.  Packet  Co.,  117  Fed.  753,  holding  it  must  be 
affirmatively  shown  that  pilot  was  solely  in  fault  or  vessel  is  liable; 
The  Merrimac,  14  Wall.  202,  20  L.  Ed.  874,  holding  that  pilot  had  con- 
trol of  vessel,  no  defense  to  proceeding  for  collision ;  Barnes  v.  District 
of  Columbia,  91*  U.  S.  546,  28  L.  Ed.  442,  holding  district  liable  for 
failure  of  board,  appointed  by  President,  to  repair  streets;  Sherlock  v. 
Ailing,  93  U.  S.  107,  23  L.  Ed.  821,  holding  owners  liable  for  injuries 
through  collision  occasioned  by  negligence  of  pilot;  The  Alabama,  1 
Ben.  489,  Fed.  Cas.  122,  holding  vessel,  having  licensed  pilot  aboard, 
liable  for  collision  through  pilot's  negligence ;  The  E.  M.  Norton,  15  Fed. 
688,  holding  master  liable  for  cai^o,  though  vessel  lost  through  pilot's 
fault  over  master's  objection;  The  F.  C.  Latrobe,  28  Fed.  379,  holding 
city  liable  for  collision  of  iceboat,  maintained  by  city  to  clear  harbor; 
The  Shubert  v.  The  Brown,  45  Fed.  502,  503,  holding  tug  in  char?re  of 
pilot  responsible  for  torts  of  tow  through  pilot's  negligence;  The  Ex- 
press, 46  Fed.  863,  holding  master  liable  for  collision  though  captain  of 
tug  present  and  piloting  vessel;  Wilson  v.  Pilots'  Assn.,  55  Fed.  1001, 
holding  vessel  respbnsible  in  rem  for  acts  of  pilot  in  charge;  Homer 
Ramsdell  Transp.  Co.  v.  Compagnie  Generale  Transatlantique,  63 
Fed.  848,  849,  850,  holding  vessel  liable  for  damage  to  pier  through 
fault  of  pilot  compulsorily  employed;  Bramble  v.  Culmer,  78  Fed.  504, 
24  C.  C.  A.  182,  holding  master  responsible  for  safe  navigation  of  vessel, 
hiring  of  pilot  not  being  compulsory ;  Cook  v.  Curtis,  58  N.  H.  509,  hold- 
ing owner  liable  for  collision  through  anchor  dragging,  though  pilot 
on  vessel ;  Saulter  v.  New  York  etc.  S.  S.  Co.,  88  N.  C.  125,  43  Am.  Bep. 
737,  holding  owner  of  steamer,  having  pilot  aboard,  liable  for  collision 
with  flat;  dissenting  opinion  in  Ralli  v.  Troop,  157  U.  S.  423,  39  L.  Ed. 
757,  15  Sup.  Ct.  671,  majority  holding  scuttling  of  ship  by  port  authori- 
ties to  extinguish  fire,  not  general  average  loss. 

Distinguished  in  Guy  v.  Donald,  .203  U.  S.  406,  51  L.  Ed.  248,  27 
Sup.  Ct.  63,  members  of  pilot  association  which  includes  every  licensed 
pilot  within  State  are  not  liable  as  partners  to  owners  of  vessels  for 
negligence  of  each  other;  Ramsdell  Transp.  Co.  v.  La  Compagnia  Gen. 
Transatlantique,  182  U.  S.  413,  414,  45  L.  Ed.  1160,  21  Sup.  Ct.  834, 
holding  ship  owner  not  liable  for  injuries  inflicted  exclusively  by  nwjli- 
gence  of  compulsory  pilot;  The  Barnstable,  181  U.  S.  468,  45  L.  £d. 
957,  21  Sup.  Ct.  686,  holding  clause  in  charter-party  that  owners  are 
to  pay  for  insurance  does  not  impose  on  owners  liability  for  dania^ 
caused  by  negligence  of  crew  appointed  and  paid  by  charterers;  The 
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"^anica,  170  Fed.  898,  96  C.  C.  A.  69,  while  towing  tug  may  be  liable 
^^rem  for  negligence,  even  though  owner  is  not  liable,  yet  when  owner 
exempted  from  liability 'by  contract,  his  vessel  is  also  exempted; 
.^lli  V.  Troop,  167  U.  S.  402,  403,  39  L.  Ed.  750,  15  Sup.  Ct.  663,  hold- 
ing vessel  scuttled  by  port  ofiBcers  to  extinguish  fire,  not  case  for  gen- 
eral average;  O'Brien  v.  Cunard  S.  S.  Co.,  154  Mass.  276,  13  L.  E.  A. 
332,  28  N.  E.  267,  holding  master  not  liable  for  negligent  treatment  by 
ship's  doctor;-  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New 
York,  179  U.  S.  586,  45  L.  Ed.  330,  21  Sup.  Ct.  225,  majority  upholding 
libel  in  x>ersonam  against  city  for  negligence  of  its  servants  in  charge 
of  fireboat  in  consequence  of  which  boat  collides  with  and  injures 
another  vessel. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  46  Am.  Dec.  57. 

Duties  of  vessels  in  navigable  waters.    Note,  75  Am.  Dec.  612. 

Liability  of  pilot  for  negligence.    Note,  13  Ann.  Oas.  960. 

Liability  of  ship  owner  for  collision  due  to  negligence  of  qualified 
pilot    Note,  19  E.  R.  0.  218. 

Doctrine  of  master  and  servant  does  not  apply  as  between  master  of 
vessel  and  pilot. 

Approved  in  Tucker  v.  Alexandroff,  183  U.  S.  438,  46  L.  Ed.  270,  22 
Sup.  Ct.  201,  holding  member  of  Russian  naval  service  sent  to  America 
as  one  of  crew  of  cruiser  built  for  Russian  government,  who  deserts  be- 
fore crew  is  organized  as  such  and  without  having  set  foot  on  vessel, 
is  deserter  from  Russian  warship  within  meaning  of  Russian  treaty  of 
1832. 

Owner  of  vessel  has  same  remedies  against  pilot  for  any  default  as 
against  other  delinquents  on  vessel. 

Approved  in  Sideracudi  v.  Mapes,  3  Fed.  875,  holding  pilot  liable  to 
master  for  damages  caused  by  anchoring  vessel  in  unsafe  place. 

Collision  impresses  upon  wrongdoing  vessel  a  maritime  lien,  which  ves- 
sel carries  with  it  into  whosesoever  hands  she  goes,  inchoate  at  moment  of 
^TODg,  but  perfected  by  subsequent  proceedings,  for  validity  of  which  pos- 
session is  not  necessary,  and  which  may  be  lost  by  laches. 

Approved  in  United  States  v.  Evans,  195  U.  S.  367,  49  L.  Ed.  237, 
25  Sup.  Ct.  46,  upholding  admiralty  jurisdiction  over  libel  against  ship  for 
collision  with  beacon  standing  in  channel  and  built  on  piles;  North 
American  Dredging  Co.  v.  Pacific  Mail  S.  S.  Co.,  185  Fed.  702,  107 
C.  C.  A,  620,  floating  dredge  engaged  in  deepening  harbor  is  subject  to- 
niaritime  lien  for  injury  to  vessel  caused  by  neglio^ence  of  dredge's 
crew;  The  W.  G.  Mason,  142  Fed.  917,  74  C.  C.  A.  83,  where  two  tugs 
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belonging  to  same  owner  were  towing  ship,  leading  tug  directing  ship's 
movements,  but  rear  tug's  movements  directed  by  own  master,  rear  tug 
not  liable  in  rem  for  stranding  of  tow  throtigh  fault  of  leading  tug;  The- 
Energia,  124  Fed.  846,  upholding  Washington  statute  (Ball.  Ann.  Codes, 
§§5953,  5954),  giving  lien  on  vessels  for  nonperformance  of  charter 
for  transportation  between  jwrts  in  State;  The  Robert  Dollar,  115  Fed. 
224,  holding  Washington  statutes  (1  Hill's  Code,  §  1678),  making  every 
person  having  charge  of  construction,  alteration,  or  equipment  of  any 
vessel  an  agent  of  owner  for  purpose  of  contracting  debts  on  credit  of 
vessel  is  applicable  to  foreign  vessels  obtaining  repairs  or  supplies  in 
X)ort  of  State ;  William  H.  Bailey,  103  Fed.  800,  holding  exemplary  dam- 
age not  recoverable  in  suit  in  rem  against  vessel  for  maritime  tort;  The 
John  G.  Stevens,  170  U.  S.  117,  122,  42  L.  Ed.  971,  978, 18  Sup.  Ct.  546, 
548,  holding  miaritime  lien  arises  for  damages  through  collision  against 
vessel  in  faulty  The  Kate  Tremaine,  5  Ben.  66,  Fed.  Cas.  7622,  holding 
lien  impressed  on  ship  by  master's  contract  for  wharfage;  The  Avon,  1 
Brown,  179,  Fed.  Cas.  680,  holding  lien  for  tort  follows  vessel,  though  ■ 
purchased  without  notice  of  lien;  The  Anaces,  93  Fed^  242,  34  C.  C.  A. 
558,  holding  lien  given  stevedore  for  injuries  through  negligent  opera- 
tion of  steam  winch  on  vessel ;  dissenting  opinion  in  The  Great  Western, 
118  U.  S.  534,  30  L.  Ed.  151,  6  Sup.  Ct.  1168,  majority  holding  owners 
of  wrecked  colliding  vessel  liable  only  to  amount  of  proceeds  of  wreck ; 
United  States  v.  The  Ohio,  27  Fed.  Cas.  227,  holding  vessel  legally  re- 
sponsible for  damage  done  by  it,  by  whomsoever  navigated. 

Right  to  maritime  lien.    Note,  24  E.  E.  0.  605. 

All  port  regulations  are  compulsory,  and  vessel  coming  TOlnntarily  into 
port  is  governed  by  such  laws  and  regulations,  and  are  liable  for  torts  ac- 
cording to  such  laws. 

Approved  in  Ramsdell  Transp.  Co.  v.  La  Compagnie  Gen.  Transatlan- 
tique,  182  U.  S.  410,  45  L.  Ed.  1158,  21  Sup.  Ct.  833,  holding  shipowner 
not  liable  for  damage  caused  exclusively  by  negligence  of  compulsory 
pilot;  Huntington  v.  Attrill,  146  U.  S.  670,  36  L.  Ed.  1129,  13  Sup.  Ct. 
229,  holding  action  may  be  brought  in  State  for  wrong  done  under 
different  State  law;  Northern  etc.  R.  R.  Co.  v.  Babcock,  154  U.  S.  198, 
38  L.  Ed.  961,  14  Sup.  Ct.  981,  holding  damages  for  injury  controlled  by 
law  of  place  of  employment  and  accident;  Northern  Pac.  R.  R.  Co.  v. 
Mase,  63  Fed.  116,  11  C.  C.  A.  63,  holding  suit  for  damages  for  injury 
done  in  Montana,  governed  by  Montana  law;  Illinois  Cent.  R.  R.  Co.  v. 
Ihlenberg,  75  Fed.  879,  34  L.  R.  A.  398,  21  C.  C.  A.  546,  holding  Ten- 
nessee courts  will  enforce  Mississippi  Constitution,  regarding  tort  com- 
mitted in  Mississippi;  Evey  v.  Mexican  etc.  R.  R.  Co.,  81  Fed.  304,  38 
L.  R.  A.  894,  26  C.  C.  A.  407,  holding  right  of  damages  for  injury,  given 
by  Mexican  law^  enforceable  in  Texas;  Thompson  v.  Sprague,  69  Ga. 
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419,  holding  vessel  liable  under  Georgia  statute  for  fees  to  pilot  first 
applying,  despite  previous  contract;  Le  Forest  v.  Tolraan,  117  Mass.  109, 
19  Am.  Rep.  400,  holding  tort  to  maintain  action  must  be  actionable  by 
law  of  place  of  commission. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent 
toward  one  not  sustaining  contractual  relation.  Note,  27  L.  R.  A. 
183. 

Miscellaneous.    Cited  in  Stem  v.  La  Compagnie  Generale  Transatlan- 
tique,  110  Fed.  1001,  to  dissenting  opinion. 
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Construction  of  State  laws  by  State  courts  is  followed  by  Supreme 
Court 

Approved  in  Daniels  v.  Case,  45  Fed.  845,  holding  Supreme  Court 
must  follow  State  court  decision  on  validity  of  State  statute. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  Courts. 
Note,  40  L.  R.  A.  (N.  S.)  445. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg' 
ments  of  State  courts.    Note,  63  L.  R.  A.  575. 

Oregon  statute,  requiring  slierlff  to  pay  amount  of  "State  and  school 
taxes^  In  gold  and  silver  coin,"  requires  collection  of  these  taxes  in  such 
coin. 

Approved  in  Hepburn  v.  Griswold,  8  JV'alL  607,  19  L.  Ed.  521,  hold- 
ing United  States  notes  not  legal  tender  for  note  stipulating  for  pay- 
ment in  coin;  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md.  545,  holding 
contract  not  prescribing  payment  in  coin  is  payable  in  legal-tender 
notes;  Phillips  v.  Dugan,  21  Ohio  St.  473,  8  Am.  Rep.  70,  holding  re- 
quirement to  pay  judgment  in  coin,  requires  collection  of  coin  to  pay  it ; 
Bridges  v.  Reynolds,  40  Tex.  210,  213,  holding  judgment  on  note  made 
payable  in  gold,  must  he  given  for  gold;  Baltimore  etc.  R.  R.  Co.  v. 
State,  36  Md.  550,  dissenting  opinion,  majority  holding  contract  not  pre- 
scribing payment  in  coin,  payable  in  currency. 

Distinguished  in  Lawrence  v.  Staigg,  10  R.  I.  604,  holding  decree  not 
specifying  payment  in  coin,  payable  in  legal-tender  notes. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  125. 

Porm  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  R.  A.  596. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
622. 
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Notes  authorized  by  Congress  to  be  Issned  for  parts  of  one  dollar 
were  never  declared  to  be  lawful  money  or  legal  tender,  hence  coin  is  only 
legal  tender  for  debts  less  than  one  dollar. 

Approved  in  dissenting  opinion  in  Legal  Tender  Cases,  12  Wall.  624, 
20  L.  Ed.  336,  majority  holding  Congress  has  power  to  declare  treasury 
notes  legal  tender. 

People  of  United  States  constitute  one  nation,  under  one  government, 
and  this  government,  within  scop^  of  powers  with  which  it  is  invested,  is 
supreme. 

Approved  in  Coyle  v.  Smith,  221  U.  S.  579,  55  L.  Ed.  863,  31  Sup.  Ct. 
688,  holding  void  provisions  in  enabling  act  in  regard  to  location  of 
capital  of  Oklahoma;  United  States  v.  Sandoval,  198  Fed.  '554,  provi- 
sions of  New  Mexico  enabling  act  reserving  to  Federal  government 
power  to  regulate  liquor  traffic  with  Indians  are  void;  State  v.  South- 
em  Ry.  Co.,  145  N.  C.  513,  13  L.  R.  A.  (N.  S.)  966,  59  S.  E.  576,  Federal 
court  has  no  jurisdiction  to  enjoin  prosecution  in  State  court  for  viola- 
tion of  maximum  passenger  rate  act  of  State;  McAlester-Edwards  Coal 
Co.  V.  Trapp,  43  Okl.  516,  141  Pac.  796,  gross  revenue  tax  upon  persons 
or  corporations  mining  coal,  lead,  gold  within  State  was  property  tax 
and  not  interference  with  Federal  government 's  control  of  Indians. 

The  people,  through  the  Constitution,  established  a  more  perfect  union 
by  substituting  a  national  government,  acting  directly  vi^on  the  citizen. 

Approved  in  Poindexter  v.  Greenhow,  114  U.  S.  291,  29  L.  Ed.  193, 
6  Sup.  Ct.  915,  holding  officer  not  justified  by  State  statute  for  seizure 
contrary  to  Constitution ;  In  r^  Debs,  158  U.  S.  578,  39  L.  Ed.  1100,  15 
Sup.  Ct.  904,  holding  government  may  act  directly  on  individuals  to 
restrain  obstruction  of  interstate  transportation. 

Articles  of  Constitution  recognize  necessary  existence,  and,  within  their 
proper  spheres,  the  independent  authority  of  States,  reserving  to  States  all 
powers  not  expressly  delegated  to  national  government. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  348, 
48  L.  Ed.  705,  24  Sup.  Ct.  436,  upholding  enforcement  of  anti-trust  act 
by  Federal  decree  enjoining  corporation  organized  in  pursuance  of  com- 
bination of  stockholders  of  two  competing  interstate  railroads  to  acquire 
control  of  companies  from  exercising  such  control;  Texas  v.  White,  7 
Wall.  725,  19  L.  Ed.  237,  holding  States  by  union  under  Constitution  do 
not  lose  separate  and  independent  autonomy;  The  Collector  v.  Day,  11 
Wall.  125,  20  L.  Ed.  126,  holding  Congress  cannot  tax  salary  of  probate 
judge  of  State;  Parks  v.  Coffey,  52  Ala.  40,  holding  government  of  Ala- 
bama as  existing  during  war  was  de  jure  government  of  State;  State  v. 
Gibson,  36  Ind.  397,  10  Am.  Rep.  48,  holding  States  have  power  to  pass 
statutes  regulating  marriage,  between  negroes  and  whites;  Cory  v.  Car- 
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ter,  48  Ind.  360,  17  Am.  Rep.  762,  holding  States  not  prohibited  by  Con- 
stitution  from  providing  for  regulations  for  public  schools;  Frierson  v. 
General  Assembly,  etc.,  7  Heisk.  704,  holding  valid  Tennessee  statute 
incorporating  church  assembly,  enacted  during  war;  Frasher  v.  State, 
3  Tex.  App.  273,  30  Am.  Rep.  138,  holding  State  may  provide  regulations 
for  marriage  of  whites  and  negroes ;  dissenting  opinion  in  United  States 
V.  Knight  Co.,  166  U.  S.  19,  39  L.  Ed.  331,  15  Sup.  Ct.  256,  majority 
holding  formation  of  sugar  trust' unpreventable  under  act  to  protect 
trade  and  commerce. 

Constitution  gave  national  government  power  to  tax  directly  and  in- 
directly, subject  only  to  prohibition  of  tax  on  exports  and  to  conditions  of 
uniformity,  in  respect  to  indirect,  and  of  proportion,  in  respect  to  direct 
taxes. 

Approved  in  Veazie  Bank  v.  Fenno,  8  Wall.  541,  19  L.  Ed.  485,  hold- 
ing constitutional  act  of  1866,  imposing  tax  on  State  bank  notes  issued 
for  circulation;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  660,  39 
L.  Ed.  812,  15  Sup.  Ct.  681,  holding  tax  on  income  of  real  estate  direct 
tax  in  conflict  with  Constitution. 

Under  ConstiLtntion,  States  were  liot  given  power  to  tax  exports  or  im- 
ports, except  to  insignificant  extent  to  lay  duty  on  tonnage,  but  power 
to  tax  persons  and  property  within  limits,  was  given  to  them. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Peniston,  18  Wall.  29,  21 L.  Ed. 
791,  holding  State  empowered  to  tax  railroad  lying  within  State,  though 
employed  in  government  service;  Pullman  Palace  Car  Co.  v.  Twombly, 
29  Fed.  662,  holding  State  may  tax  personal  property  of  nonresident 
railroad  continuously  used  in  State. 

Power  to  tax  person's  business  and  property  within  States,  is  concur- 
rent with  power  of  government,  and  except  in  case  of  tax  on  same  subject 
by  both,  in  which  case  claim  of  government  is  given  preference,  is  absolute. 
Approved  in  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  22, 
35  L.  Ed.  B16,  11  Sup.  Ct.  878,  holding  State  may  tax  property  of  non- 
resident corporation  within  State;  Central  Pacific  R.  R.  Co.  v.  Califor- 
nia, 162  U.  S.  121,  40  L.  Ed.  913,  16  Sup.  Ct.  777,  holding  State  may 
tax  railroad  in  State,  though  employed  in  government  service. 

Extent,  subjects  and  manner  of  taxation  by  States  is  witUn  discretion 
of  State  legislatures,  which  discretion  is  restrained  only  by  will  of  people 
and  by  condition  that  taxation  must  not  embarrass  operations  of  national 
government. 

Approved  In  Knowlton  v.  Moore,  178  U.  S.  61,  44  L.  Ed.  978,  20  Sup. 
Ct.  755,  upholding  inheritance  tax  imposed  by  war  revenue  act  of  1898; 
State  V.  Smith,  158  Ind.  546,  63  N.  E.  26,  upholding  act  of  1899,  author- 
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• 
izing  deduction  for  tax  purposes  of  mortgage  indebtedness  not  exceed- 
ing seven  hundred  dollars;  Gay  v.  Thomas,  5  Okl.  10^  46  Pac.  581, 
upholding  act  of  1895,  providing  for  taxation  of  cattle  ranging  in 
unorganized  country  in  county  to  which  country  is  attached  for  judicial 
purposes;  Thomson  v.  Union  Pacific  R..R.  Co.,  9  Wall.  591, 19  L.  £<L  798, 
holding  State  may  tax  railroad  organized  in  State,  though  employed  in 
government  service;  Central  Pacific  R.  R.  Co.  v.  Board  of  Equalization, 
60  Cal.  60,  holding  State  may  tax  railroad  without  deducting  amount  of 
mortgages;  Hall  v.  American  Refrigerator  etc.  Co.,  24  Colo.  296,  65 
Am.  St.  Bep.  225,  51  Pac.  423,  holding  State  may  tax  cars  being  in  State 
only  transiently;  Tread  way  v.  Schnauber,  1  Dak.  245,  46  N.  W.  467, 
holding  county  bonds  issued  to  aid  railroad,  void;  First  National  Bank 
V.  Peterborough,  56  N.  H.  42,  22  Am.  Bep.  422,  holding  State  may  tax 
surplus  capital  of  banking  institutions;  Crawford  v.  Linn  County,  11 
Or.  488,  491,  5  Pac.  740,  742,  holding  apportionment  of  taxes  is  regu- 
lated by  legislative  discretion ;  Point  Pleasant  Bridge  Co.  v.  Point  Pleas- 
ant, 32  W.  Va.  332,  9  S.  E.  232,  holding  town  may  tax  bridge  within 
limits,  though  stretching  across  Ohio  River. 

Judicial  inquiry  into  wisdom  or  x)olicy  of  statute,  or  motives  prompt- 
ing its  enactment.    Note,  1  Ann.  Gas.  571. 

State  Btatntes,  requiring  collection  of  taxes  in  gold  and  sUver  coin,  are 
constitutional  and  valid,  notwithstanding  legal  tender  acts  of  Congress. 

Approved  in  Reclamation  District  v.  Hagar,  6  Sawy.  571,  4  Fed.  370, 
holding  States  may  require  collection  of  assessment  on  swamp-lands  in 
coin;  Clark  v.  Nevada  Land  etc.  Co.,  6  Nev.  208,  holding  statute  may 
make  judgment  payable  in  gold  coin. 

Debts  contemplated  in  acts  making  United  States  notes  legal  tender 
in  payment  of  all  debts  are  debts  arising  on  contract  and  demand  and  do 
not  include  taxes  levied  by  States,  nor  may  taxes  be  collected  by  action  at 
law. 

Approved  in  New  Jersey  v.  Anderson,  203  U.  S.  492,  51  L.  Ed.  288, 
27  Sup.  Ct.  137,  taxes  are  not  debts,  and  State  is  entitled  to  preference 
for  franchise  taxes  from  estate  of  bankrupt;  Hecox  v.  Teller  County, 
198  Fed.  635,  117  C.  C.  A.  338,  taxes  are  not  debts,  and  county  has 
preferential  right  of  payment  of  taxes  under  national  bankruptcy  act ; 
Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.,  179  Fed.  717, 103  C.  C.  A. 
584,  where  statute  requiring  negotiable  notes  taken  by  vendor  in  pay- 
ment for  patented  machine  to  be  on  printed  form  stating:  that  fact 
excepted  merchant  and  dealer  from  provision,  exception  did  not  include 
manufacturer;  In  re  Otto  F.  Lange  Co.,  159  Fed.  588,  annual  tax  im- 
X)osed  ujion  cigarette  dealer  by  State  statute  was  "tax"  within  meaning 
of  Federal  bankruptcy  act;  United  States  v.  Chamberlain,  156  Fed.  884, 
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13  AzuEi.  Cm.  720,  84  C.  C.  A.  461,  United  States  cannot  maintain  action 
of  debt  for  recovery  of  stamp  taxes  owing  on  deed;  Town  of  Cromwell 
^'  BekT^^sge,  85  Conn.  377,  82  Atk  973,  statute  providing  that  taxes  may 
^  coU.ected  by  ordinary  action  does  not  change  character  of  obliga|;ion 
•Jor  j>^Tmit  setting  up  statute  of  limitations  as  bar;  Buster  &  Jones  v. 
^H^ht,  6  Ind.  Ter.  416,  82  S.  W.  869,  Federal  courts  in  Indian  terri- 
^^   Ir^cive  no  jurisdiction  to  collect  taxes  for  Creek  nation;  Vicksburg 
^^^-   R-.  R.  Co.  V.  Traylor,  104  La.  293,  29  South.  146,  holding  interest 
P^aexT.bed  as  penalty  for  delinquency  in  payment  of  ordinary  taxes 
^^    ci.X>plicable  for  delinquency  in  payment  of  taxes  levied  in  aid  of 
^^Uroad;   J.  L.  Hammett  Co.  v.   Alfred  Peates  Co.,  217  Mass.  622, 
^  B..    A.  1915A,  334,  106  N.  E.  371,  under  statute  making  taxes  lien 
^t^u    land  assessed  from  May  1st,  year  of  taxation  follows  date  of 
Cessment,  and  agreement  to  assume  taxes  for  year  1906  from  July  1st 
^iitnes  taxes  until  following  May;  Boston  v.  Turner,  201  Mass.  193, 
^'7  N.  E.  636,  taxes  are  preferred  claims  under  bankruptcy  act  and 
«*signment  of  prox)erty  for  benefit  of  creditors  creates  trust  for  benefit 
of  tax  .collector  for  unpaid  taxes;  Peter  v.  Parkinson,  83  Ohio  St.  48, 
Ann.  Oafl.  1912A,  751,  93  N.  E.  199,  tax  is  not  debt  and  county  board 
lias  no  authority  to  compound,  release,  or  settle  same ;  Shultz  v.  Ritter- 
busch,  38  Okl.  496,  134  Pac.  968,  statute  authorizing  collection  of  eigh- 
teen per  cent  upon  street  assessments  unpaid  when  due,  construed  as 
penalty,  not  interest,  and  held  valid;  Shelby  v.  Ziegler,  22  Okl.  813,  98 
Pac.  996,  exemption  from  liability  for  debts  no  longer  applies  to  home- 
stead after  final  proof  has  been  made;  Marion  County  v.  Woodburn 
Mercantile  Co.,  60  Or.  371,  41  L.  R.  A.  (N.  S.)  730,  119  Pac.  488,  no 
action  for  personal  taxes  wilt  lie  if  before  seizure  property  is  removed 
from  county,  and  county  has  no  remedy  if  taxpayer  has  no  real  estate 
aprainst  which  it  can  be  charged;  Ex  parte  Townsend,  64  Tex.  Cr.  366, 
Ann.  Gas.  19140,  814,  144  S.  W.  636,  license  tax  upon  sale  of  non- 
intoxicating  malt  liquors,  tending  to  be  prohibitive,  is  valid  exercise  of 
police  power;  Meriwether  v.  Garrett,  102  U.  S.  613,  26  L.  Ed.  205,  hold- 
ing uncollected  taxes  due  city,  not  collectible  debts,  applicable  to  pay- 
ment of  city  creditors ;  Hagar  v.  Reclamation  District  No.  108,  111  XJ.  S. 
706,  28  L.  Ed.  571,  4  Sup.  Ct.  666,  holding  act  making  notes  legal  tender 
inapplicable   to    assessment    for   reclamation    of   swamp-land;    United 
States  V.  Pacific  R.  R.  Co.,  4  Dill.  67,  Fed.  Cas.  16,983,  holding  debt 
against  government  cannot  be  pleaded  as  setoff  in  suit  to  collect  taxes; 
Crabtree  v.  Madden,  64  Fed.  431,  4  C.  C.  A.  408,  holding  taxes  are  not 
debts,  and  do  not  rest  upon  contract,  express  or  implied;  Bolden  v.  Jen- 
sen, 69  Fed.  746,  holding  person  may  be  arrested  for  unliquidated  dam- 
ages or  taxes,  such  not  being  debts;  McCaskell  v.  State,  63  Ala.  613, 
holding  license  tax  on  attorneys  not  debt,  and  setoff  cannot  be  pleaded 
against  it;  State  v.  Travelers'  Ins.  Co.,  70  Conn.  602,  66  Am.  St.  Rep. 
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143,  40  Atl.  468,  holding  tax,  strictly  speaking,  not  debt  to  sovereignty 
or  municipality  imposing  it;  Finnegan  v.  Fernandina,  15  Fla.  382,  21 
Am.  Rep.  294,  holding  tax  is  not  debt,  and  cannot  be  pleaded  as  setoff; 
State  V.  Southwestern  R.  R.  Co.,  70  Ga.  33,  holding  taxes  not  ordinary 
debts  collectible  by  suit  at  law;  Hardcnbrook  v.  Sigomer,  95  Ind.  73, 
holding  penalty  for  breach  of  municipal  ordinance,  not  debt  within 
Constitution;  Augusta  v.  North,  57  Me.  394,  2  Am.  Rep.  56,  holding 
statute  repealing  tax  duly  assessed,  not  law  "impairing  obligation  of 
contracts";  Faribault  v.  Misener,  20  Minn.  403,  holding  jhAI  tax  not 
debt,  and  not  collectible  by  suit  at  law ;  Nebraska  City  v.  Nebraska  City 
Hydraulic  Gas  etc.  Co.,  9  Neb..  346,  2  N.  W.  873,  holding  taxes  collectible 
according  to  statute,  and  not  by  suit ;  Boody  v.  Watson,  64  N.  H.  168,  9 
Atl.  799,  holding  taxes  not  strictly  debts  before  or  after  assessment; 
State  V.  Multnomah  Co.,  13  Or.  297,  10  Pac.  640,  holding  interest  not 
allowable  on  delinquent  taxes;  McKeesport  Borough  v.  Fidler,  147  Pa. 
St.  539,  23^  Atl.  800,  holding  sewer  assessment  by  city  not  collectible 
by  common-law  action ;  Danf orth  v.  McCook  County,  11  S..  D.  264,  76 
N.  W.  Rep.  942,  holding  timber  claims  not  exempted  from  taxes  under 
laws  of  1878 ;  Board  of  Education  v.  Old  Dominion  Iron  etc.  Mfg.  Co., 
18  W.  Va.  445,  holding  if  statute  gives  remedy,  tax  not  collectible  by 
action  at  law;  Hulitt  v.  Bell,  85  Fed.  103,  holding  suit  does  not  lie 
against  stockholders  to  recover  assessment;  State  v.  Piazza,  66  Miss. 
429,  6  South.  316,  holding  remedy  provided  by  statute  for  collection  of 
tax  exclusive;  dissenting  opinion  in  Harris  v.  Larsen,  24  Utah,  147, 
66  Pac.  784,  majority  holding  where  purchaser  of  realty  gave  bill  of 
sale  of  hogs  in  part  payment,  judgment  in  action  for  failure  to  deliver 
hogs  was  for  debt  created  for  purchase  of  land  within  statute  making 
land  subject  to  execution  for  such  debts,  though  a  homestead. 

Distinguished  in  United  States  v.  Chamberlin,  219  U.  S.  262,  55  L. 
Ed.  210,.  31  Sup.  Ct.  155,  United  States  may  maintain  action  to  recover 
stamp  tax  upon  deed ;  In  re  Waller,  142  Fed.  887,  county  is  not  entitled 
to  priority  over  other  creditors  for  money  due  on  delinquent  taxes  un- 
der Bankruptcy  Act,  §  64b ;  Powers  v.  Mayor,  54  Ala.  217,  holding  liquor 
license  tax  creates  obligation  to  pay  and  is  debt;  Dubuque  v.  Illinois 
etc.  R.  R.  Co.,  39  Iowa,  62,  holding  tax  not  debt,  but  rights  of  property 
attach  to  liabilities  for  taxes;  dissenting  opinion  in  United  States  v. 
Chamberlain,  156  Fed.  891,  13  Ann.  Gas.  720,  84  C.  C.  A.  461,  majority 
holding  that  action  of  debt  to  collect  stamp  tax  cannot  be  maintained. 

Recovery  of  personal  judgment  for  taxes.    Note,  42  Am.  St.  Rep. 
655. 

Whether  a  personal  liability  may  be  created  for  an  assessment* 
Note,  133  Am.  St.  Rep.  930. 

Tax  as  subject  to  setoff  or  counterclaim.    Note,  Ann.  Caa.  19140» 
340. 
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Constitutionality  of  imprisonment  for  debt.    Note,  34  L.  R.  A.  653. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  Compensation 
Act  of  1906.    Notey  10  N.  0.  0.  A.  16. 


7  Wall  82-107,  19  L.  Ed.  42,  AUROEA  CITY  v.  WEST. 

Supreme  Conrt  may  examine  decisions  of  State  court  on  writ  of  error, 
without  bill  of  exceptions,  when  questions  are  apparent  in  record  and  arise 
upon  demurrers  to  material  pleadings. 

Approved  in  Mitsui,  v.  St.  Paul  Fire  etc.  Ins.  Co.,  202  Fed.  28,  120 
C.  C.  A.  280,  action  of  court  in  overruling  demurrer  to  complaint  is 
matter  of  record  and  need  not  be  presented  for  review  by  bill  of 
exceptions. 

Pleading  over  to  dtelaration  adjudged  good  on  demurrer,  is  waiver  of 
demurrer,  and  defendant  filing  rejoinder  to  replication  held  good  on  de- 
murrer, waives  demurrer. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  filing  by 
bankrupt  of  answer  to  petition  of  creditors  to  reopen  estate  was  waiver  of 
error  in  order  overruling  demurrer;  City  of  Harper  v,  Daniels^,  211  Fed. 
64, 129  C.  C.  A.  242,  under  State  statute  demurrer  is  not  waived  by  answer 
where  exception  is  made  to  ruling  or  demurrer;  Harper  v.  Cunningham, 
8  App.  D.  C.  434,  where  party  pleads  over  overruled  demurrer  cannot 
be  made  basis  of  assignment  of  error;   Moses  v.   Taylor,  6  Mackey 
(D.  C),  280,  where  demurrer  is  overruled  and  party  pleads  over,  ruling 
on  demurrer  cannot  be  reviewed  on  appeal  from  final  judgment;  Dela- 
ware &  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall.  287,  19 
L.    Ed.   353,   holding  defects  of  form  waived   by  pleading  to   merits 
or  replying  to  antecedent  pleading;  Young  v.  Martin,  8  Wall.  357,  19 
L.  Ed.  419,  holding  party  filing  replication  to  answer  waives  demurrer 
thereto ;  Watkins  v.  United  States,  9  Wall.  762,  19  L.  Ed.  821,  holding 
demurrer  to  declaration  being  overruled,  plea  to  merits  waives  demur- 
rer; Campbell  v.  Wilcox,  10  Wall.  423,  19  L.  Ed.  974,  holding  pleading 
to  merits  after  overruling  of  demurrer  waives  demurrer;  Stanton  v. 
Embrey,  93  U.  S.  553,  23  L.  Ed.  984,  holding  plea  to  merits  waives 
demurrer  to  plea  in  abatement;  Campbell  v.  Haverhill,  155  U.  S.  613, 
39   L.  Ed.   281,  15   Sup.   Ct.  218,  holding  party  objecting,  and  later 
acquiescing  in  ruling,  waives  objection  thereto ;  Provisional  Municipality 
V.  Lehman,  57  Fed.  330,  6  C.  C.  A.  349,  holding,  though  pleading  actually 
insufficient,   demurrer   thereto   waived   by  pleading  over;   Johnson   v. 
Pensacola  etc.  R.  R.  Co.,  16  Fla.  659,  holding  plaintiff  cannot  question 
judgment   overruling  demurrer,   after  pleading  over;   McLaughlin   v. 
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Doane,  40  Kan.  394,  10  Am.  St.  Rep.  212,  19  Pac.  854,  holding  judgment 
sustaining  demurrer  for  lack  of  jurisdiction  final  until  reversed;  Mills 
V.  Miller,  2  Neb.  309,  holding  exception  to  order  overruling  demurrer 
waived  by  pleading  over;  Beall  v.  Territory,  1  N.  M.  513,  holding  judg- 
ment overruling  demurrer  not  reviewable  if  party  demurring  pleads 
over;  Butterfield's  Overland  Dispatch  Co.  v.  Wedeles,  1  N.  M.  531,  hold- 
ing party  demurring  pleading  over,  demurrer  not  part  of  record  and 
not  reviewable;  dissenting  opinion  in  Wilkes  v.  Davies,  8  Wash.  126, 
23  L.  R.  A.  107,  35  Pac.  616,  majority  holding  decision  construing  stat- 
ute conclusive  in  suit  between  same  parties  on  same  subject. 

Filing  of  other  pleading  as  waiver  of  objection  to  overruling  of 
demurrer.    Note,  Ann.  Gas.  1913B,  892. 

Evidence  that  judgment  for  plaintiff  as  recovered  in  court  of  original 
jurisdiction  was  reversed  on  appeal,  and  that  cause  was  remanded  to  lower 
court,  is  not  conclusive  evidence  that  plaintiff  may  not  ultimately  recover. 

Apiproved  in  Coleman's  Appeal,  62  Pa.  St.  271,  holding  judgment  of 
reversal  on  error,  not  conclusive  in  proceeding  involving  same  ques- 
tions; Fries  v.  Pennsylvania  R.  R.  Co.,  98  Pa.  St.  145,  holding  judg- 
ment of  reversal  refusing  venire  facias  de  novo,  no  bar  to  second  action. 

Distinguished  in  Messinger  v.  Anderson,  171  Fed.  790,  96  C.  C.  A.  445, 
judgment  of  reversal  by  Federal  court  remanding  case  for  new  trial  is 
final  upon  facts  before  court  and  is  law  of  case,  regardless  of  inter- 
mediate judgment  of  State  court  making  contrary  decision. 

Unless  final  judgment  or  decree  is  rendered  in  suit,  proceedings  are  not 
bar  to  subsequent  action;  hence  where  action  was  dismissed  or  plaintiff 
was  nonsuited,  or  where  from  other  causes,  except  perhaps  in  case  of  re- 
traxit, no  judgment  was  rendered,  proceedings  are  not  conclusive. 

Approved  in  Spring  Valley  Coal  Co.  v.  Patting,  210  111.  347,  71  N.  B. 
373,  judgment  of  reversal  and  granting  new  trial  and  subsequent  entry 
of  nonsuit  by  trial  court,  not  final  judgment  raising  estoppel  by  verdict. 

Waiver  of  demurrers  leaves  parties  in  same  condition  as  if  demurrers 
had  not  iKeen  filed;  hence  where  rejoinder  and  replications  are  bad,  defend- 
ants may  attack  replications,  for  court  will  give  judgment  against  party 
whose  pleading  was  first  defective  in  substance. 

Approved  in  Delaware,  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Co., 
8  Wall.  288,  19  L.  Ed.  353,  holding  plaintiff  filing  insufficient  declara- 
tion on  demurrer,  judgment  must  be  for  defendant ;  Baltimore  etc.  R.  R. 
Co.  V.  Harris,  12  Wall.  84,  20  L.  Ed.  859,  holding  judgment  not  given 
against  party  making  first  defect  in  form  in  pleading;  Morton  v.  Kirk, 
79  Fed.  291,  holding  response  being  demurrer  to,  response  need  not 
be  examined  unless  petition  is  good;  Louisville  etc.  R.  R.  Co.  v.  Ten- 
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nessee,  8  Heisk.  788,  holding  departure  from  statutory  formalities  no 
ground  for  resisting  payment  of  tax  levied  thereunder. 

Bejoinder  having  been  successfully  demurred  to,  defendant  may  attack 
replication  as  to  matters  of  substance,  but  formal  objections  will  not  be 
noticed. 

Approved  in  Park  Bros.  &  Co.  v.  Kelly  Axe  Mfg.  Co.,  49  Fed.  622, 
1  C.  C.  A.  395,  holding  demurrer  does  not  reach  back  to  first  merely 
fonnal  error  in  pleading. 

Technical  estoppels  must  be  pleaded  with  great  strictness,  but  former 
Judgment  set  up  in  bar  to  action  as  having  determined  entire  merits  of  con- 
troversy, need  not  be  pleaded  with  greater  strictness  than  other  pleas  in  bar. 

Approved  in  Lynde  v.  Columbus  etc.'R.  R.  Co.,  57  Fed.  995,  holding 
plea  of  judgment  in  bar  not  bad  because  not  averring  jurisdiction  of 
court. 

Estoppel,  mode  and  necessity  of  pleading.    Note,  27  Am.  St.  Bep. 
347. 

Judgment  in  former  suit  is  bar  to  subseiiuent  suit  between  same  parties 
involving  same  title  and  depending  on  same  questions. 

Approved  in  Ayres  v.  Cone,  138  Fed.  781,  71  C.  C.  A.  144,  where 
validity  of  claim  of  petitioning  creditor  is  put  in  issue  by  bankrupt's 
answer,  and  decided  in  favor  of  Qreditor,  claim  cannot  again  be  con- 
tested when  filed  for  allowance  before  referee;  Third  Nat.  Bank  v.  At- 
lantic City,  130  Fed.  754,  65  C.  C.  A.  177,  where  bill  to  establish  right 
to  fund,  setting  out  grounds  of  right  and  alleging  its  priority  was  taken 
pro    confesso,    decree    rendered    thereon    was,    after   term,    conclusive 
against  defaulting  defendant  as  to  any  matters  which  might  have  been 
set  up  in  answer;  Eastern  Bldg.  etc.  Assn.  v.  Welling,  116  Fed.  105, 
holding  State  judgment  for  plaintiff  in  suit  to  recover  penalty  for  fail- 
ure to  discharge  mortgage  of  record  is  bar  to  subsequent  suit  in  Federal 
court  to  foreclose  mortgage ;  Rew  v.  Independent  School  Dist.,  125  Iowa, 
31,  106  Am.  St.  Rep.  282,  98  N.  W.  803,  Federal  judgment  based  on  con- 
clusion that  school  district  is  estopped  by  recitals  in  bonds  from  setting 
up    certain    defenses    is    res    adjudicata    in    State  suit  between    same 
parties  involving  same  subject  matter;  Lochridge  v.  Corbett,  31  Tex. 
Civ.  681,  73  S.  W.  99,  holding  judgment  may  be  invoked  as  assertion 
of  title  where  it  is  based  on  same  certificate  as  that  under  which  party 
claims;  Cromwell  v.  County  of  Sac,  94  U.  S.  370,  24  L.  Ed.  204,  holding 
former  judgment  on  coupons  bar  to  subsequent  action  on  same  coupons ; 
New  Orleans  v.  Citizens'  Bank,  167  U.  S.  398,  42  L.  Ed.  211,  17  Sup. 
Ct.  914,  holding  judgment  involving  taxes  for  other  years  bars  suit  on 
taxes  for  particular  year;  Fessenden  v.  Barrett,  50  Fed.  691,  holding 
judgment  acts  as  estoppel  as  to  matters  upon  which  verdict  was  ren- 
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dered ;  Clay  v.  Deskins,  63  Fed.  332,  11  C.  C.  A.  229,  holding:  parties 
and  title  being  same,  effect  of  judgment  not  impaired  though  subject 
different;  Luttrell  v.  Reynolds,  63  Ark.  258,  37  S.  W.  1051,  holding 
judgment  erroneously  sustaining  demurrer  conclusive  until  reversed  on 
appeal;  Los  Angeles  v.  Melius,  58  Cal.  20,  holding  final  judgment  upon 
demurrer  to  complaint  bar  to  further  action  on  same  cause;  Wiese  v. 
San  Francisco  Musical  Society,  82  Cal.  646,  7  L.  R.  A.  588,  23  Pac.  212, 
holding  defendant  estopped  from  asserting  defense  held  insufficient  in 
former  suit;  Hurd  v.  McClellan,  1  Colo.  App.  331,  29  P>ac.  183,  holding 
final  judgment  in  ejectment  conclusive  as  to  title  Jind  bar  to  further 
litigation;  Godding  v.  Colorado  Springs  Livestock  Co.,  4  Colo.  App. 
18,  34  Pac.  943,  holding  answer  and  complaint  in  suits  being  same,  judg- 
ment in  first  bars  second  suit;  Emerick  v.  Miller,  159  Ind.  328,  64  N.  E. 
32,  arguendo. 

Distinguished  in  Board  of  Directors  v.  People,  189  111.  452,  453,  59 
N.  E.  982,  holding  on  remand  for  further  proceedings  lower  court  can- 
not open  case  as  to  questions  decided  by  reviewing  court;  Blandy  v. 
Griffith,  3  Fed.  Cas.  677,  holding  former  judgment  improperly  allc^d 
no  bar  to  defense  pleadable  in  former  action. 

Judgment  for  plaintiff  on  demurrer  is  final  if  merits  are  involved. 
Approved  in  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  132,  51 
L.  Ed.  742,  27  Sup.  Ct.  442,  judgment  on  demurrers  to  allegation  of  title 
in  fee  simple  goes  to  merits  and  is  conclusive;  Miller  v.  Margerie,  170 
Fed.  714,  96  C.  C.  A.  30,  decree  dismissing  suit  in  equity  on  general 
demurrer  is  not  on  merits  and  cannot  be  pleaded  in  bar  to  amended  bill ; 
Lindsley  v.  Union  Silver  etc.  Min.  Co.,  115  Fed.  50,  52  C.  C.  A.  640, 
holding  judgment  dismissing  complaint  on  refusal  to  amend  after  sus- 
taining demurrer  on  ground  of  failure  to  state  cause  of  action  is  bar; 
Donaldson  v.  Nealis,  108  Tenn.  642,  69  S.  W.  733,  holding  dismissal  of 
bill  on  ground  that  it  is  collateral  attack  on  decree  in  tax  proceedings 
not  bar  to  original  bill  in  nature  of  bill  of  review  to  set  aside  tax  sale ; 
Frye  v.  Miley,  54  W.  Va.  333,  46  S.  E.  139,  where  bill  to  set  aside 
fraudulent  conveyance  before  creditor's  demand  is  due  is  dismissed, 
decree  must  leave  plaintiff  right  to  prosecute  other  proper  suit  in   re- 
spect to  matters  complained  of  in  bill;  Cromwell  v.  County  of  Sac,  94 
U.  S.  364,  24  L.  Ed.  202,  holding  judgment  on  demurrer  no  bar  to  sec- 
ond action  if  merits  are  not  adjudicated;  Dixon  v.  Zadek,  59  Tex.  531, 
holding  judgment  on  demurrer  as  to  suflBciency  of  claim  is  res  judicata. 

Judgment^or  decree  on  merits  rendered  on  demurrer  as  constituting' 
former  adjudication.    Note,  Ann.  Gas.  191SA,  543,  544. 

Judgment  that  declaration  is  bad  cannot  be  pleaded  in  bar  to   ^ood 
declaration  for  same  cause  of  action. 
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Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  77,  73 
Pac.  616,  where,  on  sustaining  demurrer,  material  issues  had  to  he 
passed  on  and  plaintiff  did  not  amend  hut  allowed  entry  of  dismissal, 
judgment  was  res  adjudicata;  Gould  v.  Evansville  etc.  R.  R.  Co.,  91 
U.  S.  534,  23  L.  Ed.  419,  holding  judgment  on  demurrer  to  declaration 
on  bar  to  second  action  on  same  matters ;  North  Muskegon  v.  Clark,  62 
Fed.  697,  10  C.  C.  A.  591,  holding  judgment  sustaining  demurrer  to 
declaration  merely  bars  party  from  raising  same  question  again ;  Callup 
V.  Lichter,  4  Colo.  App.  299,  35  Pac.  986,  holding  judgment  on  demurrer 
to  complaint  omitting  essential  allegation  no  bar  to  good  complaint. 

Whra  one  is  basad  on  any  action  by  Judgment  on  demurrer,  confes- 
slon  or  verdict,  he  ia  barred  as  to  that  or  like  action  of  like  nature  for  same 
tiling,  forever. 

Approved  in  Four  Hundred  and  Twenty  Mining  Co.  v.  Bullion  Min. 
Co.,  3  Sawy.  653,  Fed.  Cas.  4989,  holding  judgment  issues  being  made 
and  found,  bar  to  further  action  on  same  matter. 

Judgment  on  demurrer  to  any  pleading  in  bar  of  action  is  same,  as 
respects  conclusiveness,  as  judgment  on  issue  of  fact  joined  upon  same  plead- 
ing and  found  in  favor  of  same  party. 

Approved  in  Board  of  County  Commrs.  v.  Cross,  12  N.  M.  75,  76, 
73  Pac.  616,  following  rule ;  Smith  v.  Cowell,  41  Colo.  185,  92  Pac.  22, 
decree  of  dismissal  without  prejudice  to  "action  at  law"  by  Federal 
court  sustaining  demurrer  was  bar  to  subsequent  suit  in  equity  in  State 
court;  Lockhart  v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  judgment  against 
plaintiff  on  bill  to  have  mine  location  declared  void  for  fraud  and 
collusion  of  defendants  and  violation  of  agreement  to  locate  claim  for 
plaintiff,  bars  suit  to  have  property  declared  to  be  held  in  trust  for 
plaintiff;  Gould  v.  Evansville  etc.  R.  R.  Co.,  91  U.  S.  533,  23  L.  Ed.  419, 
holding  judgment  on  facts  admitted  by  demurrer  or  otherwise  conclu- 
sive on  parties ;  Oregonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  11  Sawy.  573, 
27  Fed.  283,  holding  judgment  on  demurrer  conclusive  determination  of 
rights  of  parties;  Fuller  v.  Hamilton  County,  53  Fed.  415,  holding 
former  judgment  bar  to  further  action  whether  decided  on  demurrer  or 
hearing;  Shelbina  Hotel  Assn.  v.  Parker,  58  Mo.  329,  holding  party 
neglecting  to  defend  bound  by  amount  of  judgment;  Washington  etc. 
R.  R.  Co.  V.  Cazenove,  83  Va.  752,  holding  decree  dismissing  suit  on 
demurrer  not  questionable  in  suit  on  same  subject. 

Jndgment  of  court  of  concurrent  jurisdiction  or  of  same  court  on  same 
point  is  a  bar,  and  conclusive  upon  same  matter  between  same  parties  in 
subsequent  real  or  personal  action. 

Approved  in  Watson  v.  Richardson,  110  Iowa,  700,  80  N.  W.  417, 
holding  judgment  in  action  involving  title  to  realty  bar  to  action  in- 
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volving  title  to  personalty  when  issue  in  both  snits  is  whether  plaihtiff 
might  inherit  as  sole  heir;  Tioga  R.  R.  Co.  v.  Blossburg  ete.  R.  R.  Co., 
20  Wall.  143,  22  L.  Ed.  885,  holding  matter  decided  in  suit  on  contract 
cannot  again  be  litigated  on  same  contract;  Richardson  v.  Lockwood,  4 
Cliff.  132,  Fed.  Cas.  11,786,  holding  Supreme  Conrt  decision  on  patents 
bars  action  in  Circuit  Court  though  parties  differ;  The  Tubal  Cain,  9 
Fed.  836,  holding  judgment  bars  action,  defense  in  former  constituting 
grounds  of  claim  in  latter  suit;  Preston  v.  Walsh,  10  Fed.  317,  holding 
questions  settled  for  case  by  former  adjudication  of  same  questions  in 
same  case;  Gilmer  v.  Morris,  46  Fed.  335,  holding  judgment  no  bar  to 
action  claiming  property  on  different  ground ;  Huntley  v.  Holt,  59  Conn. 
107,  21  AjXL  St.  Rep.  78,  22  Atl.  35,  holding  judgment  conclusive  as  to 
all  suits  involving  same  question  though  different  subject ;  Sauls  v.  Free- 
man, 24  Fla.  223,  12  Am.  St.  Rep.  198,  4  South.  531,  holding  judgment 
of  mandamus  bar  to  bill  to  restrain  proceedings  under  mandamus  or- 
der; Hanna  v.  Read,  102  111.  603,  40  Am.  B^.  612,  holding  judgment 
conclusive  in  all  suits  involving  same  question  except  on  appeal  pro- 
ceedings ;  Harmon  v.  Auditor,  123  111.  134,  5  Am.  St.  Rep.  508,  13  N.  E. 
164,  holding  judgment  in  suit  questioning  validity  of  bonds  bar  to  suit 
involving  same  question ;  Weiss  v.  Guerineau,  109  Ind.  444,  9  N.  E.  402, 
holding  unauthorized  judgment  concludes  parties  upon  subjects  adjudi- 
cated until  set  aside ;  Goodenow  v.  Litchfield,  59  Iowa,  233,  9  N.  W.  110, 
holding  decree  in  suit  on  taxes  for  certain  years  conclusive  as  to  taxes 
for  subsequent  year;  Adams  County  v.  Graves,  76  Iowa,  646,  36  N.  W. 
891,  holding  decree  as  to  validity  of  contract  bar  to  action  to  repudiate 
contract ;  Hodge  v.  Shaw,  85  Iowa,  143,  89  Am.  St.  Rep.  294,  52  N.  W. 
10,  holding  general  judgment  giving  only  damages,  adjudication  that 
plaintiff  not  entitled  to  other  relief;  Scott  v.  Wagner,  2  Kan.  App.  391, 
42  Pac.  743,  holding  judgment  coextensive  with  and,  conclusive  as  to 
issues  on  which  ft  is  founded;  Madison  County  Court  v.  Richmond  etc. 
R.  R.  Co.,  80  Ky.  27,  holding  judgment  in  suit  involving  time  taken 
bar  to  proceedings  involving  same  question;  Heroman  v.  Louisiana  In- 
stitute, etc.,  34  La.  Ann.  815,  holding  parties  estopped  from  denying 
validity  of  mortgage  by  judgment  involving  validity;  Conery  v.  New 
Orleans  Waterworks  Co.,  41  La.  Ann.  933,  7  South.  16,  holding  suit 
on  water  contract  as  modified  not  estopped  by  judgment  on  former 
water  contract ;  Police  Jury  of  Lafourche  v.  Police  Jury  of  Terrebonne, 
49  La.  Ann.  1335,  22  South.  377,  holding  judgment  establishing  bound- 
ary lines  between  parishes  estopx>el  as  to  litigation  on  same  subject; 
State  V.  Brown,  64  Md.  204, 1  Atl.  56,  holding  judgment  bar  to  suit  where 
relief  prayed  and  averments  same  in  both  suits;  McLeod  v.  Lee,  17  Nev. 
117,  28  Pac.  127,  holding  judgment  involving  question  of  height  of  dam 
bar  to  suit  involving  same  question ;  Bamett  v.  Bamett,  9  N.  M.  205,  50 
Pac.  340,  holding  parties  finally  divorced  estopped  from  suing  for  prop- 
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erty  held  as  commnnity  property;  Petersine  v.  Thomas,  28  Ohio  St. 
601,  holding  judgment  and  decree  of  divorce  and  alimony  bar  to  new 
salt  for  alimony;  Almy  v.  Daniels,  15  R.  I.  314,  4  Atl.  755,  holding  deed 
and  title  passed  upon  by  court  becomes  jes  adjudicata ;  McCuUough  v. 
Dashiell,  85  Va.  41,  6  S.  E.  612,  holding  married  woman,  party  to  suit, 
.  bound  by  judgment;  Wilkes  v.  Davies,  8  Wash.  120,  2S  L.  B.  A.  105, 
35  Pac.  614,  holding  decision  construing  statute  conclusive  in  suit  be- 
tween same  parties  on  same  subject;  dissenting  opinion  in  Conery  v. 
New  Orleans  Water  works  Co.,  41  La.  Ann.  944,  946,  7  South.  21, 
majority  holding  suit  on  water  contract  as  modified,  not  estopped  by 
judgment  on  former  contract;  Hewett  v.  Williams,  48  La.  Ann.  709, 
19  South.  613,  in  dissenting  opinion,  majority  holding  judgment  dis- 
missing suit  on  unmatured  notes  is  not  pleadable  as  res  adjudicata; 
Yates  V.  Yates,  81  N.  C.  402,  holding,  judgment  being  pleaded  as  estop- 
pel, parol  proof  admissible  to  show  question  decided. 

Distinguished  in  Kelly  v.  Milan,  21  Fed.  867,  holding  judgment  over- 
ruling demurrer,  there  being  no  issue  on  merits,  no  bar  to  action; 
Keator  v.  St.  John,  42  Fed.  586,  holding  judgment  not  bar  as  to  issues 
not  raised  in  former  suit ;  Dixon  v.  Merritt,  21  Minn.  201,  holding  judg- 
ment denying  satisfaction  no  bar  to  suit  alleging  voidability  of  mort- 
gage; Ketchum  v.  Thatcher,  12  Mo.  App.  188,  holding  operation  of 
judgment  being  suspended  by  appeal,  judgment  not  pleadable  as  res 
adjudicata;' Philadelphia  v.  Ridge  Ave.  R.  R.  Co.,  142  Pa.  St.  493,  24 
Am.  St.  Rep.  515,  21  Atl.  983,  holding  judgment  no  bar  to  action  im- 
peaching validity  of  statute  on  which  former  action  proceeded. 

At  common  law,  Judgment  on  merits  barred  all  personal  suits,  except 
tUose  of  liigber  nature,  for  same  cause  of  action. 

Approved  in  Beloit  v.  Morgan,  7  Wall.  622,  19  L.  Ed.  206,  holding 
judgment  in  suit  between  same  parties  involving  same  title  bar  to  fur- 
ther action.  ^ 

Where  every  objection  urged  in  second  suit  could  have  been  urged  in 
former  suit;  matter  is  regarded  as  liaving  been  passed  on  and  former  Judg- 
ment is  conclusive  upon  parties. 

Approved  in  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  59,  77  C.  C.  A. 
315,  where  only  defense  pleaded  in  action  for  money  due  under  con- 
tract was  breach  of  ccptract  by  plaintiff,  judgment  therein  is  conclusive 
only  on  that  question  in  subsequent  suit  for^  wrongful  termination  of 
contract  by  defendant;  Georgia  R.  R.  etc.  Co.  v.  Wright,  132  Fed.  917, 
State  decision  that  railroad  charter  was  contract  precluding  imposi- 
tion of  tax  in  excess  of  certain  percentage  is  res  adjudicata  in  subse- 
quent suit  for  taxes  for  other  year  under  ^i^^i'^i^t  statute;  Wilcox  & 
Gibbs  Sewing  Mach.  Co.  v.  Sherborne,  123  Fed.  878,  59  C.  C.  A.  363, 
holding  judgment  for  plaintiff  in  suit  to  recover  royalties  is  bar  to 


7  Wall.  82-107 


NOTES  ON  U.  S.  REPORTS. 


536 


defense  in  second  suit  for  subsequently  accruing  royalties,  where  defense 
raised  in  first  suit  was  termination  of  contract  by  reason  of  invalidity 
of  patent;  Quirk  v.  Rooney,  130  Cal.  511)  62  Pac.  827,  holding  judg- 
ment in  suit  on  theory  of  implied  trust  bar  to  suit  on  theory  of  excess 
trust;  Carmody  v.  Simpson-Sullivan  Co.,  44  App.  D.  C.  44,  in  action 
of  fraud  against  real  estate  agent  and  president  to  recover  secret  profits  . 
and  commission  paid  by  plaintiff,  record  of  unsuccessful  prior  action 
by  president  against  plaintiff  to  recover  commission  was  inadmissible; 
Howcott  V.  Petit,  106  La.  553,  31  South.  62,  holding  in  petitory  actions 
case  is  same  where  defendant  being  real  party  in  interest  title  subse- 
quently relied  on  stands  in  name  of  another  who  holds  as  his  repre- 
sentative and  for  his  accommodation  and  account ;  Feldmeyer  v.  Wemtz, 
119  Md.  292,  86  Atl.  989,  where  plaintiff's  grantor  failed  to  exercise 
option  to  terminate  lease  and  defendant  held  over,  judgment  against 
plaintiff  in  ejectment  bars  subsequent  action  until  term  expires ;  Stouffer 
V.  Wolfkill,  114  Md.  610,  80  Atl.  302,  judgment  for  balance  of  claim 
against  estate  after  making  deduction  based  on  check  was  conclusive 
against  administrator  as 'to  claimant's  right  to  check;  National  Marine 
Bank  v.  Heller,  94  Md.  218,  50  Atl.  522,  holding  ratification  of  account 
in  which  payment  of  taxes  directed  is  bar  to  attack  on  payment  out 
of  fund  by  creditors;  McKimmon,  Currie  &  Co.  v.  Caulk,  170  N.  C.  56, 
86  S.  E.  810,  judgment  in  partition  suit  allotting  land  to  defendant  and 
her  husband  does  not  estop  defendant  from  setting  up  in  action  against 
grantee  of  husband  after  divorce  that  husband's  name  was  inserted  by 
mistake;  Pinnell  v.  Burroughs,  168  N.  C.  318,  84  S.  E.  366,  judgment 
ordering  sale  of  real  estate  to  pay  decedeilt's  debts  directly  involving 
title  is  conclusive  on  parties  not  contesting  title  or  setting  up  interest 
they  may  have  had ;  Ferebee  v.  Sawyer,  167  N.  C.  203,  L.  R.  A.  1915B, 
640,  83  S.  E.  19,  mortgagor  is  estopped  to  deny  validity  of  foreclosure 
sale,  where  in  previous  action  between  mortgagor  and  purchasers  sale 
was  held  valid  and  judgment  had  not  been  set  aside  on  appeal;  Whita- 
ker  V.  Garren,  167  N.  C.  662,  83  S.  E.  761,  in  proceeding  to  establish 
boundary,  where  title  was  not  put  in  issue,  judgment  is  estopx>el  as  to 
location  of  boundary  line,  but  not  as  to  title;  Owen  v.  Needham,  160 
N.  C.  384,  76  S.  E.  212,  plaintiff  in  partition  suit  alleging  decedent  died 
seised  and  possessed  of  land  was  estopped  to  deny  in  subsequent  suit 
that  decedent  was  owner;  Coltrane  v.  Laughlif,  157  N.  C.  287,  288, 
72  S.  E.  963,  judgment,  in  suit  by  heir  for  partition  and  for  improve- 
ments placed  on  land  pursuant  to  contract  that  there  was  no  contract, 
bars  action  by  heir  for  breach  of  contract  to  convey  land;  McDuffie  v. 
Geiser  Mfg.  Co.,  41  Okl.  496,  138  Pac.  1032,  where  question  of  jurisdic- 
tion over  defendant  was  directly  in  issue  judgment  was  conclusive  upon 
defendant,   though   grounds   existed  that   could  not  have  been   ur^ed 
before;  Woodworth  v.  Town  of  Hennessey,  32  Okl.  274,  122  Pac.  227, 
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decree  enjoining  entering  assessment  on  tax-rolls  against  lot  is  res 
judicata  in  suit  for  mandamus  to  compel  county  clerk  to  extend  tax 
on  tax-rolls;  Pratt  v.  Ratliff,  10  Okl.  174,  61  Pac.  525,  holding  decree 
in  suit  to  enjoin  execution  on  judgment  alleged  to  be  void  as  res  adjudi- 
cata  in  replevin  against  sheriff  holding  under  execution  on  judgment; 
Moore  v.  Snowball,  98  Tex.  24,  107  Ain.  St.  Rep.  596,  66  L.  R.  A.  745, 
81  S.  W.  8,  decree  in  trespass  to  try  title,  where  it  was  allep:cd  tax 
sale  void  for  want  of  service  and  because  property  sold  in  bulk  not 
res  adjudicata  in  suit  for  reconveyance,  alleging  invalidity  of  tax  sale 
because  of  irregularities  causing  property  to  be  sold  for  inadequate 
price;  State  v.  McEldowney,  54  W.  Va.  702,  47  S.  E.  653,  decree  in 
suit  assailing  tax  deed  for  errors  and  irregularities  in  ^ale  is  not  res 
adjudicata  on  question  of  power  to  sell  for  taxes;  Smith  v.  Ontario, 
18  Blatchf.  456,  4  Fed.  388,  holding  judgment  estot)pel  only  as  to  mat- 
ters in  issue  on  which  verdict  was  rendered ;  Gilmer  v.  Morris,  30  Fed. 
480,  holding  person  failing  to  present  proof  estopped  by  judgment  from 
ever  presenting  it ;  Lamb  v.  McConkey,  76  Iowa,  49,  40  N.  W.  78,  hold- 
ing judgment  on  demurrer  binding  as  to  all  matters  properly  pleadable 
at  time;  Mason  v.  Summers,  24  Mo.  App.  182,  Lorillard  v.  Clyde,  122 
N.  Y.  47,  19  Am.  St.  Rep.  473,  25  N.  E.  294,  and  Parkes  v.  Clift,  9  Lea, 
529,  all  holding  judgment  conclusive  as  to  issues  on  pleadings  which 
party   could  have  litigated;  Webster  v.  Mann,  56  Tex.  123,  holding 
judgment  of  validity  of  deed  conveying  one  lot  conclusive  as  to  all  lots ; 
Xichols  v.  Dibrell,  61  Tex.  541,  holding  title  properly  issuable  in  former 
suit  concluded  by  judgment  therein ;  Darragh  v.  Kaufman,  2  Posey,  107, 
holding  plaintiff  concluded  by  former  judgment  as  to  facts  involved 
in  such  suit;  Blackwell  v.  Bragg,  78  Va.  539,  holding  matter  passed  on 
in  decree  of  settlement  and  distribution  is  res  adjudicata;  Fishbume  v. 
Fei^uson,  85  Va.  325,  7  S.  E.  363,  holding  decree  annulling  deed  no 
bar  to  suit  on  contract  to  convey  same  land. 

In  Federal  courts,  If  amount  for  which  judgment  should  be  rendered 
is  uncertain, 'damages  may,  on  request  of  either  party,  be  assessed  by  Jury, 
but  if  sum  is  certain,  court  or  clerk  may  compute  amount,  or  court  may 
compute  amount  when  sum  is  uncertain,  if  neither  party  requests  jury. 

Approved  in  Grock  v.  Fuller  Lumber  Co.,  153  Fed.  275,  82  C.  C.  A. 
402,  where,  upon  default  of  defendant,  counsel  requests  auditor,  request 
for  jury  trial  four  months  after  default  and  after  unfavorable  report 
by  auditor  comes  too  late. 

Interest  on  coupons  attached  to  bonds  issued  by  city  should  be  allowed 
from  date  when  due  until  date  of  judgment. 

Approved  in  Columbus  S.  &  H.  R.  R.  Co.  Appeals,  109  Fed.  193,  48 
C.  C.  A.  275,  holding,  under  New  York  statute,  interest  not  recoverable 
on  coupons  which  remain  in  hands  of  holder  of  railroad  bonds  from 
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which  they  have  not  been  detached;  Lake  Co.  v.  linn,  29  Colo.  459,  68 
Pac.  842,  allowing  interest  on  unpaid  oonpons  from  connty  bonds. 

Distinguished  in  dissenting  opinion  in  Lake  Co.  v.  Linn,  29  Colo.  464, 
68  Pac.  844,  majority  allowing  interest  on  unpaid  coupons  from  county 
bonds. 

Bonds  and  coupons  issued  by  city  in  payment  of  stock  subscription  to 
railroad  have  all  qualities  of  commercial  paper. 

Approved  in  Mayor  etc.  of  Davenport  v.  United  States  ex  rel.  Lord, 
9  Wall.  414,  19  L.  Ed.  707,  holding  city  issuing  bonds  estopped  from 
denying  their  validity  in  hands  of  innocent  purchaser;  Clark  v.  Iowa 
City,  20  Wall.  589,  22  L.  Ed.  429,  holding  coupons  severed  from  bonds 
become  negotiable  paper,  independent  of  bonds;  Cromwell  v.  County  of 
Sac,  94  U.  S.  362,  24  L.  Ed.  201,  holding  possession  of  coupons  raises 
presumption  that  holder  paid  value  in  good  faith;  Miller  v.  Town  of 
Berlin,  13  Blatchf.  250,  Fed.  Cas.  9562,  holding  purchaser  from  bank 
purchasing  coupons  without  notice  need  not  prove  validity  of  coupons; 
First  National  Bank  v.  Bennington,  16  Blatchf.  54,  Fed.  Cas.  4807,  hold- 
ing assumpsit  proper  remedy  to  recover  upon  coupons  attached  to 
municipal  bonds;  Chesapeake  etc.  Canal  Co.  v.  Blair,  45  Md.  110,  hold- 
ing same  relief  given  where  coupon  bonds  are  lost  as  in  loss  of  other 
negotiable  instruments;  Nesbit  v.  Independent  School  District,  25  Fed. 
637,  holding  purchaser  of  school  district  bonds  charged  with  knowledge 
of  district's  power  to  issue  bonds;  dissenting  opinion  in  State  v.  Clin- 
ton, 28  La.  Ann.  400,  majority  holding  bona  fide  holder  of  bonds  charged 
*  with  notice  of  defect  in  issuance. 

Bonds  and  coupons  as  negotiable  instruments.    Note,  23  Am.  Bep. 
16. 

Coupons  are  written  contracts  for  payment  of  money,  and  being  drawn 
in  form  separable  from  bonds,  are  negotiable,  and  suit  may  be  brought 
thereon  without  producing  bonds  to  wbicb  tbey  were  attached. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  4,»66  L.  R.  A. 
364,  49  C.  C.  A.  198,  upholding  Federal  jurisdiction  of  suit  on  municipal 
bond  coupons  payable  to  bearer,  though  original  holders  could  not  main- 
tain actions  thereon ;  Edwards  v.  Bates  County,  163  U.  S.  271,  41  L.  Ed. 
156,  16  Sup.  Ct.  968,  holding  bonds  amounting  to  two  thousand  dollars, 
addition  of  coupons  gives  Circuit  Court  jurisdiction;  Granniss  v.  Chero- 
kee Township,  47  Fed.  430,  holding  coupons  negotiable  paper  distinct 
from  bonds  and  from  each  other;  Doming  v.  Houlton,  64  Me.  262,  18 
Am.  Rep.  258,  holding  bona  fide  holder  of  coupons  not  chaigeable  with 
notice  of  defect  in  bonds;  Greene  County  v.  Kortrecht,  81  Fed.  241,  26 
C.  C.  A.  381,  holding  interest  on  coupons  and  bonds  not  matter  in  con- 
troversy giving  Circuit  Court  jurisdiction. 

Coupon  bonds.    Note,  64  Am.  Dec.  430. 
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Interest  is  due  on  debt  from  time  payment  is  unjustly  refused,  but  de- 
mand is  not  necessary  on  note  payable  on  given  day;  bence  coupons  bear 
interest  after  payment  of  principal  is  unjustly  neglected  or  refused. 

Approved  in  Corcoran  v.  Chesapeake  etc.  Canal  Co.,  1  McAr.  (D.  C.) 
363,  365,  366,  coupon  payable  upon  presentation  and  demand  can  bear 
interest  only  from  date  of  maturity  and  after  pa3nnent  has  been  de- 
manded and  unjustly  refused;  National  Bank  of  New  York  City  v. 
Mechanics'  National  Bank,  94  U.  S.  441,  24  L.  Ed.  179,  holding  depositor 
in  national  bank  suspending  payment  entitled  to  interest  from  date  of 
demand;  Cromwell  v.  County  of  Sac,  96  U.  S.  62,  24  L.  Ed.  688,  holding 
municipal  bond  coupons  bear  interest  after  maturity;  Town  of  Wal- 
nut V.  Wade,  103  U.  S.  696,  26  L.  Ed.  630,  holding  interest  on  coupons 
sued  on  properly  allowed  in  judgment;  Koshkonong  v.  Burton,  104 
U;  S.  677,  26  L.  Ed.  890,  holding  interest  properly  allowed  upon  coupon^ 
from  date  of  maturity  of  municipal  bonds;  United  States  Mtg.  Co.  v. 
Speny,  138  U.  S.  342,  84  L.  Ed.  980,  11  Sup.  Ct.  330  (reversing  26  Fed. 
729),  holding  interest  payable  simply  on  amount  of  face  of  coupon;  New 
England  Mtg.  Security  Co.  v.  Vader,  12  Sawy.  71,  28  Fed.  272,  holding  in- 
terest notes  draw  interest  at  agreed  rate  from  time  of  maturity;  United 
States  Mtg.  Co.  v.  Sperry,  26  Fed.  729,  holding  coupons  given  for  install- 
meiits  of  interest  draw  interest;  Huey  v.  Macon  County,  35  Fed.  482, 
holding  coupons  on  municipal  bonds  bear  interest  from  day  when  payable ; 
Caldwell  v.  Dunklin,  65  Ala.  465,  holding  bonds  and  coupons  not  paid 
at  maturity  bear  interest;  Stickney  v.  Moore,  108  Ala.  593,  19  South. 
79,  holding  payment  of  interest  on  overdue  installments  of  interest  is 
not  usury ;  Drury  v.  Wolfe,  134  111.  297,  26  N.  E.  627,  holding  coupon 
bears  interest  upon  amount  of  face,  such  interest  not  being  indefinitely 
compounded;  Bowman  v.  Neely,  137  111.  447,  27  N.  E.  759,  holding 
interest-bearing  coupons,  payable  to  bearer,  have  legal  effect  of  promis- 
sory notes;  Virginia  v.  Chesapeake  etc.  Canal  Co.,  32  Md.  547,  holding 
overdue  coupons  attached  to  corporation  bonds  draw  interest;  Welsh  v. 
First  Division  St.  Paul  etc.  R.  R.  Co.,  25  Minn.  324,  holding  holder  of 
overdue  coupons  entitled  to  interest  thereon;  Burroughs  v.  Richmond 
County  Commissioners,  65  N.  C.  235,  holding  mandamus  lies  to  compel 
payment  of  interest  on  coupons  detached  from  county  bonds;  Gilbert 
V.  Washington  City  etc.  R.  R.  Co.,  33  Gratt.  599,  holding  coupon  bonds 
issued  conformably  to  mortgage  bear  interest  secured  by  mortgage. 

Distinguished  in  Mathews  v.  Toogood,  23  Neb.  538,  8  Am.  St.  Rep. 
182,  37  N.  W.  266,  holding  interest  coupons  attached  to  promissory  note 
do  not  bear  interest  under  Nebraska  statute. 

Interest  on  overdue  interest  as  usury.    Note,  13  Ann.  Gas.  163. 

That  former  Judgment  may  operate  as  estoppel,  record  must  show  that 
point  in  controversy  was  necessarily  decided  in  former  suit,  or  that  it  was 
in  fact  decided  must  be  shown  by  extrinsic  proof. 
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Approved  in  Scott  v.  Wagner,  2  Kan.  App.  391,  42  Pac.  743,  in  action 
to  foreclose  real  estate  and  chattel  mortgages,  where  heir  was  joined  to 
bar  interest  in  land,  and  judgment  directed  sale  of  property  by  general 
description,  heir  was  not  estopped  to  show  ownership  in  certain  portion 
of  personal  property ;  Harris  v.  Mason;  120  Tenn.  677,  25  L.  B»,  A. 
(N.  A,)  1011,  115  S.  W.  1148,  judgment,  in  action  against  purchaser  of 
tax  title,  against  owner  for  failure  to  prove  his  title,  was  not  conclusive 
as  to  validity  of  purchaser's  title  in  subsequent  action;  Hart  v.  Bates, 
17  S.  C.  43,  holding  defense  of  res  adjudicata  extends  only  to  matters 
necessarily  decided;  Ex  parte  Roberts,  19  S.  C.  158,  holding  point  must 
be  expressly  or  of  necessity  decided  to  become  res  adjudicata;  Ruff  v. 
Doty,  26  S.  C.  177,  4  Am.  St.  Rep.  711,  1  S.  E.  709,  holding  judgment 
in  ejectment  no  estoppel  to  suit  attacking  deed  for  fraud. 


7  WaU.  107-113,  19  L.  Ed.  154,  DURANT  ▼.  THE  ESSEX  COMPANY. 

Decree  dismissing  bill  in  former  suit,  absolnte  in  terms,  is  adjudication 
of  merits  and  bar  to  further  litigation  on  same  subject  b'etween  same  parties. 
Approved  in  Baker  v.  Cummings,  181  U.  S.  125,  45  L.  Ed.  780,  21 
Sup.  Ct.  581,  holding  unconditional  dismissal  on  merits  of  bill  in  equity 
is  bar  to  use  of  cause  of  action  as  setoff  in  action  at  law;  Continental 
Trust  Co.  V.  Tallassee  Falls  Mfg.  Co.,  222  Fed.  701,  judgment  of  State 
court  dismissing  suit  to  quiet  title  because  plaintiff  Was  out  of  posses- 
sion was  not  bar  to  subsequent  suit  in  Federal  court  by  trustee  in  mort- 
gage to  secure  bonds  against  such  plaintiff;  Worrell  v.  Whitney,  185 
Fed.  1002,  decree  dismissing  suit  in  equity  because  complainant  fails  to 
establish  essential  element  of  cause  of  action  was  on  merits,  and  res 
judicata;  Wilson  v.  Smith,  126  Fed.  919,  61  C.  C.  A.  446,  holding,  under 
Pennsylvania  act  of  1834,  conferring  on  orphan's  court  jurisdiction  in 
all  cases  for  recovery  of  legacies,  and  giving  Court  of  Common  Pleas 
concurrent  jurfsdiction,  judgment  on  merits  in  proceeding  in  orphan's 
court  by  legatee  to  compel  executor  to  whom  ancillary  letters  have  been 
issued  to  collect  assets  in  Pennsylvania  was  res  adjudicata  of  his  claim ; 
In  re  Lemmon  &  Gale  Co.,  112  Fed.  299,  50  C.  C.  A.  247,  holding  bank- 
ruptcy court's  unconditional  order  dismissing  trustees'  petition  to  de- 
clare property  part  of  bankrupt's  estate  is  conclusive;  Cummings  v. 
Baker,  16  App.  D.  C.  17,.  decree  of  dismissalin  suit  to  vacate  sale  of 
partnership  interest  for  fraud  on  ground  of  laches  was  not  adjjidication 
upon  merits;  Strong  v.  Grant,  2  Mackey  (D.  C),  226.  decree  dismissing 
suit  in  equity  for  invalidity  of  merchanics'  lien  does  not  bar  action 
upon  note ;  Oakes  v.  Ziemer,  71  Neb.  69,  98  N.  W.  445,  decree  dismissing 
application  by  nonresident  to  open  decree  for  want  of  notice  was  res 
judicata  where  former  answer,  held  insufficient,  contained  all  facts  on 
which  appellant  claims  right  to  open  decree;  Lyon  v.  Perin  &  Gaff  Mfg. 
Co.,  125  U.  S.  702,  31  L.  Ed.  841,  8  Sup.  Ct.  1026,  holding  decree  of 
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Circuit  Court  of  Ohio  dismissing  bill  bar  to  further  litigation;  Howth 
V.  Owens,  30  Fed.  911,  holding  unconditional  order  striking  name  from 
record  bar  to  application  for  leave  to  revive;  Gamer  v.  Second  Nat. 
Bank,  89  Fed.  636,  holding  judgment  determining  the  rights  is  conclu- 
sive, though  on  default  or  a  dismissal ;  Gk>rdon  v.  Johnson,  3  Colo.  App. 
142,  32  Pac.  348,  holding  judgment  on  demurrer  holding  contract  void, 
bar  to  action  for  specific  performance;  Sauls  v.  Freeman,  24  Fla.  223, 
12  Am.  St.  Rep.  198,  4  South.  531,  holding  mandamus  ordering  election 
final  decree  as  to  validity  of  petition  for  writ ;  Adams  County  v.  Graves, 
75  Iowa,  646,  36  N.  W.  891,  holding  decree  dismissing  suit  to  annul 
conveyance  estops  plaintiff  from  suing  to  recover  possession;  Lamb  v. 
McConkey,  76  Iowa,  49,  40  N.  W.  78,  holding  dismissal  on  demurrer 
final  adjudication  of  all  matters  pleaded  or  pleadable  in  suit;  McRee  v. 
Gardner,  131  Mo.  607,  33  S.  W.  167,  holding  absolute  decree  of  dismissal 
should  be  rendered  only  upon  consideration  of  merits;  Carroll  v.  Pat- 
rick, 23  Neb.  844,  37  N.  W,  675,  holding  decree  in  case  submitted  on 
pleadings,  final  judgment  on  merits ;  Washington  etc.  R.  R.  Co.  ▼.  Caze- 
nove,  83  Va.  753,  3  S.  E.  438,  holding  decree  dismissing,  on  demurrer, 
cross-bill  admitting  validity  of  bonds,  final  adjudication  of  validity; 
Watson  V.  WataoB,  46  W.  Va.  295,  31  S.  E.  940,  holding,  though  equity 
without  jurisdiction,  absolute  decree  dismissing  bill  conclusive  between 
parties ;'  Belleville  etc.  R.  R.  Co.  v.  Leathe,  84  Fed.  105,  28  C.  C.  A.  279, 
holding  absolute  decree  of  dismissal  does  not  establish  truth  of  all  de- 
fenses alleged;  National  Foundry  etc.  Works  v.  Oconto  City  Water 
Supply  Co.,  105  Wis.  68,  81  N.  W.  132,  arguendo. 

Distinguished  in  Smith  v.  Auld,  31  Kan.  267,  1  Pac.  629,  holding 
dismissal,  because  matter  not  properly  determinable  in  court,  no  bar  to 
subsequent  suit;  Philadelphia  v.  Ridge  Ave.  R.  R.  Co..  142  Pa.  St.  493, 
24  Am.  St.  Rep.  515,  21  Atl.  983,  holding  judgment  upholding  tax  under 
act  no  bar  to  suit  involving  validity  of  act ;  Cook  v.  Burnley,  45  Tex.  116, 
decree  of  dismissal  on  motion  upon  bill  and  answer  not  final  adjudica- 
tion of  merits. 

Decree  dismissing  bill,  unless  expressly  made  upon  grounds  not  go- 
ing to  merits,  is  final  decree. 

Approved  in  Ex  parte  Loung  June,  160  Fed.  259,  discharge  by  con- 
sent was  not  dismissal  on  merits,  and  not  res  judicata  in  action  to 
deport  Chinese  person;  Robinson  v.  American  Car  etc.  Co.,  142  Fed.  171, 
decree  of  dismissal  without  prejudice  of  bill  for  infringement  no  es- 
toppel in  question  of  validity  of  patent;  Homer  v.  Philadelphia  Co., 
71  W.  Va.  350,  76  S.  E.  664,  decree  dismissing  claim  of  fee-simple  in- 
terest in  oil  and  gas  within  tract  was  not  res  judicata  as  to  right  of 
royalty  in  oil  or  gas  taken;  Walker  v.  Rockman,  156  Wis.  192,  145 
N.  W.  767,  in  ejectment  where  plaintiff  fails  to  establish  title,  judg- 
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ment  may  be  entered  on  merits ;  Four  Hundred  and  Twenty  Mining  Cq. 
V.  Bullion  Mining  Co.,  3  Sawy.  653,  Fed.  Gas.  4989,  holding  judgment 
showing  issues  found,  and  judgment  entered  as  on  merits  conclusive 
between  parties;  Kelly  v.  Milan,  21  Fed.  863,  holding  decree  of  dis- 
missal by  consent,  reciting  agreement  to  declare  bonds  valid,  not  con- 
clusive; Gilmer  v.  Morris,  30  Fed.  479,  480,  holding  decree  dismissing 
bill  under  statute  of  limitations,  not  final  decree;  Graver  v.  Faurot,  64 
Fed.  242,  holding  decree  of  dismissal  purporting  to  be  final,  not  review- 
able in  absence  of  fraud;  Epstein  v.  Ferst,  35  Fla.  510,  17  South.  415, 
holding  decree  of  dismissal  without  prejudice  leaves  parties  as  though 
suit  had  not  been  filed ;  Robbins  v.  Hanbury,  37  Fla.  470,  19  South.  887, 
holding  decree  of  dismissal  ''because  complainant  shows  no  title," 
properly  made  ''without  prejudice";  Magill  v.  Mercantile  Real  Estate 
Co.,  81  Ky.  132,  holding  allowance  of  interest  found  due  before  prior 
suit  dismissed  "without  prejudice,"  not  error;  O'Keete  v.  Irvington 
etc.  Co.,  87  Md.  199,  39  Atl.  428,  holding  dismissal  of  decree  "with- 
out prejudice,"  intended  to  prevent  plea  of  res  ad  judicata;  Reynolds  v. 
Hennessy,  17  R.  1. 175,  23  Atl.  639,  holding  dismissal  of  bill  without  pre- 
judice no  bar  to  suit  for  remedy  at  law ;  Burton  v.  Burton,  58  Vt.  420,  5 
Atl.  283,  holding  decree  dismissing  libel  in  divorce  without  prejudice,  not 
bar  to  further  divorce  proceedings;  Hazen  v.  Lyndonville  Bank,  70  Vt. 
551, 67  Am.  St.  Rep.  684, 41  Atl.  1048,  holding  dismissal  without  prejudice 
doe9  not  affect  rights  of  parties  to  subsequent  litigation ;  Pa3me  v.  Grant, 
81  Va.  173,  holding  decree  dismissing  suit  without  prejudice,  no  bar  to 
second  suit  on  same  claim;  Kam  v.  Rorer  Iron  Co.,  86  Va.  762,  11 
S.  E.  434,  holding  decree  of  dismissal,  made  because  of  defective  plead- 
ings, not  final  judgment;  Farish  v.  New  Mexico  Min.  Co.,  5  N.  M.  287, 
21  Pac.  656,  holding  decree  dismissing  bill  for  nonprosecution,  and  re- 
fusing to  allow  qualification,  reversible  on  appeal. 

Distinguished  in  Webb  v.  Buckelew,  82  N.  Y.  561,  holding,  under 
code,  interlocutory  order,  not  judgment,  conclusive  on  parties. 

Effect  as  res  judicata  of  judgment  or  decree  "without  prejudice." 
Note,  Ann.  Gas.  1914A,  1107. 

Where  qualifying. words  do  not  accompany  decree  of  dismissal.  It  is 
presumed  to  have  been  made  on  merits. 

Approved  in  Greene  v.  United  Shoe  Machinery  Co.,  124  Fed.  964,  60 
C.  C.  A.  93,  holding  on  appeal  from  interlocutory  order  for  accounting 
in  patent  suit  Circuit  Court  of  Appeals  may  dismiss  appeal  without 
prejudice ;  Coates  v.  Santa  Fe  etc.  Ry.  Co.,  15  Ariz.  28,  135  Pac.  718, 
judgment  of  dismissal  with  prejudice  where  plaintiff's  attorney  con- 
fessed plea  in  bar  was  final  determination  upon  merits  and  res  adjudi- 
cata ;  Black  v.  Miller,  158  Iowa,  298,  138  N.  W.  537,  decree  in  partition 
suit  by  decedent's  children  dismissing  claim  for  share  of  land  for  services 
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was  res  adjudicata  of  claimant's  right  to  recover;  Prondzinski  v.  Gar- 
but,  10  N.  D.  308,  86  N.  W.  971,  holding  recital  in  equity  decree  of 
dismissal  that  it  was  without  prejudice  prevents  decree  from  operating 
as  bar;  Billing  ▼.  Gilmer,  60  Fed.  336,  8  C.  C.  A.  645,  holding  decree 
dismissing  bill  on  demurrer  affirmed  by  State  Supreme  Court,  final  de- 
cree on  merits;  Da  Costa  v.  Dibble,  40  Fla.  418,  24  South.  913,  holding 
dismissal  of  cause  on  final  hearing  presumed  to  be  on  merits;  Fleitas 
V.  Meraux,  47  La.  Ann.  241^  16  South.  852,  holding  decree  dismissing 
bjLll  is  determination  of  meHts,  unless  made  without  prejudice;  Martin 
V.  Evans,  85  Md.  13,  60  Am.  St.  Rep.  296,  36  L.  R.  A.  220,  36  Atl.  259, 
holding  decree  in  equity  without  qualifying  words,  final  adjudication 
of  merits ;  Diehl  v.  Marchant,  87  Va.  460,  12  S.  E.  804,  holding  decree 
dissolving  injunction  restraining  purchaser  from  taking  land  conclusive 
on  failure  to  appeal;  State  v.  Baltimore  etc.  R.  R.  Co.,  41  W.  Va.  95, 
23  S.  E.  681,  holding  decree  of  dismissal,  no  cause  of  action  being  shown, 
is  absolute. 

Distinguished  in  Dunham  v.  Carson,  37  S.  C.  283, 15  S.  B.  963,  holding 
order  allowing  discontinuance  granted  at  chambers  without  qualification, 
not  adjudication  of  merits;  Seamster  v.  Blackstock,  83  Va.  236,  5 
Am.  St.  Rep.  264,  2  S.  E.  38,  holding  decree  dismissing  petition  to  annul 
decrees  affecting  rights,  not  final  determination  of  rights. 

Omission  of  court  to  express  that  decree  of  dismissal  was  rendered 
without  consideration  of  merits,  will  be  corrected  by  Supreme  Court  on 
appeaL 

Approved  in  Swan  Land  etc.  Co.  v.  Frank,  148  U.  S.  612,  37  L.  Ed,  581, 
13  Sup.  Ct.  694,  holding  Supreme  Court  may  remand  bill  dismissing  bill 
absolutely  to  be  dismissed  without  prejudice ;  Security  Savings  etc.  Assn. 
V.  Buchannan,  66  Fed.  803,  14  C.  C.  A.  97,  holding  Supreme  Court  may 
remand  decree  dismissing  bill  and  order  dismissal  without  prejudice; 
Carberry  v.  West  Virginia  etc.  R.  R.  Co.,  44  W.  Va.  265,  28  S.  E.  696, 
where  bill  is  not  dismissed  on  the  merits,  it  is  error  to  insert  a  restrain- 
ing clause.    Bodkin  v.  Arnold,  45  W.  Va.  96,  30  S.  E.  156,  arguendo. 

Distinguished  in  Watson  v.  United  States  Sugar  Refinery,  68  Fed.  773, 
15  C.  C.  A.  662,  holding  decree  of  dismissal  on  demurrer  going  to  merits, 
is  filial. 

Though  decree  of  affirmance  was  rendered  by  court  divided  in  opinion, 
such  decree  is  the  decree  of  the  entire  court,  division  being  reason,  but  not 
part,  of  Judgment. 

Approved  in  Hertz  v.  Woodman,  218  U.  S.  213,  54  L.  Ed.  1005,  30 
Sup-  Ct.  621,  court  will  affirm  without  opinion  where  judgment  under 
review  is  not  decided  to  be  erroneous  by  majority  of  court;  Westhus 
V.  Union  Trust  Co.,  168  Fed.  619,  94  C.  C.  A.  95,  judgment  of  affirmance 
by  equally  divided  appellate  court  conclusively  settles  rights  of  parties, 
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but  does  not  establish  precedent;  Charlottesville  etc.  Ry.  Co.  v.  Rubin, 
107  Va.  752,  60  S.  E.  101,  where  appellate  court  is  divided,  judi^cnt 
of  lower  court  will  be  affirmed;  Hartman  v.  Greenhow,  102  U.  S.  676, 
26  L.  Ed.  273,  holding  judgment  of  Virginia  court,  rendered  by  divided 
court,  reviewable  in  Supreme  Court;  Bird  v.  Penn.  Mut.  Life  Ins.  Co., 
3  Fed.  Cas.  436,  holding  affirmance  of  judgment  by  divided  court,  con- 
clusive as  between  litigants;  Kolb  v.  Swann,  68  Md.  521,  13  Atl.  380, 
holding  effect  of  judgment  not  dependent  on  number  of  judges  decid- 
ing and  concurring;  Martin  v.  Evans,  85  Md.  14,  60  Am.  St.  Eep.  297, 
36  L.  B.  A.  220,  36  Atl.  260,  holding  decree  in  equity  dismissing  case 
unaffected  by  opinion  filed  in  case;  Lyon  v.  Circuit  Judge  for  Ingham 
County,  37  Mich.  379,  holding  judgment  of  affirmance  by  divided  court 
valid  and  conclusive;  Lathrop  v.  Knapp,  37  Wis.  313,  holding  judg- 
ment of  divided  court,  overruling  demurrer,  final  as  to  facts  involved; 
State  V.  Circuit  Court,  71  Wis.  608,  38  N.  W.  198,  holding  affirmance 
of  judgment  by  divided  court  valid  judgment  of  court. 

Effect  of  division  of  Court  upon  decree.    Note,  86  Am.  Dec.  689. 

Doctrine  of  stare  decisis  as  applicable  to  decision  by  divided  court. 
Note,  16  Ann.  Gas.  113. 

Vendor  and  purchaser — Tender  of  deed.    Note,  37  Am.  St.  Rep. 
32. 

Miscellaneous.  Cited  in  Tankersley  v.  Pettis,  71  Ala.  184,  in  arg^u- 
ment  of  counsel;  Durrant  v.  Essex  Co.,  101  U.  S.  556,  25  L.  Ed.  963, 
to  show  holding  court  on  previous  trial  of  same  case. 


7  Wall.  113-118,  19  L.  Ed.  85,  KENDALL  V.  UNITED  STATES. 

Debt  or  fnnd,  to  be  capable  of  equitable  ausigmnent,  must  be  recognized 
or  definite  debt  or  fund  in  handB  of  person  admitting  obligation  to  pay,  or 
it  most  be  liquidated  demand  enforceable  at  law. 

Approved  in  Buttrick  Lumber  Co.  v.  Collins,  202  Mass.  422,  89  N.  E. 
!141,  where  contractor  assigned  part  of  compensation  by  directing  owner 
in  writing  to  pay  certain  sum,  assignee  was  entitled  to  funds  in  owner's 
hands  as  against  subsequent  claims  of  contractor's  creditors;  Sykes  v. 
First  National  Bank,  2  S.  D.  256,  49  N.  W.  1062,  holding  assigrnraent 
of  specific  part  of  fund  gives  assignee  action  against  party  holdin^: 
fund;  Alexander  v.  Grand  Avenue  R.  R.  Co.,  54  Mo.  App.  75,  holding 
assignment  of  unliquidated  claim  for  damages  for  personal  injuries 
gives  no  right  thereto;  Burnett  v.  Crandall,  63  Mo.  416,  holding  as- 
signment of  debt,  without  debtor's  consent,  givgs  assignee  no  right 
to  portion  assigned. 

Distinguished  in  The  Alice  Strong,  57  Fed.  250,  holding  assignment 
by  libelant  of  definite  sum  out  of  amount  recovered  gives  lien  on  pro- 
ceeds. 


545 


COWLES  V.  MERCER  COUNTY.       7  Wall.  118-122 


Indian  claim  agatast  govenunant  which  had  not  bean  assented  to  by 
government,  and  which  remained  to  be  settled  1)7  negotiation  or  law,  cannot 
be  assigned  so  as  to  give  third  party  such  equitable  right  as  would  pre- 
vent United  States  from  compromising  claim  and  making  treaty  with 
Indians  for  its  settlement,  regardless  of  the  assignment. 

Approved  in  Ball  v.  Halsell,  161  U.  S.  77,  78,  82,  40  L.  Ed.  623,  625, 
16  Sup.  Ct.  555,  556,  holding  assignment  of  claim  against  government 
gives  assignee  no  action  against  assignor  for  moneys  received  on  claims. 


7  WaU.  11&-122,  19  L.  Ed.  86,  0OWI2S  v.  MEBCEB  COUNTY. 

Corporation  created  by  laws  of  State,  and  having  place  of  business 
within  State,  must  be  regarded  as  citizen,  within  meaning  of  Constitution 
giving  Federal  Jurisdiotion  upon  diverse  citizenship;  hence,  county  board 
of  supervisors,  all  of  whose  members  are  citizens  of  Illinois,  is  liable  to  suit 
in  Federal  courts  by  citizens  of  another  State. 

Approved  in  Wahl  v.  Franz,  100  Fed.  683,  40  C.  C.  A.  638,  holding 
proceeding  for  probate  of  will  not  within  jurisdiction  of  Circuit  Court, 
under  Act  of- 1888,  §§  1,  2;  Home  Insurance  Co.  v.  Morse,  20  Wall.  454, 
22  L.  Ed.  S69,  holding  unconstitutional  statute  requiring  agreement  that 
foreign  corporations  will  not  sue  in  Federal  courts;  Reagan  v.  Far- 
mers' Loan  etc.  Co.,  154  U.  S.  391,  38  L.  Ed,  1021,  14  Sup.  Ct.  1052, 
holding  nonresident   may   sue   in   Federal   courts   for  injury   through 
acts  of  Stal^e  officers;  Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  Ill, 
42  L.  Ed.  968,  18  Sup.  Ct.  530,  holding  Circuit  Court  of  State  has  jur- 
•  isdiction  of  action  by  nonresident  against  foreign  corporations ;  National 
Bank  v.  Sebastian  County,  5  Dill.  417,  Fed.  Cas.  10,040,  holding  Fed- 
eral jurisdiction  of  pending  suit  against  county,  not  defeated  by  State 
statutes;  Maltz  v.  American  Exp.  Co.,  1  Flipp.  612,  Fed.  Cas.  9002, 
holding  Federal  courts  have  jurisdiction  of  suit  by  nonresident  against 
corporation  organized  in  State;  Dundee  Mtg.  etc.  Co.  v.  School  Dis- 
trict, 10  Sawy.  71,  21  Fed.  152,  holding  suit  against  corporation  pre- 
sumed to  be  suit  against  citizen  of  State  creating  corporation;  Manu- 
facturers' Nat.  Bank  v.  Baack,  2  Abb.   (U.  ^.)   235,  8  Blatchf.  140, 
Fed.  Cas.  9052,  holding  stockholders  of  national  bank  presumed  citizens 
of  State  of  bank's  location;  Orange  National  Bank  v.  Traver,  7  Sawy. 
213,  7  Fed.  149,  holding  suit  against  foreign  corporation  presumed  suit 
against  citizens  of  State  creating  corporation;  Zambrino  v.  Galveston  etc. 
R.  R.  Co.,  38  Fed.  451,  holding  citizen  of  Mexico  may  sue  Texas  corpora- 
tion in  Federal  courts;  City  of  Ysleta  v.  Canda,  67  Fed.  7,  8,  holding 
municipal  corporation  citizen  of  State  creating  it,  for  pui-poses  of  giv- 
ing*  Federal  jurisdiction;  Morton  v.  Mutual  Life  Ins.  Co.,  105  Mass. 
147,  7  Am.  Rep.  506,  holding  corporation  created  and  doing  business 
in   New  York,  citizen  of  New  York;  dissenting  opinion  in  Baltimore 
etc.  R.  R.  Co.  V.  Baugh,  149  U.  S.  400,  37  L.  Ed.  786,  13  Sup.  Ct.  927, 
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majority  holding  suit  for  damages  against  foreign  corporation  tried 
under  general,  not  State  laws. 

Distinguished  in  Cooke  v.  State  Nat.  Bank,  52  N.  Y.  Ill,  11  Am.  Bep. 
676,  holding  national  hank  citizen  of  State^  where  located. 

'  Statute  of  Illinois  requiting  comities  to  sue  and  be  sued  in  drcnit 
Court  of  county  does  not  exempt  tbem  from  liaMlity  to  be  sued  in  national 
courts. 

Approved  in  Lincoln  County  v.  Luning,  133  U.  S.  531,  33  L.  Ed.  767, 
10  Sup.  Ct.  364,  holding  State  statute  cannot  confer  exclusive  juris- 
diction of  suits  against  county  on  County  Courts;  Blake  v.  McClung, 
172  U.  S.  265,  43  L.  Ed.  38,  19  Sup.  Ct.  172,  holding  State  cannot  deny 
to  citizens  of  other  States  privileges  given  its  own. 

No  State  statute  can  limit  Jurisdiction  of  national  courts,  given  by 
Constitution;  of  suits  between  citizens  of  different  States. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
500,  Ann.  Oas.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  where  con- 
tract of  corporation  of  one  State  not  complying  with  laws  of  another 
State  in  which  contract  is  made  is  not  void,  corporation  can  maintain 
action  in  Federal  courts;  Loeb  v.  Trustees  of  Columbia  Township, 
179  U.  S.  486,  45  L.  Ed.  288,  21  Sup.  Ct.  180,  holding  municipality  is 
within  Judiciary  Act  of  1888,  §  1,  under  which  assignee  of  chose  in 
action  made  by  corporation  and  payable  to  bearer  may  invoke  Fed- 
eral jurisdiction  without  regard  to  citizenship  of  original  holder;  Tucker 
V.  Hubbert,  196  Fed.  852,  117  C.  C.  A.  365,  Federal  court  may  enforce 
payment  j>f  judgment  by  mandamus,  though  State  statute  provides 
different  remedy;  McClellan  v.  Carland,  187  Fed.  919,  110  C.  C.  A.  49, 
jurisdiction  of  Federal  courts  to  enforce  trust  for  creditors,  heirs  and 
legatees  against  estate  of  deceased  person  may  not  be  impaired  by  State 
laws ;  St.  Louis  &  S.  F.  R.  Co.  v.  Allen,  181  Fed.  723,  Federal  court  has 
jurisdiction  to  declare  void  statute  interfering  with  interstate  com- 
merce and  to  enjoin  institution  of  proceedings  in  State  court,  but  has 
no  power  to  stay  pending  proceedings  by  injunction;  Delaware  L.  & 
W.  R.  Co.  V.  Stevens,  172  Fed.  608,  interstate  railway  ordered  by 
State  commission  to  stop  trains  at  certain  points  was  not  bound  to 
seek  relief  in  State  court  before  filing  bill  in  Federal  court  to  restrain 
enforcement  of  order;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157 
Fed.  967,  Federal  court  has  jurisdiction  of  suit  against  State  railroad 
commission  to  enjoin  enforcement  of  rates  alleged  to  be  confiscatory; 
Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314,  315,  State  stat- 
ute authorizing  proceedings  by  attorney  general  at  relation  of  sujjer- 
visor  to  annul  charters  of  insolvent  investment  companies  did  not  deprive 
Federal  court  of  jurisdiction  of  suit  by  bondholders  against  insolvent 
corporation  and  right  to  take  possession  of  securities;  Barber  Asphalt 
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etc.  Co.  V.  Morris,  132  Fed.  949,  950,  67  L.  R.  A.  761,  66  C.  C.  A.  65, 
Daluth  charter  which  provides  for  appeals  from  allowance  or  rejec- 
tion of  city  claims  to  State  coigrt,  and  prohibits  payment  pending  appeals, 
does  not  restrict  Federal  court  jurisdiction  over  claims;  In  re  Dela- 
field,  109  Fed.  679,  holding  Federal  courts  have  jurisdiction  of  suit 
to  determine  compensation  for  property  take  under  eminent  domain 
where  requisite  amount  and  diversity  of  citizenship  exist;  Myers  v. 
Chicago  &  N.  W.  Ry.  Co.,  118  Iowa,  321,  91  N.  W.  1079,  holding  appeal 
from  assessment  of  commiissioners  in  condemnation  proceedings  is  re- 
movable suit;  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  209,  36  L.  Ed. 
945, 13  Sup.  Ct.  47,  holding  Kentucky  corporation  sued  in  Circuit  Court 
miaffected  by  Texas  practice  statutes;  Mexican  etc.  R.  R.  Co.  v.  Pink- 
ney,  149  U.  S.  206,  37  L.  Ed.  704,  13  Sup.  Ct.  864,  holding  Federal  courts, 
sitting  in  Texas,  not  bound  by  Texas  practice  statutes;  Smyth  v.  Ames, 
169  U.  S.  617,  42  L.  Ed.  838,  18  Sup.  Ct.  422,  holding  rights  of  person 
to  sue  in  Federal  courts  unaffected  by  statutes  prescribing  remedy; 
Davis  V.  James,  10  Biss.  65,  2  Fed.  621,  holding  Federal  court  jurisdic- 
tion undefeated  by  statute  regulating  foreclosure  of  mortgage  on  trust 
estate;  Orange  Nat.  Bank  v.  Traver,  7  Sawy.  213,  7  Fed.  148,  holding 
foreign  corporation  nonresident  citizen  and  entitled  to  sue  in  Federal 
court;  Vincent  v.  County  of  Lincoln,  30  Fed.  750,  762,  holding  Nevada 
counties  liable  to  suit  in  any  court  of  competent  jurisdiction;  Hoover 
v.  Crawford  County,  39  Fed.  9,  holding  State  statute  cannot  limit  Fed- 
eral jurisdiction  of  suit  between  nonresident  and  county;  East  Tennes- 
see etc.  R.  B.  Co.  V.  Atlanta  etc.  R.  R^Co.,  49  Fed.  612,  15  L.  R.  A. 
Ill,  holding  jurisdiction  of  Federal  courts  unaffected  by  statutes  regu- 
lating venue  in  State  court  suits;  0*Connell  v.  Reed,  66  Fed.  634,  6 
C.  C.  A.  686,  holding  Federal  courts  not  bound  to  follow  State  court 
decisions    regarding  Federal   jurisdiction;    Minneapolis    v.    Reum,   66 
Fed.  581,  6  C.  C.  A.  31,  holding  unnaturalized  person,  given  elective 
franchise  by  State,  may  sue  citizen  in  Federal  courts;  Ames  v.  Union 
etc.  R.  R.  Co.,  64  Fed.  173,  holding  Federal  court  has  jurisdiction  of  suit 
by  nonresident  stockholders  against  company  and  State  officers;  East- 
ern   Bldg.   etc.  Assn.   v.  Bedford,  88  Fed.  20,  holding  State  statutes 
cannot  affect  validity  of  contracts  between  citizen  and  nonresident  cor- 
X>oration ;  State  v.  Rainey,  74  Mo.  233,  holding  Federal  court  has  jurisdic- 
tion  over  suit  between  nonresident  and  county  of  State;  Whiton  v. 
Chicago  etc.  R.  R.  Co.,  26  Wis.  437,  holding  invalid  statute  requiring 
nonresident  to  sue  citizen  for  damages  in  State  courts. 

Distinguished  in  Parks  Co.  v.  City  of  Decatur,  138  Fed.  554,  70 
C.  C.  A.  674,  municipal  corporation  not  being  suable  by  attachment  in 
coarts  of  another  State^  such  suit  is  not  removable. 
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,  7  Wall.  122-131,  19  I..  Ed.  126,  NICHOLS  ▼.  ITNITED  STATES. 

United  States  lias  right  to  protect  itself  from  suits,  and  suits  bronglit 
•  against  it  must  be  brought  on  terms  and  conditions  imposed  by  government. 

Approved  in  Finn  v.  United  States,  123  U.  S.  232,  81  L.  Ed.  130, 
8  Sup.  Ct.  85,  holding  Congress  may  limit  liability  of  government  to 
specified  claims  bro]aght  within  prescribed  period;  Pollan  v.  Kinsinger, 
2  Abb.  108,  Fed.  Cas.  11,463,  holding  constitutional,  provision  that  courts 
cannot  restrain  collection  or  assessment  of  taxes;  Hubbard  v.  Kelley, 
8  W.  Va.  49,  holding  suit  to  recover  taxes  must  be  brought  according 
to  act  of  Congress ;  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S. 
227,  27  L.  Ed.  184,  1  Sup.  Ct.  266,  majori^ty  holding  government  subject 
to  suit  for  possession  of  land  held  for  public  uses. 

Act  of  February,  1845^  required  party  of  whom  duties  were  claimed, 
and  who  denied  right  to  them,  to  protest  in  writing,  speciilcaUy  stating 
grounds  of  objection. 

Approved  in  Saltonstall  v.  Russell,  152  U.  S.  633,  38  L.  Ed.  678,  14 
Sup.  Ct.  736,  holding  remedy  for  recovery  of  tax  under  void  appraise- 
ment is  by  protest  and  appeal;  Chung  Yune  v.  Kelly,  8  Sawy.  418, 
14  Fed.  641,  holding  duties  paid  under  protest,  on  sago  flour,  recover- 
able only  on  grounds  of  protest ;  Haynes  v.  Brewster,  46  Fed.  474,  hold- 
ing agreement  with  collector  does  not  avoid  necessity  of  appeal  to 
recover  illegal  taxes;  Hubbard  v.  Kelley,  8  W.  Va.  49,  holding  no  suit 
to  recover  taxes  lies  unless  appeid  to  commissioner  has  been  taken. 

Party  paying  duties  and  failing  to  protest  as  required  is  concluded 
by  decisioi)  of  Secretary  of  Treasury  as  to  legality  of  tax  assessed. 

Approved  in  United  States  v.  Campbell,  10  Fed.  819,  holding  surety 
on  warehouse  bond  not  liable  for  deficiency  found  on  reliquidation ; 
Milan  Distilling  Co.  v.  Tillson,  17  Fed.  Cas.  281,  holding  grantor  not 
having  appealed,  grantee  cannot  after  sale  show  tax  not  due;  United 
States  V.  Hodson,  26  Fed.  Cas.  338,  holding  decision  of  assessor,  fixing 
amount  of  tax,  conclusive  unless  appealed  from;  United  States  v.  Leng, 
18  Fed.  20,  holding  Secretary  of  Treasury's  decision,  as  to  amount  of 
duty,  given  on  appeal,  conclusive. 

Party  protesting  payment  of  duties  may  test  legality  by  suit  against 
collector,  to  be  tried  in  due  course  of  law,  and  on  decision  that^aty  is  il- 
legally imposed,  treasury  will  repay  amount,  but  in  no  other  way  ia  gov- 
ernment liable  to  refund. 

Approved  in.  Kimball  v.  The  Collector,  10  Wall.  444,  19  L.  Ed.  966, 
liolding  import  duties,  paid  under  protest,  recoverable  in  assumpsit 
against  collector. 
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No  action  lies  to  recover  duties  paid  voluntarily  without  protest. 
Approved  in  Francis  v.  Slack,  4  Cliff.  189,  Fed.  Cas.  5041,  holding 
tax  paid  volnntarily,  without  protest,'  not  recoverable;  The  Sidney,  23 
Fed:  96,  holding  voluntary  settlement  of  policy  by  insurers  generally 
binding  on  all  parties  interested. 

Court  of  Claims  has  ppwer  to  hear  and  determine  all  claims  founded 
upon  laws  of  Congress,  or  upon  any  regulation  of  an  executive  department, 
or  upon  any  contract  with  United  States. 

Approved  in  Medbuiy  v.  United  States,  173  U.  S.  495,  498,  43  L.  Ed. 
781,  19:  Sup.  Ct.  504,  505,  holding  Court  of  Claims  has  jurisdiction  of 
suit  for  money  paid  for  lands. 

Distinguished  in  Dooley  v.  United  States,  182  U.  S.  224,  225,  226,  229, 
45  L.  Ed.  1078,  1079,  1080,  21  Sup.  Ct.  763,  holding  action  to  recover 
back  duties  illegally  exacted  under  Foraker  act  and  paid  under  protest 
is  within  jurisdiction  of  Circuit  Court  as  Court  of  Claims;  Gibbons  v. 
United  States,  8  Wall.  275,  19  L.  Ed.  454,  holding  Court  of  Claims  can 
<^ve  no  remedy  for  tort  of  government  officer;  Langford  v.  United 
States,  101  U.  S.  345,  25  L.  Ed.  1012,  holding  Court  of  Claims  without 
jurisdiction  of  suit  for  damages  for  tort  of  officer. 

Court  of  Claims  has  no  Jurisdiction  of  claim  under  revenue  laws  where 
such  claim  has  been  lost  through  noncompliance  with  acts  of  Congress.  * 

Distinguished  in  United  States  v.  Kaufman,  96  U.  S.  569,  24  L.  Ed. 
792,  holding  Court  of  Claims  has  jurisdiction  of  suit  to  recover  claim 
allowed  by  commissioner.  ^ 

Court  of  Claims  has  no  Jurisdiction  of  cases  arising  under  revenue  laws, 
but  Congress  has  provided  system  for  collection  of  revenues,  under  which 
Secretary  of  Treasury  determines  what  is  due  on  imports,  whose  decision 
may  be  questioned  by  suit  against  collector  after  payment  under  protest. 

Approved  in  Cornell  Steamboat  Co.  v.  United  States,  130  Fed.  482, 

and  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  195,  60  L.  Ed. 

992,  26  Sup.  Ct.  648,  both  upholding  District  Court's  jurisdiction  over 

suit  to  recover  from  United  States  salvage  on  duties  paid  on  caigo 

afterward   saved  from  lire  while  in  possession   of   customs   officers; 

Christie  Street  Com.  Co.  v.  United  States,  136  Fed.  330,  69  C.  C.  A. 

464,   claim  for  back  internal  revenue  taxes  illegally  exacted  may  be 

enforced  by  action  directly  against  United  States;  State  Railroad  Tax 

Cases,  92  U.  S.  614,  23  L.  Ed.  673,  holding  equity  courts  cannot  enjoin 

collection  of  taxes  by  government ;  Auffmdrdt  v.  Hedden,  137  U.  S.  324, 

34  If.   Ed.  679,  11  Sup.  Ct.  107,  holding  appraisement  as  to  dutiable 

value    of  goods  final,  not  re-examinable  at  law;   Treat  v.  Staples,  1 

Holmes,  5,  Fed.  Cas.  14,162,  holding  replevin  does  not  lie  to  recover 

vessel    seized  for  taxes  by  revenue  collector;  Pacific  Express  Co.  v. 
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Seibcrt,  44  Fed.  314,  holding  eqtiity  cannot  enjoin  collection  of  tax 
because  illegal,  irregular  or  unjust ;  Burke  v.  Davis,  63  Fed.  461,  holding 
Court  of  Claims  without  jurisdiction  of  judgment  against  collector  for 
excess  taxes;  Ferry  &  Co.  v.  United  States,  86  Fed.  553,  564,  555,  556, 
557,  29  C.  C.  A.  345,  holding  decision  of  Secretary  of  Treasury  final  on 
validity  of  claim  under  revenue  laws. 

^  Distinguished  in  United  States  v.  Myers,  3  Hughes,  245,  Fed.  Cas. 
16,846,  holding  defendant  may  show  incorrectness  of  assessment  in  suit 
by  government  on  distiller's  bond. 

Party  aggrieved  may  question  legality  of  internal  revenue  tax  by  salt, 
after  appeal  to  commissioner  of  internal  revenue. 

Approved  in  Hastings  v.  Herold,  184  Fed.  763,  suit  to  recover  oleo- 
margarine tax  was  premature,  where  required  application  for  return  of 
money  paid  as  taxes  under  protest  was  not  made;  De  Bary  v.  Dunne, 
162  Fed.  962,  in  action  to  recover  internal  revenue  tax,  where  claim 
was  presented  to  commissioner  before  pa3anent  and  rejected,  appeal 
after  payment  was  not  necessary  to  authorize  suit;  dissenting  opinion 
in  Pollock  y.  Farmers'  Loan  etc.  Co.,  157  U.  S.  611,  39  L.  Ed.  830,  15 
Sup.  Ct.  101,  majority  holding  equity  will  enjoin  collection  from  stock- 
holders of  tax  alleged  to  be  unconstitutionaL 

Distinguished  in  United  States  v.  Shipley,  197  Fed.  269,  271,  116 
C.  C.  A.  627,  refunding  act  directing  Secretary  of  Treasury  to  refund 
legacy  taxes  on  contingency  interests  not  vested  before  July  1,  1902, 
did  not  give  secretary  exclusive  right  to  determine  who  was  entitled  to 
benefits  of  act. 

Party  failing  to  protest  on  payment  of  duties  or  failing  to  appeal  f^om 
assessment  of  taxes  is  barred  of  right  to  sue  and  is  without  remedy. 

Approved  in  Gulbenkian  v.  United  States,  186  Fed.  135,  108  C.  C.  A. 
245,  where  importer  of  wool  fails  to  take  requisite  steps  for  correction 
of  errors,  decisions  of  appraiser  and  collector  are  final,  and  excessive 
rates  may  not  be  recovered;  Baltimore  v.  Baltimore  etc.  R.  R.  Co.>  10 
Wall.  552,  19  L.  Ed.  1046,  holding  city  not  taking  proper  proceeding, 
barred  from  litigating  legality  of  tax  on  securities;  The  CoUftetor  v. 
Hubbard,  12  Wall.  14,  20  L.  Ed.  276,  holding  no  suit  for  recovery  of 
illegal  tax  lies  unless  appeal  is  taken;  Cheatham  v.  United  States,  92 
U..  S.  88,  23  L.  Ed.  562,  holding  suit  to  recover  protested  tax,  barred  by 
failure  to  appeal  from  commissioner's  decision;  Northrup  v.  Shook,  10 
Blatchf.  246,  Fed.  Cas.  10,329,  holding  persons  objecting,  but  not  pro- 
testing pa3rment  of  taxes,  barred  from  recovery. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  292,  301,  302. 
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Oongresfly  in  creating  Ootirt  of  (nalnu,  did  not  intend  to  give  any  otber 
modes  of  zedreee  of  wrongs,  in  operation  of  revenne  lawB  than  are  given 
'   by  those  laws. 

Approved  in  United  States  v.  Finch,  201  Fed.  97,  Ann.  Gas.  1916A, 
319, 119  C.  C.  A.  433,  Federal  District  Court  had  jurisdiction  of  action 
to  recover  money  paid  under  erroneons  assessment  of  internal  revenue 
ta]E  and  penalty;  Pullan  v.  Kinsinger,  2  Abb.  108,  Fed.  Cas.  11,463, 
holding  only  remedy  for  correction  of  ill^al  assessments  are  those 
prescribed  by  Congress. 

7  WaU.  132-139,  19  L.  Ed.  106,  LINOOLN  v.  CLAFUN. 

Bill  of  exceptions  shonld  present  only  mlings  of  court  on  matters  of 
Uw,  and  should  contain  only  such  testimony  as  is  necessary  to  explain 
mlings. 

Approved  in  Laber  v.  Cooper,  7  Wall.  668,  19  L.  Ed.  152,  holding  bill 
of  exceptions  should  clearly  and  concisely  state  points  for  considera- 
tion; Southwest  Virginia"  Imp.  Co.  v.  Frari,  68  Fed.  173,  7  C.  C.  A.  149, 
holding  bill  of  exceptions  must  contain  evidence  on  which  rulings  were 
based;  Harris  v.  Powers,  57  Ala.  143,  holding  bill  of  exceptions  should 
not  contain  useless  or  redundant  matter;  Stark  v.  Hill,  31  Mo.  App. 
109,  holding  bill  of  exceptions  should  contain  only  testimony  on  which 
rulings  are  based;  Eaton  v.  Oregon  Ry.  etc.  Co.,  22  Or.  500,  30  Pac. 
312,  holding  bill  of  exceptions  must  contain  only  evidence  necessary 
to  explain  each  exception ;  Reed  v.  Gardner,  17  Wall.  411,  21  L.  Ed.  665, 
holding  Supreme  Court  passes  only  upon  questions  presented  in  bill 
of  exceptions;  dissenting  opinion  in  Lewis  v.  United  States,  146  XJ.  S. 
383,  36  L.  Ed.  1016,  13  Sup.  Ct.  141,  majority  holding  general  excep* 
tion  to  action  of  court  in  prescribing  procedure  for  selecting  jurors, 
sufficient;  Eagle  Mfg.  Co.  v.  Draper,  14  Blatchf.  335,  Fed.  Cas.  4234, 
refusing  to  further  extend  time  to  file  bill  of  exceptions. 

BiQ  of  exceptions  should  state  defect  in  proofs  as  ground  of  exception, 
wltliout  detail  of  testimony. 

Approved  in  First  National  Bank  v.  Fox,  39  App.  D.  C.  481,  482, 
bill  of  exceptions  rehearsing  testimony  of  forty-three  witnesses  was 
stricken  from  record  for  nonobservance  of  court  rule  requiring  brief 
statement  of  necessary  facts;  Hudson  v.  Charleston  etc.  R.  R.  Co.,  55 
Fed.  256,  holding  oral  testimony  not  reduced  to  writing,  cannot  be  in- 
corporated in  bill  of  exceptions;  United  States  v.  Rindskopf,  105  U.  S. 
422,  26  L.  Ed.  1182,  condemning  practice  of  setting  forth  entire  charge, 
instead  of  parts  excepted  to. 

To  diarge  person  with  fraud,  prearrangement  need*  not  be  shown.  It 
la  necessary  only  to  show  that  he  subsequently,  with  IQiowledge  of  fraud, 
became  a  party  to  it* 
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Approved  in  United  States  v.  Lake. Shore  &  M.  S.  Ry.  Co.,  203  Fedt 
307,  railway  entering  eombination  of  eoal  carrying  railroads  after  it 
was  formed,  aiding  in  execution  of  combination  and  sharing  profits  was 
co-conspirator;  United  States  v.  Standard  Oil  Co.,  152  Fed.  294,  in  ac- 
tion for  conspiracy  in  restraint  of  trade  in  interstate  commerce,  cor- 
poration joining  after  conspiracy  formed,  aiding  in  execution,  and 
sharing  profits  was  co-conspirator;  Lomita  Land  etc.  Co.  v.  Robinson, 
154  Cal.  46,  18  L.  R.  A.  (N.  fl.)  1106,  97  Pac.  14,  person  conspiring 
with  promoters  of  corporation  to  gain  secret  profits,  though  not  origi- 
nally party  to  fraud,  was  liable ;  Hollinberger  v.  Stewart,  41  App.  D.  C. 
199,  action  for  damages  for  conspiracy  cannot  be  maintained  without 
allegation  and  proof  of  prearrangement,  combination  or  collusion  to 
effect  illegal  purpose. 

Where  two  persons  are  engaged  in  ftaudnlent.  transaction,  every  act 
in  furtherance  of  transaction  is  act  of  both. 

Approved  in  Hamilton  v.  Smith,  39  Mich.  231,  holding  act  of  one  in 
furtherance  of  malicious  prosecution,  act  of  all  engaged  therein;  Straw- 
bridge  V.  Stern,  112  Mich.  19,  70  N.  W.  332,  holding  persons  not  jointly 
liable  for  distinct  acts  of  conversion. 

Where  fraud  in  purchase  or  sale  of  property  is  in  issue,  evidence  of 
other  contemporaneous  frauds  of  like  nature,  committed  hy  same  parties,  is 
admissihle. 

Approved  in  Exchange  Bank  v.  Moss,  149  Fed.  344,  79  C.  C.  A.  278, 
in  action  for  money  obtained  by  means  of  conspiracy  extending  over 
long  period,  evidence  of  similar  deceits  by  cashier  of  defendant  are 
admissible;  Brooks  v.  United  States,  146  Fed.  231,  76  C.  ,C.  A.  581,  in 
prosecution  for  using  mails  to  defraud,  letters  other  than  those  laid 
in  indictment  purporting  to  have  been  written  by  defendants'  company 
are  admissible;  Olson  v.  United  States,  133  Fed.  854,  67  C.  C.  A.  21, 
under  indictment  for  conspiracy  to  defraud  government  of  lands  by 
illegal  entries,  evidence  that  defendant  induced  other  entries  by  other 
person  at  same  time  is  admissible;  Packer  v.  United  States,  106  Fed. 
909,  46  C.  C.  A.  35,  admitting  evidence  of  similar  business  transactions 
conducted  by  defendant  one  year  previous  to  indictment,  where  question 
of  fraudulent  intent  is  in  issue;  Komblum  v.  Arthurs,  154  Cal.  248,  97 
Pac.  421,  where  fraud  in  purchase  and  sale  of  property  is  in  issue>^  evi- 
dence of  other  frauds  of  like  character  by  same  party  at  or  near  same 
time  is  admissible;  Kelley  v.  Owens,  3  Cal.  Unrep.  517,  30  Pac.  600,  in 
action  to  cancel  contract  for  fraud  evidence  of  fraudulent  representa- 
tion in  other  contemporaneous  transactions  was  admissible;  McLaughlin 
v.  Thomas,  86  Conn.  259,  85  Atl.  372,  in  action  on  written  instrument 
defended  on  ground  of  fraudulent  representations,  testimony  of  witness 
as  to  similar  representations  to  induce  him  to  sign  similar  writing  was 
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ssible;  Stotiffer  v.  Alford,  114  Md,  119/78  Ail.  391,  evidence  of 
ma  transactions  admissible  to  prove  that  defendant's  acceptance  of 
*   was  procured  by  fraud;  Mosby  v.  Commission  Co.,  91  Mo.  App. 
Lolding  where  resort  to  circumstantial  evidence  is  necessary  objec- 
to  testimony  on  ground  of  fraud  are  not  favored;  Anderson  v. 
,  70  N.  H.  535,  49  Atl.  568,  refusing  to  admit  evidence  of  similar 
ttlent  representations  in  action  to  recover  on  stock  subscription; 
^rson-Snyder  Co.  v.  Polk,  149  N.  C.  107,  62  S.  E.  905,  where  two  or 
persons  combine  for  illegal  purpose,  act  or  declaration  by  one  in 
srance  of  common  object  is  admiftsible  in  evidence  against  other; 
iting  opinion  in  Brown  v.  Newell,  64  S.  C.  69,  41  S.  E.  850,  majority 
ig  other  transactions  of  Like  notice  are  admissible  to  show  intent 
egation  of  defrauding  government  of  taxes  by  preventing  assess- 
Df  choses  in  action ;  Butler  v.  Watkins,  13  Wall.  465,  20  L.  Ed.  630, 
evidence  of  deceit  in  similar  transaction  admissible  in  suit  for 
for  fraud ;  New  York  Mutual  Life  Co.  v.  Armstrong,  117  U.  S. 
I'S  L.  Ed.  1000,  6  Sujp.  Ct.  880,  holding  fraud  in  similar  insurance 
stions  admissible  as  showing  fraud  in  procuring  litigated  policy; 
States  V.  Flemming,  18  Fed.  911,  holding  evidence  of  fraud  in 
"H"  and  "K"  evidence  of  fraud  in  fund  "W";  Continental  Ins. 
^     Insurance  Co.  of  State  of  Pennsylvania,  51  Fed.  888,  2  C.  C.  A. 
^  Yielding  that  agent  committed  frauds  on  others  evidence  of  com- 
'^{^^^ion  of  frauds  on  plaintiff;  West  Florida  Land  Co.  v.  Studebaker,  37 
^la.  36, 19  South.  179,  holding  fraud  in  sale  of  land  being  in  issue,  frauds 
in  similar  transactions  admissible ;  Cook  v.  Perry,  43  Mich.  627,  5  N.  W. 
1057,  holding  evidence  of  declarations  made  after  fraudulent  transac- 
tion admissible  to  show  party  committing  fraud;  Stubly  v.  Beachboard, 
68  Mich.  423,  36  N.  W.  203,  holding  evidence  of  similar  transactions  ad- 
missible in  suit  to  recover  money  paid  on  fraudulent  mortgages ;  Wilkin- 
son  V.  Dodd,  42  N.  J.  Eq.  249,  7  Atl.  334,  holding  evidence  of  previous 
illegal  loans  admissible  in  suit  to  hold  bank  liable  for  losses;  Piedmont 
Bank  v.  Hatcher,  94  Va.  231,  26  S.  E.  506,  holding  fraud  in  sale  of  prop- 
erty being  in  issue,  evidence  of  similar  frauds  admissible;  dissenting 
opinion  in  United  States  v.  Budd,  144  U.  S.  169,  86  L.  Ed.  389,  12  Sup. 
Ct.  580,  majority  holding  purchase  of  various  tracts  no  evidence  of 
fraudulent  agreement  for  transfer  of  tracts ;  Leedom  v.  Earls  Furniture 
etc.  Co.,  12  Utah,  179,  42  Pac.  209,  holding,  where  fraud  is  in  issue,  in- 
terrogatories otherwise  inadmissible  are  admissible  as  showing  fraud. 

Declarations  of  each  party  charged  with  fraud,  relating  to  transaction 
under  conalderation,  were  evidence  against  tbe  other,  though  made  in  latter's 
ahience,  if  both  were  engaged  at  time  in  common  fraudulent  transaction. 

Approved  in  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed.  555,  202 
C.  C.  A.  512^  declaration  by  those  engaged  in  combination  ar^^  competent 
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evidence,  after  combination  has  been  proved,  as  to  whether  combina- 
tion is  lawful  or  not ;  Wiborg  v.  United  States,  163  U.  S.  658,  41  L.  Ed. 
298,  16  Sup.  Ct.  1137,  holding  declarations  regarding  acts  done  in  com- 
bination evidence  of  character  and  intent  of  combination;  Dyer  v.  Tay- 
lor, 50  Ark.  319,  7  S.  W.  260,  holding  evidence  of  transactions  showing 
fraudulent  purpose  admissible  to  show  intent  in  present  sale;  Bird  etc. 
Map  Co.  V.  Jones,  27  Kan.  182,  holding  evidence  of  conversations  be- 
tween agent  and  defendant  admissible  to  explain  signing;  Maloy  ▼. 
Berkin,  11  Mont.  149,  27  Pac.  444,  holding  declarations  regarding  part- 
nership of  parties  admissible  to  show  co-operation  in  procuring  deed; 
Dodge  V.  Goodell,  16  R.  I.  51,  12  Atl.  238,  holding  act  of  one  conspirator 
to  defraud  creditors  is  act  of  all  conspirators ;  Quinn  v.  Halbert,  57  Vt. 
184,  holding  acts  and  declarations  of  one  engaged  in  fraud  evidence 
against  others. 

Distinguished  in  Sheppard  v.  Yocum,  10  Or.  417,  holding  confession 
of  one  wrongdoer  as  to  share  of  others  not  evidence  against  them. 

Interest  is  notj  allowable  in  law  except  In  cases  of  contract  or  unlawful 
detention  of  goods,  but  in  cases  of  torts  its  allowance  rests  in  discretion  of 
jury. 

Approved  in  Drumm-Flato  Commission  Co.  v.  Edmisson,  208  U.  S. 
539,  52  L.  Ed.  609,  28  Sup.  Ct.  367,  where  Oklahoma  statute  made  in- 
terest part  of  detriment  caused  by  conversion  of  personal  property, 
instruction  to  add  interest  from  time  of  conversion  was  not  error;  The 
Paquete  Habana,  189  U.  S.  467,  47  L.  Ed.  904,  23  Sup.  Ct.  595,  applying 
principle  in  prize  case;  Compagnie  De  Navigation  Francaise  v.  Burley, 
183  Fed.  172,  whether  libelant  should  recover  interest  on  damages  re- 
covered in  suit  agiainst  towing  tug  left  to  be  determined  when  decree 
signed;  Southern  Pac.  Co.  v.  Arnett,  126  Fed.  80,  61  C.  C.  A.  131,  hold- 
ing allowance  of  interest  oU  damages  for  tort  is  question  for  jury ;  Brent 
V.  Thornton,  106  Fed.  38,  45  C.  C.  A.  214,  holding  allowance  of  interest 
in  tort  is  for  jury;  National  Folding  Box  &  Paper  Co.  v.  Dayton  Paper 
etc.  Co.,  97  Fed.  332,  holding  interest  not  recoverable  on  profits  allowed 
in  equity  for  infringement  of  patent  prior  to  time  masted  has  liquidated 
damages;  Washington  etc.  R.  R.  Co.  v.  Hickey,  12  App.  D.  C.  276,  in 
action  of  tort  interest  can  only  be  allowed  as  damages,  and  whether  it 
shall  be  allowed  rests  in  discretion  of  jury;  Black  v.  Minneapolis  etc. 
R.  R.  Co.,  122  Iowa,  37,  96  N.  W.  986,  in  action  against  railroad  for 
burning  of  hay,  jury  may  add  interest  to  damages  sustained;  Union 
Water  Power  Co.  v.  Lewiston,  101  Me.  580,  65  Atl.  74,  upholding  denial 
of  interest  on  value  of  each  year's  excess  of  water  drawn  by  city  in  ex- 
cess of  grant;  De  Palma  v.  Weinman,  15  N.  M.  90,  24  L.  B.  A.  (N«  8.) 
423,  103  Pac.  788,  instruction  to  jury  to  allow  interest  on  damages  to 
business  and  stock  through  wrongful  injury  to  store  building  was  error; 
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The  Aleppo,  7  Ben.  136,  Fed.  Cas.  158,  holding  interest  properly  allowed 
on  whole  amount  of  loss  through  collision  found  by  commissioner;  The 
Mary  Eveline,  14  Blatehf.  498,  Fed.  Cas.  9212,  holding  interest  on  dam- 
age for  total  loss  by  collision  properly  allowable ;  Nashua  etc.  B.  B.  Co. 
V.  Boston  etc.  B.  B.  Co.,  61  Fed.  248,  9  C.  C.  A.  468,  where  case  has  been 
remanded  for  taking  of  an  account,  interest  is  allowable  from  the  filing 
of  bm;  St.  Louis  etc.  B.  B.  Co.  v.  Biggs,  50  Ark.  177,  6  S.  W.  727,  hold- 
ing interest  properly  allowed  on  damages  assessed  against  company 
for  killing  cattle;  Jacksonville  etc.  B.  B.  Co.  v  Peninsular  Land  etc.  Co., 
27  Fla.  140,  17  L.  B.  A.  61,  9  South.  685,  holding  instruction  that  jury 
allow  interest  on  damage  found  for  burning  of  property  proper ;  Frazer 
V.  Bigelow  Carpet  Co.,  141  Mass.  128,  4  N.  E.  622,  holding  court  assess^ 
ing  damages  for  destruction  of  property  may  add  interest  to  damages; 
Kendrick  v.  Towle,  60  Mich.  368,  1  Am.  St  Bep.  529,  27  N.  W.  569, 
holding  interest  allowable  on  damages  for  property  burned,  from  time 
of  fire;  Occidental  Consol.  Min.  Co.  ▼.  Comstoek  Tunnel  Co.,  125  Fed. 
245y  arguendo. 

Distinguished  in  Abemathy  v.  South  etc.  By.  Co.,  159  N.  C.  344,  74 
S.  E.  892,  court  properly  allowed  interest  from  date  of  judgment  upon 
allowance  for  lands  taken  for  right  of  way  by  railroad;  Louisville  etc. 
B.  B.  Co.  V.  Wallace,  91  Tenn.  42, 14  L.  R.  A.  650, 17  S.  W.  884,  holding 
interest  not  allowable  on  damage  for  personal  injuries. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  51. 

Error  In  charge  of  court  cannot  be  taken  advantage  of  when  party  falls 
to  except  on  that  ground. 

Approved  in  Thompkins  v.  Missouri  etc.  By.  Co.,  211  Fed.  396,  52 
L.  B.  A.  (N.  S.)  791,  128  C.  C.  A.  1,  statements  in  charge  to  jury  were 
not  reviewable  on  appeal,  where  no  exceptions  were  made  in  trial  court ; 
Southern  Pac.  Co.  v.  Amett,  126  Fed.  81,  61  C.  C.  A.  131,  holding  error 
in  instruction  allowing  interest  on  damages  for  tort  is  waived  unless 
speeifie  exception  calling  it  to  attention  of  court  is  taken  before  jury 
retires;  Beckwith  v.  Bean,  98  U.  S.  284,  25  L.  Ed.  181,  holding  vague 
and  indefinite  exceptions  to  charge,  embracing  several  propositions,  can- 
not be  considered;  Connecticut  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co., 
112  U-  S.  261,  27  L.  Ed.  712,  5  Sup.  Ct.  125,  holding  objection  to  modifi- 
cation of  instruction  should  be  specifically  taken  to  part  objected  to. 

Distinguished  in  Williams  v.  State,  47  Ala.  664,  holding,  under  code, 
no  assignment  of  errors  necessary,  but  appellate  court  examines  whole 
record;  ^anta  v.  Martin,  38  Ohio  St.  536,  holding  party  objecting  to 
charge  specifically  at  time,  exceptions  to  charge  may  be  generaL 

Wliere  bill  of  exceptions  embraces  several  distinct  propositions^  a  gen- 
eral exception  cannot  avail  party  if  anyone  is  correct. 
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Approved  in  United  States  v.  Hammond,  226  Fed.  852;  exception  to 
instruction  with  regard  to  interest  was  not  specific^  since  charge  included 
right  to  interest  and  rate;  Philadelphia  Casualty  Co.  v.  Flechheimer,  220 
Fed.  406,  general  exception  to  court's  overruling  in  mass  exception  to 
referee's  report  of  findings  of  fact  and  conclusions  of  law  was  too  in- 
definite for  review  by  appellate  court;  Union  Pacific  R.  Co.  v."  Thomas, 
152  Fed.  372,  81  C.  C.  A.  491,  general  exception  embodying  several 
propositions  of  law  is  futile  if  any  of  propositions  are  sound ;  Kansas 
City  etc.  Ry.  Co.  v.  Prunty,  133  Fed.  21,  66  C.  C.  A.  163,  applying 
principle  to  objection  to  charge  in  action  for  personal  injuries  by  em- 
ployee; Tracy  v.  Eggleston,  108  Fed.  330,  47  C.  C.  A.  357,  holding 
general  exception  to  charge  which  does  not  direct  attention  of  trial 
court  to  portions  to  which  objection  is  made  raises  no  question  for  re- 
view on  appeal ;  De  Forest  v.  United  States,  11  App.  D.  C.  464,  error 
based  upon  general  exception  to   charge   to  jury   containing   several 
unexceptionable  propositions  cannot  be  sustained;  Hughes  v.  Heyman, 
4  App.  D.  C.  451,  exception  to  entire  paragraph  of  charge  to  jury 
containing  several  correct  propositions  of  law  will  not  be  considered  on 
appeal;  Hall  v.  Needles,  1  Ind.  Ter.  151,  38  S.  W.  673,  exception  to 
all  instructions  given  by  court  is  too  general  for  review  by  appellate 
court ;  United  States  v.  Hough,  103  U.  S.  73,  26  L.  Ed.  306,  holding  ex- 
ception to  charge  properl}^  overruled  if  any  instruction  asked  was  er- 
roneous; Boogher  v.  New  York  Life  Ins.  Co.,  103  U.  S.  98,  26  L.  Ed. 
812,  holding  general  exception  to  order  overruling  twenty-two  objections 
overruled  if  one  proposition  correct;  Cooper  v.  Schlesinger,  111  U.  S. 
152,  28  L.  Ed.  383,  4  Sup.  Ct.  361,  holding  general  exception  to  entire 
charge  unavailing  if  any  proposition  in  charge  is  correct;  Mobile  etc. 
R.  R.  Co.  V.  Jurey,  111  U.  S.  596,  28  L.  Ed.  632,  4  Sup.  Ct.  572,  holding 
general  exception  to  charge  fixing  valuation  and  interest  ineffectual, 
valuation  being  correctly  stated ;  Anthony  v.  Louisville  R.  R.  Co.,  132 
U.  S.  173,  33  L.  Ed.  302,  10  Sup.  Ct.  54,  holding  general  exception  to 
charge  containing  unobjectionable  proposition  ineffectual;  McClellan  v. 
Pyeatt,  50  Fed.  687, 1  C.  C.  A.  613,  holding  general  exception  to  charge 
refusing  instructions,  embracing  several  propositions,  ineffectual;  Price 
V.  Pankhurst,  53  Fed.  313,  3  C.  C.  A.  551,  holding  exception  "to  whole 
instruction  and  every  part  thereof"  ineffectual  if  any  part  unobjection- 
able; Masonic  etc.  Assn.  v.  Lyman,  60  Fed.  500,  9  C.  C.  A.  104,  holding 
general  exception  to  charge  unavailing  where  whole  charge  is  not  wrong ; 
Marion  Phosphate  Co.  v.  Cummer,  60  Fed.  878,  9  C.  C.  A.  279,  holding 
record  certified  as  bill  of  exceptions,  stating  no  grounds  of  exception, 
insufficient  bill;  Key  West  v.  Baer,  66  Fed.  445, 13  C.  C.  A.  572,  holding 
document  setting  out  all  testimony  without  reference  to  exceptions  in- 
sufficient bill;  St.  Louis  etc.  R.  R.  Co.  v.  Spencer,  71  Fed.  95, 18  C.  C.  A. 
114,  holding  exception  to  whole  charge  unavailing  if  any  proposition 
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contained  therein  be  sound ;  Phoenix  Assnr.  Co.  ▼.  Lucker,  77  Fed.  248^ 
23  C.  C.  A.  139y  holding  exception  to  portion  of  charge  ''as  requires 
evidence  of  intention  to  deceive''  ineffectual ;  Shelp  v.  United  States,  81 
Fed.  700,  26  C.  C.  A.  570^  holding  general  exception  to  charge,  though 
containing  misleading  language,  insufficient;  Miller  v.  People,  23  Colo. 
98,  46  Pac.  112,  holding  exception  "to  instructions  and  each  and  all 
thereof  insufficient;  May  y.  Gamble,  14  Fla.  492,  holding  general  excep* 
tion  to  charge  embracing  several  propositions  insufficient  unless  whole 
charge  is  bad ;  Ohio  etc.  B.  B.  Co.  v.  McCartney,  121  Ind.  387,  23  N.  E. 
259,  holding  general  exception  to  "instructions  numbered  from  one  to 
seventeen"  insufficient,  as  being  too  indefinite;  Probst,  v.  Trustees  of 
Presbyterian  Church  etc.,  3  N.  M.  378,  5  Pac.  704,  holding  exceptions  to 
charge  of  court  must  be  specific;  Host  v.  Host,  87  N.  C.  482,  holding  ex- 
ception to  entire  charge,  without  pointing  out  alleged  errors,  insufficient ; 
State  V.  Cross,  101  N.  C.  787,  9  Am,  St.  Rep.  66,  7  S.  E.  723,  holding 
general  exception  to  instructions  partly  proper  unfivailable. 

Miscellaneous.  Cited  in  Graham  v.  Peale,  173  Fed.  16, 17,  97  C.  C.  A. 
311,  creditor  has  no  right  of  action  for  deceit  against  representative  of 
trust  company  inducing  former  to  refrain  from  attachment  while  it 
secretly  secures  control  of  corporation's  assets. 

7  WalL  139-152,  19  L.  Ed.  109,  GBEEN  ▼.  VAN  BXTSKIBK. 

Supreme  Court  has  Jurisdiction  to  entertain  wilt  of  error  when  decision 
of  State  court  1b  against  right  claimed  under  Oonstitntion  and  act  of  Con- 


Approved  in  American  Express  Co.  v.  MuUins,  212  U.  S.  313,  15  Aun^ 
Cas.  536,  53  L.  Ed.  527,  29  Sup.  Ct.  381,  Federal  Supreme  Court  has 
jurisdiction  to  review  judgment  of  State  court  denying  defendant's 
claim  that  recovery  would  be  prevented  if  full  faith  and  credit  were 
given  judgment  of  court  of  another  State ;  Crapo  v.  Kelly,  16  Wall.  619, 
21  L.  Ed.  434,  holding  Supreme  Court  may  review  decision  against  effect 
claimed  for  State  insolvency  laws ;  Merritt  v.  American  Steel  Baige  Co., 
75  Fed.  818,  21  C.  C.  A.  525,  holding  Circuit  Court  may  review  case  rais- 
ing question  of  faith  and  credit  given  judgment ;  Winona  etc.  R.  R.  Co. 
V.  Plainview,  143  U.  S.  391,  36  L.  Ed.  199,  12  Sup.  Ct.  637,  but  holding 
case  inapplicable  to  case  not  denying  right  under  Constitution  or  treaty. 

Act  of  Congress  of  1790  declares  tliat  full  faith  and  credit  sball  be 
given  in  each  State  to  judicial  proceedings  in  other  States. 

Approved  in  Lane  v.  Sargent,  217  Fed.  239, 133  C.  C.  A.  231,  in  action 
in  Federal  court  to  recover  damages  for  injuries  received  in  automobile 
accident,  court  will  take  judicial  notice  of  law  of  road  in  Massachusetts 
where  accident  occurred;  Crapo  v.  Kelly,  16  Wall.  642,  21  L.  Ed.  442, 
holding  courts  must  give  assignment  in  insolvency  effect  given  in  State 
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where  made;  Hanley  v.  Donoghne,  116  U.  S.  3,  29  L.  Ed.  536,  6  Sap.  Ct. 
243,  holding  valid  judgment  recovered  in  Pennsylvania  will  support 
action  thereon  in  Maryland ;  Huntington  v.  Attrill,  146  U.  S.  686,  .36 
L.  Ed.  1184,  13  Sup.  Ct.  235,  holding  refusal  to  give  judgment  full  force 
and  effect,  denies  right  secured  by  Constitution ;  The  City  of  New  Bed- 
ford, 20  F^d.  62,  holding  judgment  record  in  attachment  valid  in  Massa- 
chusetts is  valid  everywhere;  Harwell  v.  Sharp,  85  Gb,.  128,  21  Am.  St. 
Bep.  151,  8  L.  R.  A.  516,  11  S.  E.  562,  holding  judgment  in  attachment 
under  Tennessee  laws  entitled  to  same  effect  in  Georgia;  Burtners  v. 
Keran,  24  Gratt.  61,  holding  judgments  of  different  States  prima  facie 
evidence  so  far  as  affecting  title;  Cunningham  v.  Butler,  142  Mass.  49, 
56  Am.  Rep.  659,  6  N.  E.  784,  arguendo ;  Hanley  v.  Donoghue,  116  U.  S. 
3,  29  L.  Ed.  586,  6  Sup.  Ct.  243,  applying  rule  whereby  State  law  judg- 
ment in  action  against  joint  defendants  was  valid  as  to  those  served; 
Greene  v.  Bentley,  114  Fed.  114,  52  C.  C.  A.  60,  arguendo. 

In  Illinois  mortgages  on  personal  property  are  Invalid  against  third 
parties  unless  property  be  delivered  t6  and  remain  in  possession  of  mort- 
gagee. 

Distinguished  in  Bamett  v.  Kinney,  147  XJ,  S.  485,  37  L.  Ed.  250,  13 
Sup.  Ct.  406,  holding  valid  assignment  by  citizen  of  Utah  consummated 
by  delivery  of  property  in  Idaho. 

Illinois  law  will  not  permit  owner  of  personalty  to  sell  it  and  retain  pos- 
session, and  sucli  sale,  tbongh  valid  between  parties  thereto,  is  ineffective 
as  regards  creditoib  in  good  f aitb  who  obtain  lien  on  it. 

.  Approved  in  Dooley  v.  Pease,  88  Fed.  449,  31  C.  C.  A.  582,  holding  sale 
of  personalty,  without  open  change  of  possession,  void  in  Illinois  against 
creditors. 

Distinguished  in  Harkness  v.  Russell,  118  U.  S.  679,  80  L.  Ed.  290,  7 
Sup.  Ct.  59,  holding  conditional  sale  of  locomotives  executed  in  Utah  not 
governed  by  Illinois  law. 

Person  having  acaulred  tittle  to  personalty  by  attachment  suit  in  niinoia 
is  protected  by  that  suit  in  his  title  when  contested  elsewhere. 

Approved  in  Cole  v.  Cunningham,  133  U.  S.  132,  133,  83  L.  Ed.  548. 
10  Sup.  Ct.  277,  holding  courts  may  enjoin  Massachusetts  creditor  from 
attaching  property  of  Massachusetts  debtor  in  New  York;  Warner  v. 
Jaftray,  96  N.  Y.  259,  48  Am.  Bep.  621,  holding  attachment  proceedings 
constituting  defense  to  suit  in  Pennsylvania  constitute  defense  in  New 
'  York ;  Neuf  elder  v.  North  British  etc.  Ins.  Co.,  10  Wash.  398,  46  Am.  St. 
Rep.  797,  39  Pac.  Ill,  holding  attachment  valid  where  made,  unaffected 
by  assignment  of  resident  debtor ;  dissenting  opinion  in  Cole  v.  Cunning- 
ham, 133  U.  S.  137, 138,  33  L.  Ed.  550, 10  Sup.  Ct.  279,  majority  holding 
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'^sus^achnsetts  court  may  enjoin  citizen  from  attaching  citizen  debtor's 
^^o  jz>^rty  in  New  York. 

distinguished  in  Homthal  v.  Borwell,  109  N.  C.  16,  26  Am.  St.  Bep. 
^9,  18  L.  R.  A.  742,  13  S.  E.  722,  holding  judgment  against  property 
^^tno^ed  to  State  after  transfer  inconclusive  against  nonresident  real 

<Jonfliot  of  laws  as  to  chattel  mortgages.    Note,  64  L.  E.  A.  359, 
361,  363,  366. 

<Z;onflict  of  laws  as  to  sales  of  personalty.    Note,  64  L.  R.  A.  829, 
835. 


^X:^. 


^       ^S»ule  that  transfer  of  personal  property  is  goyemed  by  law  ot  owner's- 
^^^**^lle  is  founded  on  principles  of  comity,  and  bolds  only  where  law  of 
Q^^^^^^dle  la  not  In  conflict  with  law  of  situs;  hence,  attachment  of  property 
jQ  ^^^^:lzen  of  New  York  by  citizen  of  same  State  against  property  located 
^""^^-^Jiois  is  governed  by  Illinois  law. 
So^^^lproved  in  Eidman  v.  Martinez,  184  U.  S.  582,  46  L.  Ed.  700,  22 
w^,^^        Ct.  517,  holding  American  securities  passing  partly  under  will 
4C^       ^^^  ted  by  nonresident  alien  and  partly  under  interstate  laws  of  Spain 
^^^ot  subject  to  inheritance  tax  under  war  revenue  act  of  1898; 
5»^ey  V.  Pease,  180  U.  S.  128,  46  L.  Ed.  459,  21  Sup.  Ct.  329,  following 
"'^^Jii^ois  rule  refusing  to  permit  owner  of  personalty  to  sell  it  and  re- 
main in  possession  so  as  to  exempt  it  from  seizure  at  suit  of  creditors 
of  vendor;  In  re  Nuckols,  201  Fed.  439,  where  mortgaged  personal  prop- 
erty is  situated  in  State  other  than  that  where  mortgagor  domiciled 
and  mortgage  executed,  law  of  place  determines  validity  of  mortgage 
and  priority  of  such  lien;  E.  I.  Du  Pont  De  Nemours  Powder  Co.  v. 
Jones  Bros.,  200  Fed.  646,  where  contract  of  conditional  sale  of  cars 
was  made  in  Illinois  and  seller  seeks  to  recover  property  from  receiver 
in  insolvency  proceedings  in  Ohio,  Federal  court  will  apply  law  of  Ohio ; 
Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.,  166  Fed.  786, 
liens  for  work  and  lahor  on  unfinished  hulls  of  two  vessels  owned  out- 
side State,  hut  brought  into  State  for  completion,  may  be  enforced  in 
another  jurisdiction ;  Reed  v.  Munn,  148  Fed.  748,  80  C.  C.  A.  216,  where 
claimants  of  conflicting  mining  locations  conveyed  to  trustee  to  adjust 
controversy,   their  equitable  interest  is  subject  to   execution;   In   re 
Greene,  134  Fed.  138,  bankrupt's  chattel  mortgage  duly  recorded  in  State 
where  property  located  is  valid  as  against  creditors,  though  not  recorded 
in  State  of  residence  of  mortgagor  and  mortgagee ;.  In  re  Brannock,  131 
Fed.  820,  under  Iowa  Code,  §  2906,  chattel  mortgage  on  property  in 
mortgagor's  possession  in  county  where  he  is  at  work  and  in  which  he 
actually  resides  while  at  work  is  properly  recorded  in  such  county, 
though  residence  there  only  temporary;  The  Energia,  124  Fed.  846,. 
holding  admiralty  will  enforce  Ball.  Ann.  Codes  Wash.,  §§5^53^  5954, 
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in  so  far  as  they  give  lien  on  vessels  for  nonperformance  of  charter  to 
carry  cargo  to  and  from  ports  of  State;  London  etc.  Bank  v.  Aronstein,- 
117  Fed.  607,  54  C.  C.  A.  663,  holding  British  corporation  doing  business 
in  California  office  governed  by  laws  of  that  State  as  to  transfer  of 
stock ;  Keyser  v.  Lowell,  117  Fed.  406,  54  C.  C.  A.  574,  holding  void  Colo. 
Sess.  Laws  1899,  c.  113,  barring  action  against  residents  on  foreign  judg- 
ment based  on  cause  of  action  barred  in  Colorado,  but  not  in  latter  State 
when  action  commenced;  The  Robert  Dollar,  115  Fed.  222,  upholding 
Washington  statute  making  master  or  person  in  chai^  of  construction, 
repair,  or  equipment  of  vessel  owner's  agent,  for  purpose'  of  contracting 
debts  on  credit  of  vessel,  as  to  foreign  vessels ;  Yost  v.  Lake  Erie  Transp. 
Co.,  112  Fed.  747,  50  C.  C.  A.  511,  holding  vessels  not  engaged  in  domes- 
tic commerce  owned  by  corporation  of  a  State  and  registered  under  Fed- 
eral laws,  and  having  name  of  home  port  painted  on  stem,  cannot  be 
taxed  in  another  State;  Shapard  v.  Hynes,  104  Fed.  453,  52  L.  R.  A. 
675,  45  C.  C.  A.  271,  holding  where  chattel  mortgage  is  executed  and 
recorded  in  accordance  with  laws  of  State  where  property  is  situated, 
so  as  to  create  valid  lien,  such  lien  will  be  enforced  in  another  State  to 
which  property  is  removed,  though  mortgage  is  not  there  recorded;  The 
Iris,  100  Fed.  106,  40  C.  C.  A.  301,  upholding  admiralty  jurisdiction  over 
suit  to  enforce  State  statutory  lien  imposed  on  domestic  vessels  for  re- 
pairs in  home  port;  Smead  v.  Chandler,  71  Ark.  511,  66  L.  R.  A.  358,  76 
S.  W.  1068,  applying  rule  to  trust  deed  executed  by  Missouri  corpora- 
tion in  that  State  and  assigning  property  for  benefit  of  creditors ;  Moore 
V.  Pywell,  29  App.  D.  C.  326,  9  L.  R.  A.  (N.  S.)  1078,  where  declaration 
for  tort  committed  in  district  and  resulting  in  death  in  Maryland  bases 
recovery  upon  statutes,  lower  court  should  take  judicial  notice  of  stat^ 
utes  of  Maryland  and  District  of  Columbia;  Keane  v.  Chamberlain,  14 
App.  D.  C.  108,  title  and  dispositi^  of  real  property  are  exclusively  sub- 
ject to  State  where  it  lies,  and  this  applies  to  assignment  for  benefit  of 
creditors;  Cable  v.  McElhoe,  58  Ind.  App.  648,  108  N.  E.  794,  Indiana 
law  governs  construction  and  validity  of  conditional  sale  contract,  dated 
in  Indiana,  buyer's  domicile,  but  executed  in  Illinois,  seller's  domicile 
and  situs  of  personalty  at  time  of  sale,  where  intention  was  to  remove 
property  to  Indiana;  Aultman  etc.  Mach.  Co.  v.  Kennedy,  114  Iowa,  446, 
449,  89  Am.  St  Rep.  374,  377,  87  N.  W.  436,  437,  holding  where  chattel 
mortgage  is  executed  in  one  State  on  property  in  another  State,  and 
attached  by  creditor  of  mortgagor  in  latter  State,  rights  of  creditor  and 
mortgagee  governed  by  law  of  res  sitae;  Pittsburg  etc.  Ry.  Co.  v.  Bar- 
tels,  108  Ky.  222,  56  S.  W.  153,  holding  court  in  this  State  has  jurisdic- 
tion to  subject  by  garnishment  debt  due  nonresident  defendant  by  non- 
resident corporation  doing  business  in  this  State;  Allen  v.  National 
Bank,  92  Md.  513,  48  Atl.  79,  upholding  Acts  1896,  c.  120,  taxing  mort- 
gages of  record  on  land  in  this  State  held  by  nonresidents;  Pleasanton 
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7.  Johnson,  91  Md.  676,  47  Atl.  1026,  holding  mortgage  of  personalty 
within  State  execnted  in  another  State  according  to  law  there,  but  not 
to  law  of  this  State,  is  not  superior  to  attachment;  Swedish  etc.  Nat. 
Bank  v.  First  Nat.  Bank,  89  Minn.  113,  116,  94  N.  W.  222,  223,  holding 
place  of  performance  or  enforcement  of  pledge  of  personalty  is  State 
where  pledged  property  is  actually  situated,  and  its  validity  must  be 
determined  by  laws  of  that  State;  Cooper  v.  Philadelphia  Worsted  Co. 
(Lees  V.  Harding  etc.  Co.),  68  N.  J.  Eq.  629,  60  Atl.  355,^ where  contract 
with  reference  to  title  of  goods  situated  in  another  State  is  there  made 
between  resident  thereof  and  New  Jersey  corporation,  to  be  there  per- 
fof^faedy  it  is  governed,  as  to  its  effect,  by  laws  of  that  State;  Deariiig 
V.  M'Kinnon  Dalsh  etc.  Co.,  165  N.  Y.  87,  68  N.  E.  775,  refusing  to  en- 
foree  tmst  mortgage  on  chattels  which  permits  mortgagor  to  retain  pos- 
session of  goods  and  sell  in  usual  course  of  trade,  though  good  in  State 
when  made,  as  against  resident  attaching  creditors;  Greenville  Nat. 
Bank  of  Evans-Snyder-Buel  Co.,  9  Okl.  370,  60  Pac.  254,  chattel  mort- 
gage duly  filed  according  to  laws  of  State  wherein  property  situated  is 
superior  to  rights  of  one  attaching  prox)erty  after  its  removal  to  this 
territory  though  mortgage  not  recorded;  Hervey  v.  Rhode  Island  Loco- 
motive Works,  93  U.  S.  671,  23  L.  Ed.  1004,  holding  attachment  of 
locomotive  in  Illinois  by  nonresident,  governed  by  Illinois  laws;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  22,  36  L.  Ed.  616,  11 
Sup.  Ct.  878,  holding  State  may  tax  cars  within  State  belonging  to  non- 
resident corporation;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  631,  43 
L.  Ed.  838,  19  Sup.  Ct.  647,  holding  assignment  under  Minnesota  insol- 
vent lawB,  no  bar  to  attachn^ent  of  property  in  Massachusetts ;  Dundee 
Mtg.  etc.  Co.  V.  School  District,  10  Sawy.  66,  19  Fed.  369,  holding  State 
may  tax  mortgages  in  State,  though  nonresident  corporation  is  mort- 
gagee ;  The  Marina,.  19  Fed.  762,  holding  attachment  of  property  brought 
into  New  Jersey  governed  by  law  of  that  State;  Atherton  v.  Ives,  20 
Fed.  896,  holding  State  has  right  to  regulate  transfer  of  personal  prop- 
erty within  State;  Van  Wyck  v.  Read,  43  Fed.  718,  holding  assignment 
valid  in  New  York  passes  title  to  mortgage  on  land  in  Florida;  Pyeatt 
V.  Powell,  61  Fed.  664,  2  C.  C.  A.  367,  holding  mortgage  on  property  in 
Indian  Territory,  executed  in  Kansas,  governed  by  territory  law ;  Smith 
V.  New  York  Life  Ins.  Co.,  57  Fed.  136,  holding  transfer  laws  of  Illinois 
cannot  affect  property  §nd  creditors  in  California  against  code;  Schro- 
der V.  Thompkins,  68  Fed.  675,  holding  conveyance  of  property  valid 
nnder  lex  loci  contractus,  ordinarily  effectual,  regardless  of  location; 
Savings  &  Loan  Society  v.  Multnomah  Co.,  60  Fed.  32,  holding  mort- 
gagea  taxable  in  State  or  county  where  land  lies;  Parker  v.  Brown,  85 
Fed.   696,  29  C.  C.  A.  367,  holding  personal  property  follows  law  of 
owners'  domicile,  when  consistent  with  law  of  situs;  Masury  v.  Arkansas 
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etc.  Bank,  87  Fed.  382,  holding  transfer  of  stock  governed  by  State  of 
corporation  unless  transfer  invalid  in  that  State ;  Kirtland  v.  Hotchkiss, 
42  Conn.  448,  holding  attachment  of  property  of  nonresidents  governed 
by  law  of  situs  of  property;  Bamett  v.  Kinney,  2  Idaho,  711,  23  Pac. 
923,  holding  State  not  bound  to  accept  transfer  laws  of  another  affecting 
property  within  State;  Ames  Iron  Works  v.  Warren,  76  Ind.  615,  40 
Am.  Rep.  260,  holding  chattel  mortgages  governed  by  lex  situs  and  not 
by  lex  domicilii;  Standard  Oil  Co.  v.  Combs,  96  Ind.  183,  49  Am.  Rep. 
159,  holding  stAves  purchased  by  non;resident,  left  in  State  for  finishing, 
taxable  in  State ;  Quarl  v.  Abbett,  102  Ind.  237,  52  Am.  Rep.  664, 1  N.  E. 
478,  holding  property  of  nonresident,  within  jurisdiction  of  court,  sub- 
ject to  seizure  and  sale ;  Catlin  v.  Wilcox  Silver  Plate  Co.,  123  Ind.  481, 
483,  18  Am.  St.  Rep.  342,  343,  8  L.  R.  A.  64,  65,  24  N.  E.  252,  holding 
voluntary  assignment  govej^ed  by  lex  domicilii  unless  limited  or  re- 
strained by  lex  situs;  Mooney  v.  Union  etc.  B.  B.  Co.,  60  Iowa,  349,  14 
N.  W.  344,  holding  attachment  proceedings  against  nonresident  con- 
trolled by  law  of  State  where  property  is  situate;  Moore  v.  Church,  70 
Iowa,  211,  59  Am  Rep.  441,  30  N.  W.  856,  holding  validity  of  assign- 
ment for  benefit  of  nonresident  determined  by  law  of  State;  Fisher  v. 
Commissioners,  etc.,  19  Kan.  415,  holding  State  cannot  tax  residents' 
property  situate  in  different  State;  Mackey  v.  Petti  John,  6  Kan.  App. 
59,  49  Pac.  637,  holding  chattel  mortgage  governed  by  law  of  State 
where  property  was;  Williamson  v.  Kansas  etc.  Coal  Co.,  6  Kan.  App. 
447,  50  Pac.  107,  supporting  attachment  of  property  exempt  by  law  of 
domicile  of  owner,  but  not  where  sold;  Ober  v.  Matthews,  24  La.  Ann. 
93,  holding  bill  of  exchange  made  in  Missouri,  being  in  Louisiana  bank, 
attachable  in  Louisiana;  Lawrence  v.  Batcheller,  131  Mass.  509,  holding 
doubtful  whether  regularity  of  attachment  proceedings  under  State  stat- 
ute is  attackable  by  nonresident ;  Hallgarten  v.  Oldham,  135  Mass.  7,  46 
Am.  Rep.  484,  holding  sale  consummated  elsewhere  of  goods  within 
State  governed  by  State  law ;  Faulkner  v.  Hyman,  142  Mass.  54,  6  N.  E. 
847,  holding  State  court  cannot  enforce  assignment  valid  where  made, 
but  invalid  in  State;  Lewis  v.  Bush,  30  Minn.  248, 15  N.  W.  115,  holding 
right  to  assigned  debt  determined  by  law  of  State  where  payable;  Singer 
Mfg.  Co.  V.  Fleming,  39  Neb.  688,  689,  42  Am.  St.  Rep.  619,  620,  58 
N.  W.  228,  229,  holding  exemption  of  wages  earned  in  Nebraska,  at- 
tached in  Iowa,  determined  by  Nebraska  law;  Coe  v.  Errol,  62  N.  H. 
312,  holding  logs  merely  passing  through  State,  not  taxable  by  i?tate; 
Cronan  v.  Fox,  50  N.  J.  L.  410,  14  Atl.  121,  holding  right  to  attach 
cattle  sold  in  different  State,  determined  by  law  of  situs ;  Falk  v.  Janes. 
49  N.  J.  Eq.  489,  23  Atl.  815,  holding  personalty  without  owners'  domi- 
cile subject  to  process  against  owner  where  property  is  located ;  Edgerly 
v.  Bush,  81  N.  Y.  204,  holding  title  under  lex  domicilii  and  lex  situs 
unaffected  by  surreptitious  removal  from  State;  Warner  v.  Jaffray,  93 
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255y  257y  48  Am.  Bep.  617,  619,  holding  assignment  operative  in 
York  inoperative  in  Pennsylvania  in  cotitravention  to  Pennsyl* 
^  laws;  Keller  v.  Paine,  107  N.  Y.  90, 13  N.  E.  638,  holding  validity 
^tachment  governed  by  law  of  State  where  property  was  situated; 
thai  V.  Bnrwell,  109  N.  C.  13,  26  Am.  St  Eep.  557,  13  L.  B.  A.  741, 
E.  722,  holding  right  to  property  mortgaged  under  lex  domicilii 
^ex  situs,  unaffected  by  removal ;  Steel  v.  Goodwin,  113  Pa.  St.  232, 
1.  51,  holding  State  has  power  to  regulate  transfer  of  all  property 
in  its  limits ;  Dyer  v.  Osborne,  11  R.  I.  323,  23  Am.  Eep.  468,  hold- 
hode  Island  may  tsj^  shares  in  Massachusetts  eorporation,  shares 
in  State;  Jenkins  v.  Charleston,  5  S.  C.  401,  22  Am.  Eep.  23, 
Jig  city  may  tax  its  own  stock  though  owned  by  nonresidents;  Ex 
Dickinson,  29  S.  C.  461,  13  Am.  St.  Rep.  752,  1  L.  E.  A.  687,  7 
595,  holding  courts  cannot  enforce  contracts  valid  elsewhere,  in- 
by  law  of  State;  dissenting  opinion  in  Moore  v.  Wayne  Circuit 
e,  65  Mich.  92,  20  N.  W.  805,  majority  holding  State  has  exclusive  • 
sdiction  of  persons  and  property  within  its  limits;  Long  v.  Gird- 
^ood,  150  Pa.  St.  418,  28  L.  E.  A.  45,  24  Atl.  711,  holding  foreign  cred- 
itor cannot  obtain  preference  over  assignment  for  creditors  of  another 
foreign  creditor;  Cross  v.  Brown,  19  R.  I.  227,  33  Atl.  149,  holding  debt 
attachable  in  State  where  suit  would  lie  for  its  collection;  Welder  v. 
Maddox,  66  Tex.  377,  59  Am  Eep.  620,  1  S.  W.  171,  holding  voluntary 
assignment  by  insolvent  passes  all  property  unless  limited  by  law  of 
State;  In  re  Flukes,  157  Mo.  130,  57  S.  W.  546,  arguendo. 

Distinguished  in  Bell  v.  New  York  Safety  Steam  Power  Co.,  183  Fed. 
275,  validity  of  contract  made  in  New  York  between  parties  in  that 
State  purporting  to  give  lien  on  personal  property  in  another  State,  is 
prima  facie  determinable  by  New  York  law;  Standford  v.  San  Fran- 
cisco, 131  Cal.  38,  63  Pac.  147,  holding  stocks  of  foreign  corporation 
owned  by  resident  where  estate  is  being  administered  in  this  State  is 
taxable  here,  though  pledged  for  loan  in  another  State;  Studebaker 
Bros.  Co.  V.  Man,  14  Wyo.  78,  82  Pac.  5,  where  vendee  in  conditional 
sale  removes  property  to  another  State  without  consent  of  vendor,  latter 
may  enforce  lien  against  subsequent  bona  fide  purchasers,  without  com- 
plying with  regisfration  laws  of  other  State ;  Missouri  etc.  R.  R.  Co.  v. 
Sharitt,  43  Kan.  384,  385,  8  L.  E.  A.  888,  23  Pac.  433,  holding  wages  of 
Kansas  employee  of  Missouri  railroad  not  attachable  in  Missouri  courts. 

Jurisdiction,  how  acquired.    Note,  2  Am.  Dec.  45. 

Jurisdiction  of  the  courts  of  one  State  or  country  over  citizens  of 
another.    Note,  6  Am.  St.  Eep.  183. 

Transfer  of  property  in  another  jurisdiction.    Note,  12  Am.  Dec 
474. 

Extraterritorial  effect  of  transfers  of  personalty.    Note,  55  Am. 
Eep.  138, 136. 
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Conditional  sale  of  chattels.    Note,  67  Am.  Bap.  579. 

Place  where  property  may  be  taxed.    Note,  56  Am.  Dec.  624. 

Removal   of   mortgaged   property   into    another   State.    Note,   70 
Am.  Dec.  68,  60,  70. 

Extraterritorial  effect  of  assignments  for  benefit  of  creditors.    Note, 
78  Am.  Dec.  595. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note, 
17  L.  E.  A.  84,  85,  86. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  pro- 
ceedings.   Note,  23  L.  E.  A.  33. 

Effect  of  attachment  under  Illinois  statute  of  property  in  Illinois,  in- 
stituted by  citizen  of  New  York,  is  not  altered  by  residence  of  attaching 
creditor  in  New  York. 

Approved  in  Briggs  v.  Stroud,  58  Fed.  719,  holding  actual  domicile 
of  owner  not  controlling  inquiry  in  question  of  jurisdiction  over  estate ; 
Harnett  v.  Kinney,  2  Idaho,  710,  23  Pac.  923,  holding  nonresident  at- 
taching creditors  on  same  footing  as  resident  creditors;  Rhawn  v. 
Pearce,  110  111.  359,  51  Am,  Eep.  696,  holding  suit  by  nonresident  gov- 
erned by  law  of  State  of  court. 

Transfer  of  personal  property,  lawful  in  owner's  domicile,  is  respected 
in  country  where  property  is  located,  in  so  far  as  not  tn  conflict  with  law 
of  State  where  property  is  located. 

Approved  in  Merchants'  Nat.  Bank  v.  Roxbury  Distilling  Co.,  196 
Fed.  81,  distillery  warehouse  receipts  represent  property  and  under 
Maryland  statutes  making  them  negotiable,  transfer  of  receipts  trans- 
fers property;  Walworth  v.  Harris,  129  U.  S.  365,  32  L.  Ed.  715,  9  Sup. 
Ct.  343,  holding  lien  on  cotton,  under  Arkansas  statute,  subordinated 
to  consignee 's  lien  under  Louisiana  statute. 

Proof  and  evidence,  of  foreign  laws  and  their  effect.    Note,  113 
Am.  St.  Eep.  874. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  187  Am.  St.  B«p.  487. 

Miscellaneous.  Cited  in  Tillinghast  v.  Van  Buskirk,  154  U.  8.  557, 
19  L.  Ed.  113, 14  Sup.  Ct.  1210,  reaffirming  and  following  principal  case, 
present  case  being  in  all  respects  same;  Pacific  Postal  Tel.  Cable  Co. 
V.  Fleishner,  66  Fed.  909,  14  C.  C.  A.  166,  to  proposition  that  interest 
is  generally  not  allowed,  except  on  contract  or  unlawful  detention  of 
money;  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  Ed.  537,  6  Sup.  Ct.  245, 
incidentally. 
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an.  162-ie6, 19  L.  Ed.  129,  THE  SEBEK. 

No  sovereign  can  be  sued  in  his  own  conrtB  without  bis  consent,  hence 

States  is  exempt  ftom  suits  in  its  eouits. 

pproved  in  United  States  v.  Lee,  106  U.  S.  227,  247,  248,  27  L.  Ed. 

191,  1  Sup.  Ct.  266,  283,  284,  holding  courts  cannot  try  title  of 

^ed  States  to  property;  Belknap  v.  Schild,  161  U.  S.  16,  40  L.  Ed. 

16  Sup.  Ct.  445,  holding  no  suit  maintainable  or  injunction  issuable 

nst  United   States  for  infringement  of  patent;   The  Fidelity,  16 

chf .  575,  Fed.  Cas,  4758,  holding  public  ships  not  subjected  to  mari- 

liens  without  consent  of  government;  State  v.  Burke,  33  La.  Ann. 

holding  State  courts'  cannot  compel  payment  of  coupons  out  of 

fands;  State  v.  Corbin,  16  S.  C.  542,  holding  counterclaims  against 

poroperty  disallowed,  though  suit  begun  by  State;  Lowry  v.  Thomp- 

25  8.  C.  421,  1  S.  E.  144,  holding  courts  cannot  hear  action  against 

ing  fund  eommission  to  recover  deed  to  State;  Adams  v.  Bradley, 

wy.  220,  PW.  Cas.  48,  holding  State  not  concluded  by  judgment 

:nst  officer  in  individual  capacity,  as  to  land  titles. 

istinguished  in  Billgery  v.  Land  Trust,  48  La.  Ann.  898,  19  South. 

holding  courts  may  try  title  where  State's  title  is  merely  incidental; 

mbia  Water  Power  Co.  v.  Columbia  Electric  St.  Ry.  etc.  Co.,  43 

.  169,  20  S.  E.  1007,  holding  suit  for  damages  maintainable  against 

any  acting  under  State  authority;  McCandlish  v.  Commonwealth, 

a.  1006,  holding  demand  in  nature  of  counterclaim  allowable  in 

instituted  by  State. 


b  snit  can  be  brought  directly  against  United  States  or  its  property, 
^dl  such  proceedings  must  be  brought  under  some  act  of  Congress. 

^^proved  in  Buckley  v.  United  States,  196  Fed.  430,  suit  against 
^^^"^^^^ted    States   to   enjoin   execution   of  judgment   was   dismissed    for 
^\mt  of  jurisdiction;  The  Siren,  13  Wall.  394,  20  L.  Ed.  606,  hold- 
ing no  right  to  prize  money  exists  except  under  acts  of  Congress; 
Carr  v.  United  States,  98  U.  S.  437-439,  26  L.  Ed.  211,  holding  govern- 
ment not  estopped  by  judgment  in  ejectment,   constituting  estoppel 
under  California  law ;  United  States  v.  Lee,  106  U.  S.  207,  27  L.  Ed.  177, 
1  Sup.  Ct.  250,  holding  United  States  and  several  States  cannot  be 
made  defendants  in  ordinary  actions;  Stanley  v.  Schwalby,  147  U.  S. 
512,  37  L.  Ed.  261,  13  Sup.  Ct.  419,  holding  suit  against  United  States 
or  its  property  to  try  land  titles,  not  maintainable;  United  States  v. 
Wickersham,  10  Fed.  509,  511,  holding  court  cannot  appoint  receiver 
for  property  in  possession  of  United  States ;  In  re  White  Star  etc.  Co?, 
91  Fed.  286,  holding  no  proceeding  in  rem  lies  against  vessel  in  chaiige 
of  court  after  condemnation. 

Distinguished  in  Johnson  Lighterage  Co.  No.  24,  231  Fed.  366,  368, 
Biiit  in  rem  may  be  maintained  against  property  of  foreign  government 
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to  recover  for  salvage  services,  where  property  libeled  was  still  iii 
possession  of  lightering  company;  Lee  v.  Kaufman,  3  Hughes,  116,  117, 
120,  121,  Fed.  Gas.  8191,  holding  stiit  in  ejectment  maintainable  to  try 
title  to  land  held  by  government  officer ;  Thompson  Nav.  Co.  v.  Chicago, 

79  Fed.  986,  987,  holding  Chicago  suable  for  collision,  through  fault 
of  city  fire  tug,  with  another  vessel ;  United  States  v.  Schwalby,  8  Tex. 
Civ.  App.  682,  29  S.  W.  91,  holding  State  court  has  jurisdiction  of 
suit  to  try  title  against  government  officer. 

Suits  against  the  sovereign.    Note,  12  Am.  Dec.  518. 

United  States,  by  instituting  proceedings,  waive  exempticni  ftom  solt, 

80  as  to  allow  presentation  of  setoff  to  extent  of  demand;  and  by  proceeding 
in  rem,  they  open  to  consideration  all  claims  against  property  libeled,  but 
are  exempt  from  costs  and  affirmative  relief. 

Approved  in  United.  States  v.  Barber  Lumber  Co.,  169  Fed.  188, 
United  States  bringing  suit  is  bound  by  equity  rule  regulating  time  for 
filing  pleadings;  Judson  v.  United  States,  120  Fed.  643,  57  C.  C.  A.  99, 
holding  where  in  action  by  government  to  condemn  land  for  public 
building,  award  of  arbitrators  appointed  by  stipulation  is  conclusive 
on  government;  United  States  v.  American  Surety  Co.,  110  Fed.  914, 
holding  where  government  sues  on  statutory  contractor's  bond  which 
also  secures  claims  of  others,  aggregating  an  amount  exceeding  penalty, 
by  reason  of  which  surety  must  m|u:%hal  claims  in  equity,  court  may 
stay  action  until  government  submits  claim  to  equity ;  Board  of  Commrs. 
V.  Claff,  83  Minn.  517,  86  N.  W.  777,  holding  attorney  collecting  de- 
linquent personalty  taxes  may  retain  fee  and  pay  over  balance;  The 
Davis,  10  Wall.  20,  19  L.  Ed.  877,  holding  lien  for  salvage  enforceable 
against  cotton,  for  possession  of  which  government  sues  master;  Case 
V.  Terrell,  11  Wall.  201,  20  L.  Ed.  134,  holding  Circuit  Court  cannot 
render  judgment  for  balance  due  against  United  States;  Cunningham 
V.  Macon  etc.  R.  R.  Co.,  109  U.  S.  452,  27  L.  Ed.  994,  4  Sup.  Ct.  296, 
holding  State,  by  intervening,  places  herself  on  same  footing  as  in- 
dividuals; United  States  v.  Beebe,  4  McCrary,  18,  17  Fed.  41,  holdin<? 
lapse  of  time  may  be  sufficient  defense  to  suit  instituted  by  United 
States;  Carlisle  v.  Cooper,  64  Fed.  475,  12  C.  C.  A.  235,  holding:  costs 
improperly  awarded  against  government  in  condemnation  suit;  Moore 
V.  Tate,  87  Tenn.  740,  10  Am.  St.  Rep.  721,  11  S.  W.  938,  holding  set- 
off, not  arising  out  of  controversy,  not  allowable  against  State;  Shelby 
Co.  V.  Bickford,  102  Tenn.  402,  52  S.  W.  774,  holding  county  suing 
grantor  on  covenant,  subject  to  statute  of  limitations;  State  v.  Snyder, 
66  Tex.  700,  18  S.  W.  110,  holding  suit  by  State  governed  by  rules 
governing  suits  by  citizen;  Union  etc.  R.  R.  Co.  v.  United  States,  2 
Wyo.  189,  lien  for  freight  enforceable  when  United  States  institutes 
proceeding  in  rem;  Cecil  v.  Clark,  44  W.  Va.  675,  30  S.  E.  222,  hold- 
ing State  could  not  deny  validity  of  proceeding  for  forfeiture  for  taxes. 
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Distingnislied  in  Bowker  ▼.  United  States,  105  Fed.  399,  holding 
in  admiralty  snit  by  government  for  damages  for  injuries  to  govern- 
ment vessel  by  collision,  conrt  eannot  entertain  cross-libel  alleging 
fault  of  snch  vessel  and  praying  dami^s  against  government. 

Setoff,  counterclaim,  or  recoupment  in  action  by  State.    Note,  33 
L.  B.  A.  OX.  S.)  879. 

Claim  for  damages,  throogli  collision  of  vessels  at  sea,  exists  against 
vessel  in  fault,  even  though  such  vessel  is  property  of  United  States. 

Ap|)roved  in  The  Davis,  10  Wall.  18,  19  L.  Ed.  876,  holding  personal 
property  of  government  on  vessel  for  transportation,  subject  to  lien 
for  salvage ;  The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed.  971,  18  Sup. 
Ct.  546,  collecting  cases  and  holding  collision  of  vessels  creates  lien  on 
vessel  in  fault  for  damages;  The  Jennie  Hayes,  37  Fed.  374,  holding 
lien  for  materials  or  wages  not  displaced,  ipso  facto,  by  government 
possessing  vessel;  The  Willamette  Valley,  62  Fed.  299,  holding  lien  for 
liabilities  incurred  exists  against  vessel  in  possession  of  receiver;  United 
States  V.  Lee,  106  U.  S.  215,  27  L.  Ed.  180,  1  Sup.  Ct.  257,  holding 
officer  holding  property  for  government  use  may  be  sued  for  possession 
of  property. 

Claim  for  damages,  through  collision  of  vessels,  is  enforceable  by  pro- 
^  ceeding  in  rem,  except  where  vessel  in  fault  is  property  of  United  States, 
in  which  case  claim  is  not  enforceable  by  direct  proceedings. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  567, 
568,  45  L.  Ed.  322,  323,  21  Sup.  Ct.  217,  218,  holding  city  liable  in  per- 
sonam for  negligence  of  servants  in  charge  of  fireboat  in  consequence 
of   which   boat   collides  with   and  injures   another  vessel;    The   John 
MeCraken,  145  Fed.  707,  708,  vessels  owned  by  port  of  Portland  used 
by  it  in  its  work  are  not  seizable  by  United  States  in  admiralty  suit 
in  rem  to  recover  damages  for  maritime  tort;  The  Major  Reybold,  111 
Fed.  416,  holding  city  liable  in  personam  for  collision  caused  by  negli- 
gence of  servants  in  charge  of  its  vessel;  The  Davis,.  10  Wall.  19,  19 
If.  £d.  877,  holding  lien  for  salvajre  unenforceable  by  direct  proceed- 
ings  against  United  States;  Christian  v.  Atlantic  etc.  R.  R.  Co.,  133 
U.  S.  244,  33  L.  Ed.  593,  10  Sup.  Ct.  263,  holding  bill  does  not  lie  to 
foreclose  on  State  property  to  satisfy  debt  of  State;  The  Fidelity,  16 
Blatchf.  573,  Fed.  Cas.  4758,  holding  steam-tug,  exclusively  in  govern- 
ment service,  not  liable  to  seizure  for  damages;  The  Avon,  1  Brown, 
186,  Fed.  Cas.  680,  holding  maritime  liens  exist  independently  of  rem- 
edy  for  enforcement;  The . Champion,  1  Brown,  533,  I'ed.  Cas.  2583, 
holding  lien  exists  for  supplies  furnished  United  States  tug;  The  F.  C. 
Latrobe,  28  Fed.  379,  holding  municipality  liable  for  damage  by  public 
vessel  not  engaged  in  strictly  public  business. 
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'  >>cvw.:i^ui^tj4  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of 

\<^  >.>ii,  17^  U.  S.  687,  46  L.  Bd.  330,  21  Sup.  Ct.  225,  majority  hold- 

;^  civv   tMibk)^  in  personam  for  negligence  of  servants  in  charge  of 

Au^^l  itt  consequence. of  which  boat  collides  with  and  injures  an- 

IT  fOTemment  transfers  property  held  subject  to  mortgage  of  previous 
^wvw  to  individuals,  courts  Immediately  take  jurisdiction  to  enforce  said 
iMTtfage  Uen  and  proceeds  of  sale  of  property  subject  to  liens,  on  applica- 
tion of  government,  by  government,  when  paid  into  registry,  are  subject  to 
satisfaction  of  such  liens. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  denying  right 
of  government  years  after  expiration  of  term  of  office  to  recover  sums 
paid  marshal,  who  has  in  good  faith  rendered  accounts  for  services  of 
deputies  which  have  been  paid;  United  States  v.  Warren,  12  Okl.  365, 
71  Pac.  690,  where  government  sues,  defendant  has  setoff  to  extent  of 
demand ;  Chamberlain  v.  St.  Paul  etc.  R.  R.  Co.,  92  U.  S.  306,  23  L.  Bd. 
718,  holding  grantees  of  State  take  property  held  by  State  as  indem- 
nity, free  from  equities;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  156  U.  S. 
420,  39  L.  Bd.  476,  15  Sup.  Ct.  365,  holding  person  cannot  be  subro- 
^  gated  to  mortgage  security  taken  by  State,  State  having  parted  there- 
with; United  States  v.  Mackay,  2  Dill.  308,  Fed.  Cas.  15,696,  holding 
mechanic's  lien  may  be  satisfied  with  proceeds  of  sale  deposited  in 
court;  Six  Hundred  Tons  of  Iron  Ore,  9  Fed.  600,  holding  lien  for 
freight,  before  condemnation  by  government,  payable  out  of  proceeds 
in  registry;  North  American  Commercial  Co.  v.  United  States,  81  Fed. 
750,  751,  26  C.  C.  A.  591,  holding  lien  for  supplies,  accruing  prior  to 
condemnation  proceedings,  not  defeated  thereby;  Commonwealth  v. 
Mister,  79  Va.  9,  holding  court  may  entertain  suit  to  recover  fund  in 
court  claimed  by  State. 

Under  admiralty  law,  all  maritime  liens  upon  vessel  extend  to  proceeds 
arising  from  sale  of  vessel;  lience  proceeds  of  prize  vessel,  after  condemna- 
tion by  government,  are  subject  to  claim  for  damages  through  collision. 

Approved  in  The  Fredericka  Schepp,  195  Fed.  625,  where  vessel 
about  to  'sail  was  seized  and  sold  for  false  registry,  fund  from  sale 
was  chargeable  with  maritime  liens  for  seaman's  wages,  supplies,  claim 
of  shippers  and  passengers  for  freight  and  passage  money  paid  for 
voyage;  Benbow  v.  The  James  John,  56  Or.  559,  108  Pac.  636,  mechan- 
ic's lien  exists  for  construction  of  ferry-boat  acquired  by  quasi-public 
corporation. 

Prise  Oourt  nuiy  hear  and  determine  all  claims  arising  after  capture  of 
Teseei,  and  hence  may  determine  damages  through  collision  ttarou^^  fault 
of  vessel  after  capture. 
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Approved  in  Cushing  v.  Laird,  107  U.  S.  82,  27  L.  Ed.  396,  2  Sup.  Ct. 
206,  holding  Prize  Court  may  determine  liability  of  captors  for  damages, 
expenses  and  costs. 

7  Wall.  166-.176, 19  !■.  Ed.  187,  DOBSHEIMEB  y.  XmiTED  STATES. 

Pnrpose  of  penalties  Inflicted  on  persons  attempting  to  defraud  revenues 
ia  to  enforce  collection  of  taxes,  and  offer  of  portion  of  such  penalties  to 
collectors  is  to  stimulate  and  reward  seal  in  detecting  fraudulent  attempts 
to  avoid  duties  and  taxes.  ^ 

Approved  in  United  Stales  v.  Matthews,  173  U.  S.  386,  43  L.  Ed.  740, 
19  Sup.  Ct.  415,  holding  deputy  marshal  complying  with  conditions, 
entitled  to  reward. 

Tlie  Infliction  of  penalties  for  attempting  to  defraud  revenues  is  left 
entirely  to  discretion  of  Secretary  of  Treasury,  and  courts  have. no  Jurisdic- 
tion to  act  further  than  to  give  judgment  and  to  enforce  penalties,  unless 
remitted  by  secretary. 

Approved  in  Macheca  v.  United  States,  26  Fed.  848,  holding  discre- 
tion of  Secretary  of  Treasury^  in  remitting  penalties,  not  reviewable ; 
In  re  Day,  27  Fed.  680,  holding  refusal  of  immigration  commissioners 
to  allow  immigrant  to  land,  conclusive. 

Distinguished  in  United  States  v.  One  Hundred  Sixty-three  Barrels 
etc.  Whisky,  27  Fed.  Cas.  278,  holding  judgment  of  forfeiture  distribut- 
ing proceeds,  unalterable  after  term. 

Interest  of  informers  in  penalties,  levied  under  internal  revenue  law, 
is  conditional,  and  wUl  not  prevent  Secretary  of  Treasury  from  remitting 
penalties  at  his  discretion.  It  is  not  fixed  until  collector  receives  moneys. 
Approved  in  United  States  v.  Carlisle,  5  App.  D.  C.  146,  licensed 
sugar  producers,  complying  with  act  granting  bounties,  acquired  no 
contractual  or  vested  right  to  bounty. 

7  WalL   175-181,  19  L.  Ed.   162,  STJFEBVISOBS  OF  LEE  COUNTY  v. 

BOaEBS. 

When  cause  is  removed  to  another  Circuit  Ooort  for  disqualification 
of  judge,  under  act  of  1889,  comrt  to  «|iich  it  is  zemomd  must  take  cogni- 
zance of  and  try  such  case  as  if  originally  brought  there. 

Approved  in  Ex  parte  Holman,  28  Iowa,  102,  111,  4  Am.  Rep.  166, 
178,  holding  Circuit  Court  has  jurisdiction  of  case  removed  to  it  under 
act  of  1839. 

Under  Iowa  statutes,  court  may  appoint  marshal  as  commissioner  to 
levy  tax  in  satisfacti<m  of  Judgment  against  county  on  its  bonds,  where  the 
board  of  supervisors  refuses  to  do  so  or  evades  the  duty. 

Approved  in  Campbellsville  L.  Co.  v.  Hubbert,  112  Fed.  721,  50 
C.  C.  A.  435,  upholding  Kentucky  act  of  1878,  authorizing  court  to 
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levy  and  collect  taxes  to  pay  judgment  against  Taylor  connty;  Grand 
Rapids  School  Furniture  Co.  v.  Trustees  of  School  Dist.,  102  Ky.  669, 
44  S.  W.  99,  holding  fact  that  school  trustees  are  unable  to  procure 
any  one  to  act  in  capacity  of  tax  collector  does  not  authorize  chancery 
to  appoint  collector;  United  States  v.  New  Orleans,  98  U.  S.  398,  25 
L.  Ed.  227,  holding  mandamus  will  lie  to  compel  city  to  levy  tax  to  pay 
bonds;  Stansell  v.  Lievee  Board,  13  Fed.  851,  852,  holding  court  may 
order  marshal  to  levy  tax  authorized  by  legislature ;  Palmer  v.  Jones,  49 
Iowa,  408,  holding  court  entertaining  action  has  jurisdiction  to  order 
tax  levied  to  satisfy  judgment;  Eames  v.  Savage,  77  Me.  221,  52  Am. 
Bep.  758,  holding  constitutional,  statute  authorizing  executions  against 
inhabitants  upon  judgments  against  towns;  Boody  v.  Watson,  64  N..H. 
176,  186,  9  Atl.  805,  812,  holding  court  has  every  power  to  enforce  tax 
levy;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa,  186,  majority 
holding  judgment  of  Federal  court,  holding  proceedings  in  State  court 
ineffectual,  conclu^ve  until  overruled;  dissenting  opinion  in  Boody  v. 
Watson,  64  N.  H.  197,  9  Atl.  821,  majority  holding  court  may  compel 
payment  and  collection  of  tax. 

Distinguished  in  Preston  v.  Sturgis  Milling  Co.,  183  Fed.  5,  32  L.  B.  A. 
(N.  S.)  1020,  105  C.  C.  A.  293,  court  has  no  power  to  collect  tax  by 
enforcing  lien  upon  real  estate  in  absence  ,  of  legislation  expressly 
authorizing  such  proceeding;  Rees  v.  Watertown,  19  Wall.  117,  118, 
22  L.  Ed.  75,  holding,  under  Wisconsin  statutes,  marshal  cannot  be  ap- 
pointed commissioner  to  levy  tax;  Barkley  v.  Levee  Commissioners,  93 
IT.  S.  264,  23  L.  Ed.  896,  holding,  under  Louisiana  law,  court  cannot 
order  marshal  to  levy  tax  on  municipal  corporation ;  Thompson  v.  Allen 
County,  115  U.  S.  559,  29  L.  Ed.  475,  6  Sup.  Ct.  144,  holding  court  can- 
not, without  legislative  authority,  fill  vacancy  in  office  of  tax  collector; 
Vance  v.  Little  Rock,  30  Ark.  450,  holding  Circuit  Court  cannot,  without 
l^slative  authority,  order  State  municipal  officers  to  levy  tax. 

Validity  of  statutes  imposing  appointing  power  on  judges.    Note, 
8  Ann.  Oas.  602. 

Mandamus  to  review  l^slative  acts.    Note,  18  Am*  Dec  240,  241. 


7  WaU.  181-188,  19  L.  Ed.  160,  LEE  COUNTY  y.  BOOEBS. 

Wliere  hlgliest  State  court  held  at  time  of  issue,  that  connty  had  au- 
thority to  issue  bonds,  such  bonds  are  valid  in  hands  of  bona  fide  holder, 
even  though  State  court  subsequently  reverses  itself-  as  to  authority  of 
county,  and  Supreme  Court  will  not  re-examine  question  of  county's  au- 
thority. 

Approved  in  Ohio  River  R.  R.  Co.  v.  Fisher,  115  Fed.  935,  53  C.  C.  A. 
411,  holding  where  decree  on  bill  of  review  reversed  decree  and  ad- 
judged validity  of  will  bequeathing  annuity  to   daughter-in-law,   as 
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j^'^^^een  lier  and  bona  fide  purchasers  who  bought  in  reliance  of  reversed 
jr^^^^-^e  equity  of  latter  was  superior;  Independent  School  Dist.  v.  Rew, 
J]^^    ZFed.  8,  56  L.  R.  A.  364,  49  C.  C.  A.  198,  and  Hughes  County  v. 
oi^^^^^^gBton,  104  Fed.  313,  43  C.  C.  A.  541,  both  holding  certificate  of 
V.  ^^^ra  estops  municipality  to  deny  validity  of  bonds;  Warren  County 
\^  T'^^Tjircy,  97  U.  S.  104,  24  L.  Ed.  980,  holding  bonds  prima  facie  valid, 
^    i;;!^^  i^  hands  of  bona  fide  holder;  Mount  Pleasant  v.  Beckwith,  100 
^^^^^^^  ^  532,  25  L.  Ed.  704,  holding  legislature  cannot,  by  changing  mnnici- 
!'  ^:^^^>  deprive  creditors  of  claims  against  old  municipality;  Louisiana 
^^^     i  Isbury,  105  U.  S.  295,  26  L.  Ed.  1096,  holding  contracts  under  old 
J^^^^^retation  of  statutes,  unaffected  by  new  construction  of  same  stat- 
N^  5:   Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup.  Ct.  22, 
'^^^^"ng  Federal  courts  not  bound  to  accept  construction  of  State  stat- 
^^^  by  State  courts;  Wade  v.  Travis  County,  174  U.  S.  509,  43  L.  Ed. 
V^R^f  19  Sup.  Ct.  719,  holding  bonds,  valid  under  former  decision,  not 
invalidated  by  subsequent  reversal  of  such  decision;  United  States  v. 
County  Treasurer,  2  Abb.  60, 1  Dill.  528,  Fed.  Cas.  16,538,  holding  Iowa 
legislature  cannot  impair  obligation  of  bonds  issued  by  counties ;  Rector 
V.  Fitzgerald,  59  Fed.  811,  8  C.  C.  A.  277,  holding  bona  fide  purchaser's 
title  to  land  unaffected  by  reversal  of  judgment  for  grantor;  National 
life  Ins..Co.  y.  Board  of  Education,  62  Fed.  792,  10  C.  C.  A.  637,  hold- 
ing municipality  estopped  as  against  bona  fide  purchaser  from  denying 
validity  of  bonds;  French  v.  Deane,  19  Colo.  508,  24  L.  B.  A.  390,  36 
Pac.  611,  holding  decisions  construing  statutes  prior  to  change  thereof, 
protected  like  statutes  against  retrosx)ective  laws;  Mount  Vernon  v. 
Hovey,  52  Ind.  567,  holding  bonds  issued  under  constitutional  statute, 
in  hands  of  bona  fide  holder,  public  securities;  Leavenworth  Co.  v. 
Miller,  7  Kan.  506,  511,  12  Am.  Rep.  440,  443,  holding  State  Constitu- 
tion gives  r^slature  power  according  to  construction  at  time  of  adop- 
tion; Willoughby  ▼.  Holdemess,  62  N.  H.  228,  holding  contract,  valid 
when  made,  not  invalidated  by  subsequent  change  of  law;  Jessup  v. 
Carnegie,  80  N.  Y.  449,  36  Am.  Rep.  648,  holding  contracts  valid  under 
statute  as  construed,  unaffected  by  subsequent  constructions ;  Bond  Debt 
Cases,  12  S.  C.  283,  holding  bonds  valid  ^t  time  of  issue,  unaffected  by 
subsequent  l^slation;  Hemdon  v.  Moore,  18  S.  C.  355,  holding  probate 
proceedings,  prior  to  decision,  unaffected  thereby;  Whaley  v.  Gaillard, 
21  S.  C.  572,  holding  agreement  of  State  to  accept  coupons  for  taxes, 
unaffected  by  subsequent  legislation ;  Stallcup  v.  Tacoma,  13  Wash.  152, 
52  Am.  St.  Rep.  32,  42  Pac.  544,  holding  person  purchasing  bonds  may 
rely  upon  decisions   upholding   their  validity;   dissenting   opinion   in 
Butz  V.  Muscatine,  8  Wall.  585, 19  L.  Ed.  494,  majority  holding  Supremo 
Court  will  construe  statutes  regardless  of  State  court  decisions;  Nash- 
ville Trust  Co.  V.  Smythe,  94  Tenn.  518,  45  Am. -St.  Rep.  750,  29  S.  W. 
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904,  holding  bona  fide  holder  of  notes^  holds  notes  free  from  equities 
of  prior  holders. 

Distinguished  in  Stanton  ▼.  Alabama  etc.  R.  R.  Co.,  2  Woods,  512, 
Fed.  Cas.  13,296,  holding  invalid,  non-negotiable  certificates  invalid  in 
hands  of  bona  fide  holder;  McLore  v.  Melton,  24  S.  C.  568,  58  Am.  Bep. 
276,  holding  order  of  paying  decedent's  debts,  governed  by  decision 
subsequent  to  death. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  680,  681. 

Constitutionality  of  statutes  permitting  counties  or  municipal  cor- 
porations to  subscribe  to  stock  in  railroad  companies.  Note,  68 
Am.  Dec.  695. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Oas.  1212. 

Change  of  decision  of  State  court  as  impairment  of  contract.  Note, 
16  L.  R.  A.  646. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  407. 

Doctrine  of  lis  pendens  is  inapplicable  where  three  sepaiate  and  in- 
dependent suits  have  been  filed  with  intervals  of  one  year  between  deter- 
mination of  first  and  second,  and  two  years  between  second  and  third  suits. 
Approved  in  Dunfee  v.  Childs,  59  W.  Va.  239,  53  S.  E.  214,  suit  as 
lis  pendens  ends  with  final  decree  and  bill  of  review  is  new  lis  pendens 
as  to  purchasers  claiming  title  under  decree. 

The  law  of  lis  pendens.    Note,  56  Am.  St.  Rep.  877. 

Application  of  doctrine  of  lis  pendens  to  purchase  after  judgment 
and  before  institution  of  proceedings  to  review.  Note,  9  Ann. 
Oas.  088. 

Purchase  of  land  after  decree  and  before  any  steps  for  review,  as 
pendente  lite.    Note,  10  L.  R.  A.  (N.  S.)  445. 


7  WalL  188-195,  19  L.  Ed.  35,  OOBDON  ▼.  UNITED  STATEa 

Supreme  Court  does  not  sanction  the  allowance  of  interest  on  claims 
against  the  United  States. 

Approved  in  Angarica  v.  Bayard,  127  U.  S.  255,  260,  32  L.  Ed.  161, 
163,  8  Sup.  Ct.  1158,  1161,  holding  interest  not  allowable  on  awards  by 
"Spanish- American  Claims  Commission";  United  States  v.  Barber,^ 74 
Fed.  485,  20  C.  C.  A.  616,  holding  interest  not  recoverable  on  judg- 
ments against  United  States. 

Distinguished  in  National  Home  for  Disabled  Volunteer  Soldiers  v. 
Parrish,  194  Fed.  941,  114  C.  C.  A.  576,  interest  was  allowed  upon  dam- 
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ii^^^!^  recovered  against  national  soldieis'  home  for  default  under  build- 

^     contract. 


^^\w    "^^  arbitrator  la  a  private  extraordinary  Judge,  cliosen  by  the  parties 

_^  ^ve  matter  in  dispute,  invested  with  power  to  decide  same. 
10^-:^proved  in  Toledo  S.  S,  Co.  v.  Zenith  Transp.  Co.,  184  Fed.  404, 
^^;^  <J.  C.  A.  501,  decision  by  arbitrators  of  question  of  fault  and  lia- 
^"^J^^^  for  collision  was  final  on  principal  question,  and  even  as  to  dam- 
I»^^^  could  not  be  revoked  after  publication ;  Levin  v.  Northwestern  Nat. 
^^  ^  ^  Co.,  146  Fed.  77,  award  of  arbitrators  in  Federal  action  at  law 
^^:^'^  insurance  policy  is  unimpeachable  for  fraud  or  misconduct  of 
itors. 


^>ilct  of  Congress  authorizing  Secretary  of  War  to  adjust  claims  against 
^S^erunent  for  property  destroyed  by  troops,  empowers  secretary  to  act 
snerely  as  mlnlstertal  officer,  and  such  act,  even  though  both  parties  act  un- 
der it,  and  claim  is  adjusted,  is  not  suc^  submission  to  arbitration  as  will 
Mnd  parties  thereto;  hence  Congress  may  repeal  act  as  to  all  unpaid  claims. 
Approved  in  United  States  v.  Foreman,  5  Okl.  257,  48  Pac.  98,  ono 
suing  govemnMBt  in  territorial  court  for  recovery  of  money  paid  for 
land  entry  on  uliich  patent  erroneously  allowed  and  afterward  can- 
celed, need  nok-ahow  surrender  of  duplicate  receipt  to  Secretary  of 
Interior  nor  execution  of  relinquishment  of  claim  to  land ;  Chorpennin^^ 
V.  United  States,  94  U.  S.  400,  24  L.  Ed.  127,  holding  resolution  of  Con- 
gress authorizing  postmaster-general  to  adjust  claims,  not  submission  to 
arbitration;  Nutt  v.  United  States,  125  U.  S.  654,  31  L.  Ed.  822,  8  Sup. 
Ct.    999,    holding   act   authorizing   quartermaster-general    to    examine 
claims,  no  submission  to  arbitration;  Smithmeyer  v.  United  States,.  147 
U.  8.  358,  37  L.  Ed.  200,  13  Sup.  Ct.  326,  holding  Court  of  Claims  may 
examine  claims  which  Congress  authorized  secretary  to  adjust;  Perry 
v.  Cobb,  88  Me.  442,  34  Atl.  279,  holding  stipulation  that  copartnership 
members  adjust  losses  not  case  of  arbitrament. 

Arbitration  agreements.    Note,  47  L.  B.  A.  (N.  8.)  341. 

Miscellaneous.  Miscited  in  Keller  v.  Paine^  107  N.  Y.  90^  13  N.  E. 
638. 

7  Wall.  196-205, 10  L.  Ed.  113,  THE  GRACE  aiBDLEB. 

Where,  in  emergency  tlirough  wblcli  collision  occurs,  all  was  done  that 
iras  possible,  any  omission  to  do  ansrthing  more  is  error  and  not  fault. 

Approved  in  The  Sylfid,  169  Fed.  996,  pilot  was  not  negligent  for 
failing  to  take  precautions  where  no  danger  was  apparent;  City  oc 
Paris,  9  Wall.  639,  19  L.  Ed.  753,  holding  acts  done,  in  extremis  to 
avoid  collision^  though  unwise^  errors  but  not  faults. 
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Oongress  has  fixed  role  tliat  vessel  overtaking  another  must  keep  out 
of  way  of  latter,  hat  latter  vessel  must  hold  her  course,  hut  rule  is  not 
to  he  strictly  applied  in  circumstances  making  deviation  imperative  and 
rule  does  not  excuse  want  of  proper  precaution  or  had  seamanship. 

Approved  in  Guibert  v.  The  George  Bell,  3  Hughes,  471,  Fed.  Cas. 
6856,  holding  fault  of  moving  vessel  not  excused  by  anchored  vessel's 
noncompliance  with  statutory  rules ;  The  W.  H.  Clark,  6  Biss.  302,  Fed. 
Cas.  17,482,  holding  leading  vessel  must  not  so  change  course  as  to  em- 
barrass pursuing  vessel ;  The  Charles  Moi^an,  6  Fed.  914,  holding  vessel, 
being  passed,  bound  to  keep  her  course;  The  City  of  Macon,  47  Fed. 
924,  holding  steamer,  being  passed,  must  hold  her  course. 

Duty  of  vessel  overtaking  another.    Note,  75  Am.  Dec.  604. 

Vessel  must  he  herself  without  fault  to  recover  full  damages  for  injuries 
through  collision. 

Approved  in  Stewart  v.  Ship  Austria,  7  Sawy.  436,  9  Fed.  917,  14 
Fed.  299,  holding  vessel  causing  ship  to  move  not  liable  for  loss  through 
latter 's  own  defects;  Merchants'  etc.  Transp.  Co.  v.  Hopkins,  108  Fed. 
894,  48  C.  C.  A.  128,  arguendo. 

• 

(Generally,  in  suit  for  damages,  through  collision,  burden  of  proof  is  on 
libelant,  hut  where  fault  is  shown  on  part  of  damaging  vessel,  she  most 
show  that  such  fault  was  not  cause  of  injury. 

Approved  in  The  Wilbert  L.  Smith,  217  Fed.  985,  tug  moving  at  ex- 
cessive speed  in  fog  without  lookout  and  schooner  violating  anchorage 
ordinance  were  equally  at  fault  in  collision;  The  St.  Louis,  98  Fed.  750, 
39  C.  C.  A.  201,  holding  where  ferry-boat  in  fog  at  night,  on  hearing 
fog  signal  apparently  forward  of  beam  which  was  recognized  as  that 
of  another  boat  whose  course  was  such  as  to  cause  danger  of  collision, 
failed  to  stop  at  once,  burden  rests  on  her  to  disprove  fault;  The  Chero- 
kee, 15  Fed.  121,  holding  burden  of  proof  is  on  libelant  to  show  fault; 
The  Leland,  19  Fed.  777,  party  must  show  that  his  violation  of  naviga- 
tion laws  did  not  cause  accident;  The  Newport,  28  Fed.  664,  dismissing 
libel,  libelants  not  identifying  damaging  vessel  by  preponderance  of 
evidence. 

Inevitahle  accident  is  accident  occurring  where  vessel  is  pursuing  law- 
ful avocation,  in  lawful  manner,  using  proper  precautions;  hut  only  such 
care  as  is  reasonable,  under  circumstances,  is  required. 

Approved  in  The  Lackawanna,  201  Fed.  775,  collision  caused  by  dis- 
ablement of  vessel's  steering  gear  was  unavoidable  accident;  The  Pro- 
tector, 176  Fed.  173,  where  lighter  raising  sunken  vessel  left  line  in 
way  of  vessels,  tug  causing  vessel  to  sink*  again  by  shoving  schooner 
against  lighter  was  not  negligent ;  The  Jumna,  149  Fed.  172,  79  C.  C.  A. 
119|  applying  rule  to  collision  between  tow  and  steamer  and  between 


k 


^  THE  GRACE  GIRDLER.  7  WaU.  196-205 


vV^nd  pier;  The  Mary  S.  Blees,  120  Fed.  46,  holding  eollision  between 
^\^^er  and  moored  barge  not  due  to  ineyitable  accident^  Stewart  v.  Ship 
>^ria,  7  Sawy.  437,  9  Fed.  917,  918,  14  Fed.  299,  300,  holding  vessel 
^Perly  moored  not  responsible  for  damages  caused  by  her  drifting; 
r*^d  V.  Foster,  12  Sawy.  664,  31  Fed.  831,  holding  boat  getting  on  well- 
ft  ®^  cable  responsible  for  death  of  passenger  caused  thereby;  The 
^^^^^en  Home,  16  Blatchf.  460,  Fed.  Cas.  13,187,  holding  collision 
a©  ^^^^^^S  through  incompetency  of  crew,  caused  by  sickness,  inevitable 
^Q^^^^* ;  The  Sunnyside,  1  Brown,  248,  Fed.  Cas.  13,620,  holding  vessel 
Q>y  ^^e<i  to  use  only  ordinary  reasonable  care  to  avoid  accident;  The 
<^o^  ?*^^<>>  1  Browii,  403,  Fed.  Cas.  3028,  holding  care  used  by  vessel  to 
■fc     >^^^<i«llision  need  only  be  reasonable  under  circumstances;  The  Lilian 
<*'^'I^:^^^^Sti8,  22  Fed.  748,  holding,  where  vessel  takes  dangerous  berth, 
^^>     J^^~^^  ^^  ^*^®  ^^^  inevitable  accident ;  The  City  of  Merida,  24  Fed. 
*'^^ic^^^>Iding  vessel  not  using  ordinary  care,  collision  is  not  inevitable 
'^^^^^^t;  Neel  v.  Blythe,  42  Fed.  461,  holding  collision,  through  storm, 
V^  2v    ,^^    vessel  from  moorings  properly  made,  inevitable  accident;  The 
^^^^V^an,  52  Fed.  507,  508,  holding  collision  through  vessel's  failure  to 
\«^<&  ordinary  care  to  secure  mooring,  not  inevitable  accident;   The 
Qiympia,  52  Fed.  991,  holding  collision,  through  parting  of  tiller  rope, 
inevitable  accident ;  The  Mary  L.  Cushing,  60  Fed.  Ill,  holding  no 
usual  precaution  having  been  omitted,  collision  is  inevitable  accident; 
The  Olympia,  61  Fed.  127,  9  C.  C.#A.  393,  holding  injury  caused  by 
breaking  of  tiller  rope  due  to  inevitable  accident ;  The  New  Mary  Hous- 
ton, 69  Fed.  367,  steamer  being  carefully  moored,  collision  through 
drifting  is  inevitable  accident;  The  Bowden,  78  Fed.  651,  24  C.  C.  A. 
267,  holding  collision  through  helm  not  working,  steamer  having  come 
too  dose,  not  inevitable  accident;  Austin  v.  New  Jersey  Steamboat  Co., 
43  N.  Y.  81,  3  Am.  Rep.  666,  holding  vessel  not  taking  prox>er  precau- 
tions, collision  not  inevitable  accident. 

Wliere,  In  case  of  collision,  there  Is  reasonable  doubt  as  to  which  ves- 
ael  is  In  fault,  loss  must  be  borne  by  yessel  on  which  It  falls. 

Approved  in  The  Kallisto,  2  Hughes,  143,  Fed.  Cas.  7600,  holding 
vessel  suffering  loss  must  bear  it  when  vessel  in  fault  is  doubtful;  The 
Bayard  &  The  Coal  Valley,  2  Fed.  Cas.  1058,  holding,  where  reasonable 
doubt,  as  to  vessel  in  fault,  exists,  vessel  injured  bears  loss;  The  Chero- 
kee, 15  Fed.  121,  holding,  where  there  is  reasonable  doubt  of  blame,  loss 
is  sustained  where  it  falls;  The  Worthington,  19  Fed.  839,  841,  holding, 
where  blame  cannot  be  placed  on  either  vessel,  each  bears  its  own  loss ; 
The  Alhambra,  33  Fed.  77,  holding,  in  case  of  inscrutable  fault,  there 
should  be  no  division  of  damages ;  The  Chickasaw,  38  Fed.  362,  holdimi: 
neither  vessel  being  blamable,  sufferer  bears  loss. 
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Distinguished  in  The  Max  Morris,  24  Blatchf.  145,  28^  Fed.  884,  hold- 
ing damages  for  injuries  where  both  laborer  and  vessel  are  negligent, 
will  be  divided. 

Disapproved  in  The  J.  W.  Everman,  2  Hughes,  20,  Fed.  Gas.  7591, 
holding  party  in  fault,  being  uncertain,  loss  is  divided  between  both 
vessels;  The  Comet,  1  Abb.  453,  Fed.  Gas.  3050,  holding  vessel  in  fault 
being  doubtful,  damages  from  collision  must  be  divided. 

Circuit  Court  will  not  reverse  decision  of  lower  court  on  difference  of 
opinion  as  to  weight  of  evidence,  when  both  Circuit  and  District  Courts 
have  affirmed  decree. 

Approved  in  The  Juniata,  93  U.  S.  339,  23  L.  Ed.  930,  holding  court 
will  not  reverse  decree  upon  difference  of  opinion  as  to  conflicting 
testimony. 

Miscellaneous.  Gited  in  The  Mangrove  Prize  Money,  188  U.  S.  721, 
47  L.  Ed.  665,  23  Sup.  Gt.  343,  determining  whether  naval  vessel  was 
within  signal  distance  of  another  making  capture. 

7  Wall.  205-218,  19  L.  Ed.  134,  BBOWN  V.  PIEBCE. 

Under  sixty-first  rule  of  Supreme  Court,  if  no  exception  is  taken  to 
answer  which  neither  denies  nor  avoids  matters  well  alleged  in  compUtnt, 
within  prescribed  time,  such  answer  is  deemed  sufficient. 

Approved  in  Rogers  v.  Marshal^  3  McGrary,  93,  13  Fed.  64,  holding 
answer  neither  denying  or  admitting  allegations,  they  must  be  proved 
on  final  hearing. 

Material  allegations  in  complaint  should  be  answered  or  denied,  if 
within  respondent's  knowledge,  and  if  not,  he  should  so  answer  and  demand 
plaintUTs  proof  of  alleged  facts  or  waive  them;  but  mere  statement  of  re- 
spondent that  he  has  no  knowledge  of  facts,  without  stating  belief,  la  not 
an  admission  to  be  received  as  full  evidence  of  fact. 

Approved  in  Buttcrfield  v.  MiUer,  195  Fed.  208,  115  G.  G.  A.  152, 
deed  by  administrator  not  admissible  to  prove  title  without  proof  of 
administratorship  of  grantor;  Peters  v.  Tonopah  Min.  Go.,  120  Fed.  588, 
holding  averment  in  bill  that  complainant  recorded  its  notice  of  location 
of  claim  is  immaterial  and  need  not  be  answered;  Samuel  Bros.  &  Go.  v. 
Hostetter  Go.,  118  Fed.  260,  55  G.  G.  A.  Ill,  holding  certified  copy  of 
complainant's  charter  supplemented  by  parol  is  sufficient  to  establish 
fact  of  its  being  corporation  as  against  denial  on  information  and  be- 
lief; Hanchett  v.  Blair,  100  Fed.  820,  holding  proof  that  complainant 
resided  in  same  place  seventy  years,  and  that  he  owns  residence  there 
in  which  he  maintains  business  office,  sufficiently  establishes  citizenship 
in  State  as  against  denial  for  want  of  knowledge;  Every  v.  Gandee,  17 
Blatchf.  205,  Fed.  Ga?.  4583,  holding  omission  in  answer  to  deny  aver- 
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et(^^^  "^  of  use  of  invention  no  admission  of  use ;  Commonwealth  Title  Ins. 
^e^  <Jo.  ▼.  Cummings,  83  Fed.  768,  holding  insufficient,  answer  neither 
^*"^  *      nor  admitting  allegations  of  bill. 


^  ^  -^^nswer  merely  stating  lack  of  knowledge,  requires  only  one  witness 
l>'^^^J^^.«rcome  it,  and  omissions  and  defects  of  answer  may  tend  to  prove  com- 


''N^^T^^  hut  are  not  such  admissions  as  will  constitute  ground  for  decree  on 

^^  ^proved  in  Jones  v.  Lamar,  34  Fed.  470,  holding  implied  admissions 
^^"^^swer  of  indefinite  claims  insufficient  to  warrant  decree  for  specific 

nt. 


^tf  plaintifir  does  not  except  to  answer  within  prescribed  period,  answer 
^  \.eemed  sufficient  to  prevent  hill  from  heing  taken  pro  conf esso. 

Approved  in  Whitaker  v.  Middle  States  Loan  etc.  Co.,  7  App.  D.  C. 
208,  where  answer  to  bill  is  incomplete  or  evasive  plaintiff  may  except, 
but  answer  cannot  be  ignored  or  treated  as  admission  of  allegations 
of  bill. 

Replication  puts  in  issue  all  matters  well  alleged  In  answer,  and,  if 
none  he  filed,  answer  is  deemed  true  and  complainant  can  offer  no  evidence 
to  contradict  facts  well  alleged  in  answer. 

Approved  in  Burnes  v.  Bumes,  132  Fed.  493,  where  surviving  brother 
and  partner  on  opposition  to  proposed  formation  of  corporation  and 
division  of  stock  theatened  to  administer  on  estate  as  surviving  partner, 
settlement  as  he  proposed  not  void  for  duress ;  First  Nat.  Bank  v.  Sar- 
gent, 65  Neb.  601,  59  L.  E.*A.  296,  91  N.  W.  597,  where  one  in  financial 
•distress  and  indebted  to  bank  conveyed  land  by  absolute  deed  as  secur- 
ity and  thereafter  procured  purchaser  but  bank  refused  to  consent  to 
sale  or  release  its  interest  unless  given  large  bonus,  bonus  recoverable 
by  debtor. 

Deed,  or  other  contract  procured  through  durefui,  is  void. 

Approved  in  Baker  v.  Morton,  12  Wall.  157,  20  L.  Ed.  264,  holding 
"deed  procured  through  fear  of  loss  of  life  is  void;  Mason  v.  United 
States,  17  Wall.  74,  21  L.  Ed.  566,  holding  duress  good  defense  to  re- 
lieve party  from  compromise  procured  through  duress;  Wood  v.  Craft, 
85  Ala.  263,  4  South.  650,  holding  deed,  procured  through  fear  of  per- 
sonal violence,  void;  Hartford  Fire  Ins.  Co.  v.  Kirkpatrick,  111  Ala. 
467,  20  South.  654,  holding  invalid  compromise  of  insurance  policy  pro- 
cured through  fear  of  imprisonment;  Hatch  v.  Barrett,  34  Kan.  235, 
8  Pac.  137,  holding  note,  procured  through  duress,  invalid  in  hands  of 
innocent  purchaser. 

VI— 87 
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Duress  as  ground  for  avoiding  deed  or  contract.    Note,  81  Am.  Sep. 
602. 

Duress   and    undue   influence   as    defense   to    contract.    Note,  82 
Am.  Dec  400. 

Actual  violence  is  not  necessary  to  constitate  duress,  such  as  will  avoid 
deed,  but  If  there  be  such  compulsion  as  Is  produced  by  threats  to  kill,  or 
to  Inflict  great  bodily  Injury,  It  Is  sufficient. 

Approved  in  Henry  v.  State  Bank  of  Laurens,  131  Iowa,  100,  107 
N.  W.  1036,  note  and  deed  executed  to  bank  upon  promise  not  to  prose- 
cute brother  of  maker  for  embezzlement  are  void;  Baker  v.  Morton,  12 
Wall.  156,  20  L.  Ed.  264,  holding  threats  to  take  life  if  party  refuse  to 
execute  deed  constitute  duress;  The  Ernest  M.  Munn,^66  Fed.  357,  13 
C.  C.  A.  510,  holding  threats  and  intimidations  producing  fear  of  injur>' 
constitute  duress;  James  v.  Dalbey,  107  Iowa,  468,  78  N.  W.  53,  hold- 
ing threat  to  file  mechanic's  lien  on  property  is  not  duress;  Davis  v. 
Mississippi  etc.  R.  R.,  46  Miss.  567,  holding,  without  force,  actual  or 
threatened,  with  reasonable  grounds  of  apprehension,  no  duress  exists; 
Pilson  V.  Bushong,  29  Gratt.  238,  holding  placing  person  in  great  hazard 
constitutes  duress. 

Distinguished  in  French  v.  Shoemaker,  14  Wall.  332,  20  L.  Ed.  856, 
holding  deed  executed  because  of  grantee's  straitened  circumstances 
not  given  under  duress;  United  States  v.  Huckabee,  16  Wall.  432,  21 
Ii.  Ed.  463,  holding  threat  to  impress  mines,  if  deed  thereto  not  given, 
insufficient  to  constitute  duress;  Fogg  v.  Union  Bank,  4  Baxt.  535,  hold- 
ing payment  received,  through  fear  of  results  of  refusal,  not  received 
through  duress;  Simons  v.  Trumbo,  9  W.  Va.  366,  holding  statement 
that  person  is  liable  to  imprisonment  insufficient  to  constitute  duress. 

Contracts   procured  by  threats  to   prosecute   relative.     Note,  26 
L.  R.  A.  49,  52. 

Where  person  la  arrested  and  executes  contract  to  secure  release  rach 
contract  Is  void  for  duress. 

Approved  in  Jordan  v.  Beecher,  143  Ga.  148,  L.  B.  A.  1915D,  1122, 
84  S.  E.  551,  conveyance  of  property  to  prosecuting  creditor  to  secure 
release  from  imprisonment  is  void. 

Duress  per  mlnas  Is  where  party  contracts,  for  fear  of  loss  of  life,  loes 
of  limb,  mayhem  or  Imprisonment. 

Approved  in  Flanigan  v.  Minneapolis,  36  Minn.  407,  31  N.  W.  369, 
holding  threats  of  unlawful  arrest  by  chief  of  police,  may  constitute 
duress  per  minas. 

Congress,  In  adopting  process  of  States,  adopted  modes  of  process^  pre- 
vailing at  time  In  respect  to  Judgment  liens. 
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-^f  V^i^proved  in  Lewis  v.  Atherton,  5  Okl.  94,  47  Pac.  1072,  tinder  Stats. 
^      "*  c.  21,  §  13,  District  Court  .iudgment  against  one  seised  of  realty 
'    V^  in  whom  title  appears  of  record,  is  lien  on  property,  though  he  had 
^ously  conveyed  realty  to  another. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in^  or  removed  to,  Federal  courts. 
.  Note,  40  L.  R.  A.  (N.  S.)  436. 

Federal  judgments  are  liens  to  extent  similar  Judgments  are  liens  when 
rendered  by  State  courts. 

Approved  in  Dartmouth  etc.  Bank  v.  Bates,  44  Fed.  547,  548,  holding 
Federal  judgment  might  be  extended  in  same  manner  as  State  court 
judgment;  Rock  Island  etc.  Bank  v.  Thompson,  173  111.  601,  64 
Am.  St.  B^.  142,  50  N.  E.  1091,  holding  Federal  court  judgment  eo- 
extensive  with  court's  territorial  jurisdiction. 

Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  469,  471. 

lien  of  judgments  in  United  States  courts.    Note,  24  Am..  Dee. 
311,  313. 

ladgment  Uen  creates  preference  over  subsequently  acquired  riglits,  but 
It  does  not  attach  to  legal  title  in  /lef  endant  at  time  of  Judgment,  to  ex- 
dnsion  of  prior  equitable  title  of  tbird  persons. 

Approved  in  Smith  v.  Gott,  51  W.  Va.  145,  41  S.  E.  177,  following 
rule;  Riverdale  Min.  Co.  v.  Wicks,  14  Cal.  App.  536, 112  Pac.  900,  where 
judgment  debtor  is  real  estate  agent  holding  naked  legal  title,  judgment 
lien  will  not  attach;  Manogue  v.  Bryant,  15  App.  D.  C;  256,  judgment 
creditor  having  knowledge  of  equitable  rights  of  mortgagee  is  not  en- 
titled to  priority  of  judgment  lien ;  Hume  v.  Riggs,  12  App.  D.  C.  367, 
judgment  lien  secured  by  creditors  after  notice  of  trust  deed  to  secure 
rents  is  not  superior  to  equitable  lien  created  by  trust  deed;  Roller  v. 
Caruthers,  5  App.  D.  C.  374,  where  judgment  debtor  has  transitory 
seisin  to  convey  title,  judgment  lien  will  not  attach;  Hunter  v.  State 
Bank,  65  Fla.  206,  61  South.  499,  judgment  creditor  has  no  lien  where 
record  of  mortgage  was  sufficient  to  put  judgment  creditor  upon  inquiry 
which  would  have  revealed  invalidity  of  conveyance  to  judgment  debtor; 
Lafayette  Trust  Co.  v.  Beggs,  213  N.  Y.  288,  107  N.  E.  646,  judgment 
against  bank  docketed  after  superintendent  took  possession  of  assets  for 
purposes  of  liquidation  does  not  render  to  purchaser  unmarketable  title 
conveyed  by  superintendent;  Dalrymple  v.  Security  Improvement  Co., 
11  N.  D.  71,  88  N.  W.  1036,  holding  lien  of  judgment  entered  i^ainst 
vendor  of  real  estate  after  contract  of  sale,  and  before  execution  and 
delivery  of  conveyance  to  vendee  is  subject  to  such  contract;  State  v. 
Langan,  40  Okl.  538, 139  Pac.  515,  judgment  lien  cannot  defeat  equitable 
interest  of  vendee  under  prior  contract  for  sale  of  land;  First  Nat. 
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Bank  v.  Caldwell,  4  Dill.  316,  Fed.  Gas.  4798,  holding  rights  of  equitable 
mortgagee  superior  to  rights  of  general  judgment  creditor;  Gates  etc. 
Works  V.  Cohen,  7  Colo.  App.  348,  43  Pac.  669,  holding  prior  rights  of 
third  parties  unaffected  by  attachment  lien;  Hays  v.  Reges,  102  Ind. 
527,  1  N.  E.  388,  holding  judgment  lien  does  not  attach  where  jud  :ment 
debtor  has  bare  legal  title;  Foute  v.  Fairman,  48  Miss.  550,  holding 
judgment  lien  gives  no  better  right  to  property  than  debtor  had;  Story 
V.  Black,  5  Mont.  52,  51  Am.  Rep.  44,  1  Pac.  10,  holding  purchaser  of 
land  on  execution  takes  only  title  of  judgment  debtor:  Princeton  Mining 
Co.  V.  First  Nat.  Bank,  7  Mont.  539,  19  Pac.  212,  holding  debtor  holding 
property  in  trust,  judgment  gives  no  rights  against  cestui  que  trust; 
Vaughn  v.  Schmalsle,  10  Mont.  194,  25  Pac.  103,  holding  judgment  lien 
subject  to  all  prior  legal  or  equitable  claims  on  real  property;  Gal  way 
V.  Malchow,  7  Neb.  290,  holding  judgment  liens  have  no  standing  as 
against  equitable  liens  of  prior  mortgagees;  Stanton  v.  Catron,  8  N.  M. 
375,  45  Pac.  890,  holding  judgment  lienor  cannot  bring  action  to  quiet 
title;  Denzler  v.  O'Keefe,  34  N.  J.  Eq.  364,  holding  judgment  lien  does 
not  littach  to  legal  title  to  ezclilsion  of  prior  equities;  Dimmick  v. 
Rosenfeld,  34  Or.  101,  55  Pac.  101,  holding  judgment  attaches  only  to 
such  interest  as  debtor  has;  Floyd  v.  Harding,  28  Gratt.  408,  holding 
valid  equitable  title  to  land  not  subject  to  judgment  lien ;  Borst  v.  Nalle, 
28  Gratt.  433,  holding  judgment  creditor  entitled  to  only  such  property  as 
creditor  actually  owns ;  Snyder  v.  Martin,  17  W.  Va.  299, 300, 41  Am.  Rep. 
671,  672,  holding  judgment  creditor  takes  subject  to  all  prior  equitable 
liens;  Pack  v.  Hansbarger,  17  W.  Va.  343,  holding  judgment  creditor 
takes  no  better  title  than  debtor  had  at  time  of  judgment ;  Hamilton  v. 
Steele,  22  W.  Va.  355,  holding  equitable  rights  of  third  party  superior 
to  rights  of  creditors  of  one  holding  title ;  dissenting  opinion  in  Norfolk 
State  Bank  v.  Murphy,  40  Neb.  750,  38  L.  R.  A.  254,  59  N.  W.  711,  ma- 
jority holding  judgment  lien  superior  to  lien  of  prior  mortgage,  executed 
during  same  term. 

Title  of  bankrupt's  assignees.    Note,  19  Am.  Dec.  899. 

Estates  and  interests  affected  by  judgment  lien.    Note,  98  Am.  Dec. 
847. 

Priority  of  judgment  lien  as  against  unrecorded  conveyance.    Note, 
21  Aim.  Gas.  864. 

Rights  and  position  of  third  parties  in  firm  realty.    Note,  28  L.  R.  A. 
168. 

Separate  property  of  wife  aa  affected  by  American  statutes.    Note, 
76  Am.  Dec.  374. 

Miscellaneous.    Cited  in  Baker  v.  Morton,  12  Wall.  156,  20  L.  Ed.  2M, 
affirming  principal  case  as  identical  in  principle  and  almost  in  faet. 
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7  WaU.  219-228,  19  L.  Ed.  158,  SILVEB  ▼.  UkDD. 

PexBon  residing  tn  honae  bisiBCted  by  line  dividing  two  sectionB,  resideft 
on  botb  or  eltber  section  to  whicli  lie  lays  claim. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  Hower,  236  U.  S.  715, 
59  L.  Ed.  804,  36  Sup.  Ct.  465,  where  entryman  entered  one  quarter- 
section  and  built  house  upon  another^  settlement  was  not  sufficient. 

Fonrtli  section  of  act  of  September  27,  1850,  granting  lands  in  Oregon 
Territory  "to  every  wbite  settler,"  etc.,  includes  unmarried  woman  within 
term  "single  man,"  and  hence  widow  is  entitled  to  land  under  such  act. 

Approved  in  Ex  parte  Reaves,  121  Fed.  850,  holding  Comp.  Stats. 
1901,  p.  1007,  relating  to  enlistment  of  minors  without  pareiit's  consent, 
does  not  render  minor  enlisting  without  parent's  consent  liable  to  pun- 
ishment for  desertion;  State  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  397, 
120  Am.  St.  Bep.  681,  8  Axm.  Gas.  1047,  28  L.  R.  A.  (N.  S.)  298,  108 
N.  W.  267,  State  may  compel  railway  to  maintain  safety  devices  at 
crossings  over  highways  laid  out  after  construction  of  railroad ;  Ameri- 
can Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co.,  247  Mo.  459,  157  S.  W.  525, 
statute  construed  as  giving  city  power  to  require  railroads  to  abolish 
gra4e  crossings  and  carry  streets  over  or  under  tracks  at  expense  of 
railroad  company  whether  streets  laid  out  before  or  after  construction 
of  railroad ;  Meade  County  Bank  v.  Reeves,  13  S.  D.  198,  82  N.  W.  752, 
construing  Wolf  County  Scalp  Act  of  1899,  c.  136;  §  1 ;  Jordan  Land 
Co.  V.  Freeborn,  149  Wis.  161,  135  N.  W.  752,  corporation  owning  lands 
within  pr6x)osed  drainage  district  is  "adult  owner''  within  meaning  of 
drainage  district  statute;  Fitzpatrick  v.  Dubois,  2  Sawy.  441,  Fed.  Cas. 
4842,  holding  divorced  woman  entitled  to  become  settler,  under  dona- 
tion act;  Eureka  Consol.  Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  317, 
Fed.  Cas.  4548,  holding  acts  of  Congress  to  be  so  construed  as  to  carry 
out   intention;  Bear  V.  Luse,  6  Sawy.   151,  Fed.   Cas.  1179,  holding 
benevolent  statutes  should  be  construed  to  accomplish  purpose  of  act; 
Cutting  V.  Cutting,  6  Sawy.  403,  6  Fed.  266,  holding  word  ''children" 
in  donation  act  includes  grandchildren;  Easley  v.  Bone,  39  Mo.  App. 
392,  holding  remedial  statutes  should  be  construed  so  as  to  suppress 
mischief  provided  against ;.  £x  parte  Siebenhauer,  14  Nev.  368,  holding 
statutes   must   be    construed   to   accomplish   intention   of   legislature; 
Opinion  of  the  Justices,  66  N.  H.  656,  33  Atl.  1090,  holding  statutes 
should  be  so^construed  as  to  give  sensible  meaning;  Rose  v.  Wortham, 
95  Tenn.  509,  30  L.  R.  A.  610,  32  S.  W.  459,  holding  statute  giving  wife 
husband's  insurance  taken  after,  gives  insurance  taken  before  mar- 
riage ;  Board  of  Education  v.  Brown,  12  Utah,  271,  42  Pac.  Ull,  holding 
intention  of  legislature  being  evident,  courts  will  construe  statute  to 
accomplish  intention;  Cumberland  Land  Co.  v.  Daniel  (Tenn.  Ch.)|  52 
S.  W.  449,  construing  curative  act  to  have  prospective  operation. 
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Distinguished  in  Proebstel  v.  Hogue,  8  Sawy.  596/600,  16  Fed.  685, 
588,  holding  married  donee's  land,  under  donation  act,  on  his  death 
goes  to  his  heirs. 

Usual  mode  under  chancery  practice  of  granting  relief  where  patent 
was  Issued  to  one  person,  while  right  thereto  was  In  another,  Is  not  to  an- 
nul patent,  but  to  compel  person  having  patent  to  convey  to  person  entitled 
to  land. 

Approved  in  Johnson  v.  Pacific  Coast  S.  S.  Co.,  2  Alaska,  238,  and 
Smith  V.  Love,  49  Fla.  239,  38  South.  379,  both  following  rule ;  Prosser 
V.  Finn,  208  U.  S.  73,  52  L.  Ed.  896,  28  Sup.  Ct.  225,  where  person 
secures  legal  title  to  land  through  wrong  decision  of  Land  Department 
as  to  former  entry,  equity  will  declare  him  trustee  for  entryman  and 
compel  conveyance  of  legal  title;  Rogers  v.  Clark  Iron  Co.,  104  Minn. 
223,  116  N.  W.  749,  where  additional  homestead  scrip  fraudulently 
secured  was  assigned  to  bona  fide  purchaser  and  power  of  attorney  given 
to  locate  land,  issuance  of  patent  inured  to  benefit  of  locator;  Leak  v. 
Joslin,  20  Okl.  206,  94  Pac.  520,  521,  where  town-site  commissioners 
schedule  lot  to  party  not  entitled  to  same,  court  of  equity  will  inquire 
as  to  whether  title  shall  be  held  in  trust  for  person  entitled  to  lot;  Mor- 
row V.  Warner  Valley  Stock  Co.,  56  Or.  324,  101  Pac.  176,  transfer  of 
swamp-lands  to  State  did  not  invalidate  title  of  persons  taking  lands 
under  pre-emption  and  homestead  laws  after  passage  of  swamp-land 
act,  but  before  issuance  of  patent;  Johnson  v.  Towsley,  13  Wall.  86, 
20  It,  Ed.  488,  holding  courts  may  examine  patentee's  right  to  land, 
title  having  passed  to  him;  Craig  v.  Leitensdorfer,  123  U.  S.  212,  81 
L.  Ed.  123,  8  Sup.  Ct.  97,  holding  courts  may  grant  relief  where  Land 
Department  gives  person  land  belonging  to  another;  Widdicombe  v. 
Childers,  124  U.  S.  405,  31  L.  Ed.  430,  8  Sup.  Ct.  520,  holding  patent 
vests  legal  title  but  does  not  determine  equitable  daims  of  third  parties ; 
Sanford  v.  Sanford,  139  U.  S.  647,  35  L.  Ed.  292,  11  Sup.  Ct.  667,  hold- 
ing courts  can  control  determination  of  Land  Department  to  secure 
just  rights  of  parties;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  57,  87 
L.  Ed.  77,  13  Sup.  Ct.  221,  holding  owner  of  equitable  title  may  enforce 
his  title  against  patentee;  Partee  v.  Thomas.  11  Fed.  772,  holding  Fed- 
eral court  can  enforce  trusts  of  will  at  suit  of  cestui  que  trust ;  Pontiac 
Knit  Boot  Co.  v.  MTerino  Shoe  Co.,  31  Fed.  289,  holding  equity  will  com- 
pel holder  of  legal  title  to  convey  patent  to  equitable  owner;  Northern 
Pacific  R.  R.  Co.  v.  Cannon,  46  Fed.  231,  holding  suit  in  ejectment  lies 
between  rightful  owners  and  persons  holding  under  invalid  patents; 
Bogan  V.  Edinburgh  American  Land  Mtg.  Co.,  63  Fed.  195,  11  C.  C.  A- 
128,  holding  equity  will  compel  conveyance  of  lands  to  rightful  owners ; 
Chapman  v.  Quinn,  56  Cal.  284,  287,  holding  courts  will  protect  equi- 
table rights  to  lands  acquired  under  pre-emption  laws;  Aurrecoechea  v. 
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Sinelairi  60  Cal.  545,  holding  equity  will  enforce  prior  equitable  right 
to  public  land  against  patentee ;  Clayton  v.  Spencer,  2  Colo.  381,  holding 
eourt  can  compel  conveyance  to  one  having  equitable  right  thereto; 
Mayor  of  Aspen  v.  Aspen  Town  Co.,  10  Colo,  201,  15  Pac.  799,  holding 
eourt  may  compel  execution  of  unexecuted  part  of  trust;  Lee  v.  Jusftee 
Min.  Co.,  2  Colo.  App.  124,  29  Pac.  1024,  holding  equity  will  convert 
holder  of  legal  title  into  trustee  for  equitable  owner;  Widdicombe  v. 
childers,  84  Mo.  396,  holding  courts  may  determine  rights  between 
patentee  and  equitable  owner  of  land;  Rose  v.  Richmond  Min.  Co.,  17 
Nev.  69,  27  Pac.  1115,  where  patent  is  issued  to  wrong  party  he  will  'be 
declared  a  trustee  for  the  other;  Johnson  v.  Towsley,  2  Neb.  490,  hold- 
ing courts  may  grant  relief  where  one  is  deprived  of  rights  by  Land 
Department;  Parsons  v.  Venzke,  4  N.  D.  457,  50  Am.  St.  Bep.  671,  61 
N.  W.  1037,  holding  equity  will  correct  mistakes  of  land  commissioners 
in  issuing  patents;  Oregon  Ry.  etc.  Co.  v.  Hertzberg,  26  Or.  218,  219, 
220,  221,  37  Pac.  1020,  1021,  holding  issue  of  patent  did  not  determine 
equitable  relations  between  patentee  and  third  parties;^  Jones  v.  Fidelity 
Loan  etc.  Co.,  7  S.  D.  127,  63  N.  W.  554,  holding. term  "mortgagor"  in- 
cludes mortgagor's  grantees  or  heirs;  Mahn  v.  Harwood,  112  U.  S.  358, 
28  L.  Ed.  667,  5  Sup.  Ct.  177,  holding  person  sued  for  infringement  of 
patent  may  avail  himself  of  illegality  of  ^patent;  dissenting  opinion  in 
Galliher  v.  Cadwell,  3  Wash.  Ter.  514,  18  Pac.  ^2,  majority  holding  per- 
son locating  timber  claim  without  notice  of  prior  claim,  no  trustee  for 
claimant;  Kerns  v.  Lee,  142  Fed.  988,  arguendo. 

Distinguished  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  675, 
58  L.  Ed.  1543,  34  Sup.  Ct.  907,  patent  to  land  issued  irregularly  may 
be  canceled  by  proper  proceedings,  but  no  individual  has  right  to  annul 
it  and  appropriate  land;  Hartman  v.  Warren,  76  Fed.  163,  22  C.  C.  A. 
30,  holding  equity  will  not  declare  trust  in  land  erroneously  patented 
for  person  not  interested;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  31, 
35  Pac.  92,  holding  person  fraudulently  obtaining  patent  not  trustee  of 
persons  rightfully  in  possession. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  275. 

Miscellaneous.  Cited  in  Marshall  v.  Ladd,  131  U.  S.  xc,  Appx.,  in- 
cidentally; Johnson  v.  Newman,  43  Tex.  632,  in  argument  of  counsel. 

7  Waa  229-268,  19  L.  Ed.  141,  BBONSOK  v.  BODES. 

Appropriate  function  of  courts  of  Justice  Is  to  enforce  contracts  accord- 
ing to  lawful  intent  and  understanding  of  parties. 

Approved  in  Bobo  v.  Gk)ss,  1  S.  C.  265,  holding  defendant  liable  on 
his  undertaking  to  pay  in  gold ;  Smith  v.  Prothro,  2  S.  C.  375,  allowing 
evidence  to  show  that  parties  dealt  with  reference  to  Confederate 
currency. 


7  Wall.  229-258  NOTES  ON  U.  S.  REPORTS.  584 

Wben,  at  time  1>oiid  is  entered  into,  none  otber  than  gold  and  silver 
had  been  made  legal  tender,  sath  bond,  without  express  stipulation,  is 
legally  payable  only  in  coin. 

Denied  in  Belloc  v.  Davis,  38  Cal.  254,  holding  debt  secured  by  mort* 
gage  discharged  by  tender  of  legal-tender  notes. 

Payment  of  money  is  delivery  by  debtpr  to  creditor  of  amount  due. 
Approved  in.  Oneida  Co.  v.  Tibbits,  125  Wis.  15,  102  N.  W.  899,  cer- 
tificates issued  in  payment  of  expenses  of  reviewing  county  equaliza- 
tion are  not  receivable  for  taxes;  dissenting  opinion  in  Baldwin's  Bank 
of  Penn  Yan  v.  Smith,  215  N.  Y.  87,  109  N.  E.  142,  majority  holding 
that  holder  sending  note  to  bank  for  collection  makes  bank  its  agent 
and  loss  due  to  failure  of  bank  falls  on  holder,  where  maker  had  suffi- 
cient funds  in  bank  to  pay  and  directed  bank  to  charge  note  to  his 
account. 

Contracts  to  pay  certain  number  of  dollars  in  gold  or  sQver  coin,  is,  in 
legal  import,  an  agreement  to  deliver  certain  weight  of  standard  gold  to 
be  ascertained  by  count  of  coins,  each  certified  to  contain  definite  proportion 
of  that  weight.  Such  contract  is  not  distinguishable  In  principle  from  con- 
tract to.deUver  equal  weight  of  bullion. 

Distinguished  in  Thqjnpson  v.  Butler,  95  U.  8.  696,  24  L.  Ed.  542, 
holding  judgment  for  five  thousand  dollars  coin  insufficient  to  confer 
jurisdiction  though  representing  greater  amount;  Belford  v.  Wood- 
ward, 158  HI.  131,  29  L.  B.  A.  697,  41  N.  E.  1098,  holding  judgment  en- 
tered for  gold  coin  not  warranted  by  allegations. 

Assuming  legal-tender  acts  warranted  by  OonsUtntion,  it  follows  that 
there  are  two  descriptions  of  money,  both  authorized  by  law,  and  both  made 
legal  tender  in  payments. 

Approved  in  Gr^ory  v.  Morris,  96  U.  S.  625,  24  L.  Ed.  742,  holding 
instruction  that  contract  calling  for  payment  in  gold  not  enforceable 
properly  refused;  Stringer  v:  Coombs,  62  Me.  165,  16  Am.  Rep.  418, 
issuing  execution  specifically  for  United  States  gold  coin  where  contract 
concerned  Spanish  dollars;  Chrysler  v.  Renois,  43  N.  Y.  214,  215,  hold- 
ing n^otiability  of  note  not  destroyed  because  expressed  in  specific 
kind  of  currency;  Killough  v.  Alford,  32  Tex.  458,  5  Am.  Rep.  250» 
holding  notes  galling  for  coin  or  equivalent  satisfied  by  legal-tender 
notes;  Belford  v.  Woodward,  158  111.  132,  29  L.  R.  A.  598,  41  N.  E. 
1099,  holding  judgment  for  gold  coin  erroneous  where  notes  called  for 
dollars  generally. 

Forms  of  judgment  and  procedure  for  payment  in  coin.    Note,  89 
L.  R.  A.  593. 

Contracts  to  pay  coined  dollars  are  not  debts  within  legal-tender  acts* 
to  be  satisfied  by  tender  of  United  States  notes. 
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Approved  in  Bvonson  v.  Rodes,  McAr.  &  M.  (D.  C),  186,  Congress 
having  no  power  to  del^ate  general  legislative  authority,  aet  of  local 
l^slatnre  making  judgments  liens  on  equitable  interest  in  real  estate 
was  void;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  160,  67  S.  E.  626, 
public  service  corporation  is  entitled  to  judicial  inquiry  as  to  whether 
rates  established  by  statute  are  confiscatory;  Lane  County  v.  Or^on, 
7  Wall.  81,  19  Is.  Ed.  106,  refusing  to  decide  whether  debts  include 
obligations  expressly  made  x>ayable  in  coin;  Hepburn  v.  Griswold,  8 
WaU.  607,  19  L.  Ed.  521,  holding  note  made  before  passage  of  legal- 
tender  act  not  satisfied  by  currency. 

Distinguished  in  Hepburn  ▼.  Griswold,  8  Wall.  609,  19  L.  Ed.  521, 
holding  l^al-tender  act  applicable  to  all  debts  payable  in  money. 

Oentracts  to  pay  coined  dollars  can  only  be  satisfied  by  payment  of 
coined  doUars,  and  judgments  in  suits  brought  upon  such  contracts  may  be 
entered  for  coined  dollars  or  parts  thereof.  Where,  however,  contracts  are 
payable  in  money,  judgment  may  be  entered  generally. 

Approved  in  Dorr  v.  Hunter,  183  HI.  435,  56  N.  E.  160,  upholding 
contract  to  pay  in  gold  coin  of  United  States  of  the  then  standard  of 
weight  and  fineness;  Caston  v.  Quimby,  178  Mass.  154,  59  N.  E.  654, 
holding  broker  employed  to  procure  loan  on  mortgage  not  entitled  to 
compensation  where  loan  not  made  because  lender  insisted  on  clause 
that  principal  and  interest  be  payable  in  gold;  Butler  v.  Horwitz,  7 
Wall.  259, 19  L.  Ed.  149,  and  Button  v.  Palairet,  154  U.  S.  564,  19  L.  Ed. 
165, 14  Sup^  Ct.  1200,  both  holding  damages  for  breach  of  contract  paya- 
ble in  gold,  assessable  in  gold ;  Dewing  v.  Sears,  11  Wall.  380,  20  L.  Ed. 
190,  holding  judgments  should  have  been  entered  for  coined  dollars  or 
parts  theseof ;  Trebilcock  v.  Wilson,  12  Wall.  695,  20  L.  Ed.  462,  hold- 
ing contract  calling  for  payment  of  money  in  specie  must  be  paid  in 
coin;  The  Emily  B.  Souder,  3  Ben.  161,  Fed.  Cas.  4454  (affirmed  in  17 
Wall.  672,  21  L.  Ed.  685),  holding  judgment  should  call  for  same  cur- 
rency as  that  of  advances;  Forbes  v.  Murray,  3  Ben.  498,  Fed.  Cas. 
4928,  The  Edith,  5  Ben.  146,  Fed.  Cas.  4281,  and  Warren  v,  Franklin  etc. 
Co.,  104  Mass.  521,  all  holding  contract  calling  for  pounds  sterling, 
decree  should  be  expressed  in  United  States  coin;  In  re  Elder,  1  Sawy. 
81,  Fed.  Cas.  4326,  holding  demand  payable  in  coin  should  be  entered 
upon  books  of  assignee  payable  in  coin ;  Chisholm  v.  Arrington,  43  Ala. 
612,  holding  damages  for  breach  of  contract  to  pay  in  gold  assessable 
in  gold;  Hittson  v.  Davenport,  4  Colo.  174,  holding  judgment  entered 
for  gold  dollars  proper;  Bowen  v.  Darby,  14  Fla.  217,  holding  judgment 
on  note  payable  in  gold  erroneous  when  computed  in  greenback  cur- 
rency; Whitaker  v.  Dye,  56  Ga.  383,  and  Atkinson  v.  Lanier,  69  Ga. 
463,  464,  both  holding  judgment  should  be  rendered  in  currency  in  which 
debt  was  payable;  McGoon  v.  Shirk^  54  111.  411,  5  Am.  Rep.  124,  refus- 
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ing  to  compel  holder  of  note  payable  in  gold  to  accept  legal>tender 
notes;  BilHngs  v.  Riggs,  56  111.  486,  holding  purchaser  under  tax  sale 
had  right  to  demand  specie  for  redemption;  Morrow  v.  Rainey,  58  111. 
359,  and  Chamblin  v.  Blair,  58  111.  388,  both  holding  tender  of  United 
States  notes  not  operating  as  redemption  from  foreclosure  sale ;  Church- 
man v.  Martin,  54  Ind.  384,  holding  court  erred  in  not  rendering  judg- 
ment in  gold   coin   as  stipulated  in   note;   Lafitte  v.  Rivera,  23   La. 
Ann.  33,  setting  aside  judgment  entered  for  treasury  notes;  Independ- 
ent Ins.  Co.  v.  Thomas,  104  Mass.  193,  rendering  specific  judgment  in 
gold  for  damages  assessed  for  breach  of  contract;  Stark  v.  Coffin,  105 
Mass.  334,  holding  judgment  should  decree  balance  of  mortgage  debt 
payable  in  gold;  Hancock  v.  Franklin  Ins.  Co.,  114  Mass.  158,  holding 
plaintiff  entitled  to  judgment  in  gold,  coin  for  amount  collected  on 
coupons;  Foster  v.  Atlantic  etc.  R.  R.  Co.,  1  Mo.  App.  393,  holding 
court  awarding  judgment  for  market  value  of  coin  payable  in  currency 
erred;  Knox  v.  Gerhauser,  3  Mont.  279,  holding  judgment  entered  for 
treasury  notes,  not  following  verdict;  Chrysler  v.  Renois,  43  N.  Y.  215, 
holding  judgment  should  be  in  gold  coin  for  amount  of  bill  and  interest ; 
Blanck  v.  Sadlier,  153  N.  Y.  558,  40  L.  R.  A.  669,  47  N.  E.  921,  hold- 
ing sale  not  objectionable  because  mortgage  contained  clause  for  pay- 
ment in  gold;  Phillips  v.  Dugan,  21  Ohio  St.  470,  8  Am.  Rap.   68, 
reversing  general  judgment  rendered  in  action  on  note  for  specific 
coined  dollars;  McCalla  v.  Ely,  64  Pa.  St.  256,  holding  judgment  for 
amount  due  in  lawful  silver  money,  proper;  Smith  v.  Wood,  37  Tex.  621, 
holding  judgment  for  gold  proper  in  action  on  note  calling  for  gold; 
Bridges  v.  Reynolds,  40  Tex.  211,  213,  216,  holding,  in  action  on  alter- 
native note,  failure  to  pay  justifies  judgment  for  gold ;  dissenting  opin- 
ion in  Legal-Tender  Cases,  12  Wall.  624,  20  L.  Ed.  335,  majority  holding 
l^al-tender  acts  constitutional  when  applicable  to  contract  made  before 
their  passage;  The  Vaughan  and  Telegraph,  14  Wall.  270,  20  L.  Ed.  809, 
majority  holding  decree  computing  value  of  judgment  in  l^al-tender 
notes,  proper;  dissenting  opinion  in  Woodruff  v.  Mississippi,  162  U.  S. 
308,  40  L.  Ed.  979,  16  Sup.  Ct.  826,  majority  distinguishing  and  holding 
decision  of  State  court  that  bonds  payable  generally  payable  only  in 
gold,  erroneous;  Jordan  v.  Cass  Co.,  3  Dill.  194,  Fed.  Cas.  7517,  holding 
bondholder  may  recover  judgment  enforceable  against  County  Court  by 
mandamus ;  Fuller  v.  Aylesworth,  75  Fed.  700,  21  C.  C.  A.  505,  holding 
judgment  may  be  rendered  against  county,  though  owners  of  certain 
lands  benefited;  Proctor  v.  Heaton,  114  Ind.  253,  15  N.  E.  23,  holding 
maker  liable  to  amount  of  notes  given  for  note  payable  in  gold ;  Belf ord 
V.  Woodward,  159  111.  128,  130,  29  L.  R.  A.  597.  598,  41  N.  E.  1098,  1099, 
holding  judgment  for  gold  coin  not  authorized  by  allegations  of  com- 
plaint; dissenting  opinion  in  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md. 
549^  majority  distinguishing  and  holding  railroad  company  exempted 
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^ixM.  its  obligation  to  pay  gold  by  legal-tender  act;  State  ex  rel.  Seelig- 

"■^ix     T.  Hays,  50  Mo.  36,  11  Am.  Bep.  404,  refusing  to  compel  payment 

"^  ^<=»nds  in  gold  on  ground  of  lack  of  jurisdiction ;  Greentree  v.  Rosen- 

^^If:^  61  N.  T.  591,  holding  principaFs  claim  not  limited  to  gold,  but 

^^        claim  proceeds;  Darwin  v.  Rippey,  63  N.  C.  319,  holdiz^  note 

^^^ft.'ble  in  dollars  generally  avoided  by  adding  specie;  Cunningham  v. 

n^y^^'heny  37  S.  C.  136, 15  S.  E.  919,  holding  administrator  not  chargeable 

i  ^H.      premium  on  notes  payable  in  gold  or,  equivalent ;  Wills  v.  Allison, 

a\^*^^ij3k.  395,  396,  and  Bond  v.  Green wald,  4  Heisk.  469,  both  holding 

1^^  ^^an-^e  of  demand  for  specie,  market  value  in  notes  must  be  awarded; 

t\Y^'*^send  V.  Jennison,  44  Vt.  318,  holding  erroneous  for  court  to  decide 

Y^^   X^laintiif  entitled  to  premium  on  silver. 

Xx^^^^t;inguished  in  Gregory  v.  Morris,  96  U.  S.  624,  24  L.  Ed.  742,  hold- 

^^^  ^^  action  for  damages  jury's  verdict  in  dollars  and  cents  correct ; 

\    ^^iburton  v.  Carson,  100  N.  C.  110,  6  Am.  St.  Rep.  578,  5  S.  E.  917, 

'^^Vavug  executor  protected  in  allowing  gold  premium  upon  bond  paya- 

We  in  coin ;  Isett  v.  Caldwell,  101  Pa.  St.  35,  holding  payment  of  interest 

in  legal-tender  notes  not  affecting  decision;  O'Neil  v.  McKewn,  1  S.  C. 

151,  holding  legal-tender  acts  applicable  to  debts  created,  both  before 

and  after  passage. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
mon^,  both  being  l^al-tender.    Note,  87  Am.  Dec.  127. 

Special    obligations    for    pajnnent    in    gold    or    silver.    Note,    29 
L.  R.  A  512. 

Contracts  to  pay  coined  dollan  are  debts  within  meaning  of  legal-tender 
acts,  and  therefore  are  satisfied  by  tender  of  United  States  notes,  without 
regard  to  intention  of  parties. 

Approved  in  dissenting  opinion  in  Butler  v.  Horwitz,  7  Wall.  262,  19 
!».  Ed.  150,  majority  holding  judgment   upon  contract  to  pay  gold 
gxdneas   must   be   properly   computed   in   coin;   dissenting  opinion   in^ 
Tiebilcock  v.  Wilson,  12  Wall.  699,  20  L.  Ed.  468,  majority  holding  con-" 
tract  for  money  in  species  is  not  payable  in  legal-tender  notes. 

7  WaU.  258-262,  19  L.  Ed.  149,  BUTLEB  Y.  HOBWITZ. 

Contract  to  pay  certain  sum  in  gold  and  silver  coin  is,  in  effect,  con- 
tract to  deliver  certain  weight  of  gold  and  silver  of  certain  fineness  ascer- 
tainable hy  count. 

Approved  in  Morrow  v.  Rainey,  58  111.  359,  holding  tender  of  United 
States  notes  did  not  ox)erate  as  redemption  from  foreclosure  sale. 

Damages  for  nonperfonnaace  of  contract,  whether  contract  be  for  de- 
Jlwvry  or  payment  of  coin  or  bullion  or  other  property,  must  be  assessed  in 
la'Wfiil  money;  that  is,  money  made  legal  tender  in  payment  by  law. 
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Approved  in  Young  v.  Montgomery  etc.  R.  R.  Co.,  2  Woods,  614,  Fed. 
Gas.  18,166,  holding  executive  not  prohibited  from  indorsing  bonds  bc< 
cause  interest  payable  in  gold;  Stringer  v.  Coombs,  62  Me.  165,  16 
Am.  B^.  418,  issuing  execution  specifieaUy  for  United  States  coin, 
where  contract  called  for  Spanish  dollars;  Chrysler  v.  Renois,  43  N.  Y. 
214,  holding  negotiability  of  note  not  destroyed  because  expressed  in 
specific  kind  of  currency. 

AsBuming  constitutionality  of  legal-tender  acts,  it  follows  that  tliere 
are  two  descriptions  of  legal  money  in  use,  and  that  damages  for  breach 
of  contract,  either  before  or  after  passage  of  acts,  may  be  properly  assessed, 
in  absence  of  different  understanding,  in  either  money. 

Approved  in  Holt  v.  Given,  43  Ala.  616,  holding  note  discharged  by 
legal-tender  notes  of  United  States;  Hittson  v.  Davenport,  4  Colo.  174, 
holding  judgment  entered  for  gold  dollars  proper;  Longworth  v. 
Mitchell,  26  Ohio  St.  343^  holding  tender  of  treasury  notes  a  sufficient 
tender  to  enforce  contract ;  Wills  v.  Allison,  4  Heisk.  390,  holding*  con- 
tract payable  in  gold,  discharged  by  legal-tender  notes  of  same  value; 
Murphy  v.  Smith,  49  ASrk.  39,  3  S.  W.  892,  compelling,  by  mandamus, 
treasurer  to  redeem  lands  in  United  States  lawful  money. 

,  Contracts  for  payment  of  gold  or  bullion  are  payable  only  by  tender  of 
coin;  contracts  payable  generally  may  be  satisfied  by  tender  of  any  lawful 
money. 

Approved  in  Roach  v.  Van  Riswick,  McAr.  &  M.  (D.  C),  186,  Con- 
gress had  no  power  to  delegate  general  legislative  ^authority  to  local  gov- 
ernment of  district  and  act  of  legislative  assembly  making  judgments 
liens  on  equitable  interest  in  real  estate  was  void;  Coal  &  Coke  Ry.  Co. 
V.  Conley,  67  W.  Va.  160,  67  S.  E.  626,  public  service  corporation  is 
entitled  to  judicial  inquiry  as  to  whether  rate  established  by  statute  is 
confiscatory. 

Where  clear  intent  is  that  payment  be  made  in  gold  and  sUver,  dam- 
ages should  be  assessed  and  judgment  rendered  accordingly. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  620,  49  L.  EcL 
304,  25  Sup.  Ct.  108,  determining  medium  of  payment  under  contract 
for  street  lighting  in  Porto  Rico;  Hepburn  v.  Griswold,  8  Wall.  607, 
19  L.  Ed.  521,  holding  note  made  before  passage  of  legal-tender  act  not 
satisfied  by  currency;  Dewing  v.  Sears,  11  Wall.  380,  20  L.  Ed.  190, 
reversing  judgment  entered  for  treasury  notes;  Forbes  v.  Murray,  3 
Ben.  498,  Fed.  Cas.  4928,  The  Edith,  5  Ben.  146,  Fed.  Cas.  4281,  and 
Warren  v.  Franklin  Ins.  Co.,  104  Mass.  521,  all  holding  judgment  upon 
contract  calling  for  pounds  sterling  should  be  expressed  in  gold;  Chis- 
holm  V.  Arrington,  43  Ala.  612,  holding  damages  for  breach  of  contract 
payable  in  gold  assessable  in  gold;  Bowen  v*  Darby,  14  Fla.  218,  hold- 
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^  ^^  judgment  erroneous  where  valae  computed  in  greenbacks ;  McGoon 
'*^  ^      *irk,  54  111.  411,  6  Am.  Rep.  124,  refusing  to  compel  kolder  of  note 
^^cept  l^gal-tender  notes;  Billings  v.  Riggs,  56  111.  486,  holding  pur- 
^r  under  tax  sale  had  right  to  demand  specie  for  redemption ;  Mor- 
>.  Rainey,  58  111.  359,  and  Chamblin  v.  Blair,  58  111.  388,  both  hold- 
^j^^ender  of  United  States  notes  not  operating  as  redemption  from 
\/^>;losure  sale;  Churchman  v.  Martin,  54  Ind.  384,  holding  court  erred 
^   Tiot  rendering  judgment  in  gold  coin  as  stipulated  in  note;  Lafitte  v. 
Hivera,  23  La.  Ann.  33,  setting  aside  judgment  entered  for  treasury 
notes;  Independent  etc.  Co.  v.  Thomas,  104  Mass.  193,  rendering  Judg- 
ment in  gold  for  damages  assessed  as  breach  of  contract;   Stark  v. 
Coffin,  105  Mass.  334,  holding  judgment  should  decree  balance  of  mort- 
gage debt  paid  in  gold  coin;  Hancock  v.  Franklin  Ins.  Co.,  114  Mass. 
158,  holding  plaintiff  entitled  to  judgment  in  gold  coin  for  amounts 
collected  on  coupons;  Knox  v.  Gerhauser,  3  Mont.  279,  280,  holding 
judgment  entered  in  treasury  notes  not  following  verdict;  Phillips  v. 
Dugan,  21  Ohio  St.  471,  8  Am.  Bep.  69,  reversing  general  judgment, 
where  note  called  for  specific  coined  dollars;  Bobo  v.  Goss,  1  S.  C.  265, 
holding  defendant  liable  on  his  undertaking  to  pay  in  gold;  Bridges 
V.  Reynolds,  40  Tex.  211,  213,  216,  217,  upholding  judgment  for  gold 
where  defendant  fails  to  avail  himself  of  alternative  promise;  dissenting 
opinion  in  Legal-Tender  Cases,  12  Wall.  624,  20  L.  Ed.  835,  holding 
legal-tender  acts  constitutional,  both  as  to  contracts  made  Before  and 
after  passage;  dissenting  opinion  in  The  Vaughan  and  Telegraph,  14 
Wall.  270,  20  L.  Ed.  809,  majority  holding  decree  computing  value  of 
judgment  in  legal-tender  notes  proper;  Belford  v.  Woodward,  158  111. 
128,  129,  29  L.  R.  A.  697,  598,  41  N,  E.  1098,  1099,  holding  judgment 
for  gold  coin  not  authorized  by  allegations  of  complaint;  dissenting 
opinion  in  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md.  550,  majority  dis- 
tinguishing and  holding  railroad  company  exempted  from  obligation 
to  pay  gold  by  legal-tender  act;  Seeligman  v.  Hays,  50  Mo.  36^  11  Am. 
Bep.  404,  refusing  to  compel  payment  of  bonds  in  gold  on  ground  of 
lack  of  jurisdiction;  Smith  v.  Prothro,  2  S.  C.  375,  allowing  evidence 
to  show  that  parties  dealt  with  reference  to  Confederate  currency; 
Wills  V.  Allison,  4  Heisk.  397,  398,  and  Bond  v.  Greenwald,  4  Heisk. 
469,  both  holding  contract  payable  in  gold  discharged  by  legal-tender 
notes. 

Distinguished  in  Breen  v.  Dewey,  16  Minn.  139,  holding  legal-tender 
acts  constitutional  as  regards  contract  made  subsequent  to  their  pas- 
sage; Halliburton  v.  Carson,  100  N.  C.  110,  6  Am.  St.  Rep.  678,  5  S.  E. 
917,  holding  executor  protected  in  allowing  gold  premium  upon  bond 
payable  in  coin;  0*Neil  v.  McKewn,  1  S.  C.  151,  holding  l^al-tendei*^ 
acts  applicable  to  debts  created  before  and  after  passage* 


7  Wall.  262-269  NOTES  ON  U.  S.  REPORTS.  690 

Special  obligations  for  payment  in  gold  or  sUver.    Note,  29  L.  &.  A. 
617,  518. 

Form  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  B.  A.  698. 

Miscellaneous.  Cited  in  Lane  Co.  v.  Oregon,  7  Wall.  81,  19  L.  Ed. 
106,  refusing  to  decide  whether  contract  to  pay  coin  was  debt  within 
legal-tender  act;  Underwood  v.  McVeigh,  131  U.  S.  cxxiii,  Appx..  21 
L.  Ed.  964,  to  point  that  writ  of  error  will  be  directed  to  subordinate 
State  court. 

7  WaU.  262-269,  19  Ii.  Ed.  88,  NOBTHEBN  OENTBAI.  BT.  OO.  ▼.  JACK- 
SON. 

Decisions  of  State  courts  expounding  State  statutes  are  not  open  to 
examination  in  Supreme  Court. 

Cited  in  Pittsburg  etc.  R.  R.  Co.  v.  Pennsylvania,  16  Wall.  327,  21 
L.  Ed.  189,  arguendo. 

Tax  upon  bond  or  promissory  note  given  by  resident  debtor,  and  with- 
holding such  tax  Arom  interest  due  nonresident  holder,  is  not  a  tax  upon 
debtor,  but  is  a  tax  upon  security  in  hands  of  nonresident  holder. 

Approved  in  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S,  74,  56 
L.  Ed.  100,  32  Sup.  Ct.  13,  vessels  engaged  in  coastwise  trade  belonging 
to  Kentucky  corporation  were  taxable  in  Kentucky,  though  enrolled 
in  port  of  New  York;  Fairbank  v.  United  States,  181  U.  S.  297,  45 
L.  Ed.  868,  21  Sup.  Ct.  654,  holding  void  stamp  tax  imx)osed  on  foreigri 
bill  of  lading  by  Act  of  June  13,  1898,  §  6 ;  Wheeler  v.  Weightman,  96 
Kan.  67,  L.  B.  A.  1916A,  846,  149  Pac.  984,  act  relating  to  registration 
fees  for  and  taxation  of  real  estate  mortgages  is  void ;  Mosely  v.  State, 
115  Tenn.  57,  86  S.  W.  716,  interest  on  government  bonds  ncft  taxable 
as  income;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  582,  89  L.  Ed. 
819,  15  Sup.  Ct.  690,  holding  tax  upon  rent  or  income  of  land  is  a  tax 
on  land;  Philadelphia  R.  R.  Co.  v.  Barnes,  19  Fed.  Cas.  481,  holding 
tax  upon  dividends  paid  by  bank  tax  on  income  of  stockholder;  Han- 
cock  V.  Singer  Mfg.  Co.,  62  N.  J.  L.  342,  41  Atl.  852,  holding  exemption 
of  shares  of  stock  from  taxation  exempts  also  capital  stock;  Worth- 
ington  V.  Sebastian,  25  Ohio  St.  10,  holding  investments  by  residents 
of  State  in  foreign  bonds  subject  to  State  taxation. 

Distinguished  in  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc. 
Co.,  157  U.  S.  646,  39  L.  Ed.  842,  15  Sup.  Ct.  714;  158  U.  S.  665,  SSr 
L.  Ed.  1136,  15  Sup.  Ct.  931,  majority  holding  tax  on  income  or  rent 
of  land  a  tax  on  land. 

Situs  of  property  for  taxation.    Note,  66  Am.  Dec  628, 
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^V^^tote  li  without  power  to  tax  interest  on  honAs  iasaed  by  corporation 
-w/^orated  by  two  States,  when  such  bonds  are  secured  by  mortgage  cover* 
V^^roperty  witbin  another  State. 

Y^<pproved  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  202,  50 
^^d.  153,  26  Sup.  Ct.  36,  assessment  under  Ky.  Stats.,  §  4020,  on  roll- 
ing stock  permanently  located  in  other  State  denies  due  process  to  Ken- 
tucky railroad;  St.  Louis  v.  Wiggins  Ferry  Co.,  11  Wall.  432,  20  L.  Ed. 
195,  holding  ferry-boats  not  taxable  under  law  taxing  ''boats  within 
city";  State  Tax  on  Foreign-Held  Bonds,  15  Wall.  318,  21  L.  Ed.  186, 
holding  State  without  power  to  tax  bonds  held  by  nonresidents;  New 
York  etc.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  646,  38  L.  Ed.  868,  14 
Sap.  Ct.  958,  holding  New  York  corporation  under  no  duty  to  deduct 
Pennsylvania  taxes;  Augusta  v.  Kimball,  91  Me.  607,  41  L.  B.  A.  476, 
40  Atl.  667,  holding  beneficiaries'  interests  not  taxable  where  trust 
estate  within  another  jurisdiction;  Wilmer  v.  Atlanta  etc.  R.  R,  Co.,  2 
Woods,  455,  Fed.  Cas.  17,776,  holding  two  States  can,  by  concurrent 
legislation,  create  a  single  corporation. 

Distinguished  in  Dyer  v.  Osborne,  11  R.  I.  323,  23  Am.  Rep.  463,  hold- 
ing tax  levied  upon  shares  of  foreign  corporation  beld  by  resident,  valid. 

Act  of  1864,  laying  tax  on  bonds  issued  by  railroad,  does  not  apply  to 
bonds  held  by  nonresident  aliens. 

Distinguished  in  Barnes  v.  The  Railroads,  17  Wall.  304,  21  L.  Ed.  546, 
holding  valid,  under  different  act,  bond  tax,  without  question  as  to 
stockholder's  residence;  Michigan  etc.  R.  R.  Co.  v.  Slack,  17  Fed.  Cas. 
264^  holding  act  imposing  tax  on  bonds  held  by  nonresident  aliens  valid. 

Act  authorizing  companies  to  deduct  ftom  tbe  interest  on  bonds  the 
amount  of  taxes  to  be  paid  on  ^em,  merely  provides  for  a  convenient  mode 
of  collecting  from  bondholders  their  proportion  of  income  tax. 

Approved  in  United  States  v.  Baltimore  etc.  R.  R.  Co.,  17  Wall.  325, 
21  L.  Ed.  599,  holding  tax  not  collectible  from  railroad  corporation  on 
bonds  held  by  municipal  corporation;  Merchants'  Ins.  Co.  v.  McCartney, 
1  Low.  448,  Fed.  Cas.  9443,  holding  tax  not  leviable  upon  dividends  of 
bank  in  hands  of  insurance  corporation;  Home  Mut.  Ins.  Co.  v.  Stock- 
dale,  12  Fed.  Cas.  456,  holding  income  tax  applicable  to  dividends  of 
insurance  company;  United  States  v.  Baltimore  etc.  R.  R.  Co.,  24  Fed. 
Cas.  978,  holding  interest  derived  from  railroad  bonds  belonging  to  city 
not  subject  to  taxation ;  dissenting  opinion  in  United  States  v.  Erie  R.  R. 
Co.,  106  U.  S.  332,  27  L.  Ed.  154,  1  Sup.  Ct.  229,  majority  holding  rail- 
road company  liable  for  tax  on  interest  paid  foreign  bondholders. 

Distinguished  in  United  States  v.  Louisville  R.  R.  Co.,  33  Fed.  831, 
bolding  taxation  of  railroad  bonds  a  tax  upon  corporation. 

Act  of  1866  in  express  terms  imposes  tax  on  nonresident  bondholders; 
anaere,  whether  it  is  competent  for  Congress  to  pass  such  law. 
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Cited  in  United  States  v.  Erie  R.  R.,  9  Ben.  72,  Fed.  Cas.  15,056 
(reversed  in  106  U.  S.  327,  27  L.  Ed.  151, 1  Sup.  Ct.  223),  holding  inter- 
est on  bonds  held  by  nonresident  aliens  not  taxable  by  United  States. 

Taxable  personal  income  under  inoome  tax  statute.    Note,  Ann.  Oas. 
19180,  987,  1007. 

Constitutionality  of  income  tax.    Note,  27  L.  R.  A.  (N.  S.)  865. 

7  Wall.  270--272,  19  Ii.  Ed.  160,  LITCHFIEU>  V.  DUBUQUE  STO.  B.  R.  CO. 

Inferior  court  must  enter  judgment  according  to  the  man<iate  of  higher 
court,  hence  where  mandate  is  to  enter  judgment  for  defendant,  it  is  error 
to  enter  judgment  for  defendant  upon  an  issue  not  involved. 

Approved  in  Reynolds  v.  Newaygo  Circuit  Judge,  109  Mich.  405,  67 
N.  W.  529,  holding  trial  court  can  grant  new  trial  where  afi^rmed  ease 
remitted  without  directions. 

7  Wall.  272-290, 19  L.  Ed.  74,  ST.  PAUIi  ETO.  B.  B.  OO.  ▼.  SOHUBBfEIS. 

Parcel  of  land  lower  than  main  body  and  separated  at  very  low  water 
by  channel  twenty-eight  feet  wide  through  which  no  water  flowed,  and  at 
very  high  water  entirely  submerged,  was  included  in  a  grant  of  public  land 
bordering  upon  Mississippi  Biver. 

Approved  in  Goff  v.  Cougle,  118  Mich.  313,  76  N.  W.  491,  holding 
land  of  rijmrian  owner  extends  to  middle  thread  qf  stream  even  on 
meander  streams;  St.  Paul  etc.  R.  R.  Co.  v.  First  Division  etc.  R.  R.  Co., 
26  Minn.  34,  49  N.  W.  304,  holding  strip  of  land,  apparently  an  island, 
passed  to  patentees;  Mulry  v.  Norton,  100  N.  Y.  436,  53  Am.  Rep.  212» 
3  N.  E.  586,  holding  lagoon  between  hotel  property  and  shore  no  obstruc- 
tion to  ownership  of  accretions;  Babson  v.  Tainter,  79  Me.  371,  10  Ail. 
64,  holding  parcel  of  land  large  enough  to  be  called  island. 

Distinguished  in  Packer  v.  Bird,  71  Cal.  135,  11  Pac.  874,  holdings 
island  separated  by  non-navigable  channel  not  included  within  £prant 
bounded  by  stream. 

Ninth  section  of  act  bf  May  18,  1796,  provides  that  all  navigable  rlveiv 
within  territory  northwest  of  Ohio  Blver  should  be  deemed  and  remain  imb- 
Uc  highways;  that  in  all  cases  where  opposite  hanks  of  stream  not  navigable 
belong  to  different  persons,  such  stream  and  bed  thereof  should  be  common 
to  both. 

Approved  in  Indiana  v.  Milk,  11  Biss.  203,  11  Fed.  393,  holding  act 
construed  to  mean  that  tenants  of  opposite  bank  held  in  severalty. 

Meander  lines  are  not  located  as  boundary  lines,  but  are  for  pnrpoee 
of  defining  sinuosities  of  stream  and  determining  quantity  of  land  in  ftac- 
tlonal  tract.    Where  official  plat  xepreMuts  mean<ler  line  as  border  line  of 
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Etream,  watercourse,  and  not  meander  line,  as  actually  run  upon  land,  is  the 
boundary. 

Approved  in  Johnson  v.  Hurst,  10  Idaho,  319,  321,  77  Pac.  788,  789, 
and  Washougal  Transp.  Co.  v.  Dalles  etc.  Nav.  Co.,  27  Wash:  497,  68 
Pac.  77,  both  following  rule;  Producers'  Oil  Co.  v.  Hanzen,  238  U.  S.  337, 
338,  69  L.  Ed.  1836,  35  Sup.  Ct.  755,  meander  line  established  true 
boundary  and  patent  to  fractional  section  did  not  confer  riparian  rights ; 
Whitaker  v.  McBride,  197  U.  S.  512,  49  L.  Ed.  861,  25  Sup.  Ct.  530, 
patentee  of  government  lands  bordering  on  stream  owns  island  on  his 
side  of  center ;  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  459,  47  L.  Ed.  1137, 
23  Sup.  Ct.  652,  holding  government  patent  to  Indiana  under  swamp- 
land act  of  1850,  which  refers  to  official  plat  of  survey  and  describes 
land  as  whole  fractional  sections,  conveys  to  extent  of  full  subdivisions 
land  under  non-navigable  waters;  Niles  v.  €edar  Point  Club,  175  U.  S. 
306,  44  L.  Ed.  173,  20  Sup.  Ct.  126,  holding  fact  that  meandered  line 
was  run  along  edge  of  marsh  in  surveying  fractional  sections  of  public 
land  does  not  conclusively  show  that  they  bordered  on  body  of  water 
so  as  to  give  purchaser  riparian  rights;  United  States  v.  Mackey,  214 
Fed.  147,  under  patent  to  Indian  allottee  of  lands  bordering  on  mean- 
dered navigable  stream,  boundary  is  not  meander  line,  but  high-water 
mark  of  stream ;  Foss  v.  Johnstone,  158  Cal.  128,  110  Pac.  298,  Federal 
government  patent  to  land  bordering  on  non-navigable  pond  stating 
number  of  acres  does  not  show  intent  to  grant  only  stated  number  of 
acres  and  make  meander  line  boundary,  but  includes  land  under  water 
to  center  of  lake;  Kirby  v.  Potter,  138  Cal.  687,  72  Pac.  339,  and  Hen- 
dricks V.  Feather  River  Canal  Co.,  138  Cal.  425,  71  Pac.  497,  both  hold- 
ing patent  to  fractional  subdivision,  made  such  by  bordering  on  river, 
is  bounded  by  river  and  not  by  meander  line,  so  that  mining  claim  can- 
not be  located  between  meander  line  and  river;  Lattig  v.  Scott,  17  Idaho, 
519,  107  Pac.  53,  riparian  owners  of  fractional  subdivisions  meandering 
Snake  River  took  title  to  respective  portions  of  island  between  meander 
line  and  thread  of  stream ;  Johnson  v.  Johnson,  14  Idaho,  568,  24  L.  R.  A. 
(N.  S.)  1240,  95  Pac.  502,  meander  line  was  to  determine  quantity  of 
land  and  was  not  boundary;  Peoria  v.  Central  Nat.  Bank,  224  111.  52, 
79  N.  E.  298,  applying  rule  where  city  claimed  land  as  street;  Albany 
Bridge  Co.  v.  People,  197  111.  205,  64  N.  E.  352,  holding  where,  in 
field-notes  of  survey  of  fractional  township  bordering  on  riverj  bank 
was  meandered  but  plat  did  not  show  such  meandered  line,  but  river  to 
be  boundary,  meander  line  does  not  mark  township  boundary;  Gary 
Land  Co.  v.  Griesel,  179  Ind.  209,  100  N.  E.  675,  meander  lines  run  by 
United  States  surveyor  in  survey  of  swamp-lands  were  for  purpose  of 
ascertaining  quantity,  and  are  not  boundary  lines;  Barringer  v.  Davis, 
141  Iowa,  428,  430,  120  N.  W.  68,  69,  where  plat  of  survey  showed  lots 
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extending  to  water's  edge,  actual  shore  line  aod  not  meander  line  was 
boundary,  though  there  were  small  unmeasured  tracts  outside  meander 
line ;  McBride  v.  Steinweden,  72  Kan.  615,  83  Pac.  824,  approving  defini- 
tion of  ''island";  Penker  v.  Canter,  62  Kan.  368,  63  Pac.  619,  holding 
where  at  time  of  patent  plaintiff's  land  was  separated  from  river  by 
defendant's  land,  and  by  erosion  river  reached  plaintiff's  land  and  later 
receded  forming  alluvion  past  original  line,  plaintiff  was  entitled   to 
equitable  proportion  of  alluvion  formed  within   defendant 's   original 
lines  to  river  bank ;  In  re  Tucker,  126  Minn.  216,  148  N.  W.  60,  meander 
line  is  not  boundary  of  land  bordering  on  non-navigable  lake,   but 
grantee  of  shore  land  takes  to  middle  of  lake;  Sherwin  v.  Bitzer».97 
Minn.  255,  106  N.  W.  1047,  transfer  of  government  lot  abutting  on  lake 
by  number  according  to  survey  conveys  all  land  which  has  become  part 
of  lot  by  recession  of  lake;  Elleven  v.  Gunderson,  95  Minn.  251,  104 
N.  W.  6,  applying  rule  where  meander  corners  of  government  survey 
lost;  Webber  v.  Axtell,  94  Minn.  379,  102  N.  W,  916,  patentee  of  mean- 
dered lots  entitled  to  island  in  lake  which  later  was  connected  with  lots 
by  sandbar,  though  island  patented  to  another;  Reno  Brewing  Co.  v. 
Packard,  31  Nev.  437,  438,  103  Pac.  416,  patent  of  Government  lots 
located  on  river  conveys  to  river,  not  merely  to  meander  line;  Micelli 
V.  Andrus,  61  Or.  82,  120  Pac.  739,  grant  of  land  by  Federal  govern- 
ment extending  to  navigable  river,  and  thence  with  its  meanders,  con- 
veys to  ordinary  high-water  mark;  State  v.  Portland  (General  Electric 
Co.,  52  Or.  533,  98  Pac.  162,  owner  of  upland  on  navigable  stream  takes 
title  only  to  high-water  mark;  Seabrook  v.  Coos  Bay  Ice  Co.,  49  Or. 
244,  89  Pac.  418,  where  deed  of  public  land  described  tract  conveyed  as 
running  -along  meander  line  certain  course  and  distance,  calls  of  deed 
were  not  governed  by  meander  line  of  public  survey ;  Flisrand  v.  Madson, 
35  S.  D.  464,  152  N.  W.  798,  riparian  owner  on  navigable  lake  took  no 
title  to  island,   though  meander  line   alone  does  not   determine  that 
title  extended  only  to  low-water  mark;  Brown  v.  Dunn,  135  Wis.  377, 
115  N.  W.  1098,  where  by  original  government  survey  and  plat  tract 
of  land  extends  to  body  of  water,  such  body  of  water  is  boundary  line 
however  distant  or  variant  from  position  indicated  for  it  by  meander 
line;  Hardin  v.  Jordan,  140  U.  S.  380,  400,  35  L.  Ed.  433,  440,    11 
Sup.  Ct.  811,  818,  holding  meandering  posts  not  limiting  boundary   of 
land;  Mitchell  v.  Sniale,  140  U.  S.  414,  35  L.  Ed.  445,  11  Sup.  Ct.  822, 
holding  projecting  tongue  of  land  exposed  at  low  water  not  affecting 
natural  boundary;  Forsyth  v.  Smaie,  7  Biss.  203,  204,  Fed.  Cas.  4950, 
holding  g^ant  included  land  between  meandering  line  and  lake;  Jones 
V.  Martin,  13  Sawy.  318,  35  Fed.  351,  holding  land  bounded  by  sea,  i.  e., 
ordinary  high-water  mark;  East  Omaha  Land  Co.  v.  Jefferies,  40  Fed. 
388,  391  (affirmed  in  JefEeries  v.  East  Omaha  Land  Co.,  134  U.  S.  196, 
S3  L.  Ed.  878,  10  Sup.  Ct.  523),  holding  watercourse  the  boundary^  no 
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iter  how  Bhifted  by  accretions;  Whitehurst  v..  McDonald,  52  Fed. ^35, 
<^  C.  C.  A.  214,  holding  stream  and  not  intermediate  line  boundary  of 
Iract;  Cobum  v.  San  Mateo  Co.,  75  Fed.  530,  531,  holding  meander  lines 
run  on  margin  of  seashore  not  boundazy  of  grant;  Kirwin  v.  Murphy, 
^3  Fed.  278,  28  C.  C.  A.  348,  holding  boundary  of  land  granted  fixed 
by  waters  of  lake;  Freeman  v.  Bellegarde,  108  Cal.  186,  49  Am.  St.  Bep. 
79,  41  Pac.  290,  holding  courses  and  distances  must  3deld  to  actual  line 
of  ereek;  Fuller  v.  Shedd,  161  111  481,  52  Am.  St.  Rep.  S89,  33  L.  R.  A. 
157,  44  N.  E.  292,  holding  grant  included  small  tract  outside  meander 
line;  ToUeston  Club  v.  State,  141  Ind.  207,  38  N.  E.  217,  141  Ind.  218, 
219,  40  N.  E.  691,  holding,  where  land  conveyed  by  governmental  divi- 
si^,  whole  division  passes  with  deed;  Musser  v.  Hershey,  42  Iowa,  364,. 
holding  title  of  riparian  owner  did  not  extend  to  meander  line  beyond 
levee;  Steele  v.  Sanchez,  72  Iowa,  68,  2  Am.  St  Rep.  235,  33  N.  W.  368, 
holding  riparian  owner's  title  not  covering  ledge  exposed  by  erosion: 
"Schlosser  v.  Cruickshank,  96  Iowa,  418,.  65  N.  W.  345,  holding  riparian 
owner's  title  covered  land  between  meander  line  and  high-water  m^irk; 
Butler  V.  Grand  Rapids  etc.  R.  R.  Co.,  85  Mich.  255,  24  Am.  St.  Rep.  90, 
48  N.  W.  57).,  holding  land  between  meander  line  and  thread  included 
within  conveyance  of  governmental  subdivision;  St.  Paul  etc.  R.  R.  Co. 
T.  First  Division  of  St.  Paul  etc.  R.  R.  Co.,  26  Minn.  33,  49  N.  W.  304, 
holding  meander  line  not  limiting  grant  in  patent;  Everson  v.  Waseca, 
44  Minn.  248,  46  N.  W.  405,  holding  purchaser  not  estopped  from  as- 
serting title  extends  to  lake  beyond,  meander  line;  Olson  v.  Thomdike, 
76  Minn.  399,  79  N.  W.  399,  holding  lot  extending  to  and  bounded  by 
river;  June  v.  Purcell,  36  Ohio  St.  406,  holding  grant  extended  to 
center  of  stream ;  Minto  v.  Delaney,  7  Or.  342,  holding  accretions  formed 
beyond  mea.ider  lines  belong  to  riparian  owner;  Weiss  v.  Oregon  Iron 
«tc.  Co.,  13  Or.  497,  11  Pac.  255,  and  Heald  v.  Yumisko,  7  N.  D.  427,  75 
N.  W.  808,  both  holding  stream  boundary  of  tract  where  lines  mean- 
dered in  public  survey;  French-Glenn  Live  Stock  Co.  v.  Springer,  35 
Or.  312,  58  Pac.  103,  discussing  meander  line,  and  additions  by  relic- 
tion; Bemhart  v.  Ehrhart,-33  Or.  280,  54  Pac.  197,  where  govei-nment 
■surveyor  omits  land  between  meander  line  and  stream,  grant  is  limited 
by  meander  line;  Posey  v.  James,  7  Lea,  102,  holding  boundary  line 
including  accretions  formed  in  front  of  meander  line ;  Knudsen  v.  Oman- 
son,  10  Utah,  130,  37  Pac.  251,  holding  patentee  takes  title  to  all  accre- 
tions beyond  meander  line;  Wright  v.  Day,  33  Wis.  263j  264,  holding 
^rant  along  meander  line  of  river  extended  to  water's  edge;  Boorman  v. 
Sunnuohs,  42  Wis.  243,  holding  lots  as  patented  extended  to  pond, 
though  meander  and  pond  lines  differ;  Manasha  Wooden  Ware  Co.  v. 
Lawson,  70  Wis.  607,  36  N.  W.  415,  holding  boundary  determined  by 
actual  shore  line  of  river;  Shively  v.  Bowlby,  152  U.  S.  38,  39,  38  L.  Ed. 
^5, 14  Sup.  Ct.  562,  holding  United  States  grant  passed  no  title  below 
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high-water  mark  against  State;  dissenting  opinion  in  Cooley  v.  Golden, 
117  Mo.  55,  59,  21  L.  R.  A.  808,  309,  23  S.  W.  108,  109,  majority  holding 
grantee  from  United  States  takes  title  only  to  water's  edge;  Shoemaker 
V.  Hatch,  13  Nev.  265,  266,  holding  boundary  line  did  not  extend  to  low 
water  of  main  channel ;  Pratsch  v.  Aberdeen  Packing  Co.,  7  Wash.  351, 
35  Pac.  124,  holding  purchaser  acquainted  with  property  cannot  com- 
plain of  quantity  received. 

Distinguished  in  Alaska  Gold  Mining  Co.  v.  Barbridge,  1  Alaska,  324, 
325,  locator  of  mining  claim  cannot  include  in  claim  mineral  lands  that 
may  extend  under  the-  sea  below  high-water  mark;  Producers'  Oil  Co. 
V.  Hanszen,  132  La.  700,  61  South.  757,  meander  line  bordering  on  tract 
of  swamp  or  marsh  lands  is  boundary,  and  grant  does  not  include 
swamp-lands  between  meander  line   and   shores  of  navigable  water; 
Security  Land  etc.  Exploration  Co.  v.  Bums,  87  Minn.  103,  104,   94 
Am.  St.  Rep.  688,  689,  91  N.  W.  306,  holding  on  facts  that  meander  line 
was  intended  to  be  boundary  line;  Bleakley  v.  Lake  Washington  Mill 
Co.,  65  Wash.  222,  118  Pac.  8,  meander  line  below  high-water  mark  on 
navigable  water  marks  boundary  line  of  upland  owner;  Home  v.  Smith, 
159  U.  S.  43,  40  L.  Ed.  69, 15  Sup.  Ct.  990,  holding  meande^r  line  mnning 
along  line  of  bayou  boundary  of  tract;  Niles  v.  Cedar  Point  Club^  85 
Fed.  50,  29  C.  C.  A.  5,  holding  meander  line  run  along  marsh  intended 
as  boundary;  Sizor  v.  Logansport,  151  Ind.  627,  44  L^  R.  A.  814»  50 
N.  E.  378,  holding,  where  part  of  description  is  meafider  line,  such  line 
is  actual  water  line;  Grant  v.  Hemphill,  92  Iowa,  224,  59  N.  W.  265, 
holding  meander  line,  not  referable  to  body  of  water,  constituted  bound- 
ary; James  y.  Howell,  41  Ohio   St.  709,  holding  meander  line  boundary 
where  field-notes  show  line  run  as  border;  Parker  v.  Taylor,  7  Or»  445, 
holding  patent  extended  to  meander  line  of  Columbia  River;  Whitney  v. 
Detroit  Lumber  Co.,  78  Wis.  249,  47  N.  W.  428,  holding  boundary  line 
not  extending  to  lake;  Mendota  Club  v.  Anderson,  101  Wis.  490,  7S 
N.  W.  189,  holding  description  in  deed  not  covering  lake  in  controversy ; 
McCrath  v.  Myers,  126  Mich.  215,  85  N.  W.  716,  arguendo. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St. 
Rep.  998. 

Riparian  proprietors  on  streams  not  navigable  hold,  unless  restricted 
by  terms  of  grant,  to  center  of  stream,  while  riparian  proprietors  on  navi- 
gable streamq,. under  title  derived  from  United  States^  hold  only  to  stream. 

Approved  in  United  States  v.  Mackey,  214  Fed.  151,  riparian  owner 
on  navigable  stream  takes  title  to  actual  high-water  mark,  title  to  bed 
between  high-water  marks  being  in  State;  State  v.  Akers,  92  Kan. 
186,  Ann.  Cas.  1916B,  548,  140  Pac.  644,  grant  by  Congress  to  settlers 
before  Kansas  admitted  as  State  extended  only  to  stream,  and  title  to 
soil  under  navigable  waters  was  held  in  trust  for  State;  Chicago   v» 
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Van  Ingen,  152  111.  634,  43  Am.  St.  Rep.  291,  38  N.  E.  896,  holding 
liparian  owner  had  right  to  eonstruet  dock  to  point  of  navigability; 
Attorney  General  v.  Delaware  etc.  R.  Co.,  27  N.  J.  Eq.  639,  holding 
bed  of  Delaware  above  tide  water  private  property ;  Olson  v.  Huntamer, 
6  S.  D.  373,  61  N.  W.  482,  holding  grantee  of  land  contiguous  to  lake 
takes  to  center  of  it;  Schools  v.  Risley,  10  Wall.  110,  19  K  Ed.  856, 
holding  towpath  established  by  riparian  proprietors  does  not  prevent 
them  from  claiming  accretions;  Poynter  v.  Chipman,  8  Utah,  450,  32 
Pae.  692,  holding  common-lav^  role  applicable  to  Utah  lake,  though 
navigable  in  fact. 

Congress  lias  provided  by  many  acts  that  all  navigable  rivers  in  ter- 
xitory  of  United  Skates  offered  for  sale  should  be  deemed  to  be  and  remain 
public  liigiiways. 

Approved  in  Hurst  v.  Dana,  86  Kan.  949,  122  Pac.  1042,  Supreme 
Court  of  Kansas  takes  judicial  notice  of  Federal  acts  declaring  Missis- 
sippi River  and  navigable  rivers  leading  into  it  or  Gulf  of  Mexico 
shpuld  be  common  highways  free  from  tax  or  toll  by  State;  State  v. 
Portland  General  Electric  Co.,  52  Or.  531,  98  Pac.  161,  Willamette 
River,  being  navigable  stream,  i^  public  highway,  and  title  to  bed  and 
banks  is  in  State. 

In  view  of  many  acts  passed  relating  to  survey  and'  sale  of  public  lands 
bordering  upon  rlvess,  Congress  obviously  intended  that  common-law  rule  of 
xlpariaa  ownenrtiip  should  apply  to  streams  not  navigable,  while,  with  refer- 
ence to  navigable  streams,  it  was  intended  that  title  of  riparian  owner 
should  stop  at  margin,  such  streams  remaining  public  highways. 

Approved  in  Scott  v.  Lattig,  227  U.  S.  242,  244,  44  L.  R.  A.  (N.  S.) 
107,  67  L.  Ed.  496,  497,  33  Sup.  Ct.  242,  island  in  navigable  stream 
and  in  existence  when  State  was  admitted  remains  property  of  United 
States,  and  though  omitted  from  survey,  does  not  become  part  of 
fractional  subdivisions  on  bank  of  stream;  United  States  v.  Mackey, 
214  Fed.  144,  grant  to  Creek  Indians  did  not  vest  title  to  bed  of  Arkan- 
sas River  within  grant,  but  same  was  held  in  trust  for  future  State; 
Hall  V.  Hobart,  186  Fed.  429,  430,  108  C.  C.  A.  348,  riparian  owner  on 
navigable  stream  takes  title  to  stream  only,  at  farthest  to  low- water 
mark,  but  has  right  of  possession  and  use  of  island  formed,  subject 
only  to  public  right  of  State  to  protect  or  improve  navigation;  Hobart 
V.  Hall,  174  Fed.  439,  443,  State  has  no  proprietary  title  to  bed  of  navi- 
gable stream,  but  only  public  right  of  navigation  incapable  of  aliena- 
tion; Widdicombe  v.^Rosemiller,  118  Fed.  298,  holding  title  to  island 
not  lost  to  United  States  by  submergence  where  it  reappears  on  relic- 
tion; Johnson  v.  Johnson,  14  Idaho,  575,  24  L.  R.  A.  (N.  S.)  1240,  95  Pac. 
504,  government  grant  of  land  on  navigable  stream  extended  to  thread 
of  stream  and  included  island  between  mainland  and  thread  of  stream ; 
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State  V.  Akers,  92  Kan.  189,  Ann.  Oa«.  1916B,  543,  140  Pac.  645,  State 
holds  title  to  soil  under  navigable  streams  within  State,  and  statute 
requiring  royalties  for  taking  of  sand  from  river-bed  was  constitutional ; 
State  V.  Korrer,  127  Minn.  67,  148  N.  W.  620,  riparian  owner  on  shore 
of  lake  has  right  to  take  ore  from  space  between  high  and  low  water 
mark,  but  no  right  to  take  ore  below  low-water  mark  or  to  fill  in  bed 
of  lake  for  that  purpose;  Kinkead  v.  Turgeon,  74  Neb.  576,  IS  Ann. 
Gas.  43,  1  L.  R.  A.  (N.  S.)  762,  104  N.  W.  1062,  title  to  bed  of  navi^- 
ble  river  in  Nebraska  is  in  State,  and  rights  of  riparian  owner  extend 
only  to  banks  of  stream ;  Graham  v.  Stem,  168  N.  Y.  523,  61  N.  E.  8^3, 
holding  conveyance  by  city  of  land  described  as  bounded  by  certain 
street  carries  only  to  line  of  such  street;  State  v.  Portland  General 
Electric  Co.,  52  Or.  520,  95  Pac.  729,  canal  connecting  navigable  waters 
was  not  entirely  upon  owner's  land,  as  upland  owner's  title  extends  only 
to  high-water  mark;  Franzini  v.  Layland,  120  Wis.  82,  97  N.  W.  503, 
riparian  proprietor  on  navigable  stream  owns  unsurveyed  island  on 
his  side  of  ordinary  high-water  mark;  Illinois  Steel  Co.  v.  Bilot* 
109  Wis.  427,  84  N.  W.  857,  holding  title  to  submerged  lands  held  in 
trust  by  States  cannot  be  acquired  by  adverse  possession  or  by  artificial 
filling;  Packer  v.  Bird,  137  U.  S.  672,  34  L.  Ed.  822,  11  Sup.  Ct.  213, 
holding  title  under  patent  did  not  include  island  separated  from  land 
by  channel;  Shively  v.  Bowlby,  152  U.  S.  39,  47,  38  L.  Ed.  345,  348, 
14  Sup.  Ct.  562,  565,  holding  United  States  grant  passed  no  title  below 
high-water  mark  as  against  State;  Scranton  v.  Wheeler,  57  Fed.  810.. 
811,  6  C.  C.  A.  585,  holding  United  States  land  patents  convey  no  title 
to  land  beneath  navigable  streams ;  Packer  v.  Bird,  71  Cal.  135,  11  Pac. 
874,  holding  island  not  included  within  grant  bounded  by  stream;  Ross 
V.  Faust,  54  Ind.  474, 475,  23  Am.  Rep.  657,  658,  holding  title  of  riparian 
owners  on  non-navigable  stream  extended  to  thread  of  stream ;  Wood  v. 
Fowler,.  26  Kan.  689,  40  Am.  Rep.  336,  holding  riparian  owner  on  navi- 
gable stream  without  right  to  ice  formed  in  it;  Lincoln  v.  Davis,  53 
Mich.  385,  51  Am.  Rep.  121,  19  N.  W.  108,  holding  riparian  owner  with- 
out right  to*  interfere  with  fishing  in  lake ;  Benson  v.  Morrow,  61  Mo. 
350,  351,  holding  proprietor  of  land  on  bank  of  Missouri  owns  ^ only 
to  water's  edge;  Sloan  v.  Biemiller,  34  Ohio  St.  512,  holding  right  of 
fishing  in  Lake  Erie  not  limited  to  riparian  proprietors;  Goodwin  v. 
Thompson,  15  Lea,  214,  54  Am.  Rep.  413,  holding  void  grant  giving 
riparian  owner  exclusive  right  to  river-bed  sand;  Ravens  wood  v.  Flem- 
ings, 22  W.  Va.  64,  46  Am.  Rep.  496,  holding  riparian  owners  on  Ohio 
hold  titles  against  State  to  high-water  lands;  Yates  v.  Milwaukee,  10 
Wall.  504,  19  L.  Ed.  986,  holding  riparian  owner's  right  to  maintain 
wharf  unaffected  by  extent  of  title ;  County  of  St'.  Clair  v.  Lovingston, 
23  Wall.  65,  23  L,  Ed.  62,  holding  riparian  owner  entitled  to  alluvion ; 
Forsyth  v.  Smale,  7  Bias.  204,  205,  Fed.  Cas.  4950,  holding  principles  of 
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riparian  ownership  applicable  to  non-navigable  lakes;  State  v.  Black 
River  Phosphate  Co.,  27  Fla.  328,  9  South.  208,  holding  bill  defective 
for  failure  to  aver  State  owner  of  bed  of  stream ;  Johnson  v.  Knott,  1^ 
Or.  310, 10  Pac.  420,  holding  shores  of  navigable  streams  and  soil  under 
them  reserved  to  States  respectively ;  Poynter  v.  Chipman,  8  Utah,  447, 
32  Pac.  691,  holding  riparian  owner  entitled  to  land  left  exposed  by 
recession  of  stream;  Baer  v.  Moran  Bros.  Co.,  2  Wash.  613,  27  Pac, 
472,  holding  land  uncovered  at  low  water  not  subject  to  entry  under 
congressional  act. 

Distinguished  in  June  v.  Purcell,  36  Ohio-  St.  406,  holding  riparian 
owners  hold  to  center  of  navigable  streams  running  through  State; 
Norcross  v.  Griffiths,  66  Wis.  608,  27  N.  W.  609,  holding,  under  State 
decisions,  purchaser  takes  to  thread  of  navigable  stream;  Chandos  v. 
Mack,  77  Wis.  578,  20  Am.  «t.  Bep.  142,  10  L.  B.  A.  210,  46  N.  W. 
804,  holding  government  grant  vests  title  in  purchaser  to  lands  between 
mainland  and  center;  Willow  River  Club  v.  Wade,  100  Wis.  110,  42 
L.  R.  A.  828,  76  N.  W.  279,  holding  title  to  bed  of  navigable  stream 
in  riparian  owner. 

Denied  in  Braxon  y.  Bressler,  64  HI.  490,  holding  riparian  owner  on 
navigable  stream  may  maintain  replevin  for  rock  taken  from  bed ;  Olson 
V.  Merrill,  42  Wis.  211,  holding  owner  of  both  banks  of  stream  has  title 
to  bed  of  stream. 

Explained  in  Lamprey  v.  State,  52  Minn.  192,  38  Am.  St.  Rep.  644, 
18  L.  R.  A.  676,  63  N.  W.  1141,  holding  land  grants  bordering  on 
streams  eonstmed  according  to  State  law. 

Navigable  river  as  boundary.    Note,  10  Am.  Dec.-  387,  388. 

Title  to  accretions.    Note,  16  Am.  Rep.  525. 

Rights  of  land  owners  in  navigable  waters  fronting  their  lands, 
and  in  the  land  under  such  waters.    Note,  19  Am.  8t.  Rep.  232. 

Right  of  riparian  owner.    Note,  38  Am.  Rep.  258. 

Relative  rights  of  the  State  of  riparian  owners  in  navigable  waters. 
Note,  127  Am.  St.  Rep.  52. 

Title  to  land  under  water.    Note,  42  L.  R.  A.  168,  174. 

Effect  of  bounding  grant  on  river  or  tide  water.    Note,  42  L.  R.  A. 
610. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  £.  R.  G. 
190. 

Bipaiiaii  proprietors  pf  lands  bordering  on  navigable  river,  though 
limited  to  stream,  have  same  right  to  construct  suitable  landings  and 
wtiarves  as  is  accorded  riparian  proprietors  bordering  on  navigable  waters 
affected  by  ebb  and  flow  of  tide. 
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Approved  in  Scranton  v.  Wheeler,  179  U.  S.  158,  45  L.  Ed.  135,  21 
Sup.  Ct.  55,  holding  erection  of  government  pier  on  submerged  land 
of  riparian  owner,  for  purpose  of  improving  navigation,  does  not  entitle 
owner  to  compensation  though  access  to  navigable  water  permanently 
destroyed;  Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed. 
495,  riparian  owner  has  right  to  construct  wharf  not  obstructing  naviga- 
tion on  navigable  river,  and  .such  wharf  cannot  be  destroyed  without 
compensating  owner;  Hobart  v.  Hall,  174  Fed.  441,  443,  446,  447,  465, 
468,  riparian  owner  on  navigable  stream  takes  title  to  island  between 
shore  line  and  middle  thread  of  stream ;  Van  Devcnter  v.  Lott,  172  Fed. 
582,  accretions  to  bars  and  shoals  belonging  to  State,  enlarged  by  later 
accretions  and  afterward  annexed  to  Rockaway  Beach,  did  not  belong 
to  shore  owners ;  Eang  v.  St.  Louis,  98  Fed.  642,  upholding  Federal  juris- 
diction of  action  involving  right  to  accretions  along  river  front  by 
owners  whose  title  is  derived  through  patent  issued  pursuant  to  act  of 
Congress  describing  lands  as  lying  on  west  bank  of  Mississippi  River; 
United  States  v.  Roth,  2  Alaska,  262,  homestead  entry  on  lands  abutting 
navigable  stream  gives  entryman  exclusive  right  to  u^e  and  occupation 
of  shore  land  between  high  and  low  water  mark  as  against  trespasser ; 
State  V.  Longfellow,  169  Mo.  123,  126,  69  S.  W,  377,  378,  holding 
riparian  owner  on  fresh  water  navigable  stream  may  erect  permanent 
building  between  high  and  low  water  mark;  Alexandria  etc.  F.  Ry. 
Co.  V.  Faunce,  31  Gratt.  (Va.)  765,  holding  where  railroad  condemns 
land  for  right  of  way  and  also  destroys  fishery,  payment  for  land  does 
not  preclude  recovery  of  damages  for  injuiy  to  fishery;  dissenting 
opinion  in  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  274, 
59  L.  Ed.  950,-  35  Sup.  Ct.  551,  majority  holding  that  Federal  govern- 
ment need  not  compensate  owner  for  removal  of  wharf  erected  in  navi- 
gable waters,  although  wharf,  when  erected,  was  within  harbor  lines 
then  established;  Yates  v.  Milwaukee,  10  Wall.  506,  19  L.  £d.  987, 
holding  wharf  erected  by  riparian  proprietor  cannot  be  taken  away 
without  compensation;  St.  Louis  v.  Rutz,  138  U.  S.  246,  34  L.  Ed.  949, 
11  Sup.  Ct.  344,  holding  riparian  owner  not  deprived  of  his  rights  by 
accretions ;  Van  Dolsen  v.  Mayor,  21  Blatchf .  458,  17  Fed.  819,  holding 
eity  authorities  without  right  to  build  waterfront  improvements  before 
riparian  owner's  lot;  Case  v.  LoQus,  14  Sawy.  219,  5  L.  B.  A.  689,  39 
Fed.  734,  holding  owner  of  land  abutting  shore  had  right  to  erect  private 
wharf;  Rutz  v.  St.  Louis,  3  McCrary,  265,  10  Fed.  341,  holding  other 
riparian  owners  could  not  maintain  action  against  city  for  erecting 
dike;  Illinois  v.  Illinois  Central  R.  R.  Co.,  33  Fed.  755,  holding  railroad 
company,  by  virtue  of  ripltrian  ownership,  had  right  to  construct  wharf, 
etc.;  Baltimore  etc.  R.  R.  Co.  v.  Chase,  43  Md.  35,  holding  riparian 
owner  under  prior  grant  could  erect  wharf  as  against  adjoining  owner; 
Rippe  V.  Chicago  etc.  R.  R.  Co.,  23  Minn.  23,  and  Union  Depot  etc.  Co, 
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V.  Brunswick,  31  Minn.  301,  47  Am.  Rep.  790,  17  N.  W.  628,  both  allow- 
ing riparian  owners  compensation  for  property  taken  on  condemnation 
proceedings;  Morrill  v.  St.  Anthony  Falls  Water  Power  Co.,  26  Minn. 
226,  S7  Am.  Rep.  401,  2  N.  W.  845,  issuing  injunction  to  restrain  diver- 
sion of  waters  opposite  land  of  riparian  owners;  Concord  Mfg.  Co.  v. 
Robertson,  66  N.  H.  18,  18  L.  R.  A.  689,  25  Atl.  726,  holding  riparian 
owner's  right  in  navigable  stream  not  subject  to  unreasonablB  diminu- 
tion ;  Bond  v.  Wool,  107  N.  C.  148,  12  S.  E.  285,  holding  riparian  owners 
erecting  pier  in  front  of  water  lot  not  trespassers;  Parker  v.  Taylor,  7 
Or.  446,  restraining  interference  with  construction  of  pier  by  riparian 
owner;  Shaw  v.  Oswego  Iron  Co.,  10  Or.  377,  378,  45  Am.  Rep.  150,  161^ 
enjoining  defendant,  at-  suit  of  riparian  owner,  from  diverting  waters 
of  navigable  river;  Chapman  v.  Oshkosh  etc.  R.  R.  Co.,  33  Wis.  638, 
holding  riparian  owner  entitled  to  recover  for  damage  caused  by  con- 
struction of  bridge ;  Tuck  v.  Olds,  29  Fed.  740,  holding  dock  erected  on 
shore  of  lake  appurtenant  to  real  estate; 'dissenting  opinion  in  Eisen- 
bach  V.  Hatfield,  2  Wash.  277,  12  L.  R.  A.  649,  26  Pac.  551,  majority 
holding  riparian  owner  cannot  maintain  injunction  i^ainat  owners  of 
tide-land  improvements;  Braxon  v.  Bressler,  64  111.  490,  riparian  owner 
may  protect  stream  from  individual  trespassers. 

Distinguished  in  Sutter  v.  Heckman,  1  Alaska,  88,  owner  of  uplands 
bordering  on  sea  has  no  exclusive  right  to  fish  along  tide  flats;  Cobb  v. 
Commissioners  of  Lincoln  Park,  202  111.  435,  67  N.  E.  8,  holding  riparian 
owner  cannot  build  wharf  on  submerged  lands  in  front  of  land,  which 
submerged  lands  were  granted  to  Lincoln  Park  commissioners  by  Con- 
gress without  consent  of  commissioners;  Fish  v.  Chicago  etc.  R.  Co.,  125 
Minn.  383,  384,  147  N.  W.  432,  riparian  owner  on  navigable  river  was 
not  entitled  to  compensation  for  interference  with  access  to  land  by 
fender   constructed    by   railroad   company   under   Federal    authority; 
Grays  Harbor  Boom  Co.  v.  Lowhsdale,  54  Wash.  102,  104  Pac.  271,  boom 
company  succeeding  to  State's  rights  in  tide-lands  need  not  compensate 
upland  owners  for  erection  of  boom;  dissenting  opinion  in  Scranton  v. 
Wheeler,  179  U.  S.  177,  45  L.  Ed.  142,  21  Sup.  Ct.  62,  majority  holding 
erection  of  government  pier  on  submerged  land  of  ripaiian  owner,  for 
purpose  of  improving  navigation,  does  not  entitle  owner  to  compensation 
though  'access  to  navigable  water  permanently  destroyed;   dissenting 
opinion  in  Trustees  etc.  of  Brookhaven  v.  Sipith,  188  N.  Y.  99,  11  Ann. 
Gas.  1,  9  L.  R.  A.  (N.  S.)  326,  80  N.  E.  674,  majority  holding  that  up- 
land owner  under  crown  grant  has  right  to  build  pier  exten'ding  to 
navigable  water  over  land  under  water  granted  to  town ;  Atlee  v.  North 
Western  Union  Packet  Co.,"  21  Wall.  392,  22  L.  Ed.  620,  holding  pier, 
erected    for   boom    for   sawlogsy^  an   unlawful    structure;    Shively   v. 
Bowlby,  152  TJ.  S.  36,  41,  42,  38  L.  Ed.  334.  14  Sup.  Ct.  561,  563,  holding 
riparian  owners'  rights  to  soil  below  high  water  governed  by  State  laws ; 
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St.  Anthony  Falls  Water  Power  Co.  v.  Commissioners,  168  U.  S.  368, 
42  L.  Ed.  504,  18  Sup.  Ct.  165,  holding  legislature  not  prevented  from 
diverting  water  by  reason  of  riparian  rights;  Mills  v.  United  States,  46 
Fed.'  743,  12  L.  £.  A.  679,  holding  injury  to  riparian  owners'  canal  by 
deepening  river  damnum  absque  injuria;  Revell  v.  People,  177  IlL  486, 
487,  69  Am.  St.  Rep.  267,  43  L.  R.  A.  795,  796,  52  N.  E.  1058,  abating 
piers  erected  in  Lake  Michigan  by  littoral  owner;  Sherlock  v.  Bain- 
bridge,  41  Ind.  41,  43,  13  Am.  Rep.  307,  308,  holding  riparian  owner 
without  action  for  damages  to  pier  by  overlapping  steamer;  Musser  v. 
Hershey,  42  Iowa,  362,  enjoining  riparian  owner  from  filling  in  river  to 
high-water  mark;  Wood  v.  Chicago  R.  I.  etc.  R.  R.  Co.,  60  Iowa,  458, 
15  N.  W.  285,  holding  riparian  owner  not  entitled  to  land  beyond  high- 
water  mark;  Lincoln  v.  Davis,  53. Mich.  386,  51  Am.  Rep.  122,  19  N.  W. 
108,  holding  riparian*  owner  without  right  to  interfere  with  stake 
fishing  in  Lake  Huron ;  Ravenswood  v.  Flemings,  22  W.  Va.  69,  46  Am. 
Rep.  501,  holding  injunction  will  lie  to  prevent  riparian  owner  from 
erecting  wharf  in  Ohio ;  Barre  v.  Fleming,  29  W.  Va.  322,  1  S.  E.  737, 
holding  riparian  owners  on  Ohio  hold  fee  between  water  marks  subject 
to  public  easement;  Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Wis.  64, 
holding  erection  of  dam  by  riparian  owner  unlawful. 

Denied  in  Eisenbach  v.  Hatfield,  2  Wash.  246,  247,  248,  12  L.  R.  A. 
639,  640,  26  Pac.  541,  542,  holding  riparian  owner  cannot  maintain  in- 
junction against  owners  of  tide-lands  improvements. 

Right  of  owner  of  upland  to  access  to  navigable  water.    Note,  40 
L.  R.  A.  602. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  641* 

Second  survey  of  same  land  cannot  affect  title  acquired  from  TTnited 
States  under  antecedent  official  survey  and  sale. 

Approved  in  Kean  v.  Calumet  Canal  Co.,  190  IT.  S.  461,  47  L.  Sd. 
1138,  23  Sup.  Ct.  652,  holding  title  to  lands  patented  under  swamp-land 
act  not  affected  by  resurvey  of  land  covered  by  water  at  time  of  original 
survey;  Hobart  v.  Hall,  174  Fed.  443,  riparian  owner  on  navigable 
stream  takes  title  to  island  between  shore  line  and  middle  thread  of 
stream,  whether  island  existed  and  was  omitted  from  survey  or  was 
afterward  formed  by  accretion;  Kirwan  v.  Murphy,  109  Fed.  355,  48 
C.  C.  A.  399,  holding  where  patent  issued  according  to  survey  and  plat, 
government  cannot  correct  survey  after  sale  by  patentee  to  bona  fide 
purchaser;  Barringer  v.  Davis,  141  Iowa,  428,  120  N.  W.  68,  where 
United  States  has  parted  with  title  to  land,  new  survey  cannot  affect 
rights  of  those  holding  under  prior  grnnt ;  Miller  v.  White,  23  Fla.  .H08. 
2  South.  617,  holding  survey  actually  made  by  government  controls 
parties  in  ejectment. 
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Municipal  cozporation  to  wbich  piemlses  are  dedicated  as  street,  whether 
it  takes  title  in  fee  or  not»  takes  snch  premises  in  trust,  and  neither  muni- 
cipal corporation  nor  State  can  convey  any  right  to  disregard  trust  or  ap- 
propriate premises  to  any  purpose  which  will  render  valueless  adjoining 
real  estate  of  person  maldng  such  dedication. 

Approved  in  Dana  v.  Rock  Creek  Ry.  Co.,  7  App.  D.  C.  496,  railroad 
lowering  grade  of  street  by  authority  of  municipality  must  compensate 
abutting  owner;  Riverside  v.  MacLain,  210  111.  321, 102  Am.  St.  Bep.  164, 
66  L.  R.  A.  288,  71  N.  E.  413,  detejjpiining  that  city  had  accepted 
dedication  as  park  of  land  which  had  been  so  platted  "prior  to  incorpora- 
tioq ;  Smith  v.  Furbish,  68  N.  H.  126,  44  Atl.  399,  holding  conveyance  of 
land  bounded  on  one  side  by  river  a  certain  distance  and  extending  back 
far  enough  to  include  an  acre,  bed  of  river  is  not  included  in  measure- 
ment of  acre;  Brisbine  v.  St.  Paul  etc.  R.  R.  Co.,  23  Minn.  130,  holdinjc 
St.  Paul  without  power  to  grant  right  of  way  over  public  street ;  Theo- 
bold  V.  Louisville  etc.  R.  R.  Co.,  66  Miss.  288,  14  Am.  St.  Bep.  568,  4 
L.  B.  A.  737,  6  South.  231,  holding  without  compensation  to  abutting 
owner,  city  cannot  authorize  unusual  use  of  street;  Story  v.  New  York 
etc.  B.  R.  Co.,  90*  N.  Y.  176,  43  Am.  Bep.  157,  allowing  railroad  com- 
pany reasonable  time  to  make  compensation  to  abutting  owner;  White 
V.  Northwestern  etc.  R.  R.  Co.,  113  N.  C.  620,  37  Am.  St.  Bep.  647,  22 
L.  B.  A.  681,  18  S.  E.  333,  holding  owner  of  lot  abutting  on  street  en- 
titled to  eompensation  from  railroad;  Providence  Steam  Engine  Co.  v. 
ViwvideiMe  Steamship  Co.,  12  R.  I.  365,  34  Am.  Bep.  664,  removing  ob- 
struetion  to  street  appurtenant  to  lot  of  complainant;  O'Neal  v.  Sher- 
man, 77  Tex.  184,  19  Am.  St.  Bep.  746,  14  S.  W.  32 ,  holding  application 
to  restrain  city  from  sinking  artesian  wells  should  have  been  granted; 
Dooly  Block  v.  Salt  Lake  Rapid  Transit  Co.,  9  Utah,  42,  24  L.  B.  A.  613, 
33  Pac.  233,  holding  railroad  company  will  be  restrained  from  laying 
tracks  injuring  abutting  owners;  Chesapeake  etc.  Tel.  Co.  v.  Mackenzie, 
74  Md.  49^  21  Atl.  693,  holding  telephone  company  liable  for  damage 
done  to  abutting  owner  in  use  of  street;  dissenting  opinion  in  Garrett 
V.  Lake  Roland  Elevated  R.  R.  Co.,  79  Md.  293,  24  L.  B.  A.  401.  29  Atl. 
836,  majority  refusing  to  restrain  erection  of  stone  abutment  until  land 
owner  paid  compensation ;  Attorney  General  v.  Vineyard  .Grove  Co.,  181 
Mass.  509,  64  N.  E.  75,  arguendo. 

Dedication.    Note,  27  Am.  Dec.  560,  562. 

Injury  to  abutter  by  vacating  street,  changing  grade,  etc.    Note, 
14  L.  B.  A.  372. 

Abutter's  right  to  compensation  for  railroads  in  streets.    Note,  36 
L.  B.  A.  (N.  S.)  701. 

Bight  to  limit  use  of  path  dedicated  to  public.    Note^  12  E.  B.  0. 
582. 
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Distingnished  in  Potomac  Steam-Boat  Co.-  v.  Upper  Potomac  Steam- 
Boat  Co.,  109  U.  S.  684,  27  L.  Ed.  1074,  4  Sup.  Ct.  452,  refusing  to  Ye- 
strain  licensees  of  XjQited  States  from  erecting  piers  and  docks  on  Poto- 
mac ;  Cook  V.  Burlington,  36  Iowa,  364,  dissolving  injunction  restraining 
city  from  conveying  rights  of  way  over  accretions  to  street. 

Miscellaneous.  Cited  in  Green  v.  Valley,  101  Fed.  883,  upholding 
Federal  jurisdiction  of  suit  to  quiet  title  where  plaintifE  acquired  title 
under  congressional  act  and  real  question  is  construction  of  surveys; 
Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn.  440,  107  N.  W. 
4Q9,  defining  navigable  stream ;  Chicago  etc.  Ry.  Co.  v.  Douglas  County, 
134  Wis.  207,  14  L.  R.  A.  (N.  S.)  1074,  114  N.  ^T.  514,  State  was  not 
estopped  from  taxing  lands  granted  to  it  by  Congi-ess,  and  by  it  to  rail- 
road company  to  aid  in  construction  of  railroad,  merely  because  it 
makes  claim  to  part  of  lands  under  prior  Federal  swamp-land  grant; 
Schools  V.  Risley,  10  Wall.  116,  19  L.  Ed.  858,  not  in  point;  Shively  v. 
Bowlby,  152  U.  S.  10,  S8  L.  Ed.  386,  14  Sup.  Ct.  551,  reviewing  by  writ 
of .  error  State  court  decision  declaring  invalid  United  States  grant ; 
St.  Paul  V.  Chicago  etc.  R.  R.  Co.,  63  Minn.  335,  34-L.  &.  A.  185,  63 
N.  W.  268,  referring  to  facts  stated  in  principal  case. 

7  Wall.  290^295,  19  Is.  Ed.  190,  MEAD  v.  BAUiAKD. 

Condition  In  deed  that  conveyance  was  made  upon   express  under- 
standing and  condition  that  a  certain  institute  of  learning  should  be  per  * 
manently  located  thereon  before  certain  date  is  a  condition  mbsequent. 

Approved  in  Rannels  v.  Rowe,  145  Fed.  300,  74  C.  C.  A.  376,  convey- 
ance on  condition  of  building  of  railroad  within  three  years  is  on  condi- 
tion subsequent;  State  v!  Irvine,  14  Wyo.  386,  84  Pac.  105,  where  State 
incorporated  agricultural  college,  which  was  publio  corporation,  fact 
that  property  thereafter  given  in  trust  for  it  did  not  preclude  repeal  of 
incorpbration  act;  Blanchard  v.  Detroit  etc.  R.  R.  Co.,  31  Mich.  51,  18 
Am.  Rep.  146,  holding  conveyance  upon  condition  of  establishing  depot, 
etc.,  a  condition  subsequent. 

Distinguished  in  Ryan  v.  Porter,  61  Tex.  Ill,  holding  conveyance  of 
property  in  trust  for  itinerant  ministers  not  a  conveyance  upon  condi- 
tion subsequent. 

Where  condition  In  deed  upon  which  conveyance  was  made  calls  for  the 
doing  of  certain  act  within  a  year,  the  grantor's  right  of  reverter  is  gone 
when  such  act  is  done.  If,  however,  such  act  be  not  done  within  year,  tha 
grantor  can  refund  money  and  recover  land. 

Approved  in  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S.  428,  41  L.  Ed. 
777,  17  Sup.  Ct.  351,  holding  within  power  of  Congress  to  forfeit  grant 
upon  failure  to  comply  with  conditions. 
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When,  bow  and  at  whose  instance  deed  may  be  avoided  for  breacb 
of  condition  subsequent.    Note,  44  Am.  Dec.  752. 

Reverter  of  land  conveyed  for  school  purposes.    Note^  44  L.  R.  A. 
(K.  S.)  1225. 

Oondltion  In  deed  calling  for  permanent  location  of  Instltnte  of  learn- 
ing Is  fulfilled  when  officers  of  Institution  determined  In  good  faith,  by  pass- 
ing resolution,  the  place  where  building  was  to  be  erected. 

Approved  in  GiU  v.  Chicago  etc.  Ry.,  117  Iowa,  280,  90  N.  W.  606, 
holding  where  only  use  made  of  railroad  right  of  way  is  to  occasionally 
shove  old  worn-out  car  thereon  and  allow  it  to  stand  there  for  months, 
it  reverts  to  owners  under  deed  providing  for  reversion  on  failure  to 
permanently  use  road ;  Newton  v.  Commissioners,  100  U.  S.  562,  25  L.  Ed. 
712,  holding  contract  satisfied  when  county  seat  established  with  intent 
that  it  should  remain;  Texas  etc.  R.  R.  Co.  v.  Marshall,  136  U.  S.  403, 
34  L.  Ed.  389,  10  Sup.  Ct.  848,  holding  contract  satisfied  when  railroad 
established  shops  and  kept  them  in  operation  eight  yeafs;  Jefferson  etc. 
R.  R.  Co.  V.  Barbour,  89  Ind.  380,  holding  condition  performed  where 
land  used  for  specific  purpose  for  years;  Sumner  v.  Darnell,  128  Ind. 
47, 18  L.  R.  Ai  176,  27  N.  E.  165,  holding  condition  fulfilled  where  county 
beat  established  on  land  for  fifty  years;  Bucksport  v.  Brewer,  67  Me. 
300,  holding  condition  performed  when  subscriptions  raised;  Murdock 
V.  Mayor,  7  Cold.  506,  holding  United  States,  by  establishing  navy-yard, 
took  conveyance  free  from  conditions;  Hardy  v.  Wiley,  87  Va.  128,  12 
S.  £.  234,  holding  condition  fulfilled  when  church  built  and  used  as  lon^^- 
as  fit  for  use;  Curtis  v.  Board  of  Education,  43  Kan.  143,  23  Pac.  100, 
holding  provision  **for  erection  of  schoolhouse,''  etc.,  in  deed  consti- 
tuted nothii.g  but  limitation. 

Condition  in  deed  that  land 'be  used  for  specified  charitable,  public, 
or  quasi-public  purpose.    Note,  19  L.  R.  A.  268. 

Word  "permanent**  in  deed  calling  for  permanent  location  of  institute 
of  leaming  within  a  year  cannot  be  construed  to  mean  permanently  placing 
and  ma^n^^^ni^g  a  building  upon  the  spot.  Such  consthiction  would  amount 
to  covenant  to  build  and  rebuild;  a  covenant  against  removal,  etc.  Hence, 
sQcli  a  condition  in  a  deed  is  not  violated  if  the  building  is  afterward  burned 
and  another  erected  elsewhere. 

Approved  in  Union  Stockyards  Co.  v.  Nashville  Pack.  Co.,  140  Fed. 
706,  72  C.  C.  A.  195,  applying  rule  where  land  deed  for  erection  of 
packing-house  which  was  built  but  subsequently  abandoned;  Lucas  v. 
New  York  etc.  R.  Co.,  130  Fed.  438,  64  C.  C.  A.  638,  where,  in  considera- 
tion of  grant  of  land  to  village  for  roadway,  railroad  when  it  changed  its 
depot  was  to  make  entrances  to  depot  grounds,  which  it  did,  but  there- 
after village  changed  grade  of  avenue  so  that  entrance  was  obstructed. 
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railroad  not  liable  for  not  continning  entrances;  Whalen  v.  Baltimore 
etc.  R.  Co.,  112  Md.  200,  76  Atl.  168,  holding  covenant  to  maintain  turn- 
out and  sidetrack  was  substantially  complied  with  by  maintaining  same 
from  1848  to  1907,  and  railroad  was  not  liable  for  damages;  Stansbery 
V.  First  Methodist  Episcopal  Church,  79  Or.  178,  154r  Pac.  894,  used  for 
more  than  sixty  years  in  conformity  with  covenant  that  land  was  to  be 
used  for  church  and  parsonage  fully  satisfied  obligation;  Skipwith  v. 
Martin,  60  Ark.  150,  6  S.  W.  516,  holding  conveyance  upon  condition 
that  jail  be  built  did  not  prevent  title  vesting. 

Effect  of  fraud  on  statute  of  limitations.    Note,  11  Am.  Dec.  222. 

7  WaU.  295-290,  19  L.  EcL  200,  JACOBS  v.  BAKEB. 

Improvements  in  plan  of  constmctlng  jail  is  not  patentable  under  any 
of  heads  ennmerated  in  patent  acts. 

Approved  in  Turner  v.  Quincy  Market  etc.  Warehouse  Co.,  225  Fed. 
43,  improvement  in  steel  skeleton  concrete  construction  in  structure  of 
reinforced  concrete  is  patentable;  International  Mausoleum  Co.  v.  Sie- 
vert,  197  Fed.  938,  patent  for  burial  crypt  is  void  for  subject  matter 
not  within  patent  laws ;  Aiken  v.  Riter  &  Conley  Mfg.  Ca^  205  Fed.  533, 
534,  patent  for  roof  structure  discloses  patentable  invention,  and  was 
infringed;  Knight  v.  Rieger,  203  Fed.  52,  patent  for  mausoleum  was 
void  for  lack  of  invention;  American  Disappearing  Bed  Co.  v.  Arnael- 
steen,  182  Fed.  325,  328,  105  C.  C.  A.  40,  patent  for  apartment  house 
with  disappearing  bed  is  void,  because  subject  matter  is  not  within 
patent  law;  Fond  Du  Lac.  Co.  v.  May,  137  U,  S.  407,  34  L.  Ed.  718, 
11  Sup.  Ct.  102,  holding  patent  for  grating  to  be  used  in  construction 
of  jails,  invalid ;  dissenting  opinion  in  Bend,  McNally  &  Co.  v.  Exchange 
Scrip-Book  Co.,  187  Fed.  991,  110  C..C.  A.  322,  majority  holding  that 
scrip-books  with  units  expressed  in  money  instead  of  in  miles  were 
patentable ; 

Distinguished  in  International  Mausoleum  Co.  v.  Sievert,  213  Fed. 
228,  129  C.  C.  A.  569,  improvement  in  Mausoleum  was  patentable; 
Hocke  v.  New  Yofk  Cent.  &  H.  R.  R.  Co.,  122  Fed.  469,  58  C.  C.  A. 
627,  holding  void  Mockridge  patent  No.  493,595,  for  means  of  preventing 
loss  of  goods  in  shipment. 

7  WaU.  299-306,  19  L.  Ed.  40,  DBT7BY  v.  0BOS8. 

Corporate  directors  must  act  for  benefit  of  all  interested.  It  is  breach 
of  trust  for  them  in  an  effort  to  escape  liability  on  their  personal  indozae- 
ment,  in  favor  of  one  corporate  creditor,  to  sacriflce  all  the  corporate  prop- 
erty by  assigning  to  him  unissued  corporate  bonds  in  large  quantity*  aad 
thus  procuring  a  foreclosure  of  the  corporate  property  for  an  excessiTe 
amount. 
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Approved  in  Clark  v.  Tillinghast,  201  Fed.  80,  119  C.  C.  A.  415,  con- 
troller, receiver  and  directors,  or  all  of  them,  could  not  deprive  bank 
of  advantage  fairly  obtained  by  sale  of  bonds,  and  rescission  of  sale 
by  bank  cashier  to  director  was  invalid;  Providence  Min.  &  Mill  Co. 
V.  Nicholson,  178  Fed.  36,  101  C.  C.  A.  157,  corporation  having  author- 
ized superintendent  to  lease  mining  ground  and  having  knowledge 
that  superintendent  was  principal  stock  owner  in  lessee  corporation, 
was  estopped  to  deny  validity  of  lease  where  lessee  was  permitted  to 
make  extensive  improvements  and  lessor  accepted  royalties;  Ashville 
Lumber  Co.  v.  Hyde,  172  Fed.  732,  treasurer  and  general  manager  of 
corporation  was  liable  for  amount  used  from  funds  after  corporation 
became  insolvent  to  pay  notes  indorsed  by  himself  and  other  directors; 
Canton  Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  168  Fed.  474,  93  C.  C.  A. 
621,  purchaser  of  bonds  of  corporation  under  direction  of  secretary 
having  joint  interest  was  affected  by  fiduciary  relation  of  partner,  and 
neither  could  derive  any  benefit  at  expense  of  corporation ;  In  re  Castle 
Braid  Co.,  145  Fed.  230,  231,  235^  upholding  contract  between  corpora- 
tion and  directors  for  purchase  of  latter 's  shares  of  stock  in  order  to 
settle  disputes  and  terminate  litigation;  Bums  v.  Cooper,  140  Fed. 
277,  72  C.  C.  A.  25,  applying  rule  where  guardian  sold  ward's  prop- 
erty under  order  of  court,  for  purpose  of  having  title  transferred  to 
himself;  Hart  v.  Globe  Ins.  Co.,  113  Fed.  342,  344,  applying  rule  to 
repayment  of  advances  to  corporation  to  purchaser  of  stock  while  com- 
pany was  insolvent;  Anthony  v.  Campbell,  112  Fed.  219,  50  C.  C.  A. 
195,  holding  reorganized  loan  company  could  not  sell  debentures  of  old 
company  held  by  one  who  refused  to  exchange  them  for  debentures 
of  new-company;  Humboldt  Savings  Bank  v.  McCleverty,  161  Cal.  293, 
119  Pac.  85,  where  trustee  in  abuse  of  trust  includes  homestead  in  sale 
of  property  and  sale  cannot  be  set  aside,  equity  will  render  decree 
most  fairly  redressing  injury;  Starkweather  v.  Jenner,  27  App.  D.  C. 
359,  trustee  may  purchase  trust  property  at  judicial  sale  brought  about 
by  third  person,  where  he  takes  no  part  in  procuring  sale  and  has  no 
control  over  it;  City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.,  35  Ind. 
App.  679,  69  N.  E.  211,  insolvent  manufacturing  corporation,  cannot 
prefer  directors,  or  creditors  on  whose  claims  directors  are  sureties, 
where  votes  of  directors  are  necessary  to  make  preference;  City  Nat. 
Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App.  579,  69  N.  E.  211,  applying 
rule  where  director  of  insolvent  corporation  resigned  after  it  had  been 
agreed  that  he  should  resign  and  have  a  preference ;  Webb  v.  Rockefeller, 
66  Kan.  166,  71  Pac.  285,  upholding  conveyance  of  corporate  property 
of  insolvent  corporation  to  director  based  on  full  consideration  in  col- 
lateral attachment  proceeding  by  creditor;  Clark  Co.  v.  Colton,  91 
Md.  214,  46  Atl.  391,  holding  where  bank  paid  president's  check  and 
retired  its  note  on  which  its  officers  were  indorsers  and  became  hope- 
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lessly  insolvent  by  reason'  of  such  payments,  payments  were  unlawful 
preference;  Tatem  v.  Eglanol,  42  Mont.  488,  113  Pac.  298,  notes  given 
by  corporation  for  loans  were  neither  void  nor  voidable  because  lenders 
were  officers  of  corporation ;  Santa  Fe  Electric  Co.  v.  Hitchcock,  9  N.  M. 
167,  50  Pac.  336,  holding  lease  by  one  corporation  to  another  of  all 
its  poles  and  wires,  so  that  plant  could  not  be  operated  though  merger 
rendering  lessee  liable  for  debts  of  lessor,  did  not  render  lessee's  prop- 
erty  liable  to  mortgage  of  lessor  covering  after  acquired  property; 
Pender  v.  Speight,  159  N.  C.  615,  75  S.  E.  852,  sale  of  insolvent  mer- 
cantile corporation  stock  to  one  director  at  sixty  per  cent  of  actual 
value  is  void  as  fraud  upon  creditors;  Mclver  v.  Young  Hardware  Co., 
144  N.  C.  485,  119  Am.  St.  Bep.  970,  57  S.  £.  171,  sale  of  whole  of  cor- 
poration's  stock  in  exchange  for  stock  in  another  corporation,  which 
was  divided  among  directors,  was  void  as  against  unpaid  creditors; 
Attalla  Iron  Ore  Co.  v.  Virginia  >etc.  Coke  Co.,  Ill  Tenn.  536,  77  S.  W. 
776,  where  managing  officers  of  corporation  formed  secret  agreement 
with  another  to  form  new  corporation  in  which  officials  were  to  have 
controlling  interest,  and  then  they  entered  into  contract  with  new  cor- 
poration on  behalf  of  old,  latter  could  annul  contract ;  .Wardell  v.  Union 
Pacific  R.  R.  Co.,  103  U.  S.  658,  26  L.  Ed.  512,  declaring  void,  contract 
made  to  corporation  in  which  stockholders  of  old  corporation  are  in- 
terested ;  McGourkey  ^.  Toledo  etc.  R.  R.  Co.,  146  U.  S.  562,  566,  36 
L.  Ed.  1085,  1090,  13  Sup.  Ct.  175,  180,  holding  arrangement  by  which 
directors  become  adversely  interested  constructive  fraud  upon  mort- 
gagees; Corbett  v.  Woodward,  5  Sawy.  417,  Fed.  Cas.  3223,  holding 
promissory  note  void  to  extent  of  commissions  paid  to  director  of 
corporation;  Bradley  v.  Tarwell,  1  Holmes,  442,  Fed,  Cas.  1779,  over- 
ruling demurrer  to  bill  to  set  aside  transfer  of  assets  of  insolvent  cor- 
poration; Trust  Co.  V.  Weed^  24  Fed.  Cas.  251,  interfering  to  protect 
corporation  from  misapplication  of  fund  by  president;  Coons  V.  Tome, 
9  Fed.  534,  refusing  to  uphold  confessed  judgment  giving  director  pref- 
erence over  other  creditors;  Lippincott  v.  Shaw  etc.  Co.,  25  Fed.  586, 
holding  mortgages  made  to  cover  president's  defalcation  invalid  as 
against  creditors  of  company;  Adams  v.  Kehlor  Killing  Co.,  35  Fed. 
435,  holding  preference  granted  to  estate  of  deceased  director  invalid; 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  500,  11  C.  C.  A.  320,  holding 
mortgage  given  to  secure  liability  of  mortgagee  upon  drafts,  invalid; 
Sidell  V.  Missouri  etc.  R.  R.  Co.,  78  Fed.  726,  24  C.  C.  A.  216,  holding 
lease  given  while  railroad  corporation  is  insolvent  ineffective  against 
general  creditors;  Jones  v.  Arkansas  Mechanical  etc.  Co.,  38  Ark.  25, 
holding  property  of  corporation  purchased  by  director  charged  with 
trust  in  creditor's  favor;  Hallam  v,  Indianola  Hotel  Co.,  66  Iowa,  180, 
9  N.  W.  112,  setting  aside  sale  of  corporate  property  to  and  under 
mortgage  held  by  director;  Hays  v.  Citizens'  Bank,  51  Kan.  540^  33 
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j^^  ^-     320^  holding  directois  of  insolvent  corporation  cannot  secure  a 
^^I'^^^rence  over  other  creditors;  Henderson  v.  Henderson,  55  Mo.  555, 
^ij   ^*^  void,  sale  nnder  mortgage  made  to  defeat  collection  of  debt; 
^^c^imms  V.  Jones,  23  Mo.  App,  143,  144,  setting  aside  transfer  of  notes 
'  s   ^^ccopnts  as  invalid  preference^  Hill  v.  Pioneer  Lumber  Co.,  113 
/^^^-   177,  87  Am,  St.  Bep.  623,  21  L.  R.  A.  561,  18  S.  E.  108,  holding 
^^:^^'*^ent  by  confession  in  favor  of  director  void  as  against  other  cred- 
/^^^  »    Noble  Mercantile  Co.  v.   Mt.   Pleasant  Equitable  Co-operative 
^^  ^^*  ^12  Utah,  234,  42  Pac.  872,  holding  assignment  by  insolvent  cor- 
^  \^^ion  preferring  holders  of  notes  indorsed  by  directors  void;  Hope 
^lley.  City  Salt  Co.,  25  W.  Va.  804,  setting  aside  by  trustee  to 
-/*^  creditor  at  price  grossly  inadequate;  Sweeney* v.  Grape  Sugar 
^^ning  Co.,  30  W.  Va.  454,  8  Am.  St.  Rep.  98,  4  S.  E.  437,  holding 
void  conveyance  made  by  insolvent  corporation  to  another  coi*poration 
having  same  directors;  Cook  v.  Berlin  Woolen  Mill  Co.,  56  Wis.  649, 
14  N.  W.  809,  allowing  purchaser  to  recover  purchase  price  where  sale 
set  aside  for  constructive  fraud;  Haywood  v.  Lincoln  Lumber  Co.,  64 
Wis.  646,  26  N.  W.  186,  holding  mortgage  void,  given  to  director  to  se- 
cure preference;  Leavenworth  Co.  v.  Chicago  etc.  R.  R.  Co.,  134  iJ.  S. 
708,  33  L.  Ed.  1073,  10  Sup.  Ct.  715,  holding  sale  under  decree  of  fore- 
closure valid,  though  trust  relatidns  exist  between  parties ;  Gay  v.  Brier- 
field  Coal  etc.  Co.,  94  Ala.  313,  33  Am.  St.  Rep.  131,  16  L.  R.  A.  568,  11 
South.  357,  holding  proceedings  in  Federal  court  not  ousting  jurisdiction 
of  State  court  to  decide  validity  of  mortgage  bonds;  Beach  v.  Miller, 
130  HI.  171,  17  Am.  St.  Rep.  295,  22  N.  E.  466,  holding  court  erred  in 
excluding  evidence  whether  corporation  ^at  time  of  mortgage  was  in- 
solvent; Lamb  v.  San  Pedro  Canon  del  Agua  Co.,  3  N.  M.  454,  9  Pac..  531, 
ordering  bill  sustained  where  facts;  showing  fraudulent  combination 
are  set  forth  with  certainty;  Lamb  v.  Laughlin,  25  W.  Va.  310,  allow- 
VD%  bill  to  be  amended  where  good  cause  for  relief  appears  from  proofs. 
Distinguished  in  Beach  v.  McKinnon,  148  Fed.  736,  bill  by  receiver 
of  insolvent  corporation  against  director  for  accounting  as  to  notes 
alleged  to  have  been  transferred  from  corporation  to  defendant  ia  in- 
sufficient where  it  does  not  allege  transfer  was  fraudulent;  Pierce  v. 
Pierce,  16  Cal.  App.  384,  117  Pac.  584,  sale  in  foreclosure  of  mortgage 
by  legal  proceedings  will  not  be  set  aside  at  suit  of  creditor  of  mort- 
gagor unless  there  be  fraud  in  foreclosure  proceeding  itself;  Twin  Lick 
etc.  Co.  V.  Marbury,  91  U.  S.  589,  28  L.  Ed.  330^  holding  sale  of  cor- 
porate property  by  trustee  to  director,  valid;  Combination  etc.  Co.  v. 
Weed,  2  Fed.  25,  modifying  injunction  restraining  president  from  sell- 
ing unissued  stock;  Brown  v.  Grand  Rapids  Parlor  Furniture  Co.,  58 
Fed.  293,  22  L.  R.  A.  824,  7  C.  C.  A.  2'25,  holding  chattel  mortgagee 
given   to   secure   adyanoemfnts   not   invalid   because   some   directors 
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guarantors;  Foster  v.  Bear  Valley  Irr.  Co.,  65  Fed.  846,  holding  fact 
that  water  was  diverted  with  consent  of  directors  interested  pecuniarily 
.  in  division  immaterial;  Eittel  v.  Augusta  R.  R.  Co.,  65  Fed.  861,  sus- 
taining demurrer  to  bill  to  set  aside  mortgage  where  execution  not  re- 
turned nulla  bona;  Corey  v.  Wadsworth,  99  Ala.  77,  42  Am.  St.  Rep. 
36,  23  L.  R.  A.  621,  11  South.  353,  sustaining  demurrer  where  facts 
alleged  show  preference  by  governing  board  of  member;  Smith  v.  Selz, 
114  Ind.  234,  16  N.  E.  526,  refusing  to  set  aside  conveyance  where 
grantee  had  assumed  to  pay  individual  creditors;  Bruner  v.  Brown, 
139  Ind.  604,  38  N,  E.  319,  refusing  to  allow  receiver  to  recover  upon 
stock  issued  for  construction  of  waterworks;  First  Nat.  Bank  v.  Ride- 
nour,  46  Kan.  /22,  26  Am.  St.  Rep.  173,  27  Pac.  155,  holding  chattel 
mortgage  given  to  secure  creditor  not  in  excess  of  debt  valid. 

Transactions  between  director  and  corporation.    Note,  17  Am.  St. 
Rep.  303. 

Mortgage  by  insolvent  corporation  to  directors.    Note,  59  Am.  Rep. 
467. 

Right    of   insolvent    corporation    to    prefer   creditors.    Note,    15 
Ann.  Oae.  1821. 

Power  of  corporation  to  issue  fully  paid-np  stock  and  debentures 
at  a  discount.    Note,  7  £.  R.  0.  406. 

7  WalL  306-813, 19  Ii.  Ed.  91^  EBMONDBON  ▼.  BLOOMSHIBS. 

Supreme  Oourt  is  without  Jurisdiction  over  a  case  brought  to  it  lyy  ap- 
peal or  writ  of  error,  unless  the  record  be  filed  before  tbe  end  of  the  term 
next  succeeding  issue  of  writ  or  allowance  of  appeaL 

Approved  in  Gould  v.  United  States,  205  Fed.  885,  126  C.  C.  A.  1, 
where  transcript  is  not  £Qed  during  next  term  after  writ  of  error  is 
allowed,  writ  expires,  and  plaintiff  may  have  second  writ  within  time 
limited  for  appeal;  Walker  v.  Houghteling,  104  Fed.  514,  44  C.  C.  A. 
18,  holding  Circuit  Court  of  Appeals  may  permit  filing  of  bond  not 
to  operate  as  supersedeas  where  plaintiff  has  neglected  to  file  bond  in 
compliance  with  order  of  Circuit*  Court,  but  writ  of  error  has  been 
issued  and  served  and  cause  transferred;  Talty  v.  District  of  Columbia, 
20  App.  D.  C.  492,  writ  of  error  was  dismissed  where  bill  of  exceptions 
was  signed  and  filed  after  expiration  of  time  prescribed;  Norton  v. 
Brownsville,  129  U.  S.  506,  82  L.  Ed.  785,  9  Sup.  Ct.  331,  holding  court 
without  jurisdiction  where  record  not  filed  within  proper  time; 
Schleicher  v.  Runge,  90  Tex.  457,  39  S.  W.  280,  dismissing  x)etition  for 
writ  of  error  where  petition  .filed  one  day  late ;  Edmondson  v.  Bloom- 
shire,  11  Wall.  387,  20  L.  Ed.  45,  affirming  decree  construing  will;  In 
re  Barstow,  54  Ark.  553,  16  S.  W.  574^  refusing  motion  to  extend  time 
to  file  transcript. 


^  .    EDMONDSON  v.  BLOOMSHIRE.       7  Wall.  306-313 

j^^i^tingaished  in  United  States  v.  Vigil,  10  Wall.  425,  19  L.  Ed.  965. 
I(i^^^^^ing  to  dismiss  appeal  for  failure  to  file  transcript  in  due  time; 
Ct.  ^  ^::»  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  512,  33  L.  Ed.  436,  10  Sup. 
tlife^^^*78,  refusing  to  dismiss  on  ground  thnt  record  is  not  properly  au- 


^le^^'^ricated;  Woolridge  v.  McKenna,  8  Fed.  664,  holding  jurisdiction  not 
**"  iied  because  transcript  filed  a  day  late. 

tice  and  procedure  governing  transfer  of  causes  to  Federal 

Supreme  Court  for  review.    Note,  66  L.  R.  A.  851,  852,  871. 

nni    "^^^ 

ti^^l^^^^^cit  of  exror,  like  all  other  coinmon4aw  writs,  becomes  functus  ofllcio 

^\^^  some  retain  is  made  to  it  during  term  ot  court  to  wliicli  it  la  xe- 

A    ^^roved  in  Gillette  v.  BuUard,  20  WaU.  574,  22  L.  Ed.  388,  holding 
^^^  insuffici^it  which  fails  to  all^e  that  appeal  is  pending  or  perfected. 

Supreme  Court  will  dismiss,  even  without  motion  of  either  party,  a  case 
Drought  to  it  by  appeal  or  writ  of  error,  when  it  appears  from  record  that 
no  transcript  has  been  filed  within  proper  time. 

Approved  in  Grigsby  v.  Purcell,  99  U.  S.  507,  25  L.  Ed.  354,  dismissing 
appeal  where  transcript  had  not  been  filed  by  reason  of  laches. 

Prayer  for  appeal  and  order  idlowing  it  constitute  valid  appeal,  although 
no  bond  be  given.    Bond  may  be  given  at  any  time  while  appeal  is  alive. 

Approved  in  Carriere  &  Son  v.  United  States,  163  Fed.  1011,  applica- 
tion for  review  of  decision  of  board  of  general  appraisers  not  filed 
within  thirty  days,  as  required  by  law,  must  be  dismissed;  Blaf^er  v. 
New  Orleans  Water  Supply  Co.,  160  Fed.  390,  87  C.  C.  A.  341,  appeal 
not  perfected  within  six  months  as  required  by  law  was  dismissed;  In 're 
T.  E.  Hill  Co.,  148  Fed.  833,  834,  78  C.  C.  A.  522,  neither  citation  nor 
bond  are  jurisdictional  requisite  to  bankruptcy  appeal;  Chow  Loy  v. 
United  States,  112  Fed.  357,  50  C.  C.  A.  279,  holding  appeal  by  Chinese 
tmder  Exclusion  Act  of  1888,  §  13,  may  be  taken  by  notice  given  to  com- 
missioner orally  within  ten  days  and  entered  of  record ;  Loveless  v.  Ran- 
som, 109  Fed.  391,  48  C.  C.  A.  434,  holding  fact  that  judge  of  trial  court 
approved  bond  on  writ  of  error  does  not  operate  as  writ  of  error;  Ber- 
liner Gramophone  Co.  v.  Seaman,  108  Fed.  717,  47  C.  C.  A.  630,  holding 
mere  fact  that  citation  is  not  issued  until  after  time  limited  for  taking 
appeal  has  expired  does  not  defeat  jurisdiction  of  appellate   court; 
Bradley  v.  Gait,  7  Mackey  (D.  C),  617,  619,  5  Mackey  (D.  C),  323,  324, 
after  supersedeas  bond  has  been  accepted,  power  of  court  is  exhausted 
and  subsequent  order  increasing  penalty  of  bond  is  nullity;  Hoffman  v. 
Owens,  31  Nev.  485,  Ann.  Gas.  1912A,  603,  103  Pac.  415,  waiving  appeal 
bond  by  respondent's  attorney  did  not  deprive  court  of  jurisdiction; 
Peugh  V.  Davis,  UO  U.  S.  228,  28  L.  Ed.  128,  4  Sup.  Ct.  18,  holding  jus- 
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tice  may  grant  supersedeas  after  expiration  of  time  for  filing  bond; 
Evans  v.  State  Bank,  134  U.  S.  332,  33  L.  Ed.  918,  10  Sup.  Ct.  494,  hold- 
ing failure  to  give  bond  within  two  years  after  appeal,  not  defeating 
appeal ;  Kingsbury  v.  Buckner,  134  U.  S.  682,  33  L.  Ed.  1059,  10  Sup.  Ct. 
649,  holding  waiver  of  appeal  bond  did  not  affect  jurisdiction  of  coort; 
The  Spark  v.  Lee  Choi  Chum,  1  Sawy.  715,  Fed.  Cas.  13,206,  and  Tazay- 
mon  V.  Twombley,  5  Sawy.  82,  Fed.  Cas.  13,810,  both  dismissing  appeals 
from  consular  courts  where  record  shows  no  allowance  of  appeal; 
Wickelman  v.  Dick  Co.,  85  Fed.  851,  29  C.  C.  A.  436,  holding  appeal  may 
be  perfected  notwithstanding  security  not  given  wthin  six  months; 
Green  v.  Lynn,  87  Fed.  840,  31  C.  C.  A.  248,  holding  filing  of  petition 
and  assignments  of  error  insufficient  to  constitute  valid  appeal. 

Distinguished  in  Bernard  v.  Lea,  210  Fed.  585,  127  C.  C.  A.  219,  fail- 
ure to  file  assignment  of  errors  before  allowance  of  appeal,  as  required 
by  court  rule,  does  not  deprive  appellate  court  of  jurisdiction,  where 
there  was  valid  reason  for  delay ;  Vaill  v.  Town  Council  of  New  Shore- 
ham,  18  R.  1.  410,  28  Atl.  345,  holding,  under  statutory  requirements,  ■ 
l^ond  on  appeal  was  necessary  to  give  court  jurisdiction. 

7  WaU.  313-315,  19  L.  Ed.  79,  BENB0T7  v.  IOWA  OITT. 

Mandamus  will  lie  to  compel  municipal  officers,  In  obedience  to  the 
provisions  of  an  act  authorizing  the  Issuance  of  honds,  to  levy  a  tax  and 
collect  the  same,  to  pay  such  bonds. 

Approved  in  United  States  v.  New  Orleans,  98  U.  S.  398,  26  L.  Ed. 
227,  commanding  lower  court  to  issue  mandamus  to  compel  New  Orleans 
to  pay  judgments ;  Thompson  v.  United  States,  103  U.  S.  484,  26  L.  Ed. 
523,  holding  mandamus  proceedings  against  town  clerk  to  enforce  tax 
levy,  not  abating  by  resignation ;  Ex  parte  Parsons,  1  Hughes,  285,  Fed. 
Cas.  10,774,  issuing  mandamus  to  compel  special  levy  where  general  levy 
insuflScient  to  pay  debt;  United  States  v.  Jefferson  County,  1  McCraiy, 
370,  5  Dill.  323,  Fed.  Cas.  15,472,  compelling  County  Court  to  levy  tax 
though  act  authorizing  court  to  levy  repealed;  Leavenworth  v.  Miller, 
7  Kian.  506,  511,  12  Am.  Rep.  440,  443,  holding  municipal  corporations 
have  power  to  grant  aid  to  railroad  companies. 

Jurisdiction  of  the  courts  by  mandamus  to  review  legislative  acts. 
Note,  18  Am.  Dec.  241. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  690. 

7  WaU.  S16-320,  19  L.  Ed.  192,  BOYD  v.  MOSES. 

Under  a  charter-party  for  cargo  of  merchandise,  master  of  ship  may 
ref  uEe  to  take  goods  If  In  such  condition  th«t  they  cannot  be  carried  witbout 
injury  to  rest  of  cargo* 


613  TWITCHELL  v.  COMMONWEALTH.    7  Wall.  321-327 

Approved  in  Birt  etc.  v.  Hardie,  132  Fed.  66,  upholding  refusal  of 
load  of  0our  where  master  had  previously  loaded  kerosene  and  feared 
damage  to  flour. 

Limitation  of  carrier's  duty  and  liability  as  to  dangerous  articles. 
Note,  S6  L.  B.  A.  649. 

7  WalL  321-327,  19  L.  Ed.  223,  TWITCHEU.  y.  THE  OOMMOirW£AI.TH 
OF  PENNSYLVANIA. 

Writ  of  error  will  lie  to  Supreme  Oomw  from  judgment  of  State  court 
in  criminal  case. 

Approved  in  dissenting  opinion  in  Tennessee  v.  Davis,  100  U.  S.  284, 
25  L.  Ed.  657^  majority  holding  removal  of  indictment  into  Federal  court 
proper. 

What  abjudications  of  State  courts  reviewahle  in  Federal  Supreme 
Court.    Note,  62  li.  R.  A.  519,  526,  527,  530. 

Writ  of  error  to  State  courts  has  never  heen  allowed  as  of  right.  Prac- 
tice is  to  submit  record  of  State  court  for  examination  as  to  whether  any 
qoestioii  presented  cognizable  here  on  appeal  was  raised  and  decided  by 
proper  State  court,  ta^d  whether  any  case  is  presented  upon  face  of  record 
as  wiU  justify  allowance  of  writ. 

Approved  in  Spies  v.  Illinois,  123  U.  S.  143,  81  L.  Ed.  80,  8  Sup.  Ct. 
21,  hearing  counsel  on  x)oint  whether  Federal  question  properly  pre- 
sented b^ore  granting  writ;  Spies  v.  Illinois,  123  U.  S.  164,  31  L.  Ed. 
85,  8  Sup.  Ct.  23,  dismissing  writ  where  Federal  questions  sought  to  be 
ai^ed  not  appearing  on  record;  Northwestern  Union  Pocket  Co.  v. 
Home  Ins.  Co.,  164  U.  S.  588,  20  L.  Ed.  463,  14  Sup.  Ct.  1168,  dismissino: 
writ  where  writ  fails  to  show  allowancie;  State  v.  Mitchell,  29  Fla.  315, 
10  South.  749,  holding  actual  issuing  of  writ  necessary  to  jurisdiction  of 
court. 

Distinguished  in  Gleason  v.  Florida,  9  Wall.  783,  19  L.  Ed.  782,  hold- 
ing authorized  issuance  of  writ  of  error  without  examination  of  record. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review..    Note,  66  L.  B.  A.  836. 

TJtgency  of  case  and  its  momentous  importance  to  petitioner  are  grounds 
for  allowing  motion  for  writ  of  error  from  Supreme  Court  to  a  State  court, 
to  hB  argued  before  full  bench. 

Approved  in  Spies  v.  Illinois,  123  U.  S.  143,  31  L.  Ed.  80,  8  Sup.  Ct. 
21,  following  principal  case,  allowing  motion  for  writ  to  be  made  in 
o|>en  court. 

Fifth  and  sirth  amendments  to  Constitution  of  United  States  were  not 
designed  as  limitations  upon  State  governments  in  reference  to  their  own 
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dtizens,  but  were  intended  ezcluslvely  as  restrictiona  upon  Federal  power. 
Tbeir  scope  is  no  longer  an  open  question. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bambolis,  241  U.  S.  217, 
Ann.  Gaa.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  seventh  amendment 
does  not  apply  to  action  brought  ii^  State  court  under  Federal  Employ- 
ers' Liability  Act;  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed.  120, 
20  Sup.  Ct.  78,  upholding  New  Jersey  struck  jury  law  in  murder  prose- 
cution; Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  489,  State  is  not  in- 
hibited by  Federal  Constitution  from  providing  for  -jury  of  less  than 
twelve,  or  for  verdict  not  unanimous;  Ex  parte  Januszewski,  196  Fed. 
128,  juvenile  act  of  Ohio  was  not  invalid  for  failure  to  direct  that  hear- 
ing be  preceded  by  presentment  or  indictment;  Ex  parte  Munn,  140 
Fed.  783,  Federal  court  cannot,  on  habeas  corpus,  release  witness  im- 
prisoned for  refusing  to  answer  questions  on  ground  that  answers  might 
incriminate  him;  Brantley  v.  State,  132  Ga.  579,  131  Am.  St.  Rep.  218, 
16  Ann.  Gas.  1203,  64  S.  E.  679,  defendant  tried  toi'  murder  and  con- 
victed of  manslaughter  obtaining  new  trial  cannot  interpose  plea  of 
former  jeopardy;.  Spurgeon  v.  Rhodes,  167  Ind.  11,  78  N.  E.  231,  statute 
authorizing  State  board  of  Medical  examiners  to  hear  charges  and  re- 
voke license  of  physician  guilly  of  felony  or  gross  immorality  is  valid, 
guaranties  of  indictment  by  grand  jury  «nd  trial  by  jury  of  Federal 
Constitution  not  applying  to  State;  State  v.  Height,  117  Iowa,  654,  94 
Am.  St.  B^.  326,  91  N.  W.  936,  holding  compulsory  physical  examina- 
tion of  person  accused  of  rape,  for  purpose  of  aseertaining  if  he  is  af- 
fected with  venereal  disease,  alleged  to  have  been  communicated  to  prose- 
cutrix, is  in  violation  of  Constitution;  Chesapeake  etc.  Ry.  Co.  v.  Kel- 
ly's Adm'x.,  161  Ky.  659,  171  S,  W.  186,  State  court  has  jurisdiction  of 
action  under  Federal  Employers'  Liability  Act  and  practice  of  State  not 
requiring  jury  of  twelve  men  nor  unanimous  verdict  applies;  Wade  v. 
Foss,  96  Me.  233,  52  Atl.  642,  and  Knox  v.  Rossi,  25  Nev.  101,  57  Pac. 
180,  both  holding  provision  of  revenue  act  of  1898,  providing  that  un- 
stamped instruments  cannot  be  admitted  in  evidence,  does  not  apply  to 
State  courts ;  People  v.  O'Brien,  176  N.  Y.  261,  68  N.  E.  354,  holding  per- 
son cannot  be  compelled  to  give  testimony  tending  to  incriminate  him- 
self in  prosecution  against  another  for  keeping  gambling-house,  though 
Penal  Code,  §  342,  provides  that  testimony  of  witness  in  such  cases  can- 
not be  received  against  him  in  any  criminal  investigation  or  proceeding ; 
In  re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215,  com- 
pelling testimony  by  gamblers;  State  v.  Patterson,  134  N.  C.  618,  47 
S.  E.  810,  upholding  Laws  1903,  p.  472,  c.  349,  §  2,  providing  that  any 
place  to  which  liquor  shall  be  shipped  for  delivery  to  purchaser  shall 
be  deemed  place  of  sale;  Ex  parte  McNaught,  23  Okl.  300, 1  Okl.  Cr.  274, 
100  Pac.  32,  citizen  tried  for  manslaughter  by  information  under  State 
Constitution  and  laws  is  not  deprived  of  any  rights  under  Federal  Con- 
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tl^^tiion;  Scribner  v.  State,  9  Okl.  Ct.  476,  132  Pac.  937,  immunity  in 
^^^^  State  ean  only  be  secured  by  agreement  with  prosecuting  attorney, 
^  5^^  witness  claiming  privilege  of  silence  and  being  compelled  by  court 
^^  ^^^tify;  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115  Pac.  396,  violations 
i»  \|^^*^  ordinance  may  be  prosecuted  in  summary  manner  without  jury 
^^»      State  V.  McDowell,  61  Wash.  399,  Ann.  Gas.  19120,  782,  82 
j^^  ^    -JL  (N.  8.)  414, 112  Pac.  521,  sixth  amendment  guaranteeing  speedy 
^^  v^^^blio  trial  by  jury  does  not  apply  to  prosecutions  in  State  court 
'^       ^T)lation  of  State  Uw;  State  v.  Lloyd,  152  Wis.  27,  Ann.  Oas.  19140, 
^^"^9  N.  W.  516,  fifth  amendment  to  Federal  Constitution  that  in  crim- 
y^^'^ise  person  cannot  be  compelled  to  testify  against  himself  does  not 
^^W^  to  State  courts;  Edwards  v.  Elliott,  21  Wall.  657,  22  L.  Ed.  492, 
Voiding  seventh  amendment  not  applicable  to  trials  in  State  courts; 
United  States  y.  Cruikshank,  92  U.  S.  552,  23  L.  Ed.  591,  holding  right 
of  people  to  assemble  for  lawful  purpose  not  within  first  amendment; 
Plresser  v.  Illinois,  116  U.  S.  265,  29  L.  Ed.  619,  6  Sup.  Ct.  584,  holding 
State  act  forbidding  military  organizations  not  prohibited  by  second 
amendment;  Spies  v.  Illinois,  123  U.  S.  166,  81  L.  Ed.  86,  8  Sup.  Ct.  24, 
holding  act  making  juror  qualified,  though  having  newspaper  impres- 
sions, not  within  constitutional  amendments ;  Miller  v.  Texas,  153  U.  S. 
538,  38  L.  Ed.  813,  14  Sup.  Ct.  875,  and  Fife  v.  State,  31  Ark.  458,  25 
Am.  Bep.  558,  both  holding  State  act,  forbidding  carrying  arms,  not 
conflicting  with  second  and  fourth  amendments;  Talton  v.  Mayes,  163 
U.  S.  382,  41  L.  Ed.  198,  16  Sup.  Ct.  989,  holding  indictment  found  by 
five  grand  jurors  of  Cherokee  nation  not  unconstitutional;   Clark  v. 
Dick,  1  Dill.  14,  Fed.  Cas.  2818,  holding  State  act  granting  immunity 
for  certain  official  acts  not  in  conflict  with  fifth  amendment ;  Houston  v. 
Wadsworth;  5  Colo.  217,  holding  reference  of  case  for  trial,  without 
parties'  consent,  not  violating  seventh  amendment;  People  v.  State  Re- 
formatory, 148  111.  425,  28  L.  B.  A.  148,  36  N.  E.  80,  holding  act  estab- 
lishing State  reformatory  not  in  conflict  with  fifth  and  eighth  amend- 
ments ;  Butler  ▼.  State,  97  Ind.  382,  holding  terms  upon  which  criminal 
may  take  foreign  depositions  not  prohibited  by  Federal  Constitution; 
State  y.  Boswell,  104  Ind.  542,  4  N.  E.  676,  holding  States  can  proceed 
by  information  in  cases  of  felony;  Green  v.  Holway,  101  Mass.  250,  3 
Am.  Rep., 344,  holding  United  States  statute,  with  reference  to  stamp 
instruments,  applicable  to  United  States  courts  only;  Bigelow  v.  Bige- 
low,  120  Mass.  321,  holding  act  awarding  alimony  without  providing  for 
jury  trial  constitutional;  Weimer  v.  Bunbury,  30  Mich.  208,  holding 
summary  process  against  delinquent  tax  collectors  not  violating  consti- 
tutional amendment;  North  Missouri  R.  R.  Co.  v.  Maguire,  49  Mo.  496, 
8  Am.  Rep.  148,  holding  tax  imposed  on  gross  earnings  not  repugnant 
to  fifth  and  seventh  amendments ;  Clark  v.  Mitchell,  64  Mo.  572,  holding 
Congress  inhibited  from  authorizing  lessee  to  pay  rent  to  other  than 
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lessor ;  Ex  parte  Snyder,  29  Mo.  App.  264,  holding  fifth  amendment  not 
applicable  to  State  prosecutions  for  crimes  against  State  laws ;  Bolianan 
V.  State,  18  Neb.  77,  63  Am.  Rep.  806,  24  N.  W.  399^'holding  prisoner 
properly  on  trial  for  murder  the  second  time  after  new  trial  awarded; 
Prescott  v.  State,  19  Ohio  St.  187,  2  Am.  Rep.  389»  holding  fifth  amend- 
ment, not  affecting  State  law,  committing  miners  to  House  of  Refuge; 
State  ex  rel.  Curtis  v.  Brown  etc.  Mfg^  Co.,  18  R.  I.  20,  17  L.  R,  A  859, 
25  Atl.  248,  holding  State  law  providing  for  weekly  payment  of  corpora- 
tion employees  unaffected  by  fifth  amendment ;  State  v.  Brennan,  2  S.  D. 
389,  50  N.  W.  626,  holding  State  enactments  prohibiting  liquor  traffic 
not  within  fourth  and  sixth  amendments;  Greenwood  v.  State,  6  Bait. 
568,  82  Am.  Bep.  540,  holding  State  not  prohibited  from  prosecuting  one 
convicted  by  municipality  for  same  offense;  Cox  v.  State,  8  Tex!  App. 
284,  285,  holding  changing  venue  for  felony  not  constitutionally  objec- 
tionable; Mischer  v.  State,  41  Tex.  Cr.  221,  53  S.  W.  628,  upholding 
State  law  providing  that  rape  may  be  prosecuted  in  a  county  other  than 
where  committed ;  State  v.  Bates,  14  Utah,  298,  4S  L.  K.  A.  42,  47  Pae. 
79,  holding  trial  by  eight  jurors  did  not  violate  article' VI  of  United 
States  Constitution ;  In  re  McKee,  19  Utah  231,  57  Pac.  24,  holding  one 
accused  of  grand  larceny  may  be  tried  by  eight  jurors;  Knpx  v.  Rossi, 
25  Nev.  96,  57  Pao.  180,  holding  war  revenue  act  with  reference  to  un- 
stamped instruments  inapplicable  to  State  courts;  in  re  Rafferty,  1 
Wash.  387,  25  Pac.  466,  holding  conviction  upon  information  not  in  con- 
flict with  Federal  amendments ;  Lybarger  v.  State,  2  Wash.  556,  27  Pac. 
450,  holding  legislature  has  power  to  change  criminal  procedure  from 
information  to  indictment ;  dissenting  opinion  in  Slaughter-House  Cases. 
16  Wall.  125,  21  L.  Ed.  424,  majority  holding  slaughter-house  act  not 
within  the  Fourteenth  Amendment ;  United  States  v.  Bamhart,  10  Sawy. 
497,  22  Fed.  290,  holding  conviction  under  State  law  not  a  bar  to  indict- 
ment in  Federal  court;  Ex  parte  Ulrich,  42  Ted.  589,  holding  second 
trial  for  same  offense  within  prohibition  of  Fourteenth  Amendment; 
Trombley  v.  Humphrey,  23  Mich.  482,  9  Am.  Bep.  102,  holding  State 
without  power  to  condemn  lands  for  purposes  of  United  States;  Crane 
V.  Reeder,  28  Mich.  533,  15  Am.  Bep.  228,  denying  application  to  re- 
move cause  after  trial  and  retrials;  County  of  Cass  v.  Morrison,  28 
Minn.  261,  9  N.  W.  763,  holding  act  of  Cons^ess  compelling  patentee  to 
pay  cost  of  surveying  unconstitutional;  St.  Louis  v.  Richeson,  76  Mo. 
478,  holding  State  assessment  of  benefits  against  property  not  taken  for 
public  improvements,  valid. 

Distinguished  in  The  Justices  v.  Murray,  9  Wall.  278,  19  L.  EcL  660, 
holding  seventh  amendment  applies  to  facts  tried  by  jury  in  State  court ; 
Brown  v.  Walker,  161  U.  S.  606,  40  L.  Ed.  824,  16  Sup.  Ct.  650,  holding 
act  relating  to  interstate  commerce  commission  deprives  witness  of  ripht 
to  refuse  to  answer;  Huntsman  v.  State^  12  Tex.  App.  645,  holding  act 
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allowing  conviction  for  embezzlement  upon  indictment  for  theft  un- 
constitutional; State  V.  Noakes,  70  Vt,  253,  40  All.  251,  sustaining  stat- 
ute allowing  State  as  many  peremptory  challenges  as  accused. 

Right  to  speedy  trial.    Note,  41  Am.  Dec  604. 

Trial  by  jury  in  what  cases  legislature  may  dispense  with.    Note, 
48  Am.  Dec.  185. 

Jeopardy — Appeal   by  the   State   after   acquittal.    Note,  48  Am; 
StL  Rep.  215. 

General  scope  of  constitutional  p^visions  gu^anteeing  right  of 
trial  by  jury.    Note,  1  Ann.  Gas.  704. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Oais.  64. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 
14  L.  R.  A.  601. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.    Note, 
43  L.  R.  A.  48. 

Effect  of  onfiission  to  stamp  instrument  or  to  cancel  stamps.    Note, 
48  L.  R.  A.  300. 

Maritime  contracts — ^lien  for  materials  for  construction  of  vessels. 
Note,  13  Am.  Rep.  276. 

7  Wall  327-331, 19  L.  Ed.  93,  TTLES  V.  BOSTON. 

Effects  of  a  macblne  consisting  of  combination  of  devices  and  subject 
of  invention  may  be  calculated  a  priori,  while  discovery  of  new  substance 
by  means  of  chdmical  combinations  of  known  materials  is  empixical  and 
discovered  by  experiment. 

Approved  in  Matheson  v.  Campbell,  69  Fed.  603,  refusing  to  coun- 
tenance claim  of  patentee  to  products  not  embraced  within  their  dis- 
covery. ^ 

Where  a  patent  is  claimed  for  a  discovery  of  new  substance  by  means 
of  diemlcal  combinations  of  known  materials,  the  component  parts  of  such 
new  substance  should  be  stated  with  clearness  and  precision,  and  not  leave 
person  attempting  its  use  to  find  it  out  ''by  experiment." 

Approved  in  Panzl  v.  Battle  Island  Paper  Co.,  138  Fed.  53,  70  C.  C.  A. 
474,  Panzl  patent  No.  644,367,  claims  1  and  2,  for  composition  of  ma- 
terial for  lining  pulp  digesters,  is  void  for  failure  to  specify  proportions 
of  ingredients;  United  States  Mineral  Wool  Co.  v.  Manville  etc.  Co., 
125  Ped.  772,  60  C.  C.  A.  288,  holding  Rockwell  patent  No.  447,360, 
for  process  of  manufacturing  mineral  wool,  void  for  prior  use;  Wolff 
V.  E.  I.  Du  Pont,  De  Nemours  &  Co.,  122  Fed.  958,  holding  Von  Freedeu 
patent  No.  429,576^  for  process  of  making  smokeless  powder,  not  in^ 
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fringed  by  Du  Pont  patent  No.  503,586;  De  Lamar  v.  De  Lamar  Min, 
Co.,  117  Fed.  247,  54  C.  C.  A.  272,  holding  void  Walstein  patent  No. 
607,719,  for  process  for  extracting  precious  metals  from  cyanide  solu- 
tions by  use  of  zinc  dust  as  precipitating  agent,  and  agitation  of  solu- 
tion until  precipitation  is  complete;  Lane  v.  Levi,  21  App.  D.  C.  175, 
patentee  of  composition  cannot  show  that  coal-oil,  omitted  from  alleged 
infringing  composition,  was  not  essential  element  in  his  own  composi- 
tion; Stevens  v.  Leber,  11  App.  D.  C.  263,  patent  for  pyroxline  com- 
pound not  fully  disclosing  component  parts  is  void;  dissenting'  opinion 
in  FuUerton  Walnut  Growers'  Assn.  v*  Anderson-Bamgrover  Mfg.  Co., 
166  Fed.  456,  92  C.  C.  A.  295,  majority  holding  that  patent  for  bleach- 
ing nuts  by  dipping  them  in  solution  of  chloride  of  lime  and  sal-soda 
with  weak  acid  added  at  time  of  dipping  was  patentable  invention; 
Incandescent  Lamp  Patent,  159  U.  S.  475,  40  L.  Ed.  224,  16  Sup.  Ct. 
79,  holding  claim  in  patent  covering  all  textile  and  fibrous  material 
too  indefinite;  Lockwood  v.  Faber,  27  Fed.  63,  denying  preliminary 
injunction  restraining  infringement  where  defendant  contended  that 
patent  depends  upon  experiment;  Chemical  Rubber  Co.  v.  Raymond 
Rubber  Co.,  71  Fed.  183, 18  C.  C.  A.  31,  limiting  patent  to  use  of  strong 
undiluted  sulphuric  acid  of  commerce;  Badische  v.  Kalle,  94  Fed.  167, 
holding  description  of  process  in  a  publication  insufficient  to  consti- 
tute anticipation;  Kennedy  v.  Solar  Refining  Co.,  69  Fed.  727^  holding 
patent  not  infringed  where  all  elements  covered  by  it  not  used. 

Distinguished  in  Tannage  Patent  Co.  v.  Zahn,  66  Fed.  990^  holding 
specifications  addressed  primarily  to  persons  ''skilled  in  art''  sufficient 
to  describe  patent. 

Right  to  patent  for  new  combination  of  machines  or  proeesses* 
Note,  20  £.  B.  0.  159. 

Term  "eanlvalent,"  witb  reference  to  machines,  has  a  certain  definite 
meaning,  but  when  used  with  reference  to  chemical  action  of  fluids,  diacov- 
erahle  only  by  experiment,  it  means  only  eqaally  good. 

Approved  in  Chadeloid  Chemical  Co.  v.  Frank  S.  De  Ronde  Co.,  146 
Fed.  992,  substitution  of  acetone  for  alcohol  in  paint  remover  is  use 
of  chemical  equivalent;  Matheson  v.  Campbell,  69  Fed.  603,  holding 
''technically  pure,"  employed  in  chemical  process,  means  pure  as  under- 
stood in  art. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  427* 

Whether  one  compound  of  given  proportions  is  substantially  the  Mme 
as  another  compound  varying  in  proportions  is  a  question  of  fact  for  Jnry. 
Approved  in  Hoskins  Mfg.  Co.  v.  General  Electric  Co.,  212  Fed.  429, 
patent  for  electric  resistance  element  consisting  of  alloy  of  nickel  and 
metal  of  chromium  group  was  infringed  by  alloy  of  same  metals  witii 
addition  of  iron  and  manganese  in  small  quantities. 
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^&11.  331-338,  19  L.  Ed.  IH,  GRANT  ▼.  UNITED  8TATE& 

^      '^n«ie  eoDitnet  for  fnrniablng  spppUes^  to  l»e  delivered  at  distant  point, 

%l^    Aot  stipulate  place  wbece  rapplies  axe  to  l)e  inspected,  the  fact  that 

j^l^T^  ^applies  were  inspected  at  place  earlier  than  place  pf  delivery,  does  not 

vesting  of  tttle^  nor  relieve  contractor  ftom  any  obligation  he  had 

^^  ^^roved  in  Thomas  v.  Ramsay,  47  Mo.  App.  92,  holding  mere  brand- 
ties  is  not  sufficient  to  pass  title. 

'^^^liere  property  is  destroyed  by  accident,  the  party  in  whom  the  tittle 
^^%ed  mnst  bear  the  loss.    This  mle  applies  where  private  property  is 

by  poblic  enemy,  wtthoot  default  of  owner, 
k^proved  in  Bishop  v.  Minderhout,  128  Ala.  164,  29  South.  12,  hold- 
ing on  delivery  to  vendee  under  agreement  that  title  remain  in  vendor 
until  payment  of  purchase  price,  loss  while  in  possession  of  vendee 
before  payment  must  be  borne  by  vendor;  Swaney  v.  Alstott,  134  Iowa 
66,  8  L.  B.  A.  (N.  S.)  1082,  111  N.  W.  407,  under  contract  for  payment 
of  stallion  by  service  fees,  death  of  horse  relieves  purchaser  of  mak- 
ing further  payments;  St.  Louis  etc.  R.  Co.  v.  Allen,  31  Okl.  250,  89 
L.  B.  A.  (N.  S.)  809,  120  Pac.  1091,  plaintiff,  not  showing  title  in  him- 
self prior  to  time  of  paying  draft  and  receiving  bill  of  lading,  could  not 
recover  for  shortgage  of  coal  occurring  before  that  time;  Marion  Mfg. 
Co.  V.  Buchanan,  118  Tenn.  247,  248,  12  Ann.  Gas.  707,  8  L.  B.  A. 
OX.  S.)  690,  99  S;  W.  986,  loss  by  fire  of  personal  property,  sold  and 
delivered  to  buyer  under  contract  of  conditional  sale  falls  on  buyer; 
Seeligson  v.  Philbrick,  30  Fed.  601,  holding  loss  of  oats  by  fire  fell  on 
consignor;  Stone  v.  Waite,  88  Ala.  605,  7  South.  119,  holding  loss  of 
goods,  before  sale  completed,  fell  upon  vendor. 

7  WaU.  338-342,  19  Ii.  Ed.  80,  UNITED  STATES  v.  SHOEMAXEB. 

Prior  to  act  of  1858,  a  collector,  acting  also  as  disbursing  agent,  if  re- 
ceiving his  general  maTimnm  compensation  under  act  of  1831,  and  his  spe- 
cial compensation  under  act  of  1822,  could  not  recover  on  quantum  meruit, 
or  otherwise,  for  such  additional  work.  When  such  collector  was  not  re^ 
ceiving  his  full  compensation  he  can  only  recover  for  such  additional  work 
when  extra  allowance  or  compensation  authorised  by  law. 

Approved  in  Badeau  v.  United  States,  130  U.  S.  451,  32  L.  Ed.  1001, 
9  Sup.  Ct.  583,  holding  retired  officer  in  diplomatic,  precluded  from  re- 
ceiving salary  as  army  officer;  United  States  v.  King,  147  U.  S.  680, 
37  L.  Ed.  329,  13  Sup.  Ct.  440,  holding  Circuit  Court  clerk  not  entitled 
to  pay  for  selecting  juries  for  jury  commissioner;  Mulletts  v.  United 
States,  150  U.  S.  571,  37  L.  Ed.  1186,  14  Sup.  Ct.  192,  holding  dupervis- 

ing  architect  of  treasury  not  entitled  to  compensation  for  planning 

other  buildings. 

JCiscellaneous.    Miscited  in  Pendegast  v.  Schwats,  30  La.  Ann.  ^91. 
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7  WaU.  842-346,  19  L.  Ed.  94,  THOMPSON  T.  DBAK. 

Wliere  a  decree  directs  tbe  transfer  upon  the  books  of  tbe  company  of 
certain  shares  of  stock  and  reanires  that  it  be  done  forthwith,  sadi  traasf er, 
when  made,  yeets  the  transferee  with  all  rights  of  ownership  M  abeolntely 
as  conld  be  done  by  ezecntion  on  decree  of  sale. 

Distinguished  in  McGourkey  v.  Toledo  etc.  R.  R.  Co.,  146  U.  S.  647, 
36  L.  Ed.  1084,  13  Sup.  Ct.  173,  holding  decree  referring  matters  to  a 
master  for  adjustment,  not  finaL 

Judgment,  which  decides  right  to  property  and  directs  its  disposition, 
and  whl6h  can  be  carried  immediately  into  execution,  must  be  regarded  as 
final  to  snch  extent  and  authorizing  appeal  to  Supreme  Court,  although  Ull 
is  retained  for  purpose  of  adjusting  accounts. 

Approved  in  Puritan  Cordage  Mills  v.  Sampson  Cordage  Works,  232 
Fed.  139,  decree  adjudging  in  fair  competition  and  ordering  reference 
for  aeoounting  is  interlocutory,  and  appeal  not  taken  within  thirty  days 
must  be  dismissed;  Des  Moines  y.  Des  Moines  Water  Co.,  230  Fed.  573, 
judgment  in  condemnation  proceedings  fixing  value  of  water  plant,  re- 
serving value  of  additions  for  future  settlement,  was  final;  Monl^om* 
ery  Light  etc.  Co.  v.  Montgomery  Traction  Co.>  219  Fed.  977,  decree 
tot  si>eeific  performance  of  contract  to  furnish  electric  power  to  operate 
street-cars  and  finding  of  amount  due  was  final,  though  cause  retained 
to  enforce  payment  of  sums  to  become  due  in  future;  Marian  Coal 
Co.  V.  Peale,  204  Fed.  164,  122  C.  C.  A.  397,  decree  leaving  only  min- 
isterial duties  to  be  performed  by  master  is  final;  Maas  v.  Lonstorf, 
166  Fed.  44,  45,  91  C.  C.  A.  627,  decree  ordering  conveyuice  of  undivided 
interest  in  real  estate  and  for  accounting  is  not  final ;  Morgan  v.  Thonix>- 
son,  124  Fed.  205,  59  C.  G.  A.  672,  holding  judgment  of  United  States 
Court  of  Appeals  in  Indian  Territory  reversing  and  remanding  is  not 
final  decree  appealable  to  United  States  Circuit  Court  of  Appeals; 
Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  123  Fed.  392,  60  C.  C.  A. 
651,  holding  decree  on  intervention  against  receiver,  ordering  him  to 
deliver  {Property  to  petitioner  or  in  default  to  account  for  its  valne, 
and  also  directing  him  to  pay  value  of  use,  and  which  refers  matter 
to  master  to  ascertain  value  of  property  and  of  its  use,  is  not  final; 
East  Coast  Cedar  Co.  v.  People's  Bank,  111  Fed.  449,  49  C.  C.  A.  422, 
holding  partition  decree  in  suit  where  only  issue  is  whether  land  shoulcl 
be  partitioned  in  specie  or  sold  and  proceeds  divided,  which  determines 
such  issue  and  orders  sale,  leaving  distribution  of  proceeds  undeter- 
mined, is  final  and  appealable;  Sacramento  Valley  Irr.  Co.  v.  Lee^   15 
N.  M.  572,  113  Pac.  835,  decree  granting  injunction  and  appointing  re- 
ceiver f ot  insolvent  corporation  is  final ;  Bankhead  v.  Gbod,  56  S.  C.  395, 
34  S.  E.  690,  holding  probate  decree  finding  certain  amount  due  plain- 
tiif  subject  to  le&ral  discounts  and  giving  leave  to  issue  execution  there- 
on,'on  filing  in  record  by  defendant  that  there  are  no  discounts,   be- 


THOMPSON  V.  DEAN .  7  WaU.  342-346 

<L;  Washington  etc.  R.  R.  Co.  v.  Bradley,  7  Wall.  577, 19  L.  Ed. 
ig  to  dismiss  appeal  from  decree  dissolving  injunction  di- 
and  disx)osing  of  proceeds ;  French  v.  Shoemaker,  12  Wall, 
^d.  271,  holding  decree  final  which  disposes  of  whole  law  of 
rench  v.  Hay,  22  Wall.  245,  22  L.  Ed.  856,  holding  decree  de- 
-ig  sale  void  and  disposing  of  property  final;  Norton  v.  Hood,  12 
jd.  765,  holding  order  dissolving  injunction  discretionary  with  court  and 
not  appealahle;  Potter  v.  Beal,  50  Fed.  863,^2  C.  C.  A.  60,  holding  order 
disposing  of  certain  papers  material  to  case  appealahle;  Standley  v.  Rob- 
erts, 59  Fed.  840,  8  C.  C.  A.  305,  holding  orders  dismissing  auxiliary  pe- 
tition to  enjoin  enforcement  of  judgment  appealable ;  The  Alert,  61  Fed. 
115,  9  C.  C.  A.  390,  holding  final  decree  against  ship,  though  court  re- 
tained cause  as  between  owner  and  charterer;  Tuttle  v.  Claflin,  66  Fed.  8, 
13  C.  C.  A.  281,  granting  writ  of  supersedeas  where  decree  so  expressed 
as  to  be  final ;  Salmon  v:  Mills,  66  Fed.  33, 13  C.  C.  A.  372,  holding  order 
made,  after  judgment  dissolving  attachment  appealable ;  Rust  v.  United 
Waterworks,  70  Fed.  132,  17  C.  C.  A.  16,  holding  judgment  denying 
petition  to  reopen  judgment  reviewable  ux)on  writ  of  error;-  Chase  v. 
Driver,  92  Fed.  784,  34  C.  C.  A.  668,  holding  decree  ordering  sale,  final 
though  case  referred  to  master  to  settle  accounts;  Whitaker  v.  Spark- 
man,  30  Fla.  357,  11  South.  545,  holdi^g  order  requiring  administrator 
to  pay  moneys  in  his  hands  to  court  final  and  appealable;  Chicago  etc. 
R.  R.  Co.  V.  Chicago,  148  111.  153^  35  N.  E.  883,  holding  appeal  will  lie 
from  order  giving  possession  entered  after  judgment  fixing  compensa- 
tion; Core  V.  Strickler,  24  W.  Va.  694,  holding  bill  of  review  will  lie  from 
decree  adjudicating  all  matters  between  parties;  dissenting  opinion  in 
Central  Trust  Co.  v.  Marietta  etc.  R.  R.  Co.,  75  Fed.  206,  21  C.  C.  A. 
291,  majority  holding  decree  establishing  priority  of  liens  but  referring 
other  matters  to  master  not  final;  Billings  v.  Perry,  6  S.  C.  112,  hold- 
ing decree  directing  commissioner  to  settle  accounts  not  a  judgment 
against  executor  for  balance;  Bent  v.  Miranda,  8  N.  M.  83,  42  Pao.  92, 
holding  decree  reserving  an  adjudication  as  to  partition  is  not  final. 

Distinguished  in  Odbert  v.  Marqnet,  175  Fed.  50,  99  C.  C.  A.  60, 
decree  on  cross-*bill  directing  master  to  find  damages  is  not  final,  and 
cross-appeal  must  be  dismissed;  Vicksburg  Waterworks 'Co.  v.  Mayor, 
153  Fed.  121,  182  C.  C.  A.  250,  order  modifying  temporary  restraining 
order  and  permitting  defendants  to  prosecute  suits  in  State  courts,  but 
not  determining  causes  on  merits,  was  not  final;  Bostwick  v.  Brinker- 
hoflF,  106  U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  dismissing  appeal  from 
judgment  of  reversal  granting  leave  for  further  proceedings  in  cause; 
Grant  v.  Phoenix  Mut.  Life  Ins.  Co.,  106  U.  S.  432,  27  L.  Ed.  238,  1 
Sup.  Ct.  416,  dismissing  appeal  from  decree  which  neither  finds  amount 
due  or  orders  mortgaged  premises  sold;  Burlington  etc.  Ry.  Co.  v.  Sim- 
mons, 123  *U.  S.  55,  81  L.  Ed.  74,  8  Sup.  Ct.  59,  holding  decree,  determin- 
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ing  validity  of  mortgage,  without  ordering  sale,  not  final  for  appeal ;  The 
Elmira,  16  Fed.  134,  holding  order  den3ring  motion  to  quash,  set  aside 
and  satisfy  execution,  unappealable;  Dufour  v.  Lang,  54  Fed.  916,  4 
C.  C.  A.  663,  holding  order  removing  liquidators  and  appointing  re- 
ceivers not  appealable;  Gunn  v.  Black,  60  Fed.  160,  8  C.  C.  A.  542,  hold- 
ing order  referring  matter  to  commissioner  for  examination  and  report, 
not  reviewable  on  appeal;  Davie  v.  Davie,  52  Ark.  227,  20  Am.  St.  Rep. 
172,  12  S.  W.  559,  dismissing  appeal  where  cause  referred  to  master  to 
report  at  subsequent  term;  Ex  parte  Farrars,  13  S.  C.  259,  holding  de- 
cree referring  accounts  to  commissioner,  but  not  ordering  pa3rment,  not 
final. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
427,  430. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement 
of  accounts  for  report  of  master.    Note,  5  Ann.  Gas.  177. 

7  WaU.  847-364,  19  L.  Ed.  62,  GAINES  v.  THOMPSON. 

Courts  are  without  power  to  interfere  with  a  public  officer  in  exercise 
of  that  discretion  imposed  upon  him  by  law  as  part  of  bis  official  functions. 
Hence  courts  will  not  interfere,  either  by  mandamus  or  injunction,  with 
acts  of  land  officers  canceling  entiy  for  land,  such  act  not  being  ministeriaL 

Approved  in  Adams  v.  Couch,  1  Okl.  34,  26  Pac.  1015,  following 
rule ;  United  States  v.  Fisher,  223  U.  S.  692,  66  L.  Ed.  613.  32  Sup.  Ct. 
356,  denying  mandamus  to  review  decision  of  Secretary  of  Interior  in- 
volving judgment  and  discretion ;  Bates  &  Guild  Co.  v.  Payne,  194  U.  S. 
109,  48  L.  Ed.  895,  24  Sup.  Ct.  595,  refusing  to  enjoin  postmaster  gen- 
eral for  refusing  to  admit  periodical  to  mails  as  second-class  mat- 
ter; United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock,  190  U.  S. 
324,  47  L.  Ed.  1078,  23  Sup.  Ct.  701,  refusing  mandamus  against  Secre- 
tary of  Interior  to  compel  him  to  vacate  decision  respecting  selection 
of  lieu  land  relinquished  in  forest  reservation;  Kirwan  v.  Murphy, 
189  U.  S.  55,  47  L.  Ed.  705,  23  Sup.  Ct.  604,  holding  injunction  does  not 
lie  to  restrain  threatened  survey  under  direction  of  Land  Department 
of  lands  to  which  complainant  claims  title  where  survey  can  be  made 
without  material  injury  to  land;  Branaman  v.  Harris,  189  Fed.  464, 
denying  injunction  to  restrain  enforcement  of  fraud  order  of  postmaster- 
general;  Humbird  v.  Avery,  110  Fed.  471,  holding  injunction  will  not 
lie  as  between  two  claimants  to  public  lands  which  are  still  within 
jurisdiction  of  Land  Department;  Kimberlin  v.  Commission  to  Five  Civ- 
ilized Tribes,  104  Fed.  658,  44  C.  C.  A.  109,  holding  mandamus  does 
not  lie  to  compel  enrollment  into  citizenship  by  commissioners  of  five 
civilized  tribes  since  they  exercise  judicial  functions;  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.,  104  Fed.  40,  holding  prior  to 
approval  of  selection  of  lieu  lands,  under  forest  reserve  act  of  1897, 
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equitable  relief  will  not  be  granted  as  against  claimant  in  jwssession 
under  oil  placer  location  made  prior  to  such  entry;  American  School 
of  Magnetic  Healing  v.  McAnnulty,  102  Fed.  566,  holding  injunction 
cannot  issue  against  postmaster-general  to  restrain  )f>ostma8ter  from 
obeying  order  of  postmaster-general  to  return  to  senders  all  mail  ad- 
dressed to  persons  engaged  in  using  mails  to  defraud ;  United  States 
V.  Fisher,  39  App.  D.  C.  9,  mandamus  will  not  lie  to  control  decision 
of  Secretary  of  Interior  respecting  validity  of  application  to  enter  pub- 
lic lands;  Maese  v.  Hermann,  17  App.  D.  C.  62,  decision  of  executive 
officers  as  to  conflicting  claims  under  Mexican  land  grant  was  judicial, 
and  equity  will  not  enjoin  issuance  of  patent;  Warner  Valley  Stock 
Co.  V.  Smith,  9  App.  D.  C.  203,  denying  injunction  against  decision  of 
Secretary  of  Interior  that  certain  lands  were  not  ''swamp  and  over- 
flowed"; Donaldson  v.  Wright,  7  App.  D.  C.  61,  refusing  to  enjoin  pub- 
lication of  revised  census  bulletin  by  superintendent  of  census  at  in- 
stance of  special  census  agent  preparing  it;  Seymour  v.  United  States, 
2  App.  D.  C.  245,  mandamus  will  not  lie  to  compel  commissioner  of 
Patents  to  register  trademark;  United  States  v.  Boutwell,  3  McAr. 
(D.  C.)  177,  mandamus  will  not  lie  to  compel  Secretary  of  Treasury 
to  dAw  warrant  for  payment  of  money  where  Congress  has  made  no 
specific   appropriation   for   particular   claims;   Board   of   Trustees    v. 
McCrary,  132  Ky.  93,  21  L.  R.  A.  (N.  8.)  683,  116  S.  W.  328,  decision 
of  trustees  of  firemen's  pension  fund  cannot  be  reviewed  by  mandamus; 
State  V.  Ehret,  135  La.  645,  646,  65  South.  872,  act  of  Governor  incor- 
porating village  was  judicial  and  could  not  be  inquired  into;  State  v. 
Board  of  Trustees  of  Firemen's  Pension  etc.  Fund,  117  La.  1085,  8 
Ann.  Gas.  945,  42  South.  511,  mandamus  will  not  lie  to  review  decision 
of  pension  board  of  application  for  pension;  County  Commrs.  v.  Board 
of  County  School  Commrs.,  113  Md.  312,  77  Atl.  605,  607,  mandamus 
lies  to  eompel  county  commissioners-  to  levy  tax  imposed  by  law  to  pay 
increase  in  teachers'  salaries;  Kearney  v.  Laird,  164  Mo.  App.  413, 
144  S.  W.  906,  former  bookmaker  on  race-track  opening  cigar-store 
was  not  entitled  to  injunction  restraining  police  officers  from  entering 
store  to  arrest  persons  suspected  of  betting  on  races;  Ontario  Ejiitting 
Co.  V.  State,  205  N.  Y.  416,. 98  N.  E.  912,  State  engineer's  power  to 
take  land  by  eminent  domain  for  canals  was  judicial  and  could  not  be 
delegated;  Egerton  v,  Kirby,  156  N.  C.  351,  72  S.  E.  366,  mandamus 
lies  to  compel  members  of  board  of  road  commissioners  to  meet  with 
other  members  and  to  elect  members  to  fill  vacancy;  Barnes  v.  Wilson 
Co.  Commrs.,  135  N.  C.  39,  47  S.  E.  741,  refusing  to  mandamus  com- 
missioners to  issue  liquor  license;   Dunham  v.  Ardery,  43  Okl.   635, 
L.  R.  A.  1916B,  232,  143  Pac.  337,  mandamus  will  not  lie  to  compel  city 
clerk  to  certify  signatures  to  removal  petition ;  Morris  v.  Cross,  25  OkL 
311, 105  Pac.  1009|  mandamus  lies  to  compel  Secretary  of  State  to  file  ref  • 
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erendum  petition ;  Wilboume  v.  Baldwin,  5  OkL  272,  275,  47  Pac.  1048, 
denying  injnnetion  on  application  of  homesteader  where  Interior  De- 
partment  has  decided  that  Indian  lands  are  not  open  to  settlement; 
Fitzgerald  v.  Keith,  5  OkL  263,  48  Pac.  Ill,  territorial  courts  cannot 
review  action  of  Interior  Department  in  disposing  of  public  domain 
until  title  has  passed  from  government;  Robertson  v.  State  Land  Board, 
42  Or.  188,  70,  Pac.  616,  holding  mandamus  does  not  lie  to  compel  State 
land  board  to  cancel  contract  for  sale  of  State  land  and  to  declare  for- 
feiture of  money  paid  on  account  thereof;  Columbia  Canal  Co.  v,  Ben- 
ham,  47  Wash.  251,  126  Am.  St.  Bep.  901,  91  Pac.  ^62,  State  court  can- 
not compel  relinguishment  of  claims  to  public  land ;  Laramie  Nat.  Bank 
V.  Steinhoff,  11  Wyo.  307,  71  Pac.  994,  where  no  patent  issued  on  cer- 
tificate of  purchase,  court  cannot  determine  title  between  holder  of 
certificate  and  claimant  under  entry;  dissenting  opinion  in  Sproat  v. 
Durland,  2  Okl.  52,  35  Pac.  888,  majority  granting  injunction  on  appli- 
cation of  homesteader  against  adverse  claimant  interfering  with  pos- 
session, though  contest  pending  in  Land  Department;  Secretary  v. 
McGarrahan,  9  Wall.  312,  315,  19  L.  Ed.  683,  684,  holding  mandamus 
will  not  lie  to  compel  land  officer  to  issue  patent;  Litchfield  v.  Register, 
9  Wall.  577,  19  L.  Ed.  682,  refusing  to  enjoin  land  officers  from  receiv- 
ing proof  of  pre-emption  to  certain  lands;  United  States  v.  Black,  128 
U.  S.  48,  82  L.  Ed.  857,  9  Sup.  Ct.  15,  refusing  to  review  decision  of 
pension  commissioner,  deciding  adversely  to  pensioner;  New  Orleans 
V.  Paine,  147  U.  S.  266,  87  L.  Ed.  164,  13  Sup.  Ct.  306,  refusing  to  en- 
join land  officers  from  fixing  location  of  boundary  lines;  United  States 
V.  Lament,  155  U.  S.  308,  89  L.  Ed.  168,  15  Sup.  Ct.  98,  refusing  to 
mandamus  secretary  to  sign  contract,  where  party  is  already  under 
contract;  Case  of  Electoral^  College  of  South  Carolina,  1  Hughes,  581, 
583,  587,  Fed.  Cas.  4336,  holding  State  Supreme  Court  was  without  jur- 
isdiction to  control  board  of  State  canvassers;  Casey  v.  Vassor,  4 
McCr«ry,  129,  50  Fed.  259,  refusing  to  interfere  with  land  officers, 
while  engaged  in  disposing  of  public  lands;  Koehler  v.  Barin,  25  Fed. 
166,  holding  injunction  will  not  issue  to  restrain  register  from  receiv- 
ing applications  for  land;  Weil  v.  Calhoun,  25  Fed.  875,  refusing  to 
enjoin  election  officers  with  power  to  hear  and  determine  questions 
arising;  Sioux  R.  R.  Co.  v.  United  States,  34  Fed.  837,  refusing  to  en- 
join land  officers  from  allowing  proof  under  pra-eraption  claim;  Sioux 
etc.  R.  R.  Co.  V.  United  States,  36  Fed.  612,  sustaining  demurrer  to 
bill  seeking  to  enjoin  land  officers  from  disposing  of  lands;  Western 
Union  Tel.  Co.  v.  Mayor  etc.  of  New  York,  38  Fed.  561,  8  L.  E.  A.  465, 
holding  exercise  of  discretion  by  public  authorities,  not  acting  mala 
fidfe,  not  reviewable  in  equity;  Pennsylvania  etc.  R.  R.  Co.  vJ  National 
etc.  R.  R.  Co.,  56  Fed.  699,  refusing  to  enjoin  commissioners  appointed 
td  condemn  crossing. from  considering «ther  plans;  Enterprise  Sav.  Assiu 
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V.  Zumstein,  64  Fed.  840  (affirmed  in  67  Fed.  1007,  15  C.  C.  A.  153), 
holding  postmaster's  discretion  as  to  illegal  use  of  mail  not  subject  to 
interference;  Lane  v.  Anderson,  67  Fed.  566,  refusing  to  enjoin  com- 
missioner from  proceeding  to  sell  lands  for  benefit  of  Indians;  Dudley 
V.  James,-  83  Fed.  349,  refusing  to  restrain  United  States  marshal  from 
proceeding  to  remove  deputy  marshal;  Gilbert  v.  McNulta,  96  Fed.  84, 
holding  receiver  of  national  bank  suable  in  Federal  court;  County  of 
San  Mateo  v.  Maloney,  71  Cal.  208,  12  Pac.  55,  refusing  to  review  judg- 
ment of  assessor  enforcing  collection  of  taxes  against  personal  property ; 
American  Casualty  etc.  Co.  v.  Fyler,  60  Conn.  463,  25  Am.  St.  Eep.  842, 
22  Atl.  495,  refusing  writ  of  mandamus  to  compel  insurance  commis- 
sioner to  admit  foreign  insurance  company;  Forbes  v.  DriscoU,  4  Dak. 
349,  354,  31  N.  W.  639,  640,  642,  refusing  to  determine  rights  of  rival 
pre-emptors  while  contest  pending  in  land  office;  Vantongeren  v.  Heffer- 
man,  5  Dak.  202,  208,  38  N.  W.  63,  66,  holding  courts  without  jurisdic- 
tion to  pass  upon  conflicting  claims  before  issuance  of  patent ;  Sparks 
V.  Wilson,  49  Mo.  150,  holding  mandamus  will  not  lie  to  compel  inferior 
court  to  issue  injunction;  State  v.  Lord,  28  Or.  523,  524,  526,  31  L.  B.  A. 
480,  481,  43  Pac.  478,  479,  refusing  to  enjoin  commissioners  of  public 
buildings  from  carrying  into  effect  legislative  acts;  State  v.  Verner, 
30  S.  C.  280,  9  S.  E.  114,  refusing  to  command  pension  commissioners  to 
approve  claim;  Porter  v.  Elahn,  1  Tex.  App.  Civ.  266,  holding  man- 
damus will  not  lie  to  compel  performance  of  discretionary  duties ;  Burch 
V.  Hardwicke,  23  Gratt.  60,  refusing  to  prohibit  mayor  from  proceed- 
ing with  public  investigation;  French  v.  Fyan,  93  U.  S.  173,  23  L.  Ed. 
814,  holding  patent  issued  by  Secretary  of  Interior  unimpeachable  in 
action  of  law;  Marquez  v.  Frisbie,  101  U.  S.  475,  25  L.  Ed.  801,  refusing 
to  determine  respective  rights  to  tract  where  Land  Department  is  exer- 
cising jurisdiction;  Craig  v.  Leitensdorfer,  123  U.  S.  210,  31  L.  Ed.  122, 
8  Sup.  Ct.  96,  holding  equity  without  jurisdiction  where  complete  jus- 
tice cannot  be  done;  United  States  v.  Windom,  137  U.  S.  643,  34  L.  Ed. 
814,  U  Sup.  Ct.  199,  refusing  mandamus  where  return  showed  dis- 
puted questions  of  law  and  fact;  McCormick  v.  Hayes,  159  U.  S.  342, 
40  L.  Edk  174,  16  Sup.  Ct.  41,  holding  evidence  that  lands  were  swamp- 
lands inadmissible  in  opposition  of  Federal  action;  In  re  Yancey,  28 
Fed.  447,  holding  judge  cannot  withhold  qualification  from  one  bearing 
President's  commission  as  marshal;  American  Mortg.  Co.  v.  Hopper,  64 
Fed.  555,  12  C.  C.  A.  293,  holdng  control  of  Land  Department  does  not 
end  with  issuance  of  final  receipt;  concurring  opinion  in  Green  v.  Mills, 
69  Fed.  863,  30  L»  R.  A.  97, 16  C.  C.  A.  516  holding  equity  without  juris- 
diction to  restrain  county  supervisor  from  carrying  out  registration 
laws ;  Dilier  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  heading  land  officers 
have  power  to  cancel  entry  of  public  land;  FuUer  v.  Shedd,  161  HI.  491, 
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52  Am.  St.  Bep.  897,  8S  L.  R.  A.  160,  44  N.  K  296,  holding  decision  of 
Land  Department  as  to  nature  of  land  conclusive;  dissenting  opinion  in 
McHenry  v.  Nygaard,  72  Minn.  13,  74  N.  W.  1109,  majority  holding 
court  had  jurisdiction  to  try  title,  though  no  patent  issued;  dissenting 
opinion  in  State  v.  Rotwitt,  15  Mont.  41,  44,  46,  37  Pac.  849,  851,  majority 
holding  mandamus  will  lie  to  compel  secretary  to  perform  his  alleged 
duty;  dissenting  opinion  in  Lynn  v.  Polk,  8  Lea,  285,  majority  holding 
injunction  will  lie  to  enjoin  funding  board  from  funding  bonded  in- 
debtedness; dissenting  opinion  in  Kuechler  v.  Wright,  40  Tex.  632,  650, 
670,  672,  majority  holding  mandamus  would  lie  to  compel  issuance  of 
patent  had  land  been  severed ;  Empey  v.  Plugert,  64  Wis.  612,  25  N. '  W. 
563,  holding  jurisdiction  of  State  court  effective  only  when  title 'in 
party  amenable  to  it;  People  v.  District  Court,  29  Colo.  229,  68  Pac.  252, 
arguendo. 

Distingi^ished  in  Noble  v.  Union  River  Logging  R.  R.  Co.,  147  U.  S. 
171,  87  L,  Ed.  126,  13  Sup.  Ct.  272,  restraining  Secretary  of  Interior 
from  annulling  rights  of  way  granted  by  successor;  New  Orleans  Nat. 
Bank  v.  Merchant,  18  Fed.  850,  851,  refusing  to  dissolve  injunction  rc- 
stn^ining  postmaster  from  detaining  certain  letters;  Hoover  v.  M'Ches- 
ney,  81  Fed.  482,  483,  granting  injunction  restraining  postmaster  from 
withholdii^  letters  where  postmaster  acts  without  his  discretion;  Sloan 
V.  United  States,  95  Fed.  194,  holding  jurisdiction  of  courts  not  defeated 
because  title  remains  in  United  States;  Koehler  v.  Hill,  60  Iowa,  624, 
625,  15  N.  W.  620,  holding  recital  as  to  amendment  passed  not  conclu- 
sive upon  courts;  State  v.  Rotwitt,  15  Mont.  37,  37  Pac.  848,  issuing 
mandamus  to  secretary  to  perform  acts  alleged  to  be  his  duty. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Oas.  543. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  deimrt- 
ments.    Note,  52  L.  R.  A.  (N.  S.)  418,  438,  435. 

7  WaO.  364-361,  19  L.  Ed.  165,  THE  DIANA. 

Not  cited. 

7  Wall.  361-364,  19  L.  Ed.  81,  EELLOOG  ▼.  UNITED  STATE& 
Not  cited. 

7  WaU.  364-^86,  19 1>.  Ed.  214,  EX  PASTE  BBADLEY. 

Wilt  of  error  lies  from  the  District  Sapreme  Court  to  District  Oiiminal 
Court. 

Approved  in  Gkmett  v.  United  States,  11  Wall.  258,  20  L.  Ed.  79,  re- 
manding case  brought  to  Supreme  Court  before  being  reviewed  by  Dis- 
trict Supreme  Court.  | 
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Original  jurisdiction  of  court  of  last  resort  in  mandamus.    Note, 
58  L.  R.  A.  848. 

Act  of  March  S,  1863,  r«cognlilng  the  courts  of  the  District  of  Columbia, 
does  not  confer  upon  the  Supreme  Oourt  Jurisdiction  except  in  appellate 
f ocm  in  criminal  cases,  but  establishes  Independent  and  separate  courts  in- 
vested with  all  criminal  JurisdictioxL 

Approved  in  Cross  v.  United  States,  146  U.  S.  672,  36  L.  Ed.  822,  12 
Snp.  Ct.  842,  holding  error  not  lying  from  District  Supreme  Court,  af- 
firming conviction  of  capital  crime;  Lincoln-Lucky  &  Lee  Min.  Co.  v. 
District  Court,  7  N.  M.  500,  38  Pac.  586,  restraining  District  Court  from 
proceeding  with  cause  removed  to  it  from  territorial  court. 

Distinguished  in  United  States  v.  Sampson,  19  App.  D.  C.  431, 
Supreme  Court  of  District  of  Columbia,  sitting  as  Federal  District 
Court,  has  jurisdiction  of  libel  for  condemnation  of  prize  of  war;  Crain 
V.  United  States,  2  App.  D.  C.  552,  criminal  courts  Nos.  1  and  2  are  not 
separate  and  independent  tribunals,  but  component  parts  of  Supreme 
Court,  and  prisoner  may  be  arraigned  in  Criminal  Court  No.  1  and  tried 
and  convicted  in  Criminal  Court  No.  2. 

One  court  is  without  authority  to  punish  by  disbarment  an  attorney 
guUty  of  contempt  of  another  and  separate  court.  Hence,  Supreme  Oourt 
of  the  District  of  Oolumbia  is  without  authority  to  disbar  attorney  guilty 
of  contempt  of  criminal  court. 

Approved  in  In  re  Ulmer,  2Q8  Fed.  467,  disbarment  of  attorney  by 
Federal  court  for  perjury  committed  in  Federal  court  concerns  that 
court  only;  In  re  Thatcher,  190  Fed.  977,  attorney  disbarred  by  Su- 
preme Court  of  Ohio  for  publishing  libelous  pamphlet  attacking  judge, 
-who  was  candidate  for  re-election,  was  disbarred  by  Federal  court; 
Xn  re  Nevitt,  117  Fed.  452,  64  C.  C.  A.  622,  upholding  imprisonment  of 
judges  of  County  Court  until  they  comply  with  mandamus  directing 
them  to  levy  tax  to  pay  judgment  against  their  county;  People  v. 
O'Brien,  196  III.  262,  63  N.  E.  668,  holding  judgment  of  Circuit  Court 
fining  attorney  for  contempt  and  suspending  him  from  practice  for  six 
months  not  conclusive  in  disbarment  proceedings  in  Supreme  Court  for 
same  reasons  for  which  he  was  adjudged  in  contempt ;  In  re  Biggers,  24 
Okl.  847,  25  L.  R.  A.  (N.  S.)  622,  104  Pac.  1085,  statute  granting  im- 
munity to  witnesses  relates  only  to  criminal  actions  and  not  to  civil 
proceeding  of  disbarment;  Bradley  v.  Fisher,  13  Wall.  346,  20  L.  Ed. 
649,  refusing  damages  for  imprisonment  by  Supreme  Court  for  contempt 
of  criminal  court;  Kirk  v.  Milwaukee  Dust  Collector  Mfg.  Co.,  26  Fed. 
506,  refusing  to  punish  f6r  contempt  of  State  court  case  removed  into 
Federal  court. 

Distinguished  in  Jeffries  v.  Laurie,  27  Fed.  199,  holding  within  power 
of  court  to  disbar  attorney  for  misapplication  of  client's  funds;  United 
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States  V.  Green,  85  Fed.  859,  revoking  attorney's  license  in  Federal  court 
when  such  license  revoked  by  State  Supreme  Court. 

Disbarment   of   attorneys    and   causes   and   proceedings   therefor. 
Note,  95  Am.  Dec.  341»  343,  344. 

Right  of  one  court  to  punish  as  contempt  violation  of.  order  of  an- 
other court.    Note,  11  Ann.  Gas.  1038. 

Contempt  procedure  in  Federal  Court.    Note,   Ann.   Gas.   1915D, 
1051,  1052. 

Act  of  1881  restricts  power  of  Federal  courts  to  pnnlsli  for  contempt 
to  cases  of  ''misbehavior  in  presence  of  said  courts  or  so  near  thereto  as  to 
obstruct  the  administration  of  ^ustice.^ 

Approved  in  Morse  v.  Montana  Ore-Purchasing  Co.,  105  Fed.  347,  and 
Hovey  v.  Elliott,  145  N.  Y.  138,  39  L.  R.  A.  461,  39  N.  E.  843,  both 
arguendo. 

Courts,   tribunals   and   persons   authorized   to   punish   contempts. 
Note,  117  Am.  St.  Rep.  959. 

Attorney  cannot  be  punished  for  misbehavior  in  office  generally,  t»r  for 
any  particular  instance  of  misbehavior,  without  notice  of  such  proceeding. 
Hence  an  attorney  cannot  he  disbarred  for  gross  misbehavior  In  his  office 
as  attorney  generally  upon  a  return  to  show  cause  why  he  should  not  he 
punished  for  contempt,  without  notice  of  such  proceedings.  Where,  however, 
mishehavior  is  committed  in  presence  of  court,  no  other  notice  is  usually 
necessary. 

Approved  in  Stuart  v.  Reynolds,  204  Fed.  715,  123  C.  C.  A.  13,  court 
of  bankruptcy  cannot  adjudge  bankrupt  g^uilty  of  contempt  for  failure 
to  obey  order  of  referee  Jx)  turn  over  property  to  trustee  without  proof 
that  he  has  possession  of  property  and  ability  to  comply  with  order; 
In  re  Durant,  80  Conn.  148,  10  Ann.  Gas.  589,  67  Atl.  501,  attorney  can- 
not be  disbarred  without  notice  of  charges  and  opportunity  to  be  heard ; 
Grace  v.  State,  108  Miss.  774,  67  South.  213,  where  contempt  was.  con- 
structive not  direct,  conviction  based  on  citation  to  appear  and  show 
cause  without  statement  of  facts  was  void;  In  re  Dunn,  85  Neb.  614, 
124  N.  W.  124,  in  proceeding  for  contempt  to  disbar  attorney  notice  is 
not  essential  before  punishment ;  In  re  Peyton,  12  Kan.  405,  409,  holding 
court  erred  in  disbarring  attorney  without  notice  of  nature  of  proceed- 
ings ;  In  re  R.  W.  Woolley,  11  Bush,  99,  holding  oiTensive  language  con- 
tained in  petition  for  rehearing  ground  for  disbarment  without  further 
notice;  De  Buys  v.  Judges  District  Court,  32  La.  Ann.  1262,  annulling 
proceedings  imprisoning  relator  for  •contempt  committed  without  view 
of  court ;  State  v.  Shultz,  11  Mont.  432,  28  Pac.  644,  holding  board  of 
medical  examiners  without  power  to  arbitrarily  revoke  certificate  of 
physician;  State  v.  Raot,^  N.  D.  505,  ;507,  57  Am.  St  Rej.  682,  583,  67 
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N.  W.  596,  597,  holding  attorney  cannot  be  disbarred  in  proceedings  in- 
stituted for  contempt  of  court;  In  re  Boone,  83  Fed.  947,  holding 
charges  of  disbarment  properly  set  forth;  State  v.  Finley^  30  Fla.  313, 
11  South.  503,  holding  alternative  writ  failed  properly  to  allege  that  dis- 
barment proceedings  were  defective ;  Dickinson  v.  Dustin,  21  Mich.  566, 
holding  official  entry  of  disbarment  inadmissible  in  evidence  as  proof 
of  former  conviction. 

Summary  jurisdiction.    Note,  2  Am.  St.  Bep.  847,  849,  851,  858,  859, 
862. 

,  Power  of  conits  to  punish  attorneys  as  officers  oCsame  for  mlshehavior 
in  practice  of  profusion  Is  undoubted,  and  has  been  recognized  and  enforced 
ever  since  the  orgaolcatlon  of  courts  and  admission  of  attorneys  to  practice 
therein. 

Approved  in  Stete  v.  Mosher,  128  Iowa,  86,  103  N.  W.  107,  trial  court 
as  authorized  by  statute  may  revoke  license  of  attorney  though  supreme 
court  has  exclusive  authority  to  admit;  State  Board  of  Examiners  in 
Law  V.  Hart,  104  Minn.  122,  15  Ann.  Oas.  197,  17  L.  R.  A.  (N.  S.)  585, 
116  N.  W.  218,  attorney  was  suspended  for  six  months  for  writing  per- 
sonal letter  ta  chief  justice  inpugning  his  intelligence  and  integrity; 
In  re  Saddler,  36  Okl.  518,  44  L.  R.  A.  (N.  S.)  1195,  130  Pac.  910,  stat- 
ute forbidding  disbarment  of  attorney  for  acts  involving  moral  turpi- 
tude, disconnected  with  professional  or  official  duty  as  attorney,  until 
after  conviction  therefor,  is  valid;  In  re  Robinson,  48  Wash.  161,  15 
Ann.  Oas.  415,  15  L.  R.  A.  (N.  S.)  525,  92  Pac.  932,  Supreme  Court  has 
inherent  original  jurisdiction  to  suspend  attorney  for  offensive  language 
in  petition  for  rehearing;  United  States  v.  Anonymous,  21  Fed.  768, 
771,  holding  within  power  of  court  to  punish  for  contempt  conduct 
interfering  with  proceedings;  State  v.  MeClaugherty,  33  W.  Va.  269,  10 
S.  E.  410,  sustaining  judgment  of  court  striking  name  of  attorney  from 
roll ;  In  re  Palmer,  15  Ohio  C.  C.  95,  refusing  to  reinstate  disbarred  attor- 
ney; Robinson's  case,  131  Mass.  379,  41  Am.  Rep.  242,  holding,  under 
statute,  unmarried  woman  not  entitled  to  examination  for  admission  to 
bar;  In  re  Jones,  70  Vt.  87,  39  Atl.  1091,  disbarring  State's  attorney; 
Walker  v.  State,  4  W.  Va.  753;  reversing  judgment  disbarring  attor- 
ney where  evidence  is  insufficient. 

Power  of  courts  to  punish  for  contempt.    Note,  15  E.  R.  0.  158. 

Power  to  punish  attorneys  for  misbehavior  In  practice  of  their  prof es- 
fdon  is  a  distinct  head  of  proceeding  from  that  of  contempt  of  court  or  of 
tlie  members  thereof  committed  in  open  court  or  in  immediate  view  and 
IKreitonce. 

Approved  in  People  v.  Irwin,  60  Colo.  186,  152  Pac.  908,  attorney 
was  suspended  for  six  months  for  negligence  in  failing  to  make  and 
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tender  bill  of  exceptions  in  time  for  appeal  from  eonviction  for  peni- 
tentiary offense;  In  re  Adriaans,  17  App.  D.  C.  46,  power  to  disbar  at- 
torney for  cause  shown  is  distinct  from  power  to  punish  for  contempt;. 
Bradley  v.  Fisher,  7  D.  C.  54,  act  of  court  in  disbarring  attorney  is 
not  criminal  proceeding,  nor  personal  punishment,  but  mode  of  court 
to  get  rid  of  improper  officer. 

Mandamns  Is  only  apiilicable  to  proceedtngs  of  inferior  courts  where 
there  is  a  legal  right  without  existing  legal  remedy.  Hence,  mandamus  wiU. 
lie  ftom  ord«r  disbarring  attorneys  or  subjecting  them  to  fine  or  imprison- 
ment, such  order  not  being  a  judgment  reviewable  by  writ  of  error. 

Approved  in  Thatcher  v.  United  States,  241  U.  S.  645,  60  L.  Ed.  12118,. 
36  Sup.  Ct.  450,  following  rule ;  Re  Winn,  213  U.  S.  466,  53  L.  Ed,  877» 
29  Sup.  Ct.  515,  appeal  or  writ  of  error  at  end  of  litigation  is  not  ade- 
quate remedy  and  mandamus  lies  to  compel  Circuit  Court  to  remand 
case  to  State  court ;  Thatcher  v.  United  States,  212  Fed.  804,  129  C.  C.  A. 
225,  mandamus  is  not  exclusive  remedy  for  review  by  Circuit  Court  of 
Appeals  of  order  disbarring  attorney  from  practice  in  Federal  courts; 
Barnes  v.  Lyons,  187  Fed.  884,  110  C.  C.  A.  15,  Circuit  Court  of  Ap- 
-peaXa  refuses  by  mandamus  to  reinstate  attorney  disbarred  by  court 
having  jurisdiction  though  proceedings  were  irregular;  State  v.  Graves, 
66  Neb.  23,  92  N.  W.  146,  granting  mandamus  to  vacate  injunction 
granted  without  jurisdiction;  State  v.  Cole,  4  Okl.  Cr.  39,  109  Pac.  742, 
mandamus  to  comx)el  dismissal  of  case  for  contravention  of  constitu- 
tional rights  was  denied;  State  v.  Shumate,  48  W.  Va.  362,  37  S.  E.  619, 
quaere  i^hether  mandamus  lies  to  lower  court  to  restore  disbarred  attor- 
ney; In  re  Washington  etc.  R.  R.  Co.,  140  U.  S.  95,  35  L.  Ed.  341,  11 
Sup.  Ct.  674,  issuing  mandamus  commanding  judgment  to  be  entered 
in  accordance  with  mandate  of  Supreme  Court;  Gaines  v.  Rugg,  148 
U.  S.  243,  37  L.  Ed.  487,  13  Sup.  Ct.  617,  awarding  mandamus  oom- 
pelling  entry  of  decree  as  proposed  by  mandate  of  Supreme  Court; 
Florida  v.  Kirk,  12  Fla.  286,  287,  288,  291,  95  Am.  Dec.  319,  821, 
822-325,  issuing  mandamus  to  restore  disbarred  attorney  where  court 
acted  erroneously. 

Distinguished  in  Smith  v.  Connor,  98  Tex.  438,  84  S.  W.  817,  man- 
damus to  inferior  court  cannot  be  substituted  for  appeal  in  cases  where 
appeal  not  given;  Ex  parte  Biggs,  64  N.  C.  205,  holding  mandamus  im- 
proper remedy  to  compel  court  to  allow  disbarred  attorney  to  practice. 

When   mandamus   is   the   prot>er   remedy   against   public   officers. 
Note,  98  Am.  St.  Rep.  899. 

Right  of  attorney  to  review  of  disbarment  proceedings.    Note^  10 
Aim.  Gas.  646. 
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Ozd«r  diBbaning  attorneys  or  sabjectlng  them  to  fine  or  impriaonmexit 
is  not  aoeh  a  Judgment  as  Is  reviewable  by  writ  of  error. 

Approved  in  In  re  Dnrant,  80  Conn.  147,  149,  10  Ann.  Oas.  639,  67 
Atl.  501,  disbarred  attorney  may  have  proceeding  reviewed  npon  aj)- 
peal;  In  re  Adriaans,  17  App.  D.  C.  51,  attorney  disbarred  has  recourse 
for  correction  of  error  to  Supreme  Court;  Ex  parte  Robinson,  19  Wall. 
514,  22  I^.  Ed.  205,  refusing  to  advance  an  appeal  from  an  order  dis- 
barring attorney,  concurring  opinion  in  Virginia  v.  Rives,  100  U.  S. 
330,  25  L.  Ed.  673,  majority  commanding  judge  of  District  Court  to 
redeliver  prisoners  to  Virginia  Commonwealth ;  Butler  v.  People,  2  Colo. 
29^,  court  in  doubt  as  to  whether  writ  of  error  lies  from  judgment  x>f 
cohtempt. 

Distinguished  in  Matter  of  Eldridge,  82  N.  Y.  166,  holding  appeal  will 
lie  from  an  order  suspending  attorney;  In  re  Orton,  54  Wis.  380,  11 
N.  W.  584,  holding  order  disbarring  attorney  may  be  reviewed  on 
appeal. 

Relief  by  party  convicted  of  contempt — Appeal  or  writ  of  error. 
Note,  22  Am.  St.  Bep.  425. 

Mandamus  does  not  lie  to  control  tlie  sound  Judicial  discretion  of  Judges 
or  courts. 

Approved  in  Ex  parte  State  of  Nebraska,  209  U.  S.  441,  52  L.  Ed. 
878,  28  Sup.  Ct.  581,  mandamus  will  not  lie  to  correct  decision  of  Cir- 
cuit Court  that  party  to  record  was  not  indispensable  party;  State  v. 
Matthews,  81  S.  C.  417,  128  Am.  St.  Rep.  919,  16  Ann.  Gas.  182,  22 
L.  R.  A.  (N.  8.)  786,  62  S.  E.  696,  mandamus  will  lie  to  compel  board 
of  pharmaceutical  examiners  to  grant  license  to  graduate  of  reputable 
college;  State  v.  Bare,  60  W.  Va.  487,  56  S.  E.  391,  mandamus  will  not 
lie  to  compel  tax  assessor  to  assess  leasehold  estates  at  true  value. 

Wliere  court  acts  beyond  its  Jurisdiction  or  in  abuse  of  its  discretion^ 
a  mandamus  will  lie.  Hence,  writ  of  mandamus  is  appropriate  remedy  to 
compel  inferior  court  to  restore  disbarred  attorney  guilty  of  contempt  of 
another  court,  said  court  having  no  jurisdiction  over  such  offense. 

Approved  in  Ex  parte  Harding,  219  U.  S.  372,  37  L,  R.  A.  (N.  S.)  392, 
55  L.  Ed.  255,  31  Sup.  Ct.  324,  refusing  mandamus  to  compel  Circuit 
Court  to  remand  case  in  which  it  decided  that  it  had  junsdiction  on 
issues  of  citizenship;  In  re  Metropolitan  Trust  Co.,  218  U.  S.  321,  54 
L.  Ed.  1055,  31  Sup.  Ct.  18,  mandamus  lies  to.  compel  Circuit  Court  to 
reinstate  decree  vacated  without  jurisdiction;  Re  Winn,  213  U.  S.  466, 
467,  53  L.  Ed.  877,  29  Sup.  Ct.  515,  mandamus  lies  from  this  court  to 
compel  Circuit  Court  to  remand  case  to  State  court,  where  record  shows 
Circuit  Court  had  no  jurisdiction ;  In  re '  Dennett,  215  Fed.  677,  131 
C.  C.  A.  607,  upon  petition  for  mandamus  to  review  action  of  District 
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Oonrt  in  modifying  decree  on  motion  made  after  term,  rule  to  sbow 
cause  was  issued;  United  States  v.  Bliss,  12  App.  D.  G.  502,  mandamus 
will  not  lie  to  compel  Secretary  of  Interior  to  hear  arguments  before 
acting  upon  commissioner  of  patent's  report  to  disbar  patent  attorney 
for  malpractice;  State  v.  Murray,  79  S.  C.  321,  60  S.  E.  930,  injunction 
by  Federal  court  without  jurisdiction  will  not  prevent  mandamus  from 
issuing  to  compel  State  dispensary  commissioner  to  transfer  funds  to 
State  treasury  for  prosecution  of  violations  of  State  dispensary  law; 
dissenting  opinion  in  People  v.  Rose,  207  111.  377,  69  N.  E.  770,  majority 
upholding  Laws  1901,  p.  124,  providing  for  forfeiture  of  corporate  char- 
ter on  failure  of  corporation  to  file  annual  report;  Ex  parte  Robinson, 
19  Wall.  613,  22  L.  Ed.  208,  commanding  court  below  to  vacate  order 
disbarring  attorney;  Virginia  v.  Rives,  100  U.  S.  324,  25  L.  Ed.  671, 
commanding  judge  of  District  Court  to  redeliver  prisoners  to  Virginia 
Commonwealth;  Wood  v.  Strother,  76  Cal.  549,  9  Ant  St.  Rep.  253, 
18  Pac.  769,  commanding  auditor  to  sign  warrant  where  proceedings 
in  accordance  with  statute;  State  v.  Higgins,  76  Mo.  App.  328,  holding 
mandamus  will  issue  to  control  willful  refusal  of  election  commissioners 
to  act;  dissenting  opinion  in  Ex  parte  Wall,  107  U.  S.  318,  27  L.  Ed. 
572,  2  Sup.  Ct.  614,  majority  denying  mandamus  to  compel  lower  court 
to  vacate  order  disbarring  attorney ;  Walls  v.  Palmer,  64  Ind.  496,  hold- 
ing appeal  from  judgment  suspending  attorney  does  not  stay  suspen- 
sion; Delgado  v.  Chevez,  5  N.  M.  648,  25  Pac.  948,  holding  mandamus 
not  void  because  involving  indirectly  title  set  up  by  rival  claimants. 

Distinguished  in  State  v.  Homer,  16  Mo.  App.  200,  holding  order  of 
court  refusing  to  punish  willful  disobedience  not  reviewable  by  man- 
damus ;  State  v.  Rickards,  16  Mont.  158,  50  Am.  St.  Rep.  485,  28  L.  R.  A. 
302,  40  Pac.  215,  refusing  mandamus  to  compel  furnishing  board  to 
award  contract  to  lowest  pecuniary  bidder;  Huron  v.  Campbell,  3  S.  D. 
317,  53  N.  W.  185,  denying  petition  for  mandamus  to  compel  judge  to 
set  aside  injunction. 

7  WaU.  386-392,  19  L.  Ed.  257,  BIDDLESBARaEB  v.  HABTTOBD  INS.  GO. 
Statutes  of  limitation  do  not  confer  rights  of  action,  but  are  enacted 
to  restrict  period  otherwise  unlimited  within  which  rights  may  be  asserted. 
Approved  in  Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  140 
Fed.  724,  conduct  of  insurer  inducing  delay  in  bringing  suit  beyond  time 
limited  in  policy  is  not  entire  annulment  of  limitation  clause. 

Presumption  arises  against  original  validity  of  claim  or  that  it  has 
ceased  to  exist  when  years  elapse  without  attempt  to  enforce  it.  Statutes 
of  limitation  make  this  presumption  a  positive  bar. 

Distinguished  in  Weber  v.  Harbor  Commissioners,  18  Wall.  70,  21 
L.  Ed.  803,  holding  act  creating  harbor  commissioners  rebutted  pre- 
sumption against  title  of  State. 
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Statutes  of  limitation  encouraging  promptitude  do  not  prohibit  parties 
ftom  stipulating  for  shorter  period  within  which  action  must  be  bronghl 

Approved  in  Mead  v.  Phoenix  Ins.  Co.,  68  Kan.  435,  64  L.  R.  A.  79, 
75  Pac.  475,  applying  rule  where  minor's  house  destroyed  during 
minority  and  suit  on  policy  brought  on  attainment  of  majority  but  after 
time  limited  in  policy;  Ginn  v.  Ogdensburg  Transit  Co.,  85  Fed.  986. 
29  C.  C.  A.  521,  affirming  decree  dismissing  action  not  brought  withiii 
three  months ;  Friezen  v.  AUemania  Fire  Ins.  Co.,  30  Fed.  355,  holding 
stipulated  period  ran  from  time  loss  was  due  and  payable. 

Contract  of  insurance  is  voluntary.    Terms  designated  by  insurer  must 
bo 'Strictly  complied  with  to  warrant  recovery. 

Approved  in  Johnson  v.  Maryland  Casualty  Co.,  73  N.  H*  261,  111 
AnL  St.  Rep.  610,  60  Atl.  1010,  delay  in  giving  notice  of  accident 
beyond  time  limit  prescribed  in  policy  bars  recovery  though  delay  result 
of  the  accident ;  Granite  Bldg.  Co.  v.  Saville,  101  Va.  223,  43  S.  E.  353, 
holding  though  contracts  of  fidelity  companies  are  taken,  more  strongly 
against  company,  principle  cannot  be  invoked  where  terms  are  clear; 
California  Sav.  Bank  v.  American  Surety  Co.,  87  Fed.  123,  su&(taining 
demurrer  where  assured  failed  to  give  notice  within  six  months. 

Furnishing  proofs  of  loss  within  prescribed  time  as  condition 
precedent  to  recovery  on  fire  insurance  policy.  Note,  15  Ann. 
Gas.  836, 

Where  rights  of  parties  flow  from  contract,  such  rights  are  unaffected  by 
eliher  general  statutory  limitations  or  exceptions. 

Approved  in  Harrison  v.  Hartford  Fire  Co.,  67  Fed.  299,  301,  102 
Iowa,  115,  116,  71  N.  W.  221,  222,  holding  second  suit  barred,  general 
statutory  provisions  not  preventing  operation  of  stipulated  period ;  Mc- 
Elroy  V.  Continental  Ins.  Co.,  48  Kan.  203,  29  Pac.  478,  holding  statute 
not  conferring  rights  to  commence  second  suit  after  stipulated  period ; 
Wilkinson  v.  First  Nat.  Fire  Ins.  Co.,  72  N.  Y.  504,  28  Am.  Rep.  168, 
holding  statutes  saving  rights  affected  by  injunction  inoperative  as 
against  stipulated  pediod;  Travelers'  Ins.  Co.  v.  California  Ins.  Co., 
1  N.  D.  158,  8  L.  R.  A.  772,  45  N.  W.  705,  holding  delay  due  to  sickness 
in  bringing  action  inexcusable;  Hocking  v.  Howard  Ins.  Co.,  130  Pa.  St. 
180,  18  AtL  615,  fielding  statute  relative  to  bringins:  second  action  not 
extending  contract  period;  Sample  v.  London  &  Lancashire  Fire  Ins. 
Co.,  46  S.  C.  498,  57  Am.  St.  Rep.  707,  24  S.  E.  337,  holding  act  limiting 
right  to  contract,  unaffecting  existing  contract  rights;  Guthrie  v.  Con- 
-necticut  Indemnity  Assn.,  101  Tenn.  648,  49  S.  W.  830,  holding  statutory 
provision  governing  dismissed  actions,  not  sheeting  contractual  limita- 
tion in  policy. 

Stipulation  in  insurance  contract  requiring  actions  to  be  brought  within 
q^ectfled  period  has  reference  to  actions  prosecuted  to  Judgment.    Hence, 


7  Wall.  386-392  NOTES  ON  U.  S.  REPORTS.  636 

104  Am.  St.  Bep.  594,  71  N.  E.  802,  running  of  limitations  provided  for 
ill  policy  for  i^ction  thereon  not  stopped  by  injunction  against  action 
thereon,  issued  after  limitation  commenced  to  run;  Sims  v.  Missouri 
Pac.  Ry.  Co.,  177  Mo.  App.  27,  163  S.  W.  278,  carrier  in  interstate  com- 
merce may  stipulate  for  giving  of  speedy  written  notice  of  loss  and  for 
bringing  of  suit  within  reasonable  short  limitation;  Johnson  Grain  Co. 
V.  Chicago  etc.  R.  Co.,  177  Mo.  App.  197,  164  S.  W.  183,  provision  in 
bill  of  lading  in  interstate  shipment  requiring  claim  for  damages  to  be 
made  within  four  months  is  valid;  Dolan  v.  Royal  Neighbors,  123  Mo. 
App.  154,  155,  100  S.  W.  500,  stipulation  in  life  insurance  policy  limit- 
ing action  to  period  of  one  year  after  death  of  insnrcd  is  binding;  Par- 
chen  V.  Chessman,  49  Mont.  336,  Ann.  Gas.  1916A,  681,  142  Pac.  634, 
stipulation  by  maker  of  note  to  waive  defense  of  statute  of  limitations 
is  valid;  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  348,  165  N.  W.  869, 
stipulation  in  contract  for  interstate  shipment  limiting  action  for  dam- 
ages to  period  of  sixty  days  after  loss  occurred  is  unreasonable  and 
invalid;  Missouri  etc.  Ry.  Co.  v.  Hancock,  26  Okl.  269,  109  Pac.  224, 
stipulation  in  contract  that  no  action  for  damages  against  carrier  shall 
be  brought  after  lapse  of  ninety  days  is  valid ;  Henry  *▼.  Chicago  etc. 
Ry.  Co.,  84  Wash.  645,  147  Pac.  430,  stipulation  in  bill  t>f  lading  that 
claim  for  loss  should  be  made  within  thirty  days  is  binding;  Fey  v. 
I.  0.  0.  F.  Mut.  L.  Ins.  Soc,  120  Wis.  367,  98  N.  W.  209,  statute  extend- 
ing time  to  sue,  where  person  entitled  to  sue  dies,  does  not  apply  to 
insurance  policy  limiting  time  for  beneficiary  to  sue ;  Southern  Express 
Co.  V.  Caldwell,  21  Wall.  269,  22  L.  Ed.  559,  holding  v«lid  stipulation 
relieving  company  from  liability  unless  claim  presented  within  nin^y 
days;  O'Laughlin  v.  Union  Central  Ins.  Co.,  3  McCrary,  545,  U  Fed. 
281,  nonsuiting  plaintiff  where  action  not  commenced  within  one  year 
after  assured 's  death;  Hudson  v.  Bishop,  32  Fed.  523,  holding  right  of 
action  against  surety  on  guardian's  bond  limited  by  statute;  California 
Sav.  Bank  v.  American  Surety  Co.,  87  Fed.  120,  sustaining  demurrer 
where  assured  failed  to  give  notice  within  six  months;  Hill  v.  Western 
Union  Tel.  Co.,  85  Ga.  429,  21  Am.  St.  Bep.  168,  11  S.  E.  875,  holding 
stipulation  requiring  claim  to  be  presented  within  sixty  days  reasonable 
and  obligatory;  Harrison  v.  Hartford  Fire  Ins.  Co.,  102  Iowa,  115,  71 
N.  W.  221;  and  Kettenring  v.  Masonic  Aid  Assn.,  96  Fed.  177,  both  hold- 
ing action  barred  if  not  commenced  witliin  time  stipulated  in  policy ; 
Edson  V.  Merchants  *  Mut.  Ins.  Co.,  3£t  La.  Ann.  354,  holding  objection 
that  condition  requiring  claims  presented  within  year  against  limitation 
laws  untenable ;  Blanks  v.  Hibemia  Ins.  Co.,  36  La.  Ann.  602,  holding 
claims  barred  by  stipulation  in  policy;  Mclntyre  v.  Michigan  State  Ins. 
Co.,  52  Mich.  195, 17  N.  W.  783,  holding  stipulation  in  policy  conclusive 
bar  to  actions  brought  after  stipulated  period;  Ohio  v.  Western  Assur. 
Co.,  65  Miss.  537,  5  South.  103,  holding  condition  in  policy  bar  to  action 
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not  bronght  within  Btipnlated  time;  Thompson  v.  Chicago  etc.  R.  R.  Co., 
22  Mo.  App.  326,  holding  shipper  barred  from  recovery  by  terms  of  his 
stipulation;  Muse  v.  London  AJssur.  Co.,  108  N.  C.  242,  13  S.  E.  95,  hold- 
ing defendant  entitled  to  judgment  where  pleadings  show  action  not 
commenced  within  time;  Guthrie  v.  Connecticut  Indemnity  Assn.,  101 
Tenn.  646,  49  S.  W.  830,  holding  action  barred  by  stipulation  in  insur- 
ance policy;  Merchants'  Ins.  Co.  v.  Lacroix,  35  Tex.  259,  14  Am.  Bep. 
371,  npholdii^  stipulation  in  policy  requiring  claims  to  be  prosecuted 
within  a  year;  Gulf  eto^R.  R.  Co.  v.  Trawick,  68  Tex.  320,  2  Am.  St.  Bep. 
499,  4  S.  W.  571,  holding  court  erred  in  not  instructing  a»  to  effect  of 
stipulation  in  policy;  Virginia  Fire  &  Marine  Ins.  Co.  v.  Wells,  83  Va. 
740,  3  8.  E.  351,  directing  verdict  for  defendant  where  action  not  com- 
menced within  stipulated  time;  McFarland  v.  Peabody  Ins.  Co.,  6 
W.  Va.,  430,  holding  valid  stipulation  in  policy  requiring  action  ta  be 
brought  within  six  months;  Galloway  v.  Standard  Fire  Ins.  Co.,  45 
W.  Va.  241,  31  S.  E.  970,  holding  stipulation  waived  by  promise  to  pay 
within  the  time ;  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S.  298,  34  L.  Ed. 
413,  10  Sup.  Ct.  1023,  holding  stipulation  requiring  action  witliin  stipu- 
lated period  waived  by  promises  of  amicable  settlement ;  Spare  v.  Home 
Ins.  Co.,  9  Bawy.  145,  17  Fed.  570,  holding  period  io  bring  action  not' 
commenced  until  loss  payable;  Vette  v.  Clinton  Fire  Ins.  Co.,  30  Fed. 
669,  holding  six  months'  limitation  not  commencing  until  right  to  sue 
accrued;  Nonce  v.  Richmond  etc.  R.  R.  Co.,  33  Fed.  432,  holding  action 
for  damages  for  personal  injuries  governed  by  lex  forum;  Steel  v. 
Phenix  Ins.  Co.,  47  Fed.  864,  holding  action  must  be  brought  within 
twelve  months,  although  defendant  caused  delay;  Johnston  v.  Canadian 
Pacific  Ry.  Co.,  50  Fed.  888,  action  for  personal  injuries  brought  in 
Vermont  ucrffected  by  limitation  statutes  of  Quebec;  Harrison  v.  Hart- 
ford Fire  Ins.  Co.,  67  Fed.  299,  holding  action  prematurely  brought  and 
•dismissed  not  extending  stipulated  period;  Dwelling-house  Ins.  Co.  v. 
Brodie,  52  Ark.  21,  4  L.  B.  A.  462,  11  S.  W.  1019,  holding  suit  main- 
tainable after  period  of  limitation  where  failure  due  to  insurer's  repre- 
sentations ;  Case  v.  Sun  Ins.  Co.,  83  Cal.  475,  8  L.  B.  A.  49,  23  Pac.  534, 
holding  period  within  which  to  bring  action  does  not  begin  until  loss  is 
payable;  Bowen  v.  National  Life  Assn.,  63  Conn.  475,  27  Atl.  1062, 
holding  substitution  of  plaintiff  not  affecting  action  commenced  within 
stipulated  period;  Insurance  Co.  of  North  America  v.  Brim,  111  Ind. 
288,  12  N.  E.  318,  holding  condition  requiring  action  within  a  year  void 
as  against  statutory  requirement;  Chandler  v.  St.  Paul  Fire  etc.  Co.,  21 
Minn.  88,  18  Am.  Bep.  388,  holding  assured  entitled  to  whole  of  stipu- 
lated period  after  loss  payable  to  bring  suit;  Webster  v.  Dwelling>house 
Ins.  Co.,  53  Ohio  St.  564,  53  Am.  St.  Bep.  660,  30  L.  B.  A.  720,  42  N.  E. 
547,  and  Warren  v.  Springfield  Fire  etc.  Co.,  13  Tex.  Civ.  App.  469,  35 
S.  W.  811|  both  holding  conditions  in  insurance  policies  will  be  con- 
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strued  most  favorably  to  promisee;  Corn  City  etc.  Ins.  Co.  v.  Schwan, 
1  Ohio  C.  C.  194,  holding  action  must  be  brought  within  twelve  months 
from  fire ;  Hong  Sling  v.  Royal  Ins.  Co.,  8  Utah,  139,  30  Pac.  308,  hold- 
ing action  maintainable  commenced  within  twelve  months  after  award 
made;  Virginia  Fire  etc.  Co.  v.  Aiken,  82  Va.  431,  holding  action  not 
barred  where  stipulated  period  waived  thirty  dajrs  by  indorsement. 

Distinguished  in  Tracy  v.  Queen  City  Fire  Ins.  Co.,  132  La.  611,  613, 
Ann.  Gas.  1914D,  1045,  61  South,  687,  limitation  of  action  to  one  year 
contained  in  fire  insurance  policy  prescribed  bj  code  was  not  contrac- 
tual, and  was  governed  by  rule  in  code  that  prescription  was  interrupted 
by  citation  in  suit  dismissed  for  want  of  jurisdiction ;  dissenting  opinion 
in  Smith  v.  Herd,  110  Ky.  77,  60  S.  W.  1123,  majority  following 
rule;  Central  Vermont  R.  Co.  v.  Soper,  59  Fed.  891,  893,  8  C.  C.  A. 
341,  holding  stipulation  unreasonable  requiring  that  claim  be  presented 
within  thirty  days;  Read  v.  State  Ins.  Co.,  103  Iowa,  311,  64  Am.  St. 
Bep.  188,  72  N.  W.  666,  holding  action  maintainable  within  stipulated 
period  after  proof  of  loss  made;  Eliot  Nat.  Bdnk  v.  Beal,  141  Mass. 
568,  6  K.  E.  743,  allowing  new  action  against  administrator  after  period 
fixed  for  bringing  actions. 

Denied  in  Union  etc.  Ins.  Co.  v.  Spinks,  119  Kan.  267,  83  S.  W.  616, 
provision  in  life  policy  that  no  suit  shall  be  commenced  thereon  after 
lapse  of  one  year  from  death  is  void  where  statute  prescribes  fifteen- 
year  limitation. 

Validity  of  limitation  clause  in  insurance  policy.    Note,  125  Am. 
Rep.  104,  105. 

Condition  in  policy  limiting  time  for  action  for  claim  thereunder. 
Note,  86  Am.  Dec  871. 

Insurance — ^In  contestable  clause.    Note,  60  Am.  Bep.  708. 

Carriers — Provision  for  adjustment  of  claim  for  damage.    Note, 
81  Am.  Rep.  510. 

7  WaU.  392-416,  19  L.  Ed.  117,  OHIOAGO  ETO.  B.  B.  CO.  ▼.  HOWABD. 

Equity  regards  corporate  assets  as  a  trust  fund  for  tlie  benefit  of 
creditors,  and  will  follow  such  trust  fund  into  the  hands  of  stockholders, 
even  after  distribution  upon  dissolution. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Boyd,  228  U.  S.  505,  67 
L.  Ed.  942,  33  Sup.  Ct.  554,  decree  in  proceeding  by  one  of  class  to 
permit  that  class  to  participate  in  reorganization  of  corporation  was 
not  res  judicata  as  against  another  of  same  class  not  party  to  pro- 
ceeding and  without  notice;  Silver  King  Coalition  Mines  Co.  v.  Silver 
King  Consol.  Min.  Co.,  204  Fed.  175,  122  C.  C.  A.  402,  transfer  by 
stockholders  of  corporation  of  all  its  property  to  another  corporation 
in  exchange  for  stock  in  new  corporation  is  fraudulent  as  to  unpaid 
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creditors;  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  201  Fed.  820, 
120  C.  C.  A.  121,  piirchase  of  property  of  old  company  by  new  com- 
pany at  foreclosure  sale,  pursuant  to  plan  of  reorganization  of  insolvent 
company,  is  void  as  against  unsecured  creditors;  Northern  Pac.  Ry. 
Co.  V.  Boyd,  177  Fed.  818,  101  C.  C.  A.  18,  where  in  reorganization  of 
insolvent  railway  company  stockholders  of  old  company  became  stock- 
holders in  new  company,  creditor  had  right  to  look  to  new  company 
for  payment  of  his  judgment;  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed. 
806,  creditor  being  party  to  proceedings  and  not  having  notice  was  not 
bound  by  decree  of  foreclosure  and  distribution  of  proceeds,  and  re- 
oiganized  company  comprised  of  same  stockholders  was  liable  for 
payment  of  his  judgment;  Gilbert  v.  Washington  Beneficial  Endow- 
ment Assn.,  10  App.  D.  C.  344,  sale  by  one  insurance  company  of 
entire  property  worth  forty  thousand  dollars  to  another  company  for 
fourteen  thousand  dollars,  upon  condition  that  second  company  would 
reinsure  certificate  holders  of  first  company,  was  void  as  against  cred- 
itors of  certificate  holders;  Cox  v.  Baltimore  etc.  R.  Co.,  180  Ind.  507, 
50  L.  R.  A.  (N.  8.)  453,  103  N.  E.  342,  creditor  of  corporation  whose 
property  is  sold  at  judicial  sale  must  look  to  funds  arising  from  sale  or 
to  liability  of  stockholders  to  satisfy  claim  against  corporation  for 
breach  of  contract;  Fricke  v.  Angemeier,  53  Ind.  App.  147,  101  N.  E. 
332,  where  dividends  are  paid  out  of  capital  stock,  corporate  creditors 
may  compel  stockholders  to  refund;  Luedecke  v.  Des  Moines  Cabinet 
Co.,  140  Iowa,  228,  32  L.  E.  A.  (N.  S.)  616,  118  N.  W.  468,  corporate 
creditors  are  entitled  in  equity  to  pa3nnent  of  their  debts  before  dis- 
tribution of  corporate  property  is  made  to  stockholders,  and  creditor 
may  follow  assets  into  hands  of  person  not  bona  fide  purchaser;  Harbi- 
son-Walker Refractories  Co.  v.  McFarland's  Admr.,  156  Ky.  54,  160 
S.  W.  802,  where  debtor  corporation  transferred  assets  by  deed  of  con- 
veyance in  exchange  for  stock  and  second  transfer  was  made  without 
liquidation  of  assets  or  payment  of  debts,  third  corporation  was  liable 
for  debtor  corporation's  debts;  Pittsmont  Copper  Co.  v.  O'Rourke,  49 
Mont.  302,  141  Pac.  856,  agreement  that  bondholders  should  buy  in 
corporate  property  at  sum  less  than  actual  value  and  give  certain  cred- 
itors and  stockholders  shares  in  reorganized  company  was  void  as  to 
nonconsenting  creditor;  Mclver  *v.  Young  Hardware  Co.,  144  N.  C. 
487,  119  Am.  St.  Rep.  970,  57  S.  E.  172,  where  directors  transfer  assets 
of  corporation  to  another  corporation  in  exchange  for  stock,  such 
transfer  is  void  as  to  unpaid  creditors;  Collins  v.  KaW  City  Mill  etc. 
Co.,  26  Okl.  643,  110  Pac.  735,  where  two  stockholders  contracted  with 
purchaser  of  corporation  property  to  pay  debts  and  one  stockholder 
paid  one-half,  creditor  in  action  at  law  against  copromisor  for  re- 
mainder was  entitled  to  benefit  of  contract,  since  stockholder  in  equity 
was  chargeable  with  debt;  Williams  v.  Commercial  Nat.  Bank,  49  Or. 
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499,  504,  11  L.  R.  A.  (N.  8.)  857,  90  Pac.  1015,  1017,  where  corporation 
transfers  all  assets  to  another  corporation  and  goes  out  of  business, 
leaving  nothing  to  pay  debts,  transferee  is  charged  with  notice  and  takes 
assets  cum  onere;  Ex  parte  Savings  Bank  of  Rock  Hill,  73  S.  C.  396,  5 
L.  R.  A.  (N.  S.)  520,  53  S.  E.  615,  where  liquidating  bank  turned  over 
assets  to  another  bank  to  pay  creditors,  and  before  settlement  liquidat- 
ing bank  became  insolvent  creditor,  former  had  prior  lien  on  assets  in 
possession  of  receiver  of  latter  belonging  to  former  bank;  Bradley  v. 
Converse,  4  Cliff.  379,  Fed.  Cas.  1776,  enjoining  firm  containing  director 
of  insolvent  company  from  realizing  upon  corporate  assets;  Union  Nat. 
Bank  v.  Douglass,  1'  McCrary,  92,  Fed.  Cas.  14,375,  charging  director 
of  insolvent  corporation  with  value  of  bonds  appropriated;  Farmers* 
Loan  etc.  Co.  v.  Missouri  etc.  R.  R.  Co.,  21  Fed.  266,  267,  giving  un- 
secured creditors  equitable  lien  upon  insolvent  road;  Lippincott  v. 
Shaw  Carriage  Co.,  25  Fed.  586,  declaring  mortgages  given  to  secure 
president's  indebtedness  void  as  against  general  creditors;  Consolidated 
Tank  Line  Co.  v.  Kansas  City  Varnish  Co.,  45  Fed.  13,  setting  aside 
trust  deeds  securing  indorsed  notes  of  directors  of  insolvent  company; 
Belmont  Nail  Co.  v.  Columbia  Iron  etc.  Co.,  46  Fed.  10,  appointing 
receiver  regardless  of  assignment  for  benefit  of  creditors;  Chattanooga 
etc.  R.  R.  Co.  V.  Evans,  66  Fed.  822,  14  C.  C.  A.  116,  canceling  income 
bonds  as  against  unsecured  creditors;  Central  etc.  R.  R.  Co.  v.  Paul, 
93  Fed.  884,  885,  35  C.  C.  A.  639,  holding  reorganized  company  liable 
for  unsecured  creditor's  claim;  Jones  v.  Arkansas  Mechanical  Co.,  38 
Ark.  25,  charging  land  sold  to  director  with  trust  in  favor  of  creditors ; 
Warren  v.  Booth,  51  Iowa,  217, 1  N.  W.  503,  adhered  to  in  53  Iowa,  744, 
5  N.  W.  601,  holding  bonds  in  trustee's  hands  subject  to  corporate 
debts ;  Chicago  etc.  Bridge  Co.  v.  Fowler,  55  Kan.  32,  39  Pac.  732,  hold- 
ing corporate  property  distributed  to  stockholders  held  in  trust  for 
creditors;  Cochran  v.  Ocean  Dry-dock  Co.,  30  La.  Ann.  1366,  holding 
stockholders  could  not  use  assets  of  corporations  to  pay  salaries; 
Skainka  v.  Allen,  7  Mo.  App.  438,  holding  proceeds  derived  by  stock- 
holders from  second  mortgage  bonds  liable  to  creditors;  Vilas  v.  Page, 
106  N.  Y.  454,  13  N.  E.  747,  ,holding  Sale  did  not  dischaige  lien  upon 
mortgaged  property;  German  National  Bank  v.  First  National  Bank, 
55  Neb.  92,  75  N.  W.  534,  enforcing  trust  against  property  converted 
to  payment  of  debts;  Dabney  v.  Bank  of  State,  3  S.  C.  160,  165,  hold- 
ing bank  assets  subject  to  distribution  among  creditors  pari  passu; 
Vance  v.  McNabb  Coal  etc.  Co.,  92  Tenn.  57,  60,  20  S.  W.  427,  holding 
creditors  may  ratify  conveyance  and  recover  proceeds ;  Board  -  of 
Commrs.  of  Tippecanoe  County  v.  Lafayette  etc.  R.  R.  Co.,  60  Ind.  106, 
arguendo;  Simmons  v.  Camp,  71  Ga.  60,  holding  cosurety  not  liable  for 
contribution  where  fund  misapplied;  Branson  v.  Oregonian  etc.  R.  R. 
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Co.,  11  Or.  164,  2  Pac.  88^  holding  property  in  hands  of  hona  fide  pur- 
ehasers  not  snhject  to  liens. 

Distingnished  in  Anderson  v.  War  Eagle  etc.  Min.  Co.^  8  Idaho,  801, 
72  Pac.  673,  fact  that  manager  and  stockholder  in  corporation  became 
manager  of  new  corporation,  which  purchased  all  stock  of  old  company 
does  not  make  new  company  liable  f oi*  debts  of  old ;  Scammon  v.  Kim- 
ball, 92  U.  S.  367,  28  L.  Ed.  485,  allowing  president  to  set  off  claims 
npon  policies;  Wabash  etc.  R.  R.  Co.  v.  Ham,  114  U.  S.  695,  29  L.  Ed. 
288,  5  Sap.  Ct.  1084,  holdii^  consolidation  not  creating  lien  in  favor 
of  unsecnred  creditors ;  Foreman  v.  Bigelow,  4  Cliff.  546,  Fed.  Cas.  4934, 
holding  assignee  not  entitled  to  recover  for  overvalued  paid-up  stock; 
Hancock  v.  Toledo  etc.  R.  R.  Co.,  11  Biss.  151,  9  Fed.  741,  upholding 
reorganization  providing  for  unsecured  creditors.;  Johnson  v.  Laffin,  5 
Dill.  83,  Fed.  Cas.  7393,  upholding  sale  of  stock  by  stockholder  to  in- 
solvent bank;  Paton  v.  Northern  Pacific  Co.,  85  Fed.  840,  holding  re- 
organization not  fraudulent  where  stockholders  participate  upon  pay- 
ment; Hall  V.  Paris,  59  N.  H^  73,  allowing  depositors  to  set  off  deposits 
against  notes  due  insolvent  bank;  Vose  v.  Cowdrey,  49  N.  Y.  341,  343, 
holding  creditors  took  mortgaged  property  free  from  other  liens; 
Stewart's  Appeal,  72  Pa.  St.  306,  holding  new  corporation  not  liable 
where  stockholder's  rights  acquired  subsequent  to  sale. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  8  Am.  St.  Rep.  808. 

Sale  by  corporation  of  all  its  assets,  and  effect  thereof.    Note,  99 
Am.  Dec.  337. 

liability  of  stockholders  to  refund  dividend  unlawfully  paid  out  of 
capital.    Note,  Ann.  Gas.  1915A,  827. 

Bight  of  insolvent  corporation  to  prefer  creditors.    Note,  15  Ann. 
Gas.  1224. 

Creditors'  right  to  subject  to  equitable  lien  or  preference,  assets 
transferred  to  other  corporation.    Note,  5  L.  R.  A.  (N.  S.)  520. 

Greditors,  with  reference  to  distribution  of  corporate  property,  are  pre- 
ferred to  stoddiolders. 

Approved  in  Farmers*  Loan  etc.  Co.  v.  Louisville  etc.  Ry.  Co.,  103 
Fed.  129,  upholding  plan  of  reorganization  by  corporate  bondholders 
for  purpose  of  purchasing  property  at  foreclosure,  by  which  stock- 
holders were  permitted  to  convert  stock  in  old  company  for  new  com- 
pany's stock  on  payment  of  stipulated  difference;  St.  Louis  Trust  Co. 
V.  Des  Moines  etc.  Ry.  Co.,  101  Fed.  635,  holding  transfer  of  corporate 
property  through  foreclosure  to  reorganized  company,  in  accordance 
-with  agreement  with  stockholders  whereby  new  company  was  to  issue 
stoek  to  stockholders  of  old  company,  does  not  relieve  property  from 
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claims  of  creditors  of  old  company;  Chaffee  v.  Rutland  etc.  R.  R.  Co., 
55  Vt.  126^  Holding  stockholders  not  entitled  to  dividends  until  debts  are 

paid. 

« 
Railroad  corporattons,  under  laws  of  Iowa,  liave  power  to  make  con- 
tracts, acquire  and  transfer  propei:;t7  to  same  extent  as  individuals. 

Approved  in  Klosterman  v.  Mason  etc.  R.  R.  Co.,  8  Wash.  286,  36 
Pac.  138,  upholding  transfer  by  insolvent  corporation  of  all  its  prop- 
erty to  mortgagee. 

Railroad  corporations^  under  laws  of  Iowa,  may  guarantee  and  transfer 
municipal  bonds  received  in  payment  for  capital  stock  for  purpose  of  aug- 
menting their  credit  in  market. 

Approved  in  Rogers  etc.  Works  v.  Southern  R,  R.  Assn.,  34  Fed-  281, 
holding  within  power  of  corporation  to  guarantee  bonds  taken  for  debt ; 
Tod  V.  Kentucky  Union  Land  Co.,  57  Fed.  52,  upholding  guarantee  by 
land  company  of  railroad's  second  mortgage  bonds;  Marbury  v.  Ken- 
tucky Union  Land  Co.,  62  Fed.  350,  10  C.  C.  A.  393,  holding  land  cor- 
poration had  power  to  guarantee  railroad  company's  bonds;  Pearsall  v. 
Great  Northern  R.  R.  Co.,  73  Fed.  937,  holding  valid  guarantee  of  bonds 
rendering  traffic  contract  effective;  Siqux  City  Terminal  R.  R.  etc.  Co. 
V.  Trust  Co.  of  North  America,  82  Fed.  130,  27  C.  C.  A.  73,  upholding 
mortgage  by  terminal  company  of  present  and  future-acquired  prop- 
erty; EUerman  v.  Chicago  etc.  R.  R.,  49  N.  J.  Eq.  247,  23  Atl.  297, 
sustaining  power  of  corporation  to  guarantee  bonds  of  other  corpora- 
tions for  corporate  purposes;  Amot  v.  Erie  R.  R.  Co.,  67  N.  T.  320,  hold- 
ing corporation  liable  on  guaranteed  bonds. 

Power  of  corporation  to  guarantee  stock  or  bond  of  another  eor- 

poration.    Note,  11  Ann.  Oaa.  893. 

• 

Corporations,  unless  expressly  prohibited,  liave  power  to  borrow  money 
and  to  become  parties  to  negotiable  paper  in  legitimate  business  transactions. 
Approved  in  In  re  New  York  Car  Wheel  Works,  141  Fed.  435,  up- 
holding  validity  of  indorsement  by  corporation  of  notes  of  another 
corporation;  William  Firth  Co.  v..  South  Carolina  Loan  &  Trust  Co., 
122  Fed.  574,  59  C.  C.  A.  73,  holding  Const.  S.  C,  art,  IX,  §  10,  pro- 
hibiting issuance  of  corporate  bonds  save  for  labor  done  or  money 
actually  received  or  subscribed,  does  not  render  invalid  bonds  pledged 
as  seciirity  for  money  borrowed' to  purchase  machinery;  Fidelity  Trust 
Co.  V.  Louisville  Gas*  Co.,  118  Ky.  598,  111  Am.  St.  Rep.  302,  si  S.  W. 
930,  where  corporation  authorized  to  issue  bonds  for  half  million  it 
may  guarantee  payment  of  million  dollars  worth  of  bonds  sold  by  it 
after  it  had  lawfully  acquired  them;  Tod  v.  Kentucky  Union  Land  Co., 
57  Fed.  62,  upholding  guarantee  of  railroad's  second  mortgage  bonds; 
I'alladega  Ins.  Co.  y.  Peacock,  67  Ala.  261,  holding  corporation    not 
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restricted  by  charter  from  borrowing  money;  Low  v.  Central  etc.  R.  R. 
Co.,  52  Cal.  60,  28  Am.  Bsfg,  633,  holding  guarantee  of  bonds  of  another 
railroad  corporation  not  ultra  vires;  Thompson  v.  Lambert,  44  Iowa, 
244,  holding  borrowing  money  by  mortgaging  lands  not  ultra  vires. 

Distinguished  in  dissenting  opinion  in  Low  v.  Central  Pacific  R.  R. 
Co.,  52  Cal.  62,  majority  holding  borrowing  money  by  mortgaging  lands 
not  ultra  vires. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor.  Not6,  111  Am.  St. 
Rep.  312,  322,  328. 

Corporations,  as  well  as  individuals,  are  estopped  ftom  denying  their 
acts,  representations  or  silence  involving  others  in  onerous  engagements. 

Approved  in  Memphis  v.  Brown,  1  Flipp.  196,  Fed.  Cas.  9415,  hold- 
ing agreement  partly  performed  not  a  defense;  The  Sappho,  94  Fed. 
551,  refusing  to  allow  contract  to  be  set  up  to  defeat  claim  for  extra 
work;  Atchison  etc.  R.  R.  Co.  v.  Fletcher,  35  Kan.  250,  10  Pac.  606, 
holding  corporation  liable  on  its  guarantee  of  bonds;  Brown  v.  Atchi- 
son, 39  Kan.  60,  7  Am.  St  R^.  526,  17  Pac.  472,  holding  city  must 
aceount  for  benefits  received;  Hutchinson  etc.  R.  R.  Co.  v.  Board  etc., 
48  Kan.  86,  30  Am.  St.  Rep.  288,  16  L.  R.  A.  408,  28  Pac.  1084,  holding 
municipality  estopped  from  denying  validity  of  bond  issue;  Singer  v. 
St.  Louis  etc.  R.  R.  Co.,  6  Mo.  App.  433,  holding  corporation  cannot 
deny  validity  of  bond  indorsements. 

Distinguished  in  Levy  v.  Kansas  City,  168  Fed.  527,  22  L.  R.  A. 
(N.  S.)  862,  93  C.  C.  A.  523,  in  action  to  recover  money  paid  for  license 
to  eondnct  book-making  and  pool-selling,  city  was  not  estopped  ^om 
setting  up  invalidity  of  ordinance. 

On  the  estoppel  of  a  county  or  municipal  corporation  to  eontest , 
illegal  claims  or  expenditures.    Note,  137  Am.  St.  Rep.  365. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  pne.  Note, 
7  E.  R.  0.  371. 

Guarantors  upon  municipal  bonds  are  liable  to  same  extent  as  obligors. 
Approved  in  Loverin  &  Browne  Co.  v.  Bumgarner,  59  W.  Va.  52,  52 
S.  E.  1002,  suit  may  be  brought  against  guarantor  without  previous  suit 
against  principal;  Memphis  v.  Brown,  20  Wall.  311,  22  L.  Ed.  268  (af- 
firming 1  Flipp.  200,  201,  Fed.  Cas.  9415),  holding  city  liable  for 
assessments  against  property  owners. 

Judgment  rendered  against  corporation,  in  suit  to  subject  corporate 
property  to  payment  of  debts,  is  concluslTe  as  against  stockholders  as  to 
the  indebtedness  of  corporation. 
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Approved  in  Glenn  v.  Williams,  60  Md.  116,  holding  decree  deter- 
mining assessment  binding  upon  stockholders. 

Authorised  contract  entered  into  hy  a  corporation  will  he  enforced 
when  such  contract  has  been  ratified  hy  the  consent  of,  or  carried  into  effect 
hy,  all  parties  interested. 

Approved  in  Dillon  v.  Myers,  58  Colo.  503,  146  Pac.  272,  corporate 
mortgage,  though  ultra  vires,  will  be  enforced  where  corporation  re- 
ceived proceeds,  and  mortgage  entered  into  contract  which  was  fully 
executed  in  good  faith;  People's  Bank  v.  Manufacturer's  National  Bank, 
101  U.  S.  183,  25  If.  Ed.  908,  holding  bank  estopped  from  denying  in- 
dorsement of  one  of  its  directors;  Eakin  v.  St.  Louis  etc.  R.  R,  Co.,  8 
Fed.  Cas.  233,  holding  lease  ratified  where  stockholders  received  benefits 
without  objecting;  Bradley  v.  Ballard,  55  HI.  419,  8  Am.  R^.  659,  al- 
lowing recovery  of  money  borrowed,  but  expended  ultra  vires;  Thomas 
V,  City  Nat.  Bank,  40  Neb.  506,  58  N.  W.  945,  holding  act  guaranteeing 
note  ratified  by  retentiqn  of  proceeds. 

Neither  bondholders  nor  stockholders  are  necessary  parties  to  suit 
against  corporation,  where  their  interests  are  fully  protected  hy  parties  be- 
fore court. 

Approved  in  James  v.  Central  Trust  Co.,  98  Fed.  492,  39  C.  C.  A.  126, 
holding  stockholder  bound  by  decree  of  foreclosure  in  suit  against  cor- 
poration; Clyde  V.  Richmond  etc.  R.  R.  Co.,  55  Fed.  448,  holding  bond- 
holders not  entitled  to  intervene  in  absence  of  trustee's  negligence; 
Central  Trust  Co.  v.  Western  etc.  R.  R.  Co.,  89  Fed.  28,  holding  fore- 
closure conclusive  upon  creditors  and  stockholders. 

Distinguished  in  Guardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  146 
Fed.  339,  342,  76  C.  C.  A.  615,  action  on  liability  of  foreclosure  pur- 
chaser for  mortgagor's  debt  under  reorganization  scheme  not  impeach- 
ment of  decree  in  case  in  which  liability  not  litigated  in  foreclosure  suit. 

Qualified  in  Wenger  v.  Chicago  etc.  R.  Co.,  105  Fed.  797,  holding 
auit  cannot  be  maintained  against  reorganized  oorporation  to  char^  it 
with  claim  of  old  company  on  ground  that  it  issued  bonds  and  stock  to 
stockholders  of  old  company,  without  joining  such  stockholders. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note, 
20  L.  B.  A.  535. 

Written  contracts  are  not  n^essazily  negotiable,  because  by  their  tetma 
-they  inure  to  benefit  of  bearer. 

Approved  in  Union  Trust  Co.  v.  Chicago  etc.  R.  R.  Co.,  7  Fed.  515, 
holding  receiver's  certificate  of  indebtedness  not  negotiable;  Clark  v. 
American  Coal  Co.,  86  Iowa,  447,  17  L.  R.  A.  562,  53  N.  W.  294,  hold- 
ing certificate  of  stock  not  negotiable;  Memphis  v.  Brown,  1  Flipp.  217^ 
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Fed.  Cas.  9415^  holding  bonds  gaaranteed  by  municipal  corporation 
negotiable, 

7  WalL  416-425,  10  I..  Ed.  166,  SHEETS  T.  SEIJ)£K. 

Both  courts  of  law  and  eqtdty  will  give  relief  against  Judgment  in  eject- 
ment for  nonpayment  of  rent  reserved,  upon  tender  of  amount  due^  with 
costs  and  interest. 

Approved  in  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  816,  72  C,  C.  A. 
213,  upholding  equity  jurisdiction  over  suit  to  eancel  oil  and  gas  lease 
where  work  of  development  and  production  not  exercised  diligently; 
Front  V.  Roby,  15  Wall.  477,  21  L.  Ed.  60,  holding  re-entry  ineffective, 
where  demand  for  amount  due  is  not  shown. 

Equitable  relief  from  forfeiture  for  nonpajrment  of  rent.    Note, 
Ajul  Gas.  1913A,  828. 

Equitable  relief  against  forfeiture  of  estate.    Note,  69  L.  B.  A.  845, 
854. 

£quity,  with  respect  to  covenants,  other  than  for  rent,  will  not  grant 
relief  against  forfeiture,  in  absence  of  ftaud,  accident  or  mistake,  where 
compensation  is  uncertain. 

Approved  in  E.  H.  Powers  Shoe  Co.  v.  Odd  Fellows  Hall  Co^.,  133  Mo. 
App.  243,  113  S.  W.  257,  equity  will  relieve  against  forfeiture  of  lease 
for  prohibited  assignment,  where  forfeiture  was  result  of  fraud. 

Distinguished  in  Kann  v.  King,  204  U.  8.  55,  61  L.  Ed.  366,  27  Sup. 
Ct.  213,  equity  will  not  relieve  tenant  from  forfeiture  for  breach  of 
covenant  to  pay  taxes  involving  owner  in  contest  of  validity  of  irre- 
deemable tax  title. 

Judgment  in  ejectment,  rendered  under  clause  in  lease  providing  for 
nonpayment  of  rent  reserved,  is  conclusive  against  tenant  as  to  validity  of 
lease,  his  possession  under  lease,  his  obligation  to  pay  rent,  and  that  install- 
ment of  rent  was  due  and  unpaid. 

Approved  in  Bowell  v.  Klein,  44  Ind.  295,  15  Am.  Rep.  236,  holding 
judgment  against  landlord  conclusive  as  against  tenant 's  right  to  crops ; 
Neil  V.  Tolman,  12  Or.  294,  7  Pac.  106,  holding  default  decree  estab- 
lishing right  to  divert  waters,  res  ad  judicata. 

Courts  will  not,  by  implication,  interpolate  into  the  lease  a  covenant  to 
repair.    Such  covenant  is  never  implied. 

Approved  in  Kirby  v.  Wylie,  108  Md.  512,  129  Am.  St.  Rep.  451,  21 
L.  R.  A.  (N.  S.)  129,  70  Atl.  214,  provision  in  lease  that  lessor  will  re- 
build if  building  destroyed  by  elements  or  ''act  of  God"  does  not  re- 
quire lessor  to  rebuild,  where  building  dilapidated  by  age  was  destroyed 
by  municipal  authority;  Postal  Telegraph  Cable  Co.  v.  Western  Union 
Tel.  Co.,  155  111.  349,  353,  40  N.  E.  591,  592,  holding  purchaser  not  sub- 
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ject  to  restrictions  binding  lessee;  Skillen  v.  Water-Works  Co.  of 
Indianapolis,  49  Ind.  196,  refusing  to  imply  covenant  to  repair  canal; 
Fishback  v.  Woodruff,  61  Ind.  105,  refusing  to  imply  covenant  to  fur- 
nish supply  of  water;  Hoagland  v.  New  York  etc.  R.  R.  Co.,  Ill  Ind. 
448,  12  N.  E.  86,  holding  lessor  not  under  duty  to  repair  canal;  Moyer 
V.  Mitchell,  53  Md.  176,  refusing,  to- imply  covenant  to  keep  hotel  and 
grounds  in  order;  Clifton  v.  Montague,  40  W.  Va.  212,  52  Am.  St.  Rep. 
876,  33  L.  B.  A.  454,  21  S.  E.  859,  holding  lessor  not  under  duty  to 
repair  damages  caused  by  accident;  Gluck  v.  Mayor,  81  Md.  326,  48 
Am.  St.  Rep.  522,  32  Atl.  517,  holding  tenant  entitled  to  compensation 
out  of  condemnation  award. 

Liability  of  landlord  for  repairs.    Note,  16  Am.  Dec.  443. 

Tenant,  unless  by  special  agreement,  cannot  make  repairs  at  landlord's 
eipemie. 

Approved  in  American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  28, 
10  Ann.  Oaa.  357,  9  L.  R.  A.  (N.  S.)  557,  80  C.  C.  A.  97,  following  rule; 
dissenting  opinion  in  Cheuvrout  v.  Bee,  44  W.  Va.  108,  28  S.  E.  753, 
majority  holding,  if  landlord  refuses  to  make  repairs  according  to 
covenant,  tenant  may  do  so  and  recoup. 

Tenant  la  not  reUevad  from  UaUUtF  to  pay  xmxt  by  daatnictidn  of  de- 
mised premises,  or  f  allnre  of  lessor  to  restore  destroyed  property. 

Approved  in  Stevens  v.  Wadleigh,  6  Ariz.  94,  46  Pac.  72,  6  Ariz.  357, 
57  Pac.  624,  where  owner  of  land  having  right  to  use  water  for  irriga- 
tion covenants  to  defend  lessee  of  land  in  peaceable  possession,  failure 
to  deliver  water  does  not  relieve  from  payment  of  rent;  Carley  v.  Lib- 
erty Hat  Mfg.  Co.,  79  N.  J.  L.  319,  75  Atl.  544,  tenant  of  lands  with 
buildings  thereon  under  yearly  tenancy  at  rental  payable  monthly  in 
advance,  is  liable  for  monthly  installment  of  rent  due  prior  to  destruc- 
tion of  building  by  fire;  but  not  to  rent  accruing  after  destruction; 
Cowell  V.  Lumley,  39  Cal.  153,  2  Am.  Rep.  431,  holding  refusal  of  land- 
lord to  rebuild  not  relieving  lessee  from  payment  of  rent. 

Distinguished  in  Whitaker  v.  Hawley,  25  Kan.  683,  holding  lessee 
entitled  to  abatement  of  rent  where  property  leased  for  gross  rental. 

Effect  of  fire  on  tenant's  liability  for  rent.    Note,  37  Am.  Rep.  283. 

Effect   on   lease   of  destruction   of  leasehold   property.    Note,  "94 
Am.  Dec.  665. 

Termination  of  liability  for  rent  by  destruction  of  premises.     Note, 
15  E.  R.  0.  492,  494. 

7  WaU.  425-433,  19  I*.  Ed.  260,  PAYNE  V.  HOOK 

Jurisdiction  of  United  States  courts  over  controversies  between  citi- 
sens  of  different  States  cannot  be  impaired  by  laws  of  States  which  pre- 
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scribe  modes  of  redress  In  fbeir  courts  or  which  regulate  the  distribution  of 
their  Judicial  power. 

Approved  in  Hale  v.  Tyler,  115  Ped.  834,  following  mle;  Hale  v. 
Coflan,  120  Fed.  472,  57  C.  C.  A.  528,  holding  Maine  statute  providing 
that  when  claim  against  decedent's  estate  is  not  filed  in  probate  claim- 
ant may  have  remedy  against  heirs  within  one  year  after  it  becomes 
dae  in  statnte  of  limitations  assertible  in  Federal  eonrt ;  0  ^Callaghan  v. 
O'Brien,  116  Fed.  936, ••upholding  Federal  jurisdiction  over  suit  by 
aliens  to  establish  status  as  heirs  and  to  determine  validity  of  will 
under  which  citizen  claims  estate  notwithstanding  pendency  of  probate 
proceedings  in  State  court;  United  States  v.  Eisenbeis,  112  Fed.  197, 
50  C.  C.  A.  179,  determining  priority  of  jurisdiction  between  State  and 
Federal  courts;  Chicago  etc.  R.  R.  Co.  v.  Whitton,  13  Wall.  287,  20 
L.  Ed.  577,  holdimg  State  statute  requiring  action  to  be  brought  in  State 
court,  not  affecting  nonresident;  Home  Ins.  Co.  v.  Morse,  20  Wall.  453, 
22  L.  Ed.  869,  holding  void  an  agreement  not  to  remove  suit  into  Fed- 
eral courts;  Hess  v.  Reynolds,  113  U.  S.  78,  28  L.  Ed.  929,  5  Sup.  Ct. 
379,  holding  proceeding  against  administrator  can  be  removed  into 
Federal  court  notwithstanding  State  statute;  Rio  Grande  etc.  R.  R.  Co. 
V.  Gomila,  132  U.  S.  485,  83  L.  Ed.  402,  10  Sup.  Ct.  157,  holding  posses- 
sion of  Federal  court  over  property  of  intestate  unaffected  by  State 
probate  laws ;  Clark  v.  Sever,  139  U.  S.  103,  85  L.  Bd.  92,  11  Sup.  Ct. 
470,  holding  State  probate  proceedings  not  preventing  Circuit  Court 
from  determining  validity  of  claim ;  National  Bank  v.  Sebastian  County, 
5  Dill.  417,  Fed.  Cas.  10,040,  holding  obligations  enforceable  against 
counties  in  spite  of  State  legislation;  Sharon  v.  Terry,  13  Sawy.  421, 
1  L.  R.  A.  589,  36  Fed.  360,  holding  right  to  pursue  action  in  Federal 
court  unaffected  by  subsequent  State  suit ;  Griswold  v  Centi'al  etc.  R.  R. 
Co.,  20  Blatchf.  217,  9  Fed.  800,  holding  State  proceedings  administering 
property  not  preventing  nonresident  creditors  from  proving  claims; 
Warren  v.  Wisconsin  etc.  R.  R.  Co.,  6  Biss.  431,  Fed.  Cas.  17,204,  refus- 
ing to  remand'  proceeding  to  condemn  land  to  State  court ;  Cragin  v. 
Carmichael,  2  Dill.  519,  Fed.  Cas.  3319,  holding  State  statutes  requiring 
leave  to  sue  not  applicable  to  Federal  courts;  Hoover  v.  Crawford  Co., 
39  Fed.  9,  allowing  suit  against  county,  although  State  laws  prohibit  it; 
Semmes  v.  Whitney,  50  Fed.  666,  enforcing  attorney's  lien  against  ad- 
ministrator appointed  by  State  court;  Hyland  v.  James  Roy,  69  Fed. 
786,  allowing  libel,  though  property  in  hands  of  assignee;  The  Wil- 
lamette Valley,  62  Fed.  297,  holding  vessel  liable  in  admiralty,  though 
oi)erated  by  State  receiver;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  etc. 
R.  R.  Co.,  21  Blatchf.  110,  13  Fed.  358,  holding  service  upon  agent  of 
foreign  corporation  according  to  State  laws  valid. 

Conflicts  of  jurisdiction.     Note,  29  Am.  St.  Rep.  318. 
Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  269. 
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Equity  Jurisdiction  of  Federal  courts  is  same  as  that  of  English  high 
court  of  chancery,  and  is  not  subject  to  limitation  or  restraint  by  State 
legislation.  Hence,  whett  parties  are  dtisens  of  different  States,  and  bill 
states  a  case  for  e(q(kiltable  relief,  United  States  Oircult  Court  hag  Jurisdic- 
tion, in  spite  of  peculiar  structure  of  State  probate  systemi. 

Approved  in  Guffey  v.  Smith,  ^237  U.  S.  114,  59  L.  Ed.  «64,  35  Sup. 
Ct.  526,  lessde  of  oil  and  gas  land  may  maintain  suit  in  equity  in  Fed- 
eral court  to  restrain  later  lessee  and  for  acooui^Lting,  where  requisite 
amount  is  involved  and  diversity  of  citizenship  exists,  though  such  suit 
could  not  be  maintained  in  State  court  by  reason  of  lessee's  option  to 
surrender;  Simon  v.  Southern  Ry;  Co.,  236  U.  S.  123,  59  L.  Ed.  497,  35 
Sup.  Ct.  255,  while  jurisdiction  of  Federal  court  cannot  be  lessened  or 
increased  by  State  statutes,  where  new  and  independent  suit  to  enjoin 
enforcement  of  void  judgment  could  be  brought  in  StaJ;e  court,  Federal 
court  may  enjoin  such  judgment;  Singer  Sewing  Machine  Co.  v.  Bene- 
dict, 229  U.  S.  486,  57  L.  Ed.  1291,  33  Sup.  Ct.  942,  where  State  courts 
have  held  that  suit  in  equity  could  be  maintained  in  State  courts,  same 
suit  can  be  maintained  in  Federal  court  having  jurisdiction  in  other 
respects;  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S.  43,  44, 
46,  54  L.  Ed.  84,  85,  30  Sup.  Ct.  10,  Federal  equity  court  has  jurisdic- 
tion where  diversity  of  citizenship  e^ts  to  determine  complainant's 
interest  in  lapsed  legacy  and  residuary  estate  and  order  that  it  be 
held  in  trust  for  her;  Ingersoll  v.  Coram,  211  U.  S.  359,  53  L.  Ed.  286, 
29  Sup.  Ct.  92,  Federal  court  is  not  deprived  of  jurisdiction  to  deter- 
mine whether  lien  on  distributive  shares  of  estate  exists  in  favor  of 
citizen  of  another  State  by  proceedings  for  administration  pending 
in  State  probate  court ;  Security  Trust  Co.  v.  Blackriver  Nat.  Bank,  187 
U.  S.  229,  47  L.  Ed.  156,  23  Sup.  Ct.  58,  holding  nonresident  creditor 
of  decedent's  estate  cannot  sue  administrator  in  Federal  court  where 
suit  if  brought  in  State  court  would  have  been  barred ;  Smith  v.  Reeves, 
178  U.  S.  444,  44  L.  Ed.  1144,  20  Sup.  Ct.  922,  holding  action  against 
State  by  Federal  corporation  is  not  case  arising  under  Federal  Consti- 
tution or  laws ;  Black  v.  Jackson,  177  U.  S.  363,  44  L.  Ed.  807,  20  Snp. 
Ct.  653,  holding  mandatory  injunction  to  establish  right  to  possession 
of  land  claimed  as  homestead  cannot  be  granted  by  Oklahoma  court  un- 
der Oklahoma  statute  abolishing  distinction  between  actions  at  law  and 
suits  in  equity;  Jennings  v.  Smith,  232  Fed.  935,  remedies  available 
by  State  statute  may  be  made  available  in  Federal  equity  courts;  John- 
son V.  Johnson,  225  Fed.  419,  State  statute  could  not  confer  on  State 
courts  exclusive  jurisdiction  over  property  of  deceased  party-defendant 
in  possession  of  Federal  court  and  in  course  of  distribution  to  judgment 
and  other  creditors;  Union  Pac.  R.  Co.  v.  Board  of  Commrs.,  222  Fed. 
652,  138  C.  C.  A.  175,  State  statute  providing  remedy  at  law  available  in 
State  or  Federal  courts  deprives  Federal  court  of  equity  jurisdiction; 
Buchler  v.  Black,  213  Fed.  887,  Federal  court  of  equity  is  not  bound  by 
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State  statute  of  limitations^  but  s:ait  by  stoekholders  of  corporation  to 
set  aside  foreclosure  sale  more  tban  three  years  after  confirmation  of 
sale  is  barred  by  laches;  Newberry  v.  Wilkinson,  199  Fed.  678,  680,  118 
C.  G.  A.  Hi,  Federal  courts  in  exercise  of  equity  jurisdiction  of  admin- 
istration of  estates  of  deceased  persons  will  be  governed  by  statutory 
rales  and  regulations  of  States  relating  to  probate  procedure;  McClel- 
Ian  V.  Garland,  187  Fed.  918,  110  G.  G.  A.  49,  jurisdiction  of  Federal 
court,  at  suit  of  heir,  legatee  or  creditor,  to  enforce  trust  against  es- 
tate, cannot  be  impaired  by  probate  ^r  other  laws  of  State  granting 
exclusive  jurisdiction  to  State  courts ;  Western  Union  TeL  Go.  v.  Trapp, 
186  Fed.  121,  108  C.  G.  A.  226,  statutory  remedy  at  law  in  State  court 
will  not  oust  equitable  jurisdiction  of  Federal  court;  Mechanics'  Ins. 
Co.  V.  C.  A.  Hoover  Distilling  Go.,  182  Fed.  594,  81  L.  B«  A.  (N.  8.) 
873,  105  G.  G.  A.  128,  statute  of  Iowa  prohibiting  maintenance  of  ac- 
tions for  recovery  of  intoxicating  liquor  or  its  value  is  inapplicable  to 
actions  in  Federal  Gourts;  Order  of  St.  Benedict  v.  Steinhauser,  179 
Fed.  150,  while  Federal  court  cannot  interfere  with  property  in  cus- 
tody of  State  court,  it  may  adjudge  rights  of  parties  before  it  in  such 
property,  and  such  adjudication  is  binding  up>on  administrator;  Bor- 
den's Gondensed  Milk  Go.  v.  Baker,  177  Fed.  911,  101  G.  G.  A.  186, 
existence  of  remedy  at  law  in  State  court  does  not  oust  Federal  court 
of  jurisdiction  in  equity;  Westall  v.  Avery,  171  Fed.  628,  96  G.  G.,  A. 
428,  proceeding  in  bankruptcy  in  Federal  court  is  governed  by  rules  of 
pleading  and  practice  in  equity  in  such  court,  independently  of  State 
practice;  Stockton  v.  Oregon  Short  Line  R.  Go.,  170  Fed.  633,  right  of 
removal  is  not  determined  by  form  of  action  in  State  court,  but  by 
essential  character  of  case,  and  Federal  court  having  jurisdiction  upon 
either  equity  or  law  side  may  require  plaintifE  to  replead  accordingly; 
Eddy  V.  Eddy,  168  Fed.  699,  93  G.  G.  A.  586,  Federal  court  had  juris- 
diction for  diversity  of  citizenship  of  suit  by  widow  to  set  aside  for 
fraud  election  td  take  under  husband's  will  and  to  be  awarded  statu- 
tory estate,  and  would  determine  amount  widow  was  entitled  to  receive ; 
Feidler  v.  Bartleson,  161  Fed.  35,  88  C.  G.  A.  194,  creditor  may  maintain 
suit  in  Federal  equity  court  to  enforce  judgment  obtained  in  State 
court,  though  relief  at  law  might  be  obtained  by  garnishment  proceed- 
ings; Butler  Bros.  Shoe  Go.  v.  United  States  Rubber  Go.,  156  Fed.  14, 
18,  84  G.  G.  A.  167,  State  statute  cannot  prohibit  or  limit  right  of  for- 
eign corporation  engaged  in   interstate  commerce  to  sue  in  Federal 
court;  Dunlop  v.  Mercer,  156  Fed.  551,  86  C.  G.  A.  435,  State  statute 
prohibiting  unqualified  foreign  corporations  from  maintaining  suits  in 
State  courts  cannot  affect  jurisdiction  of  Federal  courts  in  bankruptcy 
proceedings;  Mexican  Nat.  Goal  etc.  Go.  v.  Frank,  154  Fed.  237,  in  suit 
in  Federal  court  for  cancellation  of  sxurrender  of  coal  mining  lease  for 
fraud  brought  five  years  after  abandonment  of  leasOi  State  statute  of 
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limitations  barring  action  after  four  years  was  applied  by  analogy  and 
suit  held  barred  by  laches;  Brun  v.  Mann,  151  Fed.  151,  12  L.  R.  A. 
(N.  S.)  154,  80  C.  C.  A.  513,  where  decree  of  Federal  court  had  been 
allowed  as  claim  against  estate  in  State  court,  Federal  court  had  juris- 
diction to  enforce  decree  and  render  decree  for  sale  of  land,  notwith- 
standing pendency  of  administration  proceedings  in  State  court;  Carl- 
son V."  Sullivan,  146  Fed.  479,  77  C.  C.  A.  32,  constitutional  provision 
relating  to  jury  trials  applies  to  suit  in  Federal  court  in  territory  by 
one  in  possession  of  land  claiming  whole  title;  Hudson  v.  Wood,  119 
Fed.  773,  holding  in  creditor's  suit  on  judgment  in  Federal  court  against 
judgment  debtor  and  another  question  of  latter's  indebtedness  cannot 
be  tried;  WilHams  v.  Crabb,  117  Fed.  197,  59  L.  B.  A.  425,  54  C.  C.  A. 
213,  holding  where  State  statutes  give  equity  jurisdiction  over  will 
contest.  Circuit  Court  has  concurrent  jurisdiction  where  amount  in 
controversy  is  sufficient  and  diverse  citizenship  exists;  Hale  v.  Tyler, 
115  Fed.  835,  upholding  Federal  jurisdiction  of  suit  by  creditor  of  dece- 
dent on  behalf  of  all  creditors  to  set  aside  alleged  fraudulent  convey- 
ance made  by  decedent  in  lifetime,  notwithstanding  pendency  of  State 
probate  proceedings;  Security  Trust  Co.  v.  Dent,  104  Fed.  386,  43 
C.  C.  A.  594,  holding  failure  to  present  claims  to  Probate  Court  as 
required  by  Minnesota  statute  does  not  deprive  nonresident  creditor 
of  decedent  of  right  to  sue  on  claim  in  Federal  court;  Wahl  v.  Franz, 
100  Fed.  683,  686,  698,  699,  40  C.  C.  A.  638,  holding  proceeding  for 
probate  of  will  is  not  within  jurisdiction  of  Circuit  Court  within  Judi- 
ciary Act  of  1888,  §§  1,  2;  Jordan  v.  Taylor,  98  Fed.  646,  holding  prior 
to  accounting  by  executors  to  State  court.  Federal  court  will  not  entei^ 
tain  bill  in  equity  by  cestui  que  trust  under  trust  fund  of  residue  to 
set  aside  probate  sale;  dissenting  opinion  in  Moore  v.  Fidelity  Trust 
Co.,  138  Fed.  1009,  70  C.  C.  A.  663,  majority  denying  Federal  juris- 
diction over  suit  by  distributee  under  will  for  accounting  against  dece- 
dent's surviving  partner,  who  was  executor  of  estate  in  probate  in 
State  court;  Borer  v.  Chapman,  119  U.  S.  600,  30  L.  Ed.  587,  7  Sup. 
Ct.  348,  holding  proceedings  against  legatees  not  barred  by  adminis* 
tration  proceedings  in  California;  Kirby  v.  Lake  Shore  etc.  R.  R.  Co., 
120  U.  S.  137,  30  L.  Ed.  572,  7  Sup.  Ct.  434,  holding  rule  that  time 
runs  from  discovery  of  fraud  unaffected  by  State  statute;  Ridings  v. 
Johnson,  128  U.  S.  217,  32  L.  Ed.  403,  9  Sup.  Ct.  74,  allowing  bill  by 
holder  of  unrecorded  mortgage,  though  State  law  allows  action  of 
nullity;  Arrowsmith  v.  Gleason,  129  U.  S.  98,  32  L.  Ed.  634,  9  Sup.  Ct. 
241,  setting  aside  fraudulent  sale  by  guardian  under  authority  of  State 
probate  court;  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S. 
240,  84  L.  Ed.  348,  10  Sup.  Ct.  1019,  holding  creditor  not  barred  by 
State  probate  proceedings;  Lawrence  v.  Nelson,  143  U.  S.  224,  86  iL 
Ed.  184,  12  Sup.  Ct.  443,  holding  jurisdiction  of  Circuit  Court  to  admin- 
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asseta  unaffected  by  State  laws;  Hayes  t.  Pratt,  147  U.  S.  570, 
Ed.  284,  13  Sup.  Ct.  507,  allowing  Pennsylvania  executor  to  main- 
ill  against  New  Jersey  isidministrator;  Mississippi  Mills  v.  Cohn, 
.  S.  205,  37  L.  Ed.  1053,  14  Sup.  Ct.  76,  allowing  creditor's  bill, 
la.  State  law  gives  legal  remedy;  Smyth  v.  Ames,  169  U.  S.  516, 
Ed.  833,  18  Sup.  Ct.  422,  holding  equity  jurisdiction  to  determine 
ableness  of  rates  unaffected  by  legal  remedy;  Brigham  v.  Lud- 
n,  12  Blatrhf.  243,  Fed.  Cas.  1874,  holding  Federal  receiver  not 
ized  by  Wisconsin  statute  to  sue  in  New  York ;  Sullivan  v.  Andoe, 
hes,  299,  6  Fed.  650,  setting  aside  distribution  obtained  and  order- 
nd  paid  into  court;  Fiske  v.  Hills,  11  Diss.  297,  12  Fed.  374, 
:sig  creditor's  bill  to  reach  partnership  assets  in  hands  of  reprosen- 
^ ;  Chapman  v.  Borer,  1  McCrary,  50,  ^51,  1  Fed.  275,  holding  Cir- 
^IlJourt  had  concurrent  jurisdiction  with   State   court  to   enforce 
«nt;  Castello  v.  Castello,  4  McCrary,  547, 14  Fed.  209,  allowing  bill 
ove  cloud  from  title  to  personal  property;  Bourne  v.  Maybin,  3 
,  731,  Fed.  Cas.  1700,  allowing  ward's  claim  to  be  proven  in  bank- 
^   ^^^^  against  guardian;  Amory  v.  Amory,  1  Fed.  Cas.  773,  allowing 
w^T^n  of  New  York  to  restrain  Missouri  executors  from  setting  up 
^ill;  Walker  v.  Flint,  7  Fed.  437,  holding  Federal  court's  jurisdiction 
^  not  ousted  by  attornment  to  State  officer;  Black  v.  Scott,  9  Fed.  191, 

I  fixing  amount  due  on  mortgage,  notwithstanding  probate  proceedings; 

Pulliam  V.  Pulliam,  10  Fed.  30,  Fed.  Cas.  11,463a,  ordering  executor 
to  account  de  novo;  Logan  v.  Greenlaw,  12  Fed.  19,  holding  partnership 
proceedings  in  State  court  not  a  bar  to  bill  by  nonresident  creditor; 
Taylor  v.  life  Assn.  of  America,  13  Fed.  498,  holding  Federal  juris- 
diction unaffected  by  State  law  giving  State  equity  courts  insolvency 
jurisdiction;  Chewett  v.  Moran,  17  Fed.  822,  holding  complainant  not 
bound  to  prove  her  claim  before  State  court  commissioners;  Hartman 
V.  Fishbeck,  18  Fed.   295,  upholding   action  by  nonresident   creditor 
against  resident  administrator;  Hull  v.  Dills,  19  Fed.  658,  allowing  bill 
by  ward  against  guardian  notwithstanding  State  practice;  Fleisher  v. 
Greenwald,  20  Fed.  550,  entertaining  jurisdiction  to  set  aside  fraudu- 
lent deed  of  assignment;  Dodd  v.  jGrhiselin,  27  Fed.  410,  411,  allowing 
bill  against  administrator  where  State  laws  are  evaded;  GaBicwcU  Fire 
Alarm  Tel.  Co.  v.  Mayor,  31  Fed.  313,  holding  State  laws  requiring 
claims  presented  not  applicable  to  Federal  court;  Rich  v.  Bray,  37  Fed. 
275,  2  L.  B.  A.  227,  allowing  bill  in  favor  of  nonresident  against  heir^ 
for  accounting;  De  Forest  v.  Thompson,  40  Fed.  377,  allowing  bill  to 
set  aside  fraudulent  sale  made  pursuant  to  order  of  State  court;  Ball 
V.  Tompkins,  41  Fed.  489,  allowing  supplemental  bill  praying  for  peti- 
tion of  estate  among  tenants  in  common;  De  Lia  Vei^^ne  Refrigerating 
Machine   Co.    v.    Montgomery   Brewing   Co.,   46    Fed.    830,    enforcing 
mechanic's  lien,   though   State   statute  gives   remedy   at   law;    United 
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States  V.  Houston,  48  Fed.  210;  Holding  right  of  United  States  to  revive 
judgment  unaffected  by  State  statute;  Comstock  v.  Herron^  55  Fed.  811, 
5  C.  C.  A.  266,  holding  court  erred  in  remanding  action  to  State  court; 
Provisional  Municipality  of  Pensacola  v.  Lehman,  57  Fed.  331,  6  C.  C.  A. 
349,  affirming  decree  enforcing  conveyance  of  real  property;  Thomas  v. 
Nantahala  Marble  etc.  Co.,  58  Fed.  489,  7  C.  C.  A.  330,  issuing  injunc- 
tion though  State  practice  forbids  it;  Edwards  v.  Hill,  59  Fed.  724, 

8  C.  C,  A.  233,  allowing  foreclosure  of  mortgage  though  assignment 
made  in  State  court;  Heaton  v.  Thatcher,  59  Fed.  731,  allowing  suit 
upon  claim  not  presented  as  required  by  State  laws;  Appleton  v.  Marx, 
62  Fed.  645,  10  C.  C.  A.  555,  holding  plea  alleging  account  settled  by 
probate  court  insufficient  to  oust  Federal  jurisdiction;  Pittsburgh  etc. 
R.  R.  Co.  v.  Keokuk  etc.  Bridge  Co.,  68  Fed.  21,  15  C.  C.  A.  184,  allow- 
ing bill  for  accounting  against  real  party  in  interest;  Davenport  v. 
Moore,  74  Fed.  952,  entertaining  bill  to  set  aside  State  judgment  on 
ground  of  fraud;  Bur  don  Central  Sugar  Refln.  Co.  ▼.  Ferris  Sugar 
Refin.  Co.,  78  Fed.  422,  holding  stipulation  in  lease  created  equitable 
lien  upon  future  bounties;  Cowen  v.  Adams,  78  Fed.  543,  24  C.  C.  A. 
198,  setting  aside  receipt  obtained  by  fraud  from  legatee;  Northern 
Pacific  R.  R.  Co.  v.  Kurtzman,  82  Fed.  244,  granting  relief  against  State 
judgment  obtained  by  fraud ;  Martin  v.  Fort,  83  Fed.  23,  27  C.  C.  A. 
428,  allowing  rights  to  be  enforced  against  personal  representatives  of 
trustee;  Coit  v.  Sullivan-Kelly  Cp.,  84  Fed.  725,  holding  joinder  of 
debtor  with  trustee  improper  though  allowed  by  State  court;  Taylor  v. 
Louisville  etc.  R.  R.  Co.,  88  Fed.  359,  31  C.  C.  A.  537,  allowing  bill 
to  restrain  tax  commissioners,  though  State  affords  remedy  by  cer- 
tiorari; Bertha  Zinc  etc.  Co.  v,  Vaughan,  88  Fed.  571,  entertaining  suit 
to  surcharge  and  correct  administrators'  account;  Ames  v.  Slater,  27 
Minn.  74,  fr'N.  W.  419,  holding  judgment  rendered  in  United  States 
Circuit  Court  conclusive  against  administrator;  Brockett  v.  Richard- 
son, 61  Miss.  779,  subjecting  property  at  suit  of  nonresident  to  pay- 
ment of  debts ;  Fordyce  v.  Beecher,  2  Tex.  Civ.  App.  31,  21  S.  W.  179, 
holding  dischaige  of  receiver  abates  suit  notwithstanding  State  laws; 
Estate  of  Leavens,  65  Wis.  451,  27  N.  W.  328,  holding  County  Court 
had  jurisdibtion  to  set  aside  fraudulent  distribution;  Ellis  v.  Davis, 
109  U.  S.  498,  27  L.  Ed.  1010,  3  Sup.  Ct.  335,  dismissing  bill  to  set  aside 
and  annul  probate  of  will;  Johnson  v.  Powers,  139  U.  S.  157,  36  L.  Ed. 
113,  11  Sup.  Ct.  525,  holding  judgment  against  administrator  not  evi- 
dence against  third  parties  in  another  State;  dissenting  opinion  in 
Byers  v.  McAuley,  149  U.  S.  623,  37  L.  Ed.  874,  13  Sup.  Ct.  912,  major- 
ity holding  error  for  Circuit  Court  to  render  decree  disposing  of  entire 
estate ;  Goldsmith  v.  Gilliland,  10  Sawy.  609,  22  Fed.  866,  entertaining 
suit,  though  existing  only  by  virtue  of  State  law;  Hall  v.  Yahoola 
River  Min.  Co.,  1  Woods,  547,  Fed.  Cas.  5955,  holding  execution  sale  of 
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real  property  not  affected  by  proceedings  under  claim  law;  Covington 
V.  Bumes,  1  Dill.  17,  Fed.  Gas.  3291,  holding  plea  plena  administravit, 
no  defense  to  action  to  establish  debt  against  estate;  Blake  v.  Alabama 
etc.  B.  R.  Co.,  3  Fed.  Cas.  588,  refusing  to  appoint  receiver  where  prop- 
erty in  possession  of  State  court;  Terry  v.  Bank  of  Cape  Fear,  20  Fed. 
775,  allowing  motion  against  executors  for  reference  as  to  debts  of 
estate;  Hospes  v.  O'Brien,  24  Fed.  146,  holding  suit  in  Federal  court 
not  abating  because  suit  pending  in  State  court;  Brodhead  v.  Shoe- 
maker, 44  Fed.  522,  11  L.  R.  A.  669,  holding  proceedings  in  State  pro- 
bate court  removable  to  United  States  Circuit  Court ;  dissenting  opinion 
in  Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  23  C.  C.  A.  1, 
majority  holding  State  statute  relieving  borrower  from  usurious  con- 
tract binding  on  Federal  courts;  Klemp  v.  Winter,  23  Kan.  703,  enter- 
taining jurisdiction  to  set  aside  settlement  of  probate  court;  Wakeman 
V.  Thompson,  32  W.  Va.  3  (Appx.),  holding  conclusiveness  of  or- 
ders of  State  courts  may  be  determined  in  Circuit  Court. 

Distinguished  in  Byers  v.  McAuley,  149  U.  S.  616,  617,  618,  620, 
37  L.  Ed.  872,  878,  13  Sup.  Ct.  909,  910,  holding  Circuit  Court  erred  in 
disposing  of  estate  in  course  of  State  administration;  Haines  v.  Car- 
penter, 1  Woods,  269,  270,  Fed.  Cas.  5905,  refusing  to  appoint  receivers 
and  take  property  from  executor;  Levi  v.  Columbia  Life  Ins.  Co.,  1 
McCrary,  36,  38,  39,  41,  1  Fed.  207,  209,  210,  211,  212,  refusing  motion 
for  execution  of  judgment  obtained  during  pendency  of  State  proceed- 
ings; Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed.  838,  refusing  to 
interfere  by  injunction'  with  property  in  possession  of  State  court; 
McDermott  v.  Copeland,  9  Fed.  538,  dismissing  bill  against  administra- 
tor to  pay  over  distributive  share  of  estate;  Pulliam  v.  Pulliam,  10 
Fed.  78,  Fed.  Cas.  11,463a,  holding  State  statute  of  limitations  as  to 
trusts  binding  on  Federal  courts ;  Keys  Mfg.  Co.  v.  Kimpel,  22  Fed.  467, 
refusing  to  declare  mortgage  for  benefit  of  all  mortgagors'  creditors; 
Dodd  V.  Ghiselin,  27  Fed.  4:08,  409,  holding  bill  not  maintainable  against 
administrator  for  obeying  State  probate  law;  Bufford  v.  HoUey,  28 
Fed.  682,  following  State  rule  allowing  creditor  to  appeal  to  equity 
without  obtaining  judgment  at  law;  Walker  v.  Brown,  58  Fed.  33, 
affirmed  in  63  Fed.  210,  11  C.  C.  A.  135,  dismissing  creditor's  bill  to 
obtain  accounting  from  administrator;  Wickham  v.  Hull,  60  Fed.  330, 
establishing  liability,  but  refusing  to.  enforce  it  against  estate  in  posses- 
sion of  court ;  Fumald  v.  Glenn,  64  Fed.  53,  12  C.  C.  A.  27,  refusing  to 
annul  interlocutory  decree  in  cause  pending  in  another  court;  Lant  v. 
Manley,  71  Fed.  12,  refusing  to  appoint  receiver  to  take  chaige  of 
property  in  State  court's  possession;  In  re  Foley,  80  Fed.  951,  denying 
motion  to  remove  proceedings  from  State  court;  Independent  District 
etc.  V.  Beard,  83  Fed.  13,  holding  rule  established  by  State  court  as  to 
trust  funds  binding;  Yonley  v.  Lavender^  27  Ark.  263  (affirmed  in  21 
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Wall.  283,  22  L.  Ed.  689),  holding  judgment  creditor  of  Federal  conrt 
not  entitled  to  preference  over  State  creditors;  Smith  v.  Everett,  50 
Miss.  581,  holding  chancery  court  without  jurisdiction  to  give  relief 

against  sureties  on  administrator's  bond. 

* 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  ia 
same  State.    Note,  42  L.  R.  A.  461. 

Test  of  equity  Jurisdiction  Is  the  alienee  of  a  complete  and  adequate 
remedy  at  law  as  practical  and  efficient  as  the  equitable  remedy  as  dis- 
closed ftom  the  pleadings. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed. 
628,  United  States  may  maintain  suit  in  equity  to  enjoin  trespass  upon 
public  lands  by  defendants  taking  oil,  and  for  accounting;  Schmidt  v. 
West,  104  Fed.  274,  upholding  Federal  equity  jurisdiction  over  suit  for 
cancellation  of  forged  note  brought  by  purported  maker  against  payee 
who  is  alleged  to  be  asserting  validity  of  such  note,  where  under  State 
law  action  to  recover  ^on  said  note  would  not  be  barred  for  eleven 
years;  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S.  564,  36  L.  Ed. 
542,  12  Sup.  Ct.  692,  allowing  bill  by  State  to  prevent  illegal  interfer- 
ence with  river-bed;  Buford  v.  HoUey,  28  Fed.  687,  holding  bill  to  set 
aside  fraudulent  transfers.  State's  proper  case  for  equity;  De  la 
Vergne  Refrigerating  Maeh.  Co.  v.  Montgomery  Brewing  Co.,  46  Fed. 
831,  enforcing  mechanic's  lien  in  equity;  National  Park  Bank  v.  Peavey, 
64  Fed.  924,  holding  pleadings  set  up  actions  at  law;  Davenport  v. 
Moore,  74  Fed.  947,  assuming  jurisdiction  where  bill  showed  judgment 
could  not  be  relieved  against. 

Chancery  courts,  as  an  incident  to  their  powers  to  enforce  trusts,  have 
Jurisdiction  to  compel  executors  and  administrators  to  account  and  dis- 
tribute assets  in  their  hands. 

Approved  in  Continental  Trust  Co.  v.  Tallassee  Falls  Mfg.  Co.,  222 
Fed.  706,  trustee  in  mortgage  of  real  property  to  secure  bonds,  not  en- 
titled to  possession,  may  maintain  suit  in  equity  to  cancel  deeds  of 
adverse  claimants;  Maling  v.  Maling,  217  Fed.  129,  where  diversity  of 
citizenship  exists,  Federal  court  has  jurisdiction  to  establish  legatee's 
right  to  share  in  estate,  though  probate  proceeding  pending;  Barker  v. 
Eastman,  206  Fed.  866,  867,  124  C.  C.  A.  525,  suit  in  Federal  court 
against  testamentary  trustee  for  accounting  and  distribution,  was  dis- 
missed where  adding  another  party  defendant  interested  in  distribution 
caused  failure  of  diversity  of  citizenship;  Northrup  v.  Browne,  204 
Fed.  229,  122  C.  C.  A.  496,  Federal  court  cannot  determine  matters 
purely  of  administration  with  respect  to  estate,  revising  allowance  of 
claims  by  probate  court  or  revising  accounting  of  executors;  American 
Baptist  Home  Mission  Society  v.  Stewart,  192  Fed.  979,  Federal  court 
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Had  jurisdiction  in  equity* to  settle  executor's  accounts  as  surviving 
partner  as  incident  to  determine  amount  due  to  nonresident  residuary 
l^atees;  Underground  Electric  Ry.  Co.  v.  Owsley,  176  Fed.  32,  99 
C.  C.  A.  500,  Federal  court  of  equity  having  jurisdiction  of  parties  has 
power  to  appoint  receiver  where  probate  proceedings  are  delayed  by 
litigation  and  no  custodian  has  been  appointed;  Pulver  v.  Leonard,  176 
Fed.  589,  person  entitled  to  distributive  share  of  estate  may  maintain 
suit  in  Federal  court  against  administrator;  Underground  Electric 
Ry.  Co,  V.  Owsley,  169  Fed.  676j  while  proceedings  for  probate  of  will 
or  establishment  of  intestacy  are  in  abeyance  or  dispute,  Federal  court 
at  instance  of  noncitizen  creditor,  will  appoint  receiver  to  preserve 
estate;  Hale  v.  Tyler,  115  Fed.  838,  839,  upholding  Federal  equity 
jurisdiction  over  suit  by  creditor  of  decedent  to  set  aside  alleged  fraudu- 
lent conveyance  by  decedent  in  his  lifetime,  notwithstanding  pendency 
of  State  probate  proceedings ;  Von  Bokkelen  v.  Cook,  5  Sawy.  589,  590, 
Fed.  Cas.  16,831,  allowing  bill  against  administrator  to  recover  mininj:: 
sto<^,  fraudulently  disposed  of;  Briggs  v.  Stroud,  58  Fed.  720,  holding 
plea  insufficient,  merely  alleging  pendency  of  proceedings  in  Orphans* 
Court;  Perea  v.  Barela,  6  N.  M.  245,  27  Pac.  509,  holding  bill  against 
administrator  properly  brought  in  District  Court;  Tate  v.  Norton,  94 
U.  S.  749,  752,  24  L.  Ed.  223,  224,  refusing  to  hold  administrator  re- 
sponsible for  acts  not  involving  devastavit. 

Distinguished  in  Thiel  Detective  etc.  Co.  v.  McClure,  130  Fed.  58,  59, 
Federal  court  has  no  equitable  jurisdiction  over  suit  by  creditor  of 
estate  against  executor  for  accounting;  Johnson  v.  Ford,  109  Fed.  503, 
denying  Federal  jurisdiction  over  suit  by  legatee  against  executor,  for 
purpose  of  securii^  appointment  of  receiver  of  property  of  estate  which 
is  in  probate  in  State  court  on  ground  that  defendant  has  not  included 
all  his  property  in  inventory  and  has  been  guilty  of  fraud;  Walker  v. 
Brown,  58  Fed.  30,  31,  dismissing  bill  by  creditor  against  adiAinistrator 
for  accounting. 

AU  parties  materially  Interested  in  subject  matter  of  suit  should  be 
joined.  The  rule  yields  where  absent  parties  cannot  be  conveniently  Joined, 
and  court  is  able  to  do  complete  Justice  to  all  parties  interested. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
49,  54  L.  Ed.  86,  30  Sup.  Ct.  10,  while  Federal  court  cannot  proceed  in 
absence  of  indispensable  parties,  it  may  shape  decree  to  preserve  rights 
of  those  before  it  without  prejudice  to  rights  of  absentees;  Grigsby  v. 
Miller,  231  Fed.  525»  in  suit  by  deceased  wife's  administrator  to  set 
aside  deed  given  by  her  and  her  husband,  latter  was  not  indispensable 
party;  Fraser  v.  Cole,  214  Fed.  560,  131  C.  C.  A.  102,  jurisdiction  of 
Federal  court  of  suit  by  legatee  against  executor  is  not  lost  by  per- 
mitting other  legatees  to  intervene^  though  diversity  of  citizenship  lost, 
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since  they  are  necessary  but  not  mdisxMsnsable  parties ;  Lecouturier  v, 
Ickelheimer,  205  Fed.  682^  Federal  court  Has  jurisdiction,  though  par- 
ties who  might  otherwise  be  proper  parties  cannot  be  made  parties 
because  of  nonresidence;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  104  Fed.  10, 
114  C.  C.  A.  21,  subsidiary  companies  are  not  indispensable  nor  even 
necessary  parties  to  suit  in  Federal  court  against  corporation  for  specific 
performance  of  contract  made  by  it  in  behalf  of  subsidiary  companies 
under  its  control;  LaYH'ence  v.  Southern  Pac.  Co.,  180  Fed.  825,  in 
stockholder's  suit  in  behalf  of  himself  and  others  to  recover  interest  in 
property  of  corporation  wrongfully  sold,  corporation  is  indispensable 
party;  Mathieson  v.  Craven,  164  Fed.  480,  where  bill  joined  two  parties 
having  similar  but  separable  claims,  and  amended  bill  omitted  one  to 
prevent  bill  failing  for  lack  of  diversity  of  citizenship,  bill  was  not  de- 
murrable for  failure  to  join  indispensable  party;  Carrau  v.  O'Calligan, 
125  Fed.  671,  60  C.  C.  A.  347,  holding  in  suit  to  set  aside  probate  of 
will  and  to  establish  status  as  heirs  of  decedent,  others  claiming 'to  be 
sole  heirs  and  adversely  to  plaintiffs  and  who  have  asserted  their  claims 
by  appropriate  probate  proceedings,  are  indispensable  parties;  Williams 
V.  Crabb,  117  Fed.  205,  59  L.  B.  iL  425,  54  C.  C.  A.  213,  holding  in  equity 
suit  by  one  of  two  heirs  to  set  aside  will  and  deed  executed  by  decedent 
for  fraud  and  to  recover  complainant's  share,  other  heir  is  not  indis- 
pensable party;  Ban  v.  Columbia  etc.  Ry.  Co.,  117  Fed.  28,  54  C.  C.  A. 
407,  holding  where  plainti^  and  another  contracted  to  do  certain  work 
and  by  agreement  between  themselves  other  was  only  interested  in  net 
profits,  citizenship  of  partner  immaterial  for  purposes  of  jurisdiction; 
J.  B.  McFarlan  Carriage  Co.  v.  Solanas,  106  Fed.  149,  45  C.  C.  A.  253, 
arguendo;  Omaha  Hotel  Co.  ▼.  Wade,  97  U.  S.  21,  24  L.  Ed.  919»  sustain- 
ing bill  where  part  of  defendants  united  for  refusing  to  join  as  com- 
plainants; Van  Bokkelen  v.  Cook,  5  Sawy.  594,  Fed.  Cas.  16,831,  hold- 
ing heir  proper  but  not  indispensable  in  suit  by  other  heirs;  American 
Steel  etc.  Co.  v.  Wire  Drawer's  Union,  90  Fed.  606,  holding  leaders  of 
strike  may  be  sued  as  representing  the  organization;  Horsford  v.  Gud- 
ger,  35  Fed.  392,  allowing  bill  against  part  of  heirs;  President  v.  Mer- 
ritt,  54  Fed.  62,  allowing  certain  beneficiaries  to  sue  without  joining  all ; 
Hicklin  v.  Marco,  56  Fed.  553,  6  C.  C.  A.  10,  holding  occupant  under 
purchaser  at  void  sale  not  necessary  party. 

Parties  against  whom  nothing  is  alleged,  and.  from  whom  nothing  is 
asked,  are  never  indispensable  parties. 

Approved  in  Golden  Cross  Min.  etc.  Co.  v.  Free  Gold  Min.  Co.,  154 
Fed.  444,  83  C.  C.  A,  355,  in  suit  against  purchaser  of  mining  property 
to  foreclose  vendor's  lien,  managers  were  merely  agents  and  not  indis- 
pensable parties;  North  Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  296, 
Federal  court  having  jurisdiction  of  subject  matter  and  necessary  par^ 
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ties  may  dismiss  bill  as  to  defendant  not  indispensable  party  and  re- 
tain it  as  to  other  parties;  Jerome  v.  McCarter,  94  U.  S.  736,  24  L.  Ed. 
137,  holding  prior  mortgagees  not  necessary  parties  to  bill  of  junior 
mortgagee  foreclosing  redemption ;  Mining  Debris  Case,  8  Sawy.  639,  16 
Fed.  34,  holding  cotenant  not  necessary  party  to  enjoin  nuisance;  An- 
drews V.  Smith,  19  Blatchf.  Ill,  5  Fed.  844,  holding  claimant,  whose 
right  acknowledged,  not  necessary  party  to  suit  by  subsequent  claimant ; 
Lockhart  v.  Horn,  3  Woods,  647,  Fed.  Cas.  8446,  allowing  defendant 
legatees  to  share  in  benefit  of  decree;  Hamilton  v.  Savannah  etc.  R.  R. 
Co.,  49  Fed.  419,  and  Union  Mill  Co.  v.  Dangberg,  81  Fed.  89,  both 
holding  parties  not  indispensable  against  whom  no  affirmative  relief  is 
asked;  Cowen  v.  Adams,  78  Fed.  644,  24  C.  C.  A.  198,  holding  colegatecs 
not  necessary  parties  to  set  aside  receipt  given  by  one ;.  Martin  v.  Fort, 
83  Fed.  22,  27  C.  C.  A.  428,  holding  one  appointee  could  maintain  suit 
without  joining  other;  Thornton  v.  Tison,  95  Ala.  692,  10  South.  640, 
allowing  bill  against  trustee  by  beneficiaries  less  than  all;  Pulliam  v. 
Pnlliam,  10  Fed.  80,  Fed.  Cas.  ll,463a^  holding  legatees  joined  as  formal 
parties,  defendant  not  entitled  to  relief. 

Distinguished  in  Florence  Sewing  Machine  Co.  v.  Singer  Mfg.  Co.,  8 
Blatchf.  128,  Fed.  Cas.  4884,  dismissing  bill  where  all  licensers  not 
joined;  McPike  v.  WeUs,  54  Miss.  146,  146,  148,  164,  156,  holding  heir's 
right  to  maintain  suit  not  barred  by  Circuit  Court  decree. 

Ootirt  of  equity  adapts  its  decrees  to  the  necessities  of  each  case. 
Approved  in  Mississippi  Milk  v.  Cohn,  160  U.  S.  208,  87  L.  Ed.  1065, 
14  Sup.  Ct.  77,  holding  holder  of  State  judgment  may  intervene  and 
obtain  share  of  proceeds. 

Sureties  are  proper  parties  to  a  blU  against  an  administrator  where 
surety  would  be  liable  for  balance  found  due  against  administrator. 

Approved  in  Donahue  v.  Roberts,  1  McCrary,  113,  1  Fed.  449,  hold- 
ing sureties  properly  joined  with  administrator;  Slator  v.  McAvoy,  123 
Cal.  439,  56  Pac.  60,  holding  sureties  on  deceased  administrator's  bond 
proper  parties  for  accounting;  Buine  v.  Pollock,  .55  Miss.  312,  holding 
sureties  proper  parties  in  action  against  executor  for.  nonperformance 
of  duty;  Pace  v.  Pace,  19  Fla.  464,  holding  sureties  not  necessary  parties 
in  suit  against  guardian. 

Distinguished  in  Stevens  v.  Smith,  126  Fed.  709,  61  C.  C.  A.  624, 
holding  legatees  and  distributees  of  testator  are  indispensable  parties 
to  suit  in  Federal  court  by  heir  at  law  to  obtain  construction  of  will 
and  to  set  aside  some  of  its  provisions ;  Tucker  v.  Stewart,  147  Iowa  305, 
126  N.  W.  187,  surety  could  be  made  party  to  suit  to  set  aside  final 
report  of  administrator  for  frauds  but  were  not  required  so  to  do,  and 
VI— 4a 
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statute  of  limitations  does  not  begin  to  rnn  against  surety  until  such 
judgment  is  set  aside. 

Bill  is  not  multifarious  wUcli  em'braces  a  single  matter  and  wbich  af- 
fects all  defendants  alike;  although  it  involves  other  matters  necessarjr 
to  arrive  at  detennination  of  single  matter. 

Approved  in  Pulver  v.  Leonard,  176  Fed.  590,  bill  in  Federal  court  by 

guardian  of  one  State  against  guardian  in  another  and  makers  of  note 

alleging  that  guardian  wrongfully  satisfied  note  secured  by  mortgage 

under  authority  of  probate  court  secured  by  fraud,  and  for  accounting 

was  not  multifarious. 

i 


tm 
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Congress,  witkln  limits  of  its  power  of  taxation  under  the  Oonstita- 
tion,  is  supreme,  both  as  to  mode  and  subject. 

Approved  in  McCray  v.  United  States,  195  U.  S.  57,  49  L.  Ed.  96,  24 
Sup.  Ct.  769,  upholding  Comp.  Stats.  1901,  p.  2228,  §  8,  taxing  arti- 
ficially colored  oleomargarine. 

s 

Under  act  of  1866,  a  person  making  his  return  of  income  or  other 
moneys  subject  to  tax  in  coined  money  was  required  to  pay  tax  in  legal- 
tender  currency,  the  difference  in  value  between  coined  money  and  legal- 
tender  currency  being  added  and  tax  paid  on  increased  amount. 

Approved  in  Wells,  Fargo  &  Co.  v.  Shook,  8  Blatchf.  256,  Fed.  Gas. 
17,406,  computing  taxable  value  of  gross  receipts  in  legal-tender  cur- 
rency. 

Impost  is  a  duty  on  imported  goods  and  merchandise.  In  a  larger 
sense,  it  is  any  tax  or  imposition. 

Approyed  in  In  re  Farrell,  211  Fed.  213,  6  N.  C.  C.  A.  853,  tax  is 
pecuniary  burden  imposed  for  support  of  government,  and  assessment 
under  Workmen's. Compensation  Act  was  not  tax;  Hancock  v.  Singer 
Mfg.  Co.,  62  N.  J.  L.  334,  41  Atl.  849,  holding  impost  included  every 
enforced  contribution  from  company  to  State. 

Tax  upon  business  of  insurance  company,  amounts-  insured,  premiumB» 
etc.,  is  not  a  direct  tax,  but  a  duty  or  excise,  and  is  valid. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  152,  Ann.  Oas.  1912B» 
1312,  55  L.  Ed.  413,  31  Sup.  Ct.  342,  excise  tax  levied  upon  manufacture 
of  article  or  license  to  pursue  occupation  is  indirect,  and  need  not  be  ap- 
portioned according  to  population;  Spreckels  Sugar  Ref.  Co.  v.  McClaia, 
192  U.  S.  411,  412,  48  L.  Ed.  501,  24  Sup.  Ct.  380,  holding  War  Revenue 
Act  of  1898,  section  27,  imposing  tax  on  gross  annual  receipts,  in  excess 
of  two  hundred  and  fifty  thousand  dollars,  of  any  sugar  refining  company, 
is  excise  tax;  Yeazie  Bank  v.  Fenno,  8  Wall.  547, 19  L.  Ed.  487,  holding 
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tax  on  bank  circnlation  not  direct;  Scholey  v.  Rew,  23  Wall.  348,  23 
L.  Sd.  102,  holding  succession  tax  not  direct;  Springer  v.  United  States, 
102  U.  S.  601,  602,  26  L.  Ed.  259,  and  Smedberg  v.  Bentley,  22  Fed.  Cas. 
368,  both  holding  tax  on  income  not  direcl;  dissenting  opinion  in  Pol- 
lock V.  Farmers'  etc.  Loan  Co.,  157  U.  S.  626,  634,  647,  39  L.  Ed.  835, 
837,  842,  16  Sup.  Ct.  687,  majority  holding  tax  on  income  from  real 
property  direct;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc. 
Co.  158  U.  S.  661,  652,  654,  656,  657,  689,  711,  39  L.  Ed.  1130,  1131, 
1132,  1144,  1151,  15  Sup.  Ct.  926,  927,  928,  941,  949,  majority  holding 
tax  on  income  from  and  personal  property  direct. 

Distinguished  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  576,  577, 
589,  39  L.  Ed.  817,  829,  15  Sup.  Ct.  687,  688,  692,  holding  tax  on  income 
from  real  estate  direct  and  invalid. 

What  is  "direct  tax"  within  meaning  of  Federal  Constitution. 
Note,  Ann.  Oas.  1912B,  1329. 

Terms,  'income  or  articles,  or  objects  charged  with  internal  tax,"  in- 
clude **premninig/'  ^'agsessments,"  ''dividends,"  "nndlstrlbnted  sums,"  and 
"income"  of  company. 

Approved  in  Wells,  Fargo  &  Co.  v.  Shook,  8  Blatchf.  257,  Fed.  Cas. 
17,406,  holding  "gross  receipts"  of  express  companies  included  within 
terms  of  act;  Delcambre  v.  Clere,  34  La.  Ann.  1050^  holding  tax  included 
specified  charge  for  lieeping  butcher-shop. 

Taxable  personal  income  nnder  income  tax  statute.    Note,  Ann.  Oaa. 
19130,  1008. 

Constitutionality  of  income  tax.    Note,  27  L.  R.  A.  (N.  8.)  865. 

Poll  taxes.    Note,  29  L.  R.  A.  407. 

Suit  will  lie  to  recover  taxes  paid  under  protest 

Distinguished  in  Smith  v.  Schroeder,  15  Minn.  43,  holding  taxes  paid 
to  have  deed  recorded  not  recoverable  because  tax  -iilegaL 

7  Wall.  447-463,  19  L.  Ed.  207,  WABD  V.  SMITH. 

Bonds,  designating  bank  as  place  of  payment,  imj^ort  stipulation  that 
bolder  of  bonds  will  have  them  at  bank  at  maturity,  and  that,  at  same  time 
and  place,  obligors  will  produce  funds  to  pay  them. 

Approved  in  Stewart  v.  Henry  County,  66  Fed.  130,  holding  personal 
notice  unnecessary  where  funds  were  at  bank  at  maturity;  Mt.  Vernon 
Bridge  Co.  v.  Knox  County  Savings  Bank,  46  Ohio  St.  232,  20  N.  E.  344, 
holding  duty  of  holder  of  collateral  security  to  lodge  note  with  desig- 
nated bank;  Blakeslee  v.  Hewett,  76  Wis.  343,  44  N.  W.  1106,  holding 
bank  having  note  for  collection  authorized  to  demand  payment. 
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Where  bank  is  designated  as  place  of  payment,  and  bond  is  not  there 
at  maturity,  obligor  satisfies  his  contract  so  far  as  to  be  free  from  liability 
for  delay,  if  he  Is  there  with  necessary  funds  to  pay  it. 

Approved  in  Binghamton  Pharmacy  v.  First  Nat.  Bank,  131  Tenn.  716, 
176  S.  W.  1039,  where  makers  of  note  payable  at  particular  bank  had 
funds  in  bank  at  maturity  and  note  was  not  presented,  and  bank  became 
insolvent,  maker  is  not  discharged,  as  makers  were  absolutely  liable; 
Stewart  v.  Henry  County,  66  Fed.  129,  holding  interest  ceased  from  time 
money  ready  for  payment ;  Cheney  v.  Bilby,  74  Fed.  63,  20  C.  C.  A.  291, 
holding  right  to  subsequent  interest'  lost  where  notes  not  on  hand  at 
maturity ;  Carr  v.  State,  127  Ind.  214,  22  Abl  St.  Rep.  632,  11  L.  R^  A. 
374,  26  N.  E.  781,  holding  action  of  commissioners  in  stopping  payment 
of  interest  unwarranted;  Adams  v.  Hackcnsack  Imp.  Commission,  44 
N.  J.  L.  647,  43  Am.  Eep.  412,  holding  obligor  not  released  by  mere  de- 
positing of  funds  in  designated  bank. 

Distinguished  in  Pillow  v.  Brown,  26  Ark.  249,  refusing  to  abate  in- 
terest, where  debtor  made  no  attempt  to  pay. 

Where  bond,  specifying  bank  as  place  of  payment,  is  lodged  with  bank 
for  collection,  the  bank  becomes  agent  of  payee  or  obligee  to  receive  pay- 
ment. 

Approved  in  Carpenter  v.  National  Shawmut  Bank,  187  Fed.  3,  4,  109 
C.  C.  A.  66,  where  note  payable  at  "any  bank  in  Boston"  was  sent  for 
collection  to  bank  in  which  maker  had  deposit  when  note  matured,  bank 
was  not  authorized  to  jmy  note  from  dexxwit;  Fifth  Congr^ational 
Church  V.  Bright,  28  App.  D.  C.  241,  where  promissory  note  is  payable 
at  office  of  broker,  duty  of  maker  or  indorser  is  to  tender  payment 
there,  and  payee  finding  note  in  broker's  possession  has  right  to  assume 
broker  had  authority  to  receive  payment;  Baldwin's  Bank  of  Penn  Yan 
V.  Smith,  216  N.  Y.  79,  87,  97,  109  N.  E.  139,  142,  146,  holder  by  send- 
ing note  to  bank  for  collection  made  bank,  his  agent,  and  loss  caused  by 
bank's  insolvency  falls  on  holder. 

Where  bank  designated  in  bonds  as  place  of  payment  receives  moneys 
in  payment  of  such  bonds,  it  does  so  as  agent  of  obligors,  where  bonds  have 
not  been  lodged  with  it  for  collection. 

Approved  in  Dillingham  v.  Parks,  30  Ind.  App.  71,  65  N.  E.  304,  de- 
termining whether  transaction  was  payment  where  bank  was  agent  of' 
purchaser  of  mortgaged  realty  and  not  of  maker  of  note;  Wynn  v. 
Grant,  166  N.  C.  52,  81  S.  E.  965,  payment  due  on  written  security  to 
agent  not  having  possession  of  security  or  express  authority  to  receive 
payment  is  not  good;  Stansbury  v.  Embrey,  128  Tenn.  107,  47  L.  B.  A» 
(N.  S.)  980,  158  S.  W.  992,  making  note  payable  at  particular  bank 
does  not  make  bank  agent  of  owner  of  notes  to  receive  payment,  whero* 
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note  is  not  left  with  bank;  dissenting  opinion  in  ^chafer  v.  Olson,  24 
N.  D.  559,  Ann.  Gas.  19160,  653,  43  L.  B.  A.  (N.  S.)  762,  139  N.  W.  989, 
majority  holding  that  vendor  of  land  by  sending  deed  to  bank  made 
bank  agent  for  collection,  and  check  on  deposit  in  bank  accepted  by 
bank  was  payment,  though  no  remittance  was  made  to  vendor;  Cheney 
V.  Libby,  134  U.  S.  82,  88  L.  Ed.  824,  10  Snp.  Ct.  503,  holding  bank 
not  authorized  to  receive  money  for  payee ;  Mutual  Benefit  Life  Ins.  Co.  . 
V.  Miles,  81  Fed.  35,  holding  payment  made  to  bank  did  not  operate  as 
payment  of  mortgage;  Gatt  V.  Portman,  120  Ind.  386,  22  N.  E.  301, 
holding  deposited  funds  not  operating  as  payment  of  note;  Caldwell  v. 
Evans,  5  Bush,  381,  96  Am.  Dec.  859,  holding  bank  designated  in  note 
not  agent  of  payee;  Trowbridge  v.  Ross,  105  Mich.  600,  63  N.  W.  535, 
holding  mortgage  not  discharged  by  payment  to  bank;  St.  Paul  Nat. 
Bank  v.  Cannon,  46  Minn.  99,  24  Am.  St.  Eep.  193,  48  N.  W.  528,  allow- 
ing recovery  on  note,  though  money  deposited  in  bank ;  Adams  v.  Hack- 
ensack  etc.  Commission,  44  N.  J.  L.  645,  43  Am.  Rep.  410,  holding  loss 
of  deposited  funds,  dm  to  bank's  failure,  falls  on  obligor;  HoUinshead 
▼.  Stuart  ft  Co.,  8  N.  D.  35,  77  N.  W.  93,  holding  payment  at  designated 
place  did  not  discharge  mortgage;  Grissom  v.  Commercial  Nat.  Bank, 
87  Tenn.  361, 10  Am.  St.  Rep.  676,  8  L,  R.  A.  276,  10  S.  W.  778,  holdini? 
bank  without  authority  to  pay  note  out  of  funds  on  deposit;  Bank  of 
Montreal  v.  Ingerson,  105  Iowa,  361,  75  N.  W.  354,  Bartel  v.  Brown,  104 
Wis.  493,  80  N.  W.  803,  naming  place  of  payment  does  not  make  proper 
custodian  of  money  there  agent  of  owner. 

Duty   and   liability   of   bank   as   agent   for  collection.    Note,  34 
Am.  Dec.  308,  312. 

Law  of  bank  bills.    Note,  62  Am.  Dec.  452. 

Duties  of  banks  acting  as  collecting  agents.    Note,  77  Am.  St.  Rep. 
614,  629. 

Payment  to  bank  where  note  is  made  payable  as  discharging  maker. 
Note,  5  Ann.  Oas.  298. 

Payment  to  one  found  at  place  designated,  not  in  possessibn  of 
securities.     Note,  21  L.  R.  A.  (N.  S.)  53. 

Bank  to  which  paper  sent  for  collection  at  request  of  obligor  as 
agent  of  obligor  or  of  holder.    Note,  34  L.  R.  A.  (N.  S.)  736. 

liability  of  bank  taking  paper  for  collection  for  correspondent's  de- 
fault.   Note,  52  L.  R.  A.  (N.  S.)  652. 

Agents,  wltliOQt  special  authority,  cannot  receive  in  payment  of  prin- 
eipal*8  deM  anything  other  than  legal  currency  of  country,  or  bills  which 
pass  as  money  at  par  value  by  common  consent  of  community. 

Approved  in  Gowling  v.  American  Express  Co.,  102  Mo.  App.  372,  76 
S.  W.  713,  one  accepting  draft  in  payment  of  check  he  has  for  collection 
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is  liable  where  draft  is  stopped  by  debtor's  order;  Dixon  v.  Quay,  70 
N.  H.  162,  46  Atl.  456,  holding  collecting  bank  has  no  authority  to 
accept  savings  bank  deposit  book  in  payment  of  debt;  Fretz  v.  Stover, 
22  Wall.  208,  22  L.  Ed.  772,  charging  debtor  de  novo  where  payment 
made  in  Confederate  and  Virginia  bank  notes ;  McBurney  v.  Carson,  991 
U.  S.  571,  25  L.  Ed.  382,  decreeing  bonds  subsisting  securities  paid  in 
,  Confederate  notes;  Stoughton  v.  Hill,  3  Woods,  407,  Fed.  Cas.  13,501, 
giving  judgment  on  note  where  payment  made  to  attorney  in  Confeder- 
ate money;  Levi  v.  Nat.  Bank,  5  Dill.  108,  Fed.  Cas.  8289,  holding  ac- 
ceptance of  check  not  operating  as  payment ;  German  American  Bank  v. 
Third  Nat.  Bank,  10  Fed.  Cas.  254,  holding  check  received  by  bank  dkd 
not  constitute  payment  of  draft;  Opie  v.  Castleman,  32  Fed.  513,  hold- 
ing original  debt  not  extinguished  by  payment  of  depreciated  currency 
to  personal  representative;  llgenfritz  v.  Mutual  Benefit  Life  Ins.  Co., 
81  Fed.  31,  refusing  to  credit  pa3mients  made  to  agent  on  mortgage ;  Fer- 
guson V.  Morris,  67  Ala.  394,  holding  heirs  not  precluded  by  payment  in 
depreciated  currency ;  Bank  of  Antigo  v.  Union  Ji'rust  Co.,  149  111.  351, 
28  L.  B.  A.  614,  615,  36  N.  E.  1031,  holding  check  rightfully  dishonored ; 
Bank  of  Kansas  City  v.  Mills,  24  Kan.  610,  holding  proceeds  of  note 
appropriated  to  pa3anent  of  agent's  debt  belonged  to  principal;  State 
Bank  v.  Byrne,  97  Mich.  180,  37  Am.  St.  Bep.  333,  21  L.  B.  A.  754,  56 
N.  W.  356,  holding  depositor  not  relieved  from  liability  where  payment 
made  by  check;  Mangum  v.  Ball,  43  Miss.  295,  299,  5  Am.  Bep.  491,  494, 
holding  agent  liable  for  accepting  depreciated  currency  in  payment  of 
debt ;  Guignon  v.  First  National  Bank,  22  Mont.  145, 55  Pac.  1052,  allowing 
owner  of  draft  to  follow  proceeds  into  hands  of  receiver  of  bank ;  Moore 
V.  Pollock,  50  Neb.  904,  70  N.  W.  542,  holding  acceptance  of  note  and 
mortgage  did  not  discharge  principal's  claim;  Cram  v.  Sickel,  51  Neb. 
831,  66  Am.  St.  Bep.  480,  71  N.  W.  725,  holding  agent  without  authority 
to  take  mortgaged  property  in  satisfaction  of  debt ;  Moye  v.  Cogdell,  69 
N.  C.  95,  holding  acceptance  of  draft  by  attorney  did  not  dischai^c 
note;  Purvis  v.  Jackson,  69  N.  C.  483,  holding  payment  of  depreciated 
currency  into  court  did  not  satisfy  judgment ;  National  Bank  v.  Grimm, 
109  N.  C.  96,  13  S.  E.  869,  holding  agreement  entered  into  by  agent,  did 
not  prevent  full  recovery ;  Fifth  Nat.  Bank  v.  Ashworth,  123  Pa,  St.  218, 
2  L.  B.  A.  493,  16  Atl.  597,  holding  bank  accepting:  cashier's  check  liable 
to  sender  for  loss;  Ewart  v.  Saunders,  25  Gratt.  207,  holding  judgment 
not  satisfied  by  payment  of  Confederate  notes  to  agent;  Anderson  v. 
Gill,  79  Md.  318,  47  Am.  St.  Bep.  407,  25  L.  B.  A.  204,  29  Atl.  529,  hold- 
ing drawer  relieved  where  collecting  agent  received  payment  by  check. 
Distinguished  in  McMahon  v.  German- American  Nat.  Bank,  111  Miniu 
316,  29  L.  B.  A.  (N.  S.)  67,  127  N.  W.  9,  bank  authorized  to  make  pay- 
ments from  deposit  on  order,  of  guardian  was  liable  for  payments  made 
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to  person  not  guardian;  Bulow  ▼.  Witte,  3  S.  C.  325,  holding  sale  void 
where  master  received  purchase  price  in  Confederate  currency. 

Power  of  agent  to  collect,  to  receive  payment  in  other  than  money. 
Note,  15  Am.  Dec.  180. 

Authority  of  agent  to  receive  payment  in  other  than  money.    Note, 

21  E.  B.  0.  86,  88. 

. 

Ouzrent  bills,  redeemable  on  presentation,  and  passing  at  par  value, 
where  offered,  are  good  tender  for  debts,  unless  objected  to  at  time.  Notes 
not  tbus  current  or  redeemable  are  not  good  tender,  wbetber  objected  to  or 
nol. 

'Approved  in  Legal-Tender  Case,  110  U.  S.  445,  28  L.  Ed.  213,  4  Sup. 
Ct.  128,  holding  legal-tender  notes,  redeemed  and  reissued  legal  tender. 

Sufficiency  and  effect  of  tender.    Note,  6  E.  B.  0.  695. 

War  prevents  collection  of  interest  on  debts  existing  between  alien 
enemies  only  when  sucli.  debts  are  payable  to  belligerent  directly,  and  not 
when  a  known  agent  of  creditor  resides  in  same  jurisdiction  wltb  debtor 
to  receive  payment  of  such  debt,  nor  wben  one  of  several  joint  debtors 
resides  within  same  country  with  creditor  or  his  known  agent. 

Approved  in  Lamar  v.  Micou,  112  U.  S.  464,  28  L.  Ed.  755,  6  Sup.  Ct. 
226,  holding  guardian  not  discharged  from  obligation  to  account;  Chap- 
I)elle  V.  Olney,  1  Sawy.  410,  Fed.  Cas.  2613,  holding  interest  not  re- 
coverable on  debt  owing  to  inhabitant  of  Arkansas;  Brown  v.  Haitt,  1 
Dill.  391,  Fed.  Cas.  2011,  disallowing  interest  during  continuation  of  war; 
Hamilton  v.  Mutual  Life  Ins.  Co.,  9  Blatchf .  225,  Fed.  Cas.  5986,  hold- 
ing company  could  not  forfeit  policy  where  agent  refused  premium; 
Bigler  v.  Waller,  1  Chase,  345,  Fed.  Cas.  1404,  holding  interest  ceased 
where  occupation  was  prevented  by  war;  Cocks  v.  Izard,  5  Fed.  Cas. 
1156,  holding  principal  bound  by  proceedings  against  agent  in  loyal 
State;  Fisher  v.  Krutz,  9  Kan.  510,  holding  agency  continued  in  spite 
of  war;  Haggard  v«  Conkwright,  7  Bush.  20,  8  Am.  Bep.  299,. holding 
order  drawn  upon  resident  of  belligerent  State,  payable  within  State, 
not  illegal ;  New  York  Life  Ins.  Co.  v.  Clopton,  7  Bush,  189,  3  Am.  Bep. 
295,  allowing  recovery  on  policy  where  payments  of  premiums  refused 
by  former  agent ;  Buf ord  v.  Sx)eed,  11  Bush,  341,  holding  wife  had  author- 
ity to  employ  counsel,  husband  member  of  Confederate  army;  Statham 
V.  New  York  Life  Ins.  Co.,  45  Miss.  597,  7  Am.  Bep.  742,  holding  tender 
of  premiums  to  agent  saved  assured  from  default;  Sands  v.  New  York 
Life  Ins.  Co.,  50  N.  Y.  634,  638,  10  Am.  Bep.  542,  545,  holding  valid 
payment  of  premiums  to  agent  of  alien  enemy;  Hubbard  v.  Matthews, 
54  N.  Y.  52,  13  Am.  Bep.  567,  holding  notice  of  dishonor  served  upon 
agent  charged  principal;  McGaughy  v.  Berg,  4  Heisk.  699,  700,  holding 
void  assignment  of  note  to  party  within  Federal  lines;  Rodgers  v.  Bass, 
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46  Tex.  515^  holding  note  satisfied  by  payment  to  agent  and  legal  holder; 
Manhattan  Life  Ins.  Co.  v.  Warwick,  20  Gratt.  637,  3  Am.  Rep.  233, 
allowing  amount  of  insurance  to  be  collected,  though  last  premium  not 
paid;  Loud  v.  Burke,  22  Gratt.  261,  holding  valid  renewal  of  note  by 
agent;  Hale  v.  Wall,  22  Gratt.  431,  holding  bonds  discharged  by  pay- 
ment to  agent;  Small  v.  Lumpkin,  28  Gratt.  835,  holding  bond  satisfied 
by  payment  to  one  of  the  heirs;  Pilson  v.  Bushong,  29  Gratt.  237,  hold- 
ing within  power  of  attorney  to  collect  money  on  bonds;  Tait  v.  New 
York  etc.  Co.,  1  Mipp.  294,  Fed.  Cas.  13,726,  holding  policy  abrogated 
by  war;  Kershaw  v.  Kelsey,  100  Mass.  573,  97  Am.  Dec.  136,  upholding 
lease  of  plantation  situated  in  Confederate  State;  dissenting  opinion  in 
Pennywit  v.  Foote,  27  Ohio  St.  643,  majority  holding  attorney  without 
authority  to  waive  jurisdiction. 

Distinguished  in  New  York  life  Ins.  Co.  v.  Davis^  95  U.  S.  432,  24 
L.  Ed.  465,  holding  insurance  company  not  bound  by  tender  to  former 
agent;  Lash  v.  Lambert,  15  Minn.  427,  2  Am.  Rep.  147,  holding  inter- 
est recoverable  on  contract  maturing  after  war;  dissenting  ox)inion  in 
Manhattan  life  Ins.  Co.  v.  Warwick,  20  Gratt.  652,  majority  allowing 
insurance  to  be  collected  though  last  premium  not  paid;  Roberts  v. 
Cocke,  28  Gratt.  213,  holding  act  unconstitutional  allowing  courts  to 
abate  interest. 

Contracts  with  alien  enemies.    Note,  96  Am.  Dec.  628. 

Revocation  of  power  of  attorney.    Note,  47  Am.  Dec.  348. 

7  WaU.  454r^68,  19  K  Ed.  196,  OONFIBOATION  CASES. 

Oivll  suits  in  name  and  for  benefit  of  United  States  are  instltnted  in 
Circuit  and  District  Courts  by  district  attorneys,  a^d  while  pending  there, 
are  controlled  by  district  attorneys  under  instmctiona  of  attorney  general. 

Approved  in  Stockwell  v.  United  States,  3  Cliff.  302,  Fed.  Cas.  13,- 
466,  holdings  papers  relating  to  fraudulent  importation  of  goods  proi>- 
erly  in  vdistrict  attorney 's  hands ;  dissenting  opinion  in  Tennessee  v. 
Davis,  100  U.  S.  297,  25  L.  Ed.  662,  majority  holding  act  removing  in- 
dictment for  felony  into  Federal  court  valid. 

Circuit  and  District  Courts  will  not  recognize  any  suit  in  name,  and  for 
benefit  of  United  States,  as  being  regularly  before  them,  unless  United 
States  is  represented  by  district  attorney  or  someone  designated  by  bim. 

Approved  in  United  States  v.  Rosenthal,  121  Fed.  865,  holding  special 
assistant  attorney  general  cannot  aid  conduct  of  proceedings  before  grand 
jury;  In  re  Mason,  43  Fed.  513,  holding  commissioner  without  jurisdic- 
tion to  punish  for  contempt,  refusal  to  obey  subpoena. 

Forfeiture  under  acts  of  Congress  vests  in  Ubited  States  a  title  over- 
reaching that  of  a  bona  fide  purchaser,  though  acquired  before  seianire  and 
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condomnattoii,  'Siieli  title  ext«nd8  by  way  of  relation  back  to  criminal 
offeDse. 

Approved  in  Denham  v:  Robinson,  72  W.  Va.  248,  Ann.  098.  1916D, 
997,  46  L.  R.  A.  (N.  S.)  1123,  77  S.  E.  ^72,  nolle  prosequi  after  in- 
dictment i^  criminal  case,  though  concurred  in  by  attorney  general,  was 
ineffective  without  consent  of  court. 

Distinguished  in  United  States  v.  Sixty-four  Barrels,  3  Cliff.  315, 
317,  Fed.  Cas.  16,306,  holding  title  of  United  States  extended  to  date 
of  seizure  only, 

TXnder  act  of  Marcb  8,  1797,  Secretary  of  Treasury  was  given  authority 
to  remit  fines,  penalties  and  forfeitures,  whether  accruing  subsequent  to 
final  Judgment  or  not,  and  also  to  remit  share  of  Informer. 

Approved  in  United  States  v.  150-7/12  Dozen  Long  Gloves,  168  Fed. 
1012,  applicant  for  remission  of  penalty  of  forfeiture  of  imported  mcr- 
chMidise  not  barred  by  failure  to  defend  in  forfeiture  proceedings; 
Snell  V.  Campbell,  24  Fed.  887,  holding  repeal  of  statute  prevents  col- 
lection of  penalty;  Webber  v.  Howe,  36  Mich.  155,  24  Am..  B^.  592» 
holding  repeal  of  statute  not  validating  prior  illegal  sale. 

Informations  to  recorec  municipal  forfeitures  must  be  Instituted  In 
name  of  United  States  and  prosecuted  In  subordinate  courts  by  district  at- 
torney; In  8ni»reme  Oeurt  by  attorney  general.  When  seizure  made  on  navi- 
gable waters^  case  belongs  to  Instance  side  of  subordinate  court;  when  made 
on  iandy  suit  is  one  of  common  law,  and  claimants  entitled  to  Jury  trial. 

Approved  in  Morris's  Cotton,  8  Wall.  511,  19  L.  Ed.  482,  holding 
District  Court  without  jurisdiction  to  proceed  in  admiralty  against  cot- 
ton; Gamharts  v.  United  States,  16  Wail.  165,  21  L.  Ed.  276,  revers- 
ing default  judgment  where  answer  stricken  out  by  court;  dissenting 
opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  375,  25  L.  Ed» 
204,  majority  holding  supervisory  action  of  Circuit  Court  over  District 
Court  judgments  not  reviewable;  United^  States  v.  Ford,  99  U.  S.  597, 
25  L.  Ed.  400,  holding  district  attorney  without  authority  to  agree  not 
to  prosecute. 

Under  act  of  August  6,  1861,  the  name  of  informer  is  not  necessary  in 
the  information;  the  Informer  not  being  entitled  In  any  manner  to  be  heard 
In  the  condemnation  proceedings. 

Approved  in  United  States  v.  Huckabee,  16  Wall.  431,  433,  21  L.  Ed. 
463,  464,  holding  claimants,  under  confiscation  acts,  cannot  join  with 
United  States  to  establish  title. 

Informer's  interest,  under  confiscation  act  of  1861,  in  subject  matter  of 
rait,  is  conditional,  and  remains  so  until  money  is  paid  over  as  required  by 
law 

Approved  in  In  re  Jayne,  28  Fed,  422,  holding  informer  under  bank- 
roptcy  law  without  vested  interest  in  funds  recovered  by  government* 
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Informer  liavtng  no  vested  interest  in  suit  proseciited  under  act  of 
Aiigost  6»  1861,  sucli  suit  can  properly  be  discontinned  by  attorney  general 
without  consent  of  informer. 

Distinguished  in  United  States  ▼.  Griswold,  11  Sawy.  72,  24  Ted.  363, 
holding  private  prosecutor  could  maintain  forfeiture  against  .objection 
of  United  States. 

Quitclaim  actions — ^Rights  of  informer.    Note,  50  Am.  St.  Rep.  560. 

7  WalL  463-482,  19  L.  Ed.  249,  UNITED  STATES  v.  ADAMS. 

It  is  Secretary  of  War's  duty  to  see  to  proper  execution  of  contracts 
entered  into  by  himself  or  those  under  him,  to  terminate  them  if  tainted 
with  fraud,  and  where  the  place  of  contract  was  relnote  from  Washington, 
it  was  held  proper  to  appoint  commissioiiers  to  ascertain  fact  of  ftaud. 

Approved  in  United  States  v.  Lamont,  2  App.  D.  C.  546,  bid  for  con- 
tract for  public  work  departing  from  specifieations  as  to  time  for  per- 
formance may  be  rejected  by  head  of  department,  though  subordinate 
approved  and  accepted. 

Where  claims  against  government  are  voluntarily  submitted  to  com- 
missions and  passed  upon,  the  receipt  and  acceptance  of  amount  found  due 
bars  further  legal  demand  against  government  upon  such  claims. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Clark,  178  U.  S.  369,  44  L.  Ed. 
1107,  20  Sup.  Ct.  930,  holding  payment  of  specified  sum  conceded  to  be 
due  by  including  certain  items,  but  excluding  disputed  items  on  condition 
that  sum  so  paid  shall  be  received  in  full  satisfaction,  extinguishes 
debt;  La  Plata  County  v.  Morgan,  28  Colo.  324,  65  Pac.  41,  holding 
where  claim  against  county  was  allowed  in  part  acceptance  of  warrant 
therefor  was  full  satisfaction;  Paulson  v.  Ward  County,  23  N.  D.  605^ 
Ann.  Cas.  1914D,  822,  42  L.  R.  A.  (N.  S.)  Ill,  137  N.  W.  487,  claimant 
accepting  warrant  for  less  than  amount  due  from  county  cannot  sue  for 
balance;  County  Comnirs.  v.  Seawall,  3  Okl.- 287,  41  Pac.  594,  where 
claim  against  county  is  allowed  in  part  and  warrant  drawn  for  part 
allowed  is  accepted,  recovery  on  disallowed  part  of  claim  is  barred; 
United  States  v.  Justice,  14  Wall.  550,  20  L.  Ed.  756,  holding  acceptance 
of  amount  awarded  conclusive,  though  receipt  not  in  full;  Mason  v. 
United  States,  17  Wall.  73,  21  L.  Ed.  565,  holding  execution  of  second 
contract  relieved  government  from  liability  on  original;  Pray  v.  United 
States,  106  U.  S.  595,  27  L.  Ed.  265,  1  Sup.  Ct.  484,  holding  employee 
paid  by  month  not  entitled  to  pay  for  Sunday ;  United  States  v.  Mowry, 
154  U.  S.  564,  19  L.  Ed.  256,  14  Sup.  Ct.  1213,  and  United  States  v. 
Morgan,  154  U.  S.  565,  19  L.  Ed.  256,  14  Sup.  Ct.  1213,  both  holding 
acceptance  of  awarded  amount  barred  claim  for  balance ;  Spring^eld  etc. 
R.  R.  Co.  V.  Allen,  46  Ark.  220,  holding  receipt  in  full  of  unliquidated 
demand  bar  to  subsequent  action  on  demand;  Tanner  v.  Merrill,  108 
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Mich.  62,  62  Am.  St.  Bep.  690,  Sl  L.  B.  A.  173,  65  N.  W.  665,  holding 
receipt  in  full  conclusive  against  further  recovery;  Treat  v.  Price.  47 
Neb.  883,  66  N.  W.  836,  holding  acceptance  of  money  tendered  as  full 
payment  operated  as  such;  Board  of  County  Commrs.  v.  Seawell,  3  Okl. 
287,  41  Pac.  594,  holding  accepting  warrant  prevented  further  demand 
for  amount  disallowed;  United  States  v.  Adams,  9  Wall.  560,  19  L.  Ed. 
584,  and  United  States  v.  Child,  12  Wall.  243,  20  L.  Ed.  362,  both  hold- 
ing receipt  of  amount  allowed  barred  further  demand,  though  claim  not 
presented. 

J)istinguished  in  dissenting  opinion  in  United  States  v.  Child,  12  Wall. 
246,  20  L.  Ed.  363,  majority  holding  claim  for  balance  barred,  though 
claim  not  presented;  Chicago  etc.  R.  R.  Co.  v.  Clark,  92  Fed.  977,  35 
O.  C.  A.  120,  holding  receipt  and  acceptance  of  payment  not  preventing 
claim  for  balance. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  828. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  798. 

Aeeeptanee  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  113. 

7  Waa  482-487,  19  Ii.  Ed.  278,  UNITED  STATES  Y.  XIBBY. 

Act  of  Congress  providing  for  punishment  of  persons  obstructing  the 
mails  aiipHes  only  to  persons  knowingly  and  willfully  obstructing  or  re- 
tarding their  passage  and  performing  acts  complained  of  with  intention 
that  such  shall  be  their  operation.  When  acts  are  themselves  unlawful,  in- 
tention to  obstruct  will  be  imputed  to  their  author,  although  the  attain- 
ment of  other  ends  may  have  been  his  primary  object.  One  arresting  mail- 
carrier  on  felony  charge  is  not  indictable  for  obstructing  the  mails. 

Approved  in  United  States  v.  Fifty  Waltham  Wateh  Movements,  139 
Fed.  300,  where  one  intentionally  failed  to  enter  goods  at  custom-house, 
though  if  duly  imported  they  are  free  of  duty,  merchandise  is  forfeit- 
able under  Rev.  Stats.,  §  3082 ;  Harper  v.  Endert,  103  Fed.  913,  holding 
refusal  of  owners  to  toll-road  to  permit  mail-carrier  to  pass  gates  with- 
out payment  of  toll  is  not  unlawful  obstruction  of  mail ;  Tepper  v.  Bos- 
ton Elevated  Ry.  Co.,  192  Mass.  50,  78  N.  E.  384,  plaintiff  injured  by 
mail-car,  could  not  recover,  where  he  failed  to  make  specific  objection 
to  instructions  overlooking  testimony  that  he  did  not  know  this  was 
mail-car;  dissenting  opinion  in  Ex  parte  Lorenzen,  128  Cal.  442,  79 
Am.  St.  Rep.  55,  61  Pac.  72,  majority  upholding  ordinance  requiring 
street-car  transfers  to  be  issued  and  delivered  witliin  car  from  wliich 
transfer  is  made  and  received  only  within  car  to  which  it  is  made,  ^nd 
prohibiting  anyone  except  car  agent  from  selling  or  giving  transfers; 
United  States  v.  Stevens,  2  Hask.  170,  Fed.  Cas.  16,392,  holding  intent 
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to  obstruct  mails  flows  from  unlawful  act  that  so  operates;  United  States 
v.  Kane,  9  Sawy.  616,  19  Fed.  44,  holding  discharged  railroad  laborers 
obstructing  passage  of  mail  within  the  prohibition;  United  States  v. 
Claypool;  14  Fed.  128,  holding  mail  matter  ready  for  delivery  at  post- 
o£Qce  is  on  its  pltssage;  United  States  v.  Bean,  24  Fed.  Cas.  1049,  hold- 
ing exemption  extends  to  drivers  of  United  States  mail,  waiting  for 
mail ;  United  States  v.  Woodward,  44  Fed.  593,  holding  where  defendant 
fought  with  postmaster,  jury  must  be  instructed  as  to  knowledge  and 
intent;  United  States  v.  Sears,  55  Fed.  270,  holding  toll-gate  keeper 
cannot  justify  his  act  because  mail  carrier  refused  to  pay  tolls;  Budd 
V.  Budd,  59  Fed.  738,  United  States  v.  Clark,  25  Fed.  Cas.  444,  and  In 
re  Grand  Jury,  62  Fed.  843,  all  holding  stoppage  of  mail  train,  though 
defendant  willing  for  mail-car  to  proceed,  punishable;  United  States 
V.  Cassidy,  67  Fed.  704,  following  rule;  Blake  v.  United  States,  71  Fed. 
290,  291, 18  C.  C.  A.  117,  holding  scienter  must  be  alleged. 

Meaning  of  term  ''knowingly.''    Note,  Ann.  Oas.  1912A,  435. 

Persons  In  the  public  service  are  net  placed  by  their  positions  above 
responsibility  to  tbe  legal  tribunals  of  tlM  country,  and  to  oitfliiary  procewes 
for  arrest  and  detention  wlien  accused  of  felony. 

Approved  in  State  v.  Waite,  101  Iowa,  380,  70  N.  W.  597,  holding  Fed- 
eral officer  may  be  prosecuted  under  State  statutes  for  f^ony ;  Penny  v. 
Walker,  64  Me.  434,  18  Am.  Rep.  272,  holding  mail  carrier  may  be  ar- 
rested for  violation  of  liquor  law  not  felony;  In  re  Neagle,  135  U.  S. 
79,  84  L.  Ed.  77,  10  Sup.  Ct.  673,  dissenting  opinion  in  majority  holding 
United  States  marshal  not  amenable  to  California  laws  for  killing  as- 
sailant of  United  States  circuit  judge. 

Distinguished  in  United  States  v.  Fulhaft,  47  Fed.  805,  holding  mar- 
shal may  exercise  force  to  fulfill  duty  of  arrest. 

Construction  of  statutes  should  be  sensible.  General  terms  should  be 
so  limited  as  not  to  lead  to  injustice,  oppression  or  absurd  consequences. 
It  will  always  be  presume  that  the  legislature  intended  exceptions  to  Its 
language,  which  would  avoid  results  of  this  character.  The  reason  of  the 
law  in  such  cases  should  prevail  over  its  letter. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  213,  47  L.  Ed.  1021,  23 
Sup.  Ct.  789,  holding  Newlands  resolution  accepting  cession  of  Hawaii 
did  not  substitute  criminal  proceedings  by  gi*and  and  petit  jury  for 
procedure  existing  in  Hawaii;  Pirie  v.  Chicago  Title  &  Trust  Co.,  182 
U.  S.  452,  45  L.  Ed.  1179,  21  Sup.  Ct.  912,  holding  Bankruptcy  Act  of 
1898,  §  57g,  for  surrender  of  preferences  as  condition  of  proving  claims 
is  not  penal  requirement  to  be  strictly  construed;  Knowlton  v.  Moore, 
178  U.  S.  77,  44  L.  Ed.  984,  20  Sup.  Ct.  761,  upholding  proc^ressive  inheri- 
tance tax  imposed  by  war  revenue  act  of  1898;  Western  Union  Tel.  Co. 
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V.  Geoi^a  "R.  &  Banking  Co.,  227  Fed.  289,  contract  between  telegraph 
company  and  railroad  company  construed  to  control  parties  in  operation 
of  telegraph  lines  and  not  to  affect  duration  of  telegraph  company's  ease- 
ment in  right  of  way ;  United  States  v.  Atlantic  Coast  Line  Co.,  224  Fed. 
164,  where  railroad  telegraph  operator  was  detained  in  court  as  wit- 
ness, causing  two  other  operators  to  work  more  than  nine  hours  in 
violation  of  statute,  first  was  case  of  emergency,  but  railroad  was  liable 
for  second;  Van  Dyke  v.  Geary,  218  Fed.  127,  State  statute  defining 
water  corporation  to  include  every  corporation  or  person  operating  water 
system  for  compensation  authorizes  commission  to  regulate  rates  for 
water  system  operated  under  individual  name;  In  re  Schrape,  217  Fed. 
145,  statute  providing  for  naturalization  of  aliens  in  navy,  marine  corps, 
and  revenue  cutter  service  without  previous  declaration  of  ititention 
applies  only  to  those  in  service, -where  application  made,  or  eligible  for 
re-enlistment;  Botsford  v.  United  States,  215  Fed.  513,  132  C.  C.  A.  22, 
statute  excluding  from  mails  "matter  otherwise  mailable"  inclosed 
in  objectionable  cover  includes  nonmailable  newspaper  with  part 
of  first  page  exposed;  Siegel  v.  New  York  Cent,  ft  H.  R.  R.  R.  Co., 
178  Fed.  875,  railroad  company  not  liable  for  death  of  brakeman  caused 
by  defective  coupling  while  shifting  car  to  send  it  to  shops  for  repairs ; 
In  re  Halsey  Electric  Generator  Co.,  175  Fed.  832,  bankruptcy  statute 
giving  taxes  priority  to  creditors  gives  priority  of  payment  only  from 
net  iassets,  and  expense  of  administering  estate  has  priority  over  taxes; 
United  States  v..  Illinois  Cent.  R.  Co.^  170  Fed.  549,  95  C.  C.  A.  628, 
railroad  company  having  equipped  cars  witn  automatic  couplers  is 
required  to  use  diligence  in  discovering  defects,  but  is  not  liable  for 
violation  of  safety  appliance  act  for  merely  transporting  car  with  de- 
fective coupler;  United  States  v.  Dillin,  168  Fed.  817,  94  C.  C.  A.  337, 
statute  providing  for  distress  warrants  against  officers  should  not  be 
so*  construed  as  to  exclude  officers  found  delinquent  at  close  of  their 
term;  In  re  Caldwell,  164  Fed.  517,  musicians  employed  at  regular 
wages  to  play  in  theater  are  "servants"  within  meaning  of  bankruptcy 
act  and  entitled  to  priority  over  ordinary  creditors;  Shallus  v.  United 
States,  162  Fed.  655,  89  C.  C.  A.  445,  term  "sheets  commercially  known 
AS  tin  plates'*  in  tariff  act  means  rectangular  sheets,  and  does  not  in- 
clude small  disks;  Cumberland  Tel.  &  Tel.  Co.  v.  Kelly,  160  Fed.  319, 
16  Ann,  Oas.  1210,  87  C.  C.  A.  268,  where  telephone  cable  to  plaintiff's 
-distriet  was  full  when  plaintiff  applied  for  direct  service,  furnishing 
patrons  fo;r  party-line  service  in  same  district  prior  to  plaintiff  was  not 
discrimination  in  violation  of  statute;  Taber  Lumber  Co.  v.  O'Neal, 
160  Fed.  601,  87  C.  C.  A-  498,  contract  providing  that  complainants 
should  have  right  to  log  certain  land  "unless  railroad  spur  is  built 
to  Sand  Lake"  contemplated  spur  which  complainants  could  use  as 
matter  of  right  to  execute  contract,  not  one  built  *by  corporation  to 
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log  other  lands;  United  States  v.  Illinois  Cent.  Ry.  Co.,  156  Fed.  186, 
railroad  company  not  liable  for  violation  of  safety  Appliance  Act  for 
hauling  empty  cars  of  freight  train  in  interstate  traffic,  where  car  was 
properly  equipped  at  beginning  of  journey,  and  no  negligence  in  remedy- 
ing defect  was  found;  Taylor  v.  United  States,  152  Fed.  4,  81  C.  C.  A. 
197,  immigration  act  requiring  master  of  vessel  to  take  due  precautions 
to  prevent  aliens  from  landing  includes  alien  members  of  ship's  crew; 
Mottley  V.  Louisville  etc.  R.  Co.,  150  Fed.  411,  act  of  1906,  prohibiting 
free  passes,  did  not  invalidate  contract  made  in  1871,  by  which  carrier 
agreed  to  give  pass  for  life  in  consideration  of  release  of  damages; 
Whitfield  V.  Aetna  Life  Ins.  Co.,  144  Fed.  360,  75  C.  C.  A.  358,  constru- 
ing Rev.  Stats.  Mo,  1899,  §  7896,  relating  to  suicide  of  insured  as  de- 
fense to  action  on  policy;  United  States  v.  Ninety-nine  Diamonds,  139 
Fed.  965,  2  L.  B.  A.  (N.  S.)  185,  72  C.  C.  A.  9,  one  having  right  of  pes- 
session  of  and  lien  on  goods  for  duty  paid,  with  option  to  purchase, 
is  not  liable  under  Comp.  Stats.  1901,  p.  1895,  §  9,  because  of  his  making 
entry  as  owner;  United  Shoe  M.  Co.  v.  Duplessis  Ind.  Shoe  M.  Co., 
133  Fed.  933,  under  Comp.  Stats.  1901,  p.  589,  patent  suit  against  alien 
may  be  brought  in  any  district  in  which  defendant  is  found;  Mutual 
Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  858,  59  C.  C.  A.  63,  holding 
Rev.  Stats.  Mo.  1879,  §  5983,  providing  against  forfeiture  of  life  in- 
surance policy  on  which  two  full  annual  premiums  have  been  paid,  does 
not  apply  to  policies  issued  on  assessment  plan;  Ex  parte  Reaves,  121 
Fed.  850,  holding  under  United  States  Comp.  Stats.  1901,  p.  1007,  for- 
bidding naval  enlistment  of  minors  without  parents'  consent,  minor 
enlisting  without  consent  of  parent  cannot  be  punished  for  desertion; 
Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed.  151,  holding  Mo.  Sess.  Lavrs 
1899,  p.  228,  §  5,  does  not  authorize  beer  inspector  to  open  packages 
of  beer  brought  from  outside  of  State  and  inspect  contents  where  affi- 
davit has  been  made ;  St.  Paul,  M.  ft  M.  Ry.  Co.  v.  Western  Union  Tel. 
Co.,  118  Fed.  515,  55  C.  C.  A.  263,  holding  under  contract  between  tele- 
graph line  and  railroad  to  build  telegraph  line  along  railroad  right  of 
way,  which  provided  that  it  should  continue  -in  force  for  ten  years, 
telegraph  lines  did  not  become  railroad's  property  on  expiration  of  ten 
years;  Tsoi  Siin  v.  United  States,  116  Fed.  926,  54  C.  C.  A.  154,  hold- 
ing under  act  of  November  3,  1893,  Chinese  woman  lawfully  in  country 
prior  to  enactment  of  any  exclusion  laws  who  failed  to  procure  certifi- 
cate where  she  was  married  to  American  citizen  cannot  be  deported; 
In  re  Moore,  111  Fed.  149,  holding  judgment  imposing  fine  as  punish- 
ment for  violation  of  State  statute  is  not  provable  against  estate  of  de- 
fendant in  bankruptcy;  Knights  Templars'  etc.  Co.  v.  Jarman,  104  Fed. 
644,  44  C.  C.  A.  93,  holding  clause  in  life  insurance  application  that 
applicant  agrees  if  accepted  to  abide  by  constitution  and  rules  of  com- 
pany as  they  no;^  are  or  may  be  constitutionally  changed  thereafter 
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does  not  give  assent  in  advance  to  change  in  constitution  or  rules  les- 
sening value  of  policy;  Roberts  ▼.  Pacific  etc.  Nav.  Co.,  104  Fed.  578, 
holding  suit  by  citizen  of  State  where  it  is  brought  against  citizen  of 
different  State  and  an  alien  is  removable  on  joint  petition  of  both 
defendants;  Norcross  v.  Nathan,  99  Fed.  418,  holding  bankruptcy  court 
has  jurisdiction  of  suit  by  bankruptcy  trustee  against  bankrupt  and 
another  to  set  aside  alleged  fraudulent  conveyance  from  bankrupt  to 
codefendant,  though  parties  are  all  citizens  of  same  State;  In  re  Hig- 
gins,  97  Fed.  776,  holding  Bankruptcy  Act  of  1898,  §  67c,  dissolving 
attachment  liens  obtained  within  four  months  prior  to  petition,  refers 
to  beginning  of  that  part  of  proceedings  whose  special  object  is  to  se- 
cure lien  on  property  of  debtor;  Ex  parte  Lowe,  4  Ala.  App.  262,  59 
South.  72,  statute  authorizing  municipalities  to  license,  tax  or  prohibit 
billiard  and  pool  tables  refers  only  to  public  places,  and  does  not  affect 
right  of  individual  to  keep  billiard  or  i)ool  table  in  his  home;  Creek- 
American  Produce  Co.  v.  Illinois  Cent.R.  Co.,  4  Ala.  App.  381,  58  South. 
995,  words  "track  delivery"  in  statute  mean  tracks  maintained  by 
railroad  companies  at  accessible  place  for  unloading  for  purpose  of 
delivering  freight  in  carload  lots;  Hicks  v.  Krigbaum,  13  Ariz.  240, 
108  Pac.  484,  statute  providing  for  vote  of  *'ta<  payers  of  district" 
on  school  bonds  limits  vote  to  those  who  pay  taxes  on  property  within 
district ;  Ex  parte  McClain,  134  Cal.  Ill,  66  Pac.  70,  upholding  city  or- 
dinance making  it  unlawful  for  any  person  to  hi^ve  lottery  tickets  in 
possession;  Ex  parte  Lorenzen,  128  Cal.  439,  79  Am.  St.  Rep.  53,  61 
Pac.  70,  upholding  city  ordinance  prohibiting  street-car  passenger  from 
selling  or  giving  away  transfer  and  punishing  violation  thereof;  People 
V.  Earl,  19  Cal.  App.  72,  124  Pac.  888,  offense  denounced  by  statute 
was  disclosure  by  persons  engaged  in  transmission  of  messages,  and  not 
by  ordinary  individuals  learning  contents  through  innocent  means; 
United  States  v.  Cella,  37  App.  D.  C.  431,  provision  in  act  prohibit- 
ing bucket-shopping  penalizing  contracts  refers  to  bucket-shopping 
contracts;  Mackall  v.  District  of  Columbia,  16  App.  D.  C.  307,  criminal 
prosecution  for  selling  malt  extract  never  used  as  intoxicant  cannot  be 
maintained  under  statute  regulating  sale  of  intoxicating  liquors;  State 
V,  Qish,  168  Iowa,  78,  160  N.  W.  40,  defendant  paying  license  tax  in 
advance  and  displaying  old  number  plates  until  Secretary  of  State 
should  supply  new  ones  complied  substantially  with  statute  for  annual 
re-registration  of  motor  cars;  Louisville  etc.  R.  Co.  v.  Mottley,  133 
Ky.  660,  118  S.  W.  985,  annual  pass  for  life  issued  by  carrier  to  per- 
son injured  in  settlement  of  claims  for  damages  was  not  "free  pass" 
prohibited  by  statute ;  State  v.  B^ker,  135  La.  100,  64  South.  996,  stat- 
ute providing  that  ballots  be  kept  by  clerk  of  court  six  months  and 
then  destroyed  did  not  require  clerk  to  destroy  ballots  needed  as  evi- 
dence in  criminal  prosecution  of  election  officers;  State  v.  Bolden,  107 
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La.  118;  90  Am.  St.  Bep.  280,  31  South.  894,  and  State  of  Louisiana  ▼. 
Sonier,  107  La.  795,  32  South.  176,  hoth  upholding  section  1  of  Act  44 
of  1898,  making  it  an  offense  to  shoot  or  cut  any  person  with  danger- 
ous weapon  with  intent  to  kill;  Carrigan  v.  Stillwell,  99  Me.  437,  68 
L.  R.  A.  886,  59  Atl.  686,  Rev.  Stats.,  c  28,  §  38,  requiring  fire-escapes 
on  buildings  where  presence  of  workmen  required  above  first  floor,  does 
not  apply  to  ground  floor  restaurant,  whose  kitchen  is  on  third  floor, 
and  only  three  employed  in  kitchen;  McGannon  v.  Fire  Ins.  Co.,  127 
Mich.  649,  89  Am.  St.  Rep.  512,  87  N.  W.  65,  holding  under  contract 
of  insurance  whereby  insured  agreed  to  keep  watchman  at  all  times  when 
mill  was  nof  in  operation,  absence  of  watchman  without  insured's  knowl- 
edge did  not  release  liability  of  insurer;  Perry  v.  Strawbridge,  209  Mo. 
643,  645,  123  Am.  St  Rep.  610,  14  Ann.  Gas.  92,  16  L.  R.  A.  (N.  S.) 
244,  108  S.  W.  647,  648,  statute  providing  that  widower  should  inherit 
one-half  of  estate  of  wife  dying  without  child  did  not  apply  to  husband 
^ho  killed  wife  and  three  hours  afterward  killed  himself;  Keeney  v. 
McVoy,  206  Mo.  68,  103  S.  W.  953,  word  ''children"  in  statute  pro- 
viding that  widow  having  children  may  elect  to  take  child's  share  in 
real  estate  of  husband  includes  grandchildren;  Stubbs  v.  Mulholland, 
168  Mo.  73,  67  S.  W.  658,  holding  that  discharge  of  x>erson  charged 
with  penitentiary  offense  was  prima  facie  evidence  of  want  of  probable 
cause  though  magistrate  certified  to  contrary;  Cram  v.  Chicago  etc. 
R.  Co.,  84  Neb.  610,  26  L.  R.  A.  (N.  S.)  1022,  122  N.  W.  33,  statute 
nbt  containing  exceptions  as  to  liability  for  failure  to  deliver  carload 
of  stock  within  time  limit  was  not  void,  as  reasonable  interpretation 
would  make  certain  exemptions;  Board  of  Health  v.  Court  of  Common 
Pleas,  83  N.  J.  L.  395,  85  Atl.  218,  legislature  did  not  intend  to  subject 
discretionary  acts  of  local  board  of  health  in  establishing  quarantine 
to  review  by  local  court;  Territory  v.  Pinney,  15  N.  M,  632,  114  Pac. 
369,  statute  providing  that  ''all  delinquent  taxes '*  for  certain  years 
shall  be  distributed  to  general  county  fund  and  general  school  fund 
does  not  include  taxes  levied  for  city  purposes;  State  v.  Brodigan,  37 
Nev.  256,  141  Pac.  992,  where  statute  provided  for  salary  of  only  one 
judge  in  each  district  except  second  words  omitted  in  enrolled  bill  were 
inserted  to  make  bill  read  one  judge  in  each  district  instead  of  two; 
Goldfield  Consol.  Co.  v.  State,  35  Nev.  184,  127  Pac.  79,  statute  con- 
strued to  exempt  patented  mining  claim  from  taxation  except  on  pro- 
ceeds where  one  hundred  dollars'  .worth  of  labor  has  been  expended 
on  mine  during  year;  State  v.  Earnhardt,  170  N.  C.  727,  728,  86  S.  E. 
961,  failure  of  superintendent  of  chain  gang  to  require  felon  to  wear 
uniform,  while  at  work  was  not  misdemeanor,  where  judgment  assign- 
ing convict  to  work  was  not  i^  compliance  with  statute  requiring  des- 
ignation of  those  convicted  of  felony  and  of  those  convicted  of  mis- 
demeanor; McGannon  v.  State,  33  Okl.  155,  Ann.  Oas.  1914B,  620,  124 
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Pac.  1067,  eonstitutional  provision  that  statutes  for  taxation  should 
specify  purpose  applies  only  to  annually  recurring  taxes,  not  to  inheri- 
tance tax  upon  transfer  of  property;  Moody  v.  McKinney,  73  S.  C.  440, 
53  S.  E.  544,  where  person  did  not  voluntarily  lend  team  to  another 
under  circumstances  which  should  have  led  him  to  believe  it  would  be 
used  to  transport  liquor  at  night,  team  not  liable  to  confiscation  under 
Crim.  Code,  §  594 ;  Memphis  St.  Ry.  Co.  v.  Byrne,  119  Tenn.  331,  104 
S.  W.  473,  statute  creating  Court  of  Civil  Appeals  excepted  from  its 
jurisdiction  all  cases  involving  constitutional   questions,  election  con- 
tests,  State   revenue,   and  ejectment   suits,   whether   originating   and 
brought  up  from  chancery  courts  or  circuit  and  common-law  courts; 
Gant  V.  American  Legion  of  Honor,  107  Tenn.  623,  64  S.  W.  1075,  hold- 
ing clause  in  fraternal  insurance  policy  whereby  insured  agrees  to  con- 
form to  rules  igid  laws  of  order  now  in  force  or  which  may  be  there- 
after adopted  does  not  give  association  power  to  amend  by-laws  so  as  to 
reduce  amount  payable  on  policy;  State  v.  Shorrock,  65  Wash,  214,  104 
Pac.  216,  statute  requiring  vaccination  as  condition  of  school  member- 
ship was  not  rex>ealed  by  statute  for  compulsory  education,  though 
vaccination  thereby  made  compulsory;   Somo  Lumber  Co.  v.  Lincoln 
Co.,  110  Wis.  294,  86  N.  W.  1025,  construing  legislative  act  authorizing 
cities  incorporated  by  special  act  to  surrender  charter  and  adopt  gen- 
eral charter  act;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  160,  170, 
67  S.  E.  627,  631,  railroad  company  is  excepted  from  penalty  of  stat- 
ute regulating  rates  during  prosecution  of  suit  to  determine  whether 
rates  are  confiscatory;  Hammel  v.  Caimes,  129  Wis.  128,  107  N.  W, 
1090,  voluntary  delivery  of  mortgaged  chattels  by  mortgasror  to  mort- 
gagee is  not  ' '  taking  by  latter  within  statute  requiring  filing  of  affida- 
vit;  dissenting  opinion  in  State  v.  O'Neil,  147  Iowa,  533,  Ann.  Gas. 
1912B,  691,  88  L.  R.  A.  (N.  S.)  788,  126  N.  W.  460,  majority  holding 
that    person  violating  statute  prohibiting  sale  of  intoxicating  liquor 
after  statute  was  declared  invalid  by  State  Supreme  Court  and  before 
later  decisions  holding  act  valid  could  not  be  prosecuted ;  Carlisle  v. 
United  States,  16  Wall.  153,  21  L.  Ed.  429,  holding  presidential  proc- 
lamation of  amnesty  included  disaffected  aliens  domiciled  in  country; 
Gates  V.  First  Nat.  Bank  of  Montgomery,  100  U.  S.  244,  25  L.  Ed.  582, 
holding  legislative  intent  not  to  be  cheated  by  too  rigid  adherence  to 
letter  of  statute ;  Chew  Heong  v.  United  States,  112  U.  S.  555,  28  L.  Sd. 
776,  6  Sup.  Ct.  264,  holding  repeals  by  implication  never  admitted  where 
former  act  can  stand  with  new  one;  Holy  Trinity  Church  v.  United 
States,  143  U.  S.  460,  36  L.  Ed.  228,  12  Sup.  Ct.  512,  holding  ''alien 
contract  labor  law"  not  applicable  to  rector  of  religious  corporation; 
Lau  Ow  Bew  v.  United  States,  144  U.  S.  59,  36  L.  Ed.  344,  12  Sup.  Ct. 
520,    holding  Chinese  exclusion  act  not  applicable  to  domiciled  mer- 
chants temporarily  out  of  country;  dissenting  opinion  in  United  States 
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V.  Trans-Missouri  Freight  Assn.,  166  U.  S.  354,  41  L.  Ed.  1032,  17  Sup. 
Ct.  664,  majority  holding  debates  in  Congress  not  appropriate  sources  of 
information  of  purpose  of  statute;  Case  of  Chinese  Laborers,  7  Sawy. 
546, 13  Fed.  294,  holding  Chinese  exclusion  act  not  applicable  to  laborers 
employed  on  a  vessel  touching  at  a  foreign  port  J  Case  of  the  Chinese 
Merchant,  7  Sawy.  553,  13  Fed.  610,  holding  Chinese  exclusion  act  in- 
applicable to  merchant  domiciled  out  of  China  when  act  was  passed; 
Woolridge  v.  McKenna,  8  Fed.  655,  holding  directory  provision   for 
time  of  filing  transcript  on  removal  of  causes ;  In  re  Ah  Kee,  22  Blatchf . 
523,  22  Fed.  521,  holding  Chinese  subject  of  Great  Britain  not  within 
provisions  of  exclusion  act;  Scott  v.  Latimer,  89  Fed.  846,  33  C.  C.  A. 
1,  holding  the  several  clauses  of  a  statute  must  be  construed  together; 
The  State  of  Maine,  22  Fed.  736,  holding  act  forbidding  advance  of 
seamen 's  wages  inapplicable  to  shipments  in  foreign  ports ;  United  States 
V.  Doherty,  27  Fed.  734,  holding  statutory  discretionary  powers  are  to 
be  exercised  reasonably,  not  arbitrarily;  United  States  v.  Crawford, 
47  Fed.  565,  holding  provision  for  suit  in  any  court  of  United  States 
means  within  territorial  jurisdiction  of  defendant's  residence;  Budd  v. 
Budd,  59  Fed.  738,  holding  statutes  pari  matriae  must  be  construed 
so  they  may  all  stand ;  Lee  Kan  v.  United  States,  62  Fed.  919, 10  C.  C.  A. 
669,  holding  under  exclusion  acts  interest  of  Chinese  merchant  must 
be  real ;  United  States  v.  Lee  Yung,  63  Fed.  522,  holding  resident  Chin- 
ese laborer  did  not  lose  residence  by  going  to  Mexico  for  few  days; 
Liverpool  &  London  &  Globe  Ins.  Co.  v.  Clu'nie,  88  Fed.  179,  holding 
statute  requiring  insurance  commissioner  to  perform  ''all  other  duties '* 
does  not  enlarge  his  jurisdiction;  Keene  Five-Cent  Sav.  Bank  v.  Lyon 
Co.,  90  Fed.  534,  construing  statute  limiting  municipal  indebtedness; 
Davis  V.  Bohle,  92  Fed.  328,  34  C.  C.  A.  372,  holding  assignee  of  bank- 
rupt subject  to  control  of  bankruptcy  court;  Liverpool  etc.  Ins.   Co. 
V.  Kearney,  94  Fed.  316,  36  C.  C.  A.  265,  applying  doctrine  of  construc- 
tion of  insurance  policy;  State  v.  Smith,  40  Ark.  433,  holding  courts 
must  give  statute  sensible  construction,   not  adhering  too  closely    to 
wording  thereof;  Perry  Co.  v.  Jefferson  Co.,  94  111.  221,  refusing  to 
follow  letter  of  statute  where  consequences  would  be  absurd;  Rodman 
V.  Reynolds,  114  Ind.  150,  16  N.  E.  517,  holding  time  limit  on  appli- 
cation for  new  trial  refers  to  filing,  not  hearing;  Lake  Shore  etc.  R.  R« 
Co.  V.  Cincinnati  etc.  R.  R.  Co.,  116  Ind.  583,  19  N.  E.  443,  holding 
courts  will  construe  ambiguous  statutes  to  promote  equity  and  justice; 
Midland  R.  R.  Co,  v.  Wilcox,  122  Ind.  95,  23  N.  E.  510,  holding  amend- 
ment of  mechanic's  lien  law  was  to  clear  away  former  obscurities; 
Austin  V.  State,  22  Ind.  App.  226,  53  N.  E.  483,  holding  statute  pro- 
hibiting sale,  barter  or  gift  of  intoxicants  applied   only  to  dealers; 
Shellabai^er  v.  Jackson  Co.,  50  Kan.  141,  142,  32  Pac.  133,  holding 
mandamus  will  not  lie  to  aid  injustice  and  wrong;  Kent  v.  Mojoinier^ 
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36  La.  Ann.  261,  and  Wolfe  v.  Joubert,  45  La.  Ann.  1105,  21  L.  R.  A, 
774,  13  South.  808,  both  holding  statutes  designed  to  prevent  obtain- 
ing false  credit  do  not  prohibit  giving  credit;  Gray  v.  County  Com- 
missioners, 83  Me.  435,  22  Atl.  377,  holding  meaning  of  remedial  stat- 
ute may  be  extended  beyond  legislative  language;  St.  Louis  etc.  R.  R. 
Co.  V.  Evans  &  Howard  ifire  Brick  Co.,  85  ilo.  329,  holding  constitu- 
tions are  to,  be  construed  with  the  help  of  common  sense;  dissenting 
opinion  in  Ex  parte  Marmaduke,  91  Mo.  254,  4  S.  W.  100,  majority 
holding  convict  cannot ,  be  produced  as  a  witness  under  habeas  corpus 
ad  testificandum;  State  v.  Chyo  Chiagk,  92  Mo.  409,  4  S.  W.  708,  hold- 
ing defendant  jointly  indicted  with  others  cannot  testify  against  co- 
defendants;  dissenting  opinion  in  Irvine  v.  Leyh,  102  Mo.  211,  16 
S.  W.  11,  majority  holding  fraud  authorizing  equity  to  set  aside 
judgment  must  have  been  in  its  procurement;  Roth  v.  Gabl>ert9 
123  Mo.  32,  27  S.  W.  531,  holding:  effect  should  be  given  to  exj)ress 
in  preference  to  general  statutory  provisions;  Verdin  v.  St.  Louis^ 
131  Mo.  163,  33  S.  W.  517,  applying  rule  to  construction  of  city 
charter;  State  v.  Pike  County,  144  Mo.  280,  45  S.  W.  1098,  holding 
it  the  duty  of  courts  to  uphold  legislative  act  unless  clearly  unconsti- 
tutional; State  V.  McKenny,  18  Nev.  190,  2  Pac.  173,  discussing  Fed- 
eral and  State  policy  toward  Indian  tribes;  State  v.  Dovey,  19  Nev. 
399,  12  Pac.  911,  holding  children  in  State  orphan  asylum  not  counted 
in  making  appropriation  to  county  where  located;  Opinion  of  the  Jus- 
tices, 66  N.  H.  659,  33  Atl.*  1092,  advising  House  of  Representatives  on 
its  powers;  People  v.  Dolan,  5  Wyo.  253,  39  Pac.  755,  holding  penal 
statutes  are  to  be  strictly  construed;  dissenting  opinion  in  In  re  Chew 
Heong,  10  Sawy.  373,  21  Fed.  799,  majority  holding  Chinese  laborer 
bound  by  provisions  of  exclusion  act;  The  Egypt,  25  Fed.  327,  holding 
rights  of  parties  fixed  by  terms  of  bill  of  lading;  The  Aurania,  29  Fed. 
103,  construing  navigation  rules;  Jacobson  v.  Massachusetts,  197  U.  S. 
39, 103  Am.  St.  Rep.  876,  49  L.  Ed.  655,  25  Sup.  Ct.  358,  arguendo. 

Distinguished  in  Bate  Refrigerating  Co., v.  Sulzberger,  157  U.  S.  37, 
39  Ii.  Ed.  611,  15  Sup.  Ct.  516,  holding  refusal  to  recognize  unambiguous 
lan^age  of  statute  indicates  purpose  to  judicially  change  law;  United 
States  V.  Goldenberg,  168  U,  S.  103,  42  L.  Ed.  398,  18  Sup.  Ct.  4,  holding 
cases  few  in  which  letter  of  statute  is  not  deemed  controlling;  In  ro 
Leong  Tick  Dew,  10  Sawy.  46,  19  Fed.  495,  holding  Chinese  laborer 
boand  by  provisions  of  exclusion  act ;  State  v.  Phoenix  Ins.  Co.,  92  Tenn. 
427,  21  S.  W.  894,  holding  except  in  very  clear  case  that  within  the 
letter  of  statute  will  not  be  excluded;  dissenting  opinion  in  Hawaii  v. 
Mankichi,  190  U.  S.  223,  47  L.  Ed.  1025,  23  Sup.  Ct.  793,  majority  hold- 
ing Newlands  resolution  accepting  cession  of  Hawaii  did  not  substitute 
criminal  proceedings  by  grand  and  petit  jury  for  procedure  existing  ia 
Hawaii. 
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7  WaU.  487-491,  19  L.  Ed.  222,  BfUIXIGAN  ▼.  COBBINS. 
Not  cited. 

7  WalL  491-495,  19  L.  EcL  282,  XTNITtiD  STATES  ▼.  GILMOBR 

Claims  against  'United  States  for  credits  In  suits  by  United  States 
against  individuals  are  admissible  only  upon  sbowing  tliem  to  have  been 
presented  to  accounting  officers  of  treasury,  and  by  them  disallowed  in  whole 
or  in  part. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  481,  23 
Sup.  Ct.  285,  holding  in  suit  on  bond  of  mint  superintendent  for  failure 
to  account  he  cannot  claim  credit  for  amount  of  notes  charred  by  fire 
but  in  condition  to  be  identified  where  no  claim  for  credit  was  presented 
to  treasury  accounting  officers;  United  States  v.  Kerr,  196  Fed.  505, 
counterclaim  cannot  be  set  up  in  action  by  United  States,  unless  it  has 
been  presented  to  accounting  officers  and  disallowed ;  Watkins  v.  United 
States,  9  Wall.  765,  19  L.  Ed.  822,  applying  doctrine  to  suit  on  marshal's 
bond ;  Alexander  v.  United  States,  57  Fed.  832,  6  C.  C.  A.  602 ;  applying 
rule  to  suit  on  bond  of  defaulting  postmaster ;  Yates  v.  United  States,  90 
Fed.  69,  32  C.  C.  A.  507,  following  rule ;  Auditor  General  v.  Supervisors, 
73  Mich.  183, 16  Am.  St.  Itep.  577,  41  N.  W.  223,  arguendo. 

Instruction  that  no  claim  for  credit  can  be  allowed  in  suit  by  United 
States,  as  a  defense,  unless  certain  other  facts  are  first  shown  to  the  jury, 
is  reversible  error,  for  the  question  of  whether  proper  evidence  was  intro- 
duced was  for  the  determination  of  the  court,  not  the  jury. 

^  Approved  in  United  States  v.  Patrick,  73  Fed.  805,  20  C.  C.  A.  11, 
reannouncing  the  rule  as  to  the  province  of  court  and  jury. 

Setoff,  counterclaim  or  recoupment  in  action  by  State.    Note,  33 
L.  R.  A.  (N.  S.)  381. 

7  WaU.  496-499,  19  I*.  Ed.  283,  KELLY  Y.  OWEN. 

Under  act  of  1865,  a  free  white  woman  became  a  citizen  whenever  she 
was  in  a  state  of  marriage  to  a  citizen,  without  regard  to  the  time  of 
marriage  or  orhis  naturalization. 

Approved  in  Low  Wah  Suey  v.  Backus,  225  U.  S.  473,  56  L.  Ed.  1169. 
32  Sup.  Ct.  734,  Chinese  woman  found  in  house  of  prostitution  could  be 
deported,  though  married  to  American  citizen ;  Ex  parte  Grayson,  215 
Fed.  451,  alien  woman  marrying  citizen,  pending  proceedings  for  de- 
portation, becomes  citizen  and  cannot  be  deported ;  Ex  parte  Kaprielian, 
188  Fed.  695,  alien  woman  afflicted  with  contagious  disease  and  ordered 
deported  cannot,  by  marriage  with  citizen,  escape  order  of  deportation; 
Harris  v.  Gale,  188  Fed.  715,  statute  relating  to  alienation  of  lands  of 
iuU-blood  Indian  heir  upon  death  of  ancestor  applies  whether  death 
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of  ancestor  oeearred  before  or  after  date  of  statute;  Sprung  v.  Morton,  , 
182  Fed.  336,  alien  woman  lawfully  .entering  country  and  marrying 
American  citizen  becomes  citizen,  and  cannot  be  deported  for  later  acts ; 
In  re  Rustigian,  165  Fed.  982,  alien  woman  afflicted  with  contagious  dis- 
ease and  not  entitled  to  enter  country  does  not  become  citizen  entitled  to 
enter  by  naturalization  of  husband;  Hopkins  v.  Fachant,  130  Fed.  843, 
65  C.  C.  A.  1,  marriage  of  alien  woman  to  citizen  pending  proceedings 
for  her  deportation  entitles  her  to  dischai^e  on  habeas  corpus;  Macken- 
zie V.  Hare,  165  Cal.  780,  781,  Ann.  Oas.  1915B,  261, 134  Pac.  715,  native- 
born  American  woman  marrying  foreigner,  residing  in  United  States 
and  intending  to  continue  reiHdence  here,  loses  citizcnsliip  and  cannot 
vote ;  State  v.  Wurdeman,  129  Mo.  App.  277,  108  S.  W.  148,  where  wife 
resided  with  husband  in  one  county  and  had  property  there  but  while 
insane  was  reinoved  to  hospital  in  another  county,  her  residence  con- 
tinued in  first  county  even  after  husband^s  death ;  Potter  v.  Hall,  11  Okl. 
181,  65  Pac.  844,  widow  of  citizen  who  made  homestead  entiy  is  citizen, 
and  may  acquire  land  under  Rev.  Stats.  U.  S.,  §  1994 ;  Ware  v.  Wisner, 
4  McCrary,  69,  50  Fed.  312,  holding  citizenship  of  husbands  determined 
that  of  their  respective  wives;  United  States  v.  Kellar,  11  Biss.  317, 
318,  319,  13  Fed.  83,  85,  holding  foreign  widow  with  minor  son  acquires 
citizenship  for  both  on  remarriage  to  citizen;  Leonard  v.  Grant,  6  Sawy. 
606,  608,  610,  5  Fed;  14,  15,  17,  holding  law  does  not  require  proof  of 
residence,  good  character,  etc.,  as  in  judicial  naturalization;  Broadis  v. 
Broadis,  86  Fed.  955,  holding  statute  refers  to  woman  of  African  blood, 
since  July  14,  1870;  Headman  v.  Rose,  63  Ga.  465,  466,  discussing  cases 
and  holding  alien  widow  of  naturalized  citizen,  though  not  in  United 
States  till  after  his  death,  a  citizen;  Krcitz  v.  Behrensnieyer,  125  111. 
197,  8  Am.  St.  Rep.  376,  17  N.  E.  254,  holding  children  of  alien  woman 
married  to  citizen  become  citizens;  Dorsey  v.  Brigham,  177  111.  256,  69 
Am.  St.  Bep.  232,  42  L.  B.  A.  810,  52  N.  E.  304,  holding  foreign-bom 
minors  become  citizens  by  naturalization  of  father,  and  their  wives  by 
their  marriages;  Luhrs  v.  Eimer,  80  N.  Y.  177,  holding  alien  female 
married  to  citizen  may  take  and  hold  lands  by  purchase  or  descent; 
Pequignot  v.  Detroit,  16  Fed.  215,  holding  woman  naturalized  by  mar- 
riage resumes  alienage  by  subsequent  marriage  to  unnaturalized  alien; 
Blythe  v.  Ayres,  96  Cal.  562,  19  L.  R.  A.  42,  31  Pac.  917,  holding  illegiti- 
mate alien  child  of  citizen  entitled  to  benefits  of  statute  for  legitimation. 
Distinguished  in  Lyman  v.  Martin,  2  Utah,  154,  holding  residence  for 
five  years  necessary  for  electoral  qualification. 

Who  are  aliens.    Note,  84  Am.  Dec.  212. 

Effect   of  marriage  on  citizenship  of  woman.    Note,   Aim.   Oas. 

1915B,  266, 
Meaning  of  term  "deem"  or  "deemed."    Note,  16  Ann.  Oaa.  481. 
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Meaning  of  words  "unmarried"  and  "without  having  been  married." 
Note,  15  ti.  B.  A.  292. 

Effect  of  marriage  on  wife's  status  as  alien.    Note,  22  L.  B.  A.  150. 

7  WaU.  499-506,  19  I..  Ed.  293,  EWINQ  v.  HOWABD. 

Constmctlon,  which  will  render  an  instrument  operative  rather  than 
one  which  will  render  it  void  will  be  preferred,  when  the  two  are  equally 
consistent  with  its  language. 

Approved  in  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co., 
235  U.  S.  488,  59  L.  Ed.  826,  35  Sup.  Ct.  173,  majority  holding  that  title 
to  depositors'  guaranty  fund  was  in  State,  and  suit  by  depositor  to  com- 
pel payment  from  this  fund  was  suit  against  Stat^  not  maintainable  in 
Federal  court. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  B.  A.  827. 

7  Wall.  506-516,  19  L.  Ed.  264,  BX  PABXE  ICcOABDLE. 

Appellate  Jnrisdicttai  of  0apmiie  Oonrt  is  not  dsri'ved  ftom  acts  of 
Congress.  It  is  conferred  by  the  Constitiitlon,  but  '^with  such'  ezoeptians 
and  under  such  regulations  as  Cangress  shall  make." 

Approved  in  State  v.  Shumate,,  48  W.  Va.  360,  37  S.  E.  618,  holding 
Supreme  Court  of  Appeals  has  jurisdiction  of  writ  of  error  to  judgment 
of  Circuit  Court  disbarring  attorney  for  acts  constituting  contempt. 

Distinguished  in'  Curless  v.  Watson,  180  Ind.  90,  94,  102  N.  E.  499, 
500,  statute  taking  final  appellate  jurisdiction  in  certain  cases  from 
Supreme  Court  and  conferring  it  upon  appellate  court  was  void;  where 
Constitution  vested  jurisdiction  of  all  appeals  in  Supreme  Court. 

Appellate  jurisdiction  of  Supreme  Court  affirmed  by  acts  of  Congress 
Implies  negation  of  all  such  jurisdiction  not  affirmed. 

Approved  in  Tucker  v.  Alexandroff,  183  U.  S.  436,  46  L.  Ed.  270,  22 
Sup.  Ct.  200,  holding  under  Russian  treaty  of  1832,  relative  to  arrest  of 
deserters,  member  of  naval  service  who  is  sent  to  this  country  as  one  of 
force  to  serve  as  crew  of  cruiser  built  for  Russian  government  who  de- 
serts before  crew  is  organized  is  deserter;  United  States  v.  Mar  Ying 
Yuen,  123  Fed.  160,  holding  no  appeal  lies  by  government  under  U.  S. 
Comp.  Stats.  1901,  p.  1317,  from  decision  of  commissioner  discharging 
Chinese  airested  for  being  unlawfully  in  this  country;  Jung  v.  Meyer, 
11  N.  M.  389,  68  Pac.  936,  Laws  1901,  c.  82,  authorizing  appeals  to  Su- 
preme Court  from  interlocutory  orders  affecting  substantial  rights,  is 
void  as  conflicting  with  organic  act;  State  v.  Olsen,  39  Utah,  180,  115 
Pac.  969,  declaration  by  statute  or  Constitution  that  right  of  appeal 
shall  be  given  in  certain  cases  denies  by  implication  right  of  appeal  in 
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other  cases;  Murdock  v.  Memphis,  20  Wall.  620,  22  L.  E<L  439,  holding 
omission  of  former  restrictive  clause  not  affirmance  of  that  power; 
North  Point  ConsoL  Irr.  Co.  v.  Utah,  etc:  Canal  Co.,  14  Utah,  163,  167, 
168,  46  Pac.  826,  827,  828,  and  Eastman  v.  Gurrey,  14  Utah,  171,  173, 
46  Pac.  828,  829,  both  holding  expression  of  one  thing  in  Constitution  or 
statute  usually  implies  exclusion  of  others;  Farrell  v.  Winchester  etc. 
R.  R.  Co.,  61  Conn.  130,  23  Atl.  758,  holding  exception  in  charter  of  use 
of  overhead  wires  was  equivalent  to  prohibition;  dissenting  opinion  in 
State  V.  Thayer,  158  Mo.  57,  61,  62,  65,  78,  58  S.  W.  16,  17,  18,  19,  23, 
majority  holding  appeal  lies  for  defendant  from  conviction  in  Circuit 
Court  of  misdemeanor  on  information  and  also  from  like  conviction  in 
criminal  court  of  Jackson  County. 

Act  of  1867,  afdrmlng  jurisdiction  of  Supreme  Court  on  appeals  from 
Circuit  Courts  in  cases  of  liabeas  corpus,  was  expressly  repealed  by  act  of 
March  27,  1868. 

Approved  in  Bird  v.  United  States  187  U.  S.  125,  47  L.  Ed.  103,  23 
Sup.  Ct.  45,  holding  murder  prosecution  pending  at  time  of  passage  of 
act  of  1899,  providing  Criminal  Code  for  Alaska,  is  within  jurisdiction 
conferred  on  Alaska  District  Court  by  act  of  June  6,  1900;  Murphy  v. 
Utter,  186  U.  S.  109,  46  L.'  Ed.  1078,  22  Sup.  Ct.  781,  holding  congres- 
sional act  of  June  25,  1890,  which  substantially  re-enacted  Arizona  act  of 
1887,  creating  board  of  territorial  loan  commissioners,  repealed  latter 
act ;  Gwin  v.  United  States,  184  U.  S.  675,  46  L.  Ed.  750,  22  Sup.  Ct.  529, 
holding  under  Act  of  July  1,  1864,  §  3,  no  appeal  lies  to  Supreme  Court 
from  District  Court  decree  dismissing  petition  to  enforce  final  decree  of 
confirmation  of  California  land  grant  entered  on  November  30,  1859; 
Cross  V.  Burke,  146  U.  S.  86,  86  L.  Ed.  898,  13  Sup.  Ct.  23,  holding  Su- 
preme Court  without  jurisdiction  over  judgments  of  District  of  Colum- 
bia on  habeas  corpus;  United  States  v.  Kelly,  97  Fed.  461,  38  C.  C.  A. 
275,  holding  act  of  June  27,  1898,  amending  'act  of  1887,  §  2,  which  gave 
Circuit  and  District  Courts  concurrent  jurisdiction  with  Court  of 
Claims,  deprived  latter  courts  of  jurisdiction  in  pending  cases  and  Cir- 
cuit Court  of  Apx)eals  of  power  to  proceed  further  in  pending  appeals 
rendered  in  such  cases. 

Constitutionality  of  statutes  abridging  right  of  appeal.    Note,  5 

Ann.  Gas.  861. 
Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 

14  L.  B.  A.  721,  722. 

Idotlves  of  legislature  in  passing  an  act  cannot  be  inquired  into  in 
Supreme  Court.    It  can  only  examine  constitutional  legislative  power. 

Approved  in  New  Orleans  v.  Warner,  175  U.  S.  146,  44  L.  Ed.  108, 
20   Sup.  Ct.  54,  holding  municipal  contract  for  purchase  of  property 
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which  has  been  delivered  to  it  will  not  be,  set  aside  on  ground  that  city 
made  bad  bargain;  Lone  Wolf  v.  Hitchcock,  19  App.  D.  C.  327,  courts 
cannot  declare  void  statute  ratifying  treaty  with  Indians  for  cession  of 
lands  upon  ground  that  treaty  was  secured  by  fraud;  Ansley  v.  Ains- 
worth,  4  Ind.  Ter.  327,  69  S.  W.  891,  contention  that  '*  Atoka  agreement" 
with  Choctaw  and  other  tribes,  ratified  by  Congress,  was  procured  by 
duress  cannot  be  considered  by  courts ;  Taylor  v.  Beekham,  108  Ky.  296, 
94  Am.  St.  Bep.  366,  56  S.  W.  181,  holdii^  legislative  journals  purport- 
ing to  contain  record  of  proceedings  of  legislature  on  contest  of  guber- 
natorial election  cannot  be  impeached  in  court  for  fraud;  State  v. 
Mayor  etc.  of  Dodson,  323  La.  911,  49  South.  638,  mayor  and  alder- 
men having  statutory  authority  to  fix  bond  and  compensation  of  marshal 
could  not  be  controlled  by  court;  Cofield  v.  Farrell,  38  Okl.  623,  134 
Pac.  413,  provision  in  Oklahoma  Constitution  denying  suffrage  to  lineal 
descendants  of  those  not  entitled  to  vote  January  7, 1866,  was  fair  on  its 
face  and  court  would  not  consider  motives;  dissenting  opinion  in  Cop- 
page  V.  Kansas,  236  U.  S.  34,  L.  R.  A.  1915G,  960,  59  L.  Ed.  453,  35  Sup. 
Ct.  240,  majority  holding  that  statute  making  it  misdemeanor  for  em- 
ployer to  require  employee  to  agree  not  to  become  or  remain  member  of 
union  during  employment  was  void;  dissenting  opinion  in  Ex  parte 
Wolters,  64  Tex.  Cr.  301,  Ann.  GaA.  1916B,  1071,  144  S.  W.  564,  majority 
holding  that  appointment  of  committee  to  investigate  matter  not  men- 
tioned in  call  for  special  session  was  void ;  United  States  v.  Des  Moines 
etc.  R.  R.  Co.,  142  U.  S.  545,  85  L.  Ed.  1109,  12  Sup^  Ct.  318,  holding 
conclusive  the  presumption  that  legislature  acted  with  full  knowledge 
and  in  good  faith ;  United  States  v.  Old  Settlers,  148  U.  S.  466,  37  L.  Ed. 
523,  13  Sup.  Ct.  666,  holding  courts  unauthorized  to  examine  into 
motives  for  acts  or  treaties ;  Birdseye  v.  Shaeffer,  37  Fed.  823,  825,  hold- 
ing inadmissibility  of  evidence  in  State  court  no  objection  to  remand 
of  cause ;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  39  Fed.  155, 
holding  constitutional  legislative  enactments  must  stand,  without  regard 
to  facts  established  by  extraneous  evidence;  People  v.  Thompson,  155 
111.  469,  40  N.  E.  312,  presuming  motives  of  legislature  in  making  sena- 
torial apportionment  were  patriotic ;  Flint  etc.  Plank  Road  Co.  v.  Wood- 
hull,  25  Mich.  103,  12  Am.  Rep.  235,  holding  constitutional  legislative 
act  conclusive  evidence  of  its  justice,  propriety  and  policy ;  State  v.  Cun- 
ningham, 81  Wis.  509,  15  L.  R.  A.  575,  51  N.  W.  738,  holding  that,  in 
determining  validity  of  statute  courts  consider  only  that  of  which  they 
have  judicial  notice;  dissenting  opinion  in  Angle  v.  Chicago  etc.  Ry. 
Co.,  151  U.  S.  45,  and  Johnson  v.  State,  42  Tex.  Cr.  107,  58  S.  W.  70, 
both  arguendo. 

Motives  of  legislatures  or  members  thereof  will  not  be  inquired 
into.    Note,  51  Am.  Dec  623. 
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Judicial  inquiry   into   wisdom   or  policy   of  statute   or   motives 
prompting  its  enactment.    Note,  1  Ann.  Gas.  670. 

JTnxlBdlction  la  power  to  declare  tlie  law.  When  it  ceases  to  exist,  tlie 
only  fULCtion  remaining  to  the  court  pi  that  of  announcing  the  fact  and 
cUsmlBstng  the  cause,  even  though  it  had  heen  submitted  for  decision. 

Approved  in  Washington  Home  for  Incurables  v.  American  Security 
etc.  Co.,  38  App.  D.  C.  432,  saving  clause  of  statute  rex)ealing  rip^ht  of 
appeal  in  certain  cases  applied  only  to  appeal  perfected  before  date  of 
statute ;  Bloomfield  v.  Thompson,  134  La.  945,  64  South.  861,  where  new 
Constitution  vested  jurisdiction  of  appeal  in  another  court,  case  pend- 
ing on  rehearing  was  dismissed ;  State  v.  Miller,  129  Mo.  App.  396,  108 
S.  W.  605,  mandamus  will  not  lie  to  compel  issuance  of  new  license 
granted  before  expiration  of  old  license  and  revoked  upon  adoption  of 
local  option  law,  where  nothing  had  been  paid  and  purpose  was  to  evade 
law  if  it  passed ;  State  Council  of  Jr.  O.  U.  A.  M.  v.  National  Council, 
79  N.  J.  Eq.  195,  69  Atl.  976,  act  changing  time  for  taking  appeal  from 
final  decree  in  chancery  from  three  years  to  one  year  and  made  appli- 
cable to  decrees  prior  to  act,  but  allowing  six  months  after  act  for  ap- 
pealing, is  valid ;  United  States  v.  Sena,  12  N.  M.  413,  414,  78  Pac.  61, 
62,  repeal  of  Laws  1901,  p.  190,  c.  99,  deprived  Supreme  Court  of  juris- 
diction over  criminal  appeals  not  taken  during  term  at  which  judgment 
rendered;  In  re  Feland's  Estate,  26  Okl.  452,  110  Pac.  738,  repeal  of 
statute  giving  jurisdiction  takes  away  authority  to  proceed  unless  re- 
pealing statute  contains  saving  clause;  State  v.  Ju  Nun,  53  Or.  8,  98 
Pac.  514,  constitutional  amendment  requiring  indictment  by  grand  jury 
was  prospectus  only,  and  did  not  affect  pending  prosecutions  by  in- 
formation ;  Gaffney  v.  Jones,  44  Wash.  164,  87  Pac.  116,  statute  limiting 
time  for  reviving  actions  to  six  years  enacted  June,  1897,  was  not  in- 
valid when  applied  to  judgment  rendered  February,  1897,  and  affirmed 
January,  1898,  since  judgment  creditor  had  reasonable  time  to  enforce 
judgment;  Baltimore  etc.  R.  R.  Co.  v.  Grant,  98  U.  S.  401,  25  L.  Ed.  232, 
holding  act  limiting  jurisdiction  to  two  thousand  five  hundred  dollars, 
dismissed  writ  of  error  on  judgment  for  two  thousand  two  hundred  and 
fifty  dollars ;  In  re  Hall,  167  U.  S.  42,  42  L.  Ed.  70,  17  Sup.  Ct.  725,  re- 
fusing mandamus  to  compel  entry  of  judgment  after  repeal  of  jurisdic- 
tional act;  Simonson  v.  Jordan,  24  Blatchf.  375,  30  Fed.  721,  holding 
amendment  of  removal  act  applicable  to  pending  causes;  Larkin  v.  Saf- 
farans,  15  Fed.  153,  holding  acts  enlarging  jurisdiction  will  be  applied 
to  pending  cases  ^nless  they  direct  to  contrary;  Manley  v.  Olney,  32 
Fed.  709,  holding  jurisdiction  of  pending  cases  falls  with  repeal  of  law 
conferring  it;  Campbell  v.  Iron-Silver  Min.  Co.,  83  Fed.  646,  27  C.  C.  A. 
646,  holding  statutory  right  to  two  new  trials  may  be  taken  away,  even 
as  to  pending  suits;  Harrison  v.  Smith,  2  Colo.  627,  and  Callahan  v. 
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Jennings,  16  Colo.  475,  27  Pac.  1056,  both  dismissing  apped  from  pro- 
bate judgment  on  repeal  of  act  granting  such  appeals ;  McClain  v.  Will- 
iams, 10  S.  Dak.  336,  48  L.  R.  A.  289,  73  N.  W.  74,  holding  statute  for- 
bidding certain  appeals,  with  no  exception  of  pending  appeals,  applies 
to  them;  State  v.  Bank  of  Tennessee,  3  Baxt.  409,  holding  State  may 
change  method  of  prosecuting  claims  against  it;  Texas  etc.  R.  R.  Co. 
V.  Jarvis,  80  Tex.  464,  15  S.  W.  1091,  holding  change  of  remedy  against 
State  affects  pending  causes;  Remke  v.  Clinton,  2  Utah,  440,  holding 
repeal  of  statute  giving  treble  damages  for  willful  injuries  affects  pend- 
ing causes ;  Davison  v.  Brown,  93  Wis.  88,  67  N.  W.  43,  holding  right  of 
appeal  from  an  order  may  be  taken  away  after  entry  of  order;  dissent- 
ing opinion  in  Kring  V.  Missouri,  107  U.  S.  242,  27  L.  Ed.  518,  2  Sup.  Ct. 
460,  majority  holding  change  of  criminal  law  affecting  rights  of  accused, 
void  as  to  pending  cases;  Reeves  v.  Grottendick,  131  Ind,  109,  30  N.  E. 
889,  holding" there. is  no  inherent  right  of  appeal;  Slocum  v.  Fayette 
County,  61  Iowa,  171,  16  N.  W.  62,  construing  stiatute  giving  right  of 
appeal  from  decision  of  township  board  of  equalization;  Hite  v.  Stim- 
mell,  45  Kan.  471,  25  Pac.  852,  holding  statute,  pi-ospective  in  langu^e, 
limiting  jurisdiction  did  not  affect  pending  appeals;  Walmsley  v. 
Nicholls,  36  La.  Ann.  801,  refusing  to  dismiss  appeals,  but  sending  them 
to  new  appellate  tribunals  on  change  of  law;  Sullivan  v.  Haug,  82  Mich. 
555,  10  L.  R.  A.  266,  46  N.  W.  797,  holding  right  of  appeal  is  and  always 
has  been  statutory  only;  Minneapolis  v.  Wilkin,  30  Minn.  144,  14  N.  W. 
583,  holding  statute  providing  for  condemnation  of  property  not  objec- 
tionable as  providing  no  appeal;  Schuster  v.  Weiss,  114  Mo.  173,  19 
L.  R.  A.  187,  21  S.  W.  442,  holding  remedy  by  appeal  may  be  modified 
or  changed  by  law ;  Bartol  v.  Eckert,  50  Ohio  St.  42,  33  N.  E.  296.  pla- 
cing right  of  revivor  of  dormant  judgment  on  same  plane  as  right  of 
appeal ;  State  v.  Bunker,  7  S.  D.  641,  65  N.  W.  33,  holding  establishment 
of  new  form  for  trial  of  existing  rights  not  ex  post  facto;  Treasurer  v. 
Wygall,  46  Tex.  462,  holding  there  is  no  vested  right  to  a  particular 
remedy ;  Chaplin  v.  State,  7  Tex.  App.  90,  holding  where  repealing  stat- 
ute excepts  existing  causes  of  action,  they  are  continued;  Caperton  v. 
Martin,  4  W.  Va.  166,  placing  act  excluding  certain  time  from  computa- 
tion of  limitations  on  plane  of  repeals ;  State  v.  Hoeflinger,  31  Wis.  263, 
holding  that,  excepting  vested  rights,  rights  given  by  statute  may  be 
withdrawn  by  statute;  Richland  County  v.  Richland  Center,  59  Wis. 
600,  18  N.  W.  501,  holding  there  is  no  constitutional  prohibition  of 
retrospective  laws  as  such. 

Distinguished  in  People  v.  Bank  of  San  Luis  Obispo,  159  Cal.  70, 
Ann.  Gas.  1912B,  1148,  37  L.  R.  A.  (N.  S.)  934,  112  Pac.  868,  repeal  of 
banking  act  authorizing  equitable  action  does  not  destroy  right  of  bank 
to  hearing  on  appeal  from  order  denying  new  trial  after  adverse  jud^- 
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'  ment  which  became  final '  prior  to  repetl ;  dissenting  opinion  in  United 
States  Y.  Sena,  12  N.  M.  417,  78  Pac.  63,  majority  holding  re|>eal  of  Laws 
1901,  p.  190,  c.  99,  deprived  Supreme  Court  of  jurisdiction  over  criminal 
appeals  not  taken  during  term  at  which  judgment  rendered;  United 
States  V.  Barr,  4  Sawy.  255,  Fed.  Cas.  14,527,  holding  repeal  of  act  defin- 
ing crime  does  not  prevent  conviction  for  prior  violation ;  Tinker  v.  Van 
Dyke,  1  Flipp.  527,  Fed.  Cas.  14,058,  holding  repeals  will  not  receive 
retroactive  application  unless  the  law  so  declares. 

Bepealed  act  must  bo  contiderod,  except  as  to  actions  passed  and  closed, 
as  if  It  never  existed. 

Approved  in  People  of  Porto  Rico  v.  Title  Guarantee'  &  Surety  Co., 
180. Fed.  648,  103  C.  C.  A.  607,  revoeation  of  franchise  for  construction 
of  railway  before  expiration  of  term  released  surety ;  Vance  v.  Rankin, 
194  111.  628,  62  N.  £.  808,  holding  repeal  of  act  of  1879,  for  disconnect- 
ing territory  from  cities  and  villages,  pending  appeal,  takes  away  right 
of  petitioner  to  have  enforced  mandamus  to  compel  village  to  pass  ordi- 
nance to  disconnect  territory;  McDowell  v.  Fuller,  183  Mich.  644,  646, 
150  NT.  W.  354,  355,  judgment  for  plaintiff  in  action  for  breach  of  con- 
tract against  prison  warden  was  reversed,  where  pending  appeal  right 
to  sue  State  was  withdrawn p Brown's  Committee,  v.  Western  State 
Hospital,  110  Va.  328,  66  S.  E.  51,  right  of  action  against  estate  for  sup- 
port of  inmate  in  insane  hospital  cannot  be  maintained  after  repeal  of 
statute  giving  such  remedy ;  Wheeler  v.  Plattsmouth,  7  Neb.  273,  holding 
on  adoption  of  new  Constitution  all  provisions  of  the  old  ceased  to  exist. 

Effect  of  repeal  of  criminal  statute.    Note,  94  Am.  Dec.  219. 

Effect  of  repeal  of  statute.    Note,  12  Am.  Dec  480.      > 

Effect  of  repeal  of  civil  statute  after  final  judgment  in  action  based 
on  such  statute.    Note,  Ann.  Gas.  1912B,  1157. 

Judicial  duty  is  not  less  fitly  performed  by  declining  nngranted  Juris- 
diction tban  in  exercising  firmly  that  granted. 

Approved  in  Meyer  v.  Herrera,  41  Fed.  67,  holding  suits  between  citi- 
zens of  different  States  must  be  brought  where  defendant  resides ;  In  re 
Cilley,  58  Fed.  984,  holding  proceeding  to  establish  probate  of  will  not 
removable  to  Federal  courts;  State  v.  Weeks,  38  Mo.  App.  579,  holding 
proper,  refusal  of  mandamus  to  County  Court  to  do  a  prohibited  thing. 

Habeas  corpus  repealing  act  of  1868  does  not  affect  appellate  jurisdic- 
tion of  Supreme  Oourt  in  matters  of  habeas  corpus;  but  only  of  direct  ap- 
peals ftom  Circuit  Oourts  in  such  cases. 

Approved  in  Ex  parte  Yerger,  8  Wall.  103, 19  L.  Bd.  338,  and  Ex  parte 
Lan^e,  18  Wall.  166,  21  L.  Ed.  875,  both  holding  Supreme  Court  by 
habeas  corpus  and  certiorari  may  exercise  appellate  jurisdiction  even  of 
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Circuit  Ck)nrt  proceedings;  Kurtz  v.  Moffitt,  116  U.  S.  497,  29  L.  Ed. 
460»  6  Sup.  Ct.  151,  holding  writ  of  habeas  corpus  not  removable  from 
State  court  to  Circuit  Court. 

Repeal  of  act  extending  jurisdiction  does  not  affect  Jurisdiction  exer- 
cised before  passage  of  repealed  act. 

Approved  in  Sena  v.  United  States,  147  Fed.  488,  78  C.  C.  A.  27,  where 
defendant  in  criminal  case  took  appeal  within  time  provided  by  statute, 
repeal  of  such  statute  before  hearing  of  appeal  did  not  deprive  appellate 
court  of  jurisdiction;  State  v.  Van  Huse,  120  Wis.  21,  97  N.  W.  505, 
Laws  1903,  p.  234,  c.  160,  legalizing  attempted  organization  of  school 
district,,  not  void  as  retroacting  on  past  controversy;  United  States  v. 
Burdick,  1  Dak.  143,  46  N.  W.  573,  arguendo. 

« 
7  WalL  515>523, 19  L.  Ed.  87,  MOOBE  ▼.  MAB8H. 

Suits  for  infringement  may  be  brooght  in  drcuit  Courts,  in  the  names 
of  persons  interested,  whether  as  patentees,  assignees,  or  grantees  of  tlie 
exclusive  right  within  a  specified  part  of  the  'CJnited  States. 

Approved  in  Webb  v.  Goldsmith,  127  Fed.  572,  holding  under  Rev.^ 
Stats.,  §  4919,  mere  assignee  of  claim  for  infringement  of  patent  cannot 
sue  to  recover  damages  for  infringement;  Spring  v.  Domestic  Sewing 
Machine  Co.,  13  Fed.  449,  holding,  after  assignment,  prior  joint  owner 
may  sue  for  past  infringement;  Bogart  v.  Hinds,  25  Fed.  485,  holding 
complaint  by  mere  licensee  demurrable ;  Babcock  v.  Pioneer  Iron  Works, 
34  Fed.  341,  holding  release  of  one  of  two  joint  infringers  released  both. 

Assignee  of  patent  is  one  who  holds,  by  a  valid  written  assignment,  the 
whole  or  any  undivided  part  of  the  whole  interest  throughout  the  United 
States.  V 

Approved  in  Waterman  v.  Mackenzie,  138  U.  S.  255,  34  L.  Ed.  925,  11 
Sup.  Ct.  335,  holding  an  assignment  of  right  to  manufacture  and  sell, 
but  not  to  use,  a  mere  license ;  Gordon  v.  Anthony,  16  Blatchf i  249,  Fed. 
Cas.  5605,  holding  assignment  by  receiver  conveys  no  title  because  not 
a  written  instrument  signed  by  owner. 

'Parties  plaintiff  to  suit  for  infringement  after  assignment  should  be 
assignees  of  whole  interest,  or  patentee  and  assignee  of  part  interest. 

Approved  in  Van  Orden  v.  Nashville,  67  Fed.  333,  holding  all  co- 
owners  must  be  joined  in  suit  for  infringement. 

GIrantee  of  territorial  right  may  sue  in  Us  own  name  for  invasion  of 
patent  in  tbat  territorial  district,  as  no  one  else  is  injured  by  that  infringe- 
ment. 

Approved  in  Boomer  v.  United  States  Press  Co.,  13  Blatchf.  112,  Fed. 
Cas.  1638,  holding  territorial  grantees  alone  could  maintain  suit  /or 
infringement  of  their  right. 
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Grants  muBt  be  in  writing,  and  convey  tbe  exclusive  rigbt  to  make  and 
Qse,  and  vend  to  others  to  be  used,  the  thing  patented  throughout  some 
specified  portion  of  the  United  States,  and  must,  be  exclusive  of  the  patentee 
as  well  as  aU  others. 

Approved  in  De  Forest  v.  Collins  Wireless  Telephone  Co.,  174  Fed. 
824,  grantee  having  only  part  of  monopoly  given  by  patent  is  mere 
licensee,  and  cannot  sue  in  his  own  name  to  enjoin  infringers.      , 

Assignee  of  patent  stands  in  place  of  patentee,  as  to  future  rights  and 
responslbilttiefl,  but  assignment  does  not  carry  right  to  damages  for  prior 
Infringements. 

Approved  in  Johnston  v.  Southern  Well  Works  Co.,  208  Fed.  146, 
125  C.  C.  A.  361,  assignment  of  patent  does  not  convey  right  to  recover 
for  prior  infringements;  Auto  Spring  Repairer  Co.  v.  Grinberg,  196 
Fed.  54,  assignment  of  patent  does  not  convey  right  to  recover  damages 
for  prior  infringements;  Cauda  Bros.  v.  Michigan  Malleable  Iron  Co.^ 
162  Fed.  179,  180,  81  C.  C.  A.  420,  in  suit  by  joint  owners  of  patent 
for  infringement,  profits  cannot  be  recorded  for  infringements  prior 
to  date  of  joint  ownership;  United  States  v.  Loughrey,  172  U.  S.  212, 
43  L.  Ed.  422,  19  Sup.  Ct.  155,  holding  United  States  could  not  main- 
tain for  trespass  occurring  before  reversion ;  Dibble  v.  Augur,  7  Blatchf . 
91,  Fed.  Cas.  3879,  holding  assignment  conveys  right  to  claims  for 
infringements  thereafter  only;  May  v.  County  of  Juneau,  30  Fed.  245, 
and  May  v.  County  of  Saginaw,  32  Fed.  630,  632,  both  applying  rule 
to  patent  sold  by  an  administrator  for  a  nominal  sum;  Emerson  v. 
Hubbard,  34  Fed.  327,  holding  mere  intention  to  assign  claims  for  past 
infringements  does  not  raise  even  equitable  right;  Jones  v.  Beiger,  58 
Fed,  1007,  and  Matheson  v.  Campbell,  69  Fed.  614,  holding  simple 
assignment  carriers  no  right  to  prior  damages. 

Distinguished  in  Adams  v.  Bellaire  Stamping  Co.,  25  Fed.  271,  hold- 
ing where  assignment  includes  claims  for  prior  infringements,  assignee 
may  sue. 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  £.  B.  G.  690. 

7  Wall.  52S-641,  19  Ii.  Ed.  286,  BAIJDALL  v.  BBIQHAM. 
Admission  and  removal  of  attorneys  are  Judicial  acts. 
Approved  in  In  re  Ulmer,  208  Fed.  467,  disbarment  of  attorneys 
licensed  to  practice  in  Federal  Court  is  matter  concerning  Federal  Court 
only;  In  re  Thatcher,  190  Fed.  977,  978,  Federal  Court  reserves  right 
to  determine  for  itself  whether  attorney  disbarred  in  State  court  shall, 
be  disbarred  in  Federal  Court;  Burrage  v.  Bristol  County,  210  Mass. 
301,  96  N.  E.  720,  statute  providing  for  payment  of  **  expenses  and 
costs''  in  disbarment  proceedings  includes  attorney  fees;  In  re'  Rad- 
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ford,  168  Mich.  487,  496,  134  N.  W.  478,  480,  attorney  acting  as  execntor 
was  barred  for  disregarding  court  orders  in  probate  proceedings; 
In  re  Walkey,  26  Colo.  161,  66  Pac.  676,  holding  copies  of  charges  be- 
ing mailed  attorney,  court  has  jurisdiction  of  disbarment  proceedings; 
Ricker's  Petition,  66  N.  H.  212,  260,  24  L.  R.  A.  742,  760,  29  Atl.  561, 
681,  holding  courts  have  power  to  remove  attorneys  for  cause;  Rob- 
inson's case,  131  Mass.  380,  41  Am.  Rep.  243,  holding  woman  not  en- 
titled to  admission  as  attorney  under  Massachusetts  statute. 

Distinguished  in  Warren  v.  Connolly,  166  Mich.  283,  83  L.  Ed.  (N".  S.) 
314,  130  N.  W.  640,  mandamus  was  issued  against  judge  ordering  at- 
torney to  justify,  in  writing  under  oath,  act  occurring  out  of  court. 

Judicial  offieem  are  not  liable  to  dLvU  action  for  any  judicial  act  done 
within  their  juriadictlon. 

Approved  in  Alzua  v.  Johnson,  231  U.  S.  Ill,  58  L.  Ed.  144,  34  Sup. 
Ct.  27,  judge  of  Supreme  Court  of  Philippine  Islands  was  not  liable 
to  civil  action  for  official  acts;  United  States  v.  Bell,  135  Fed.  338,  68 
C.  C.  A.  144,^  applying  rule  in  suit  for  damages  against  Circuit  Court 
clerk  for  refusal  to  issue  summons  in  action  against* State  judge;  Eng- 
lish V.  Ralston,  112  Fed.  273,  holding  judicial  officer  not  liable  in  damages 
for  prohibition  of  issuance  of  copy  of  court  records  or  files;  Mitchel  v. 
Galen,  1  Alaska,  340,  justice  of  peace  acting  in  collusion  with  others 
and  issuing  warrant  for  arrest  of  mine  owner  for  trespass  on  own  prop- 
erty, so  that  mine  may  be  jumped,  is  liable  to  civil  suit;  Bradley  v. 
Fisher,  7  D.  C.  60,  judge  is  not  liable  to  action  for  damages  for  judg- 
ment unless  excess  of  jurisdiction  is  both  palpable  and  malicious; 
McBumie  v.  SuUivan,  152  Ky.  690,  44  L.  R.  A.  (N.  S.)  186,  163  S.  W. 
946,  justice  of  peace  acting  within  his  discretion  and  committing  per- 
son to  prison  for  contempt  of  court  is  not  liable  for  damages,  even 
though  he  acts  corruptly  and  maliciously;  Dixon  v.  Cooper,  109  Ky. 
30,  68  S.  W.  438,  holding  justice  of  peace  acting  within  jurisdiction 
in  issuing  warrant  of  arrest  and  trying  defendant  thereunder  is  not 
liable  in  damages  though  acts  charged  did  not  oonstitate  an  offense; 
Comstock  V.  Eagleton,  11  Okl.  492,  69  Pac.  957,  probate  judge  not  liable 
for  false  imprisonment  for  issuing  commitment  on  judgment  in  bas- 
tardy proceedings;  Smith  v.  Jones,  Ip  S.  D.  345,  92  N.  W.  1086,  deny- 
ing right  of  action  against  justice  of  peace  for  issuing  warrant  on  de- 
fective complaint;  Webb  v.  Fisher,  109  Tenn.  705,  72  S.  W.  Ill,  hold- 
ing action  for  damages  cannot  be  maintained  against  judge  of  court 
•of  record  for  maliciously  and  corruptly  entering  decree  of  disbarment; 
Bradley  v.  Fisher,  13  Wall.  350,  20  L.  Ed.  660,  following  rule;  In  re 
Eaves,  30  Fed.  24,  holding  United  States  commissioner  not  civilly  liable 
for  acts  as  judicial  officer;  Cooke  v.  Bangs,  31  Fed.  642,  643,  holding 
justice  not  civilly  liable  for  arbitrary  exercise  of  power  to  punish  for 
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contempt;  In  re  Commissioners  of  Circait  Court,  65  Fed.  318,  denying 
general  motion  of  district  attorney  for  removal  of  all  commissioners; 
Philbrook  v.  Newman,  86  Fed.  144,  holding  conclusive,  judgment  of 
disbarment  and  bar  to  action  for  conspiracy  to  disbar;  Calhoun  v. 
Little,  106  Ga.  339,  48  L.  B.  A.  632,  32  S.  E.  88,  holding  judge  not  liable 
in  damages  for  punishing  person  under  void  municipal  ordinance;  Har- 
rison V.  Redden,  53  Kan.  270,  36  Pao.  326,  holding  no  recovery  in  civil 
suit  against  judge  as  such  allowable;  Manning  v.  French,  149  Mass. 
399,  4  L.  R.  A.  343,. 21  N.  E.  947,  holding  judges  of  Court  of  Commis- 
sioners of  Alabama  Claims  not  civilly  liable  for  disbarring  attorney; 
Ross  V.  Grifl&n,  53  Mich.  9,  18  N.  W.  537,  holding  superior  judge  not 
civilly  liable  for  error  in  ordering  payment  of  alimony;  Stewart  v. 
Cooley,  23  Minn.  350,  23  Am.  Rep.  691,  holding  judge  not  civilly  liable 
for  errors  in  criminal  prosecution  within  jurisdiction;  Pike  v.  Megoun, 
44  Mo.  496,  holding  no  civil  action  lies  against  registration  officer  to 
register  person  as  qualified  voter;  Lange  v.  Benedict,  73  N.  Y.  34,  29 
Am.  Rep.  93,  holding  judge  not  civilly  liable  for  erroneous  sentence 
of  imprisonment;  Root  v.  Rose,  6  N.  D.  583,  72  N.  W.  1024,  holding 
Superior  Court  judge  not  liable  for  act  done  in  judicial  capacity;  Tay- 
lor V.  Goodrich,  (Tex.  Civ.  App.),  40  S.  W.  521,  holding  district  judge, 
r^^ardless  of  motion,  not  civilly  liable  for  coiAmitting  person  for  con- 
tempt ;  Banister  v.  Wakeman,  64  Vt.  207,  208,  15  L.  R.  A.  204,  23  Atl. 
586,  587,  holding  justice  of  peace  not  civilly  liable  for  acts  in  criminal 
prosecution  within  jurisdiction;  Johnston  v.  Moorman,  60  Va.  140,  141, 
holding  mayor,  acting  as  such,  not  liable  in  damages  for  arrest  of  per- 
son; Spalding  v.  Vilas,  161  U.  S.  493,  40  L.  Ed.  784,  16  Sup.  Ct.  635, 
holding  exemption  applicable  largely  to  heads  of  executive  depart- 
ments in  performing  their  duties. 

Distinguished  in  Harlow  v.  Carroll,  6  App.  D.  C.  138,  libelous  mat- 
ter in  answer  to  complaint  is  not  privileged,  if  irrelevant;  Smith  v. 
Casner,  2  Kan.  App.  596,  44  Pac.  753,  holding  justice  civilly  liable  for 
committing  person  for  nonpayment  of  costs  after  execution  of  bond 
in  compliance  with  code. 

Liability  of  judicial  officers.    Note,  6  Am.  Dec.  303,  305. 

Liability  for  judicial  act.    Note,  23  Am.  Rep.  692. 

Civil  liability  of  judge  for  judicial  acts.    Note,  25  Am.  Rep.  701. 

Personal  liability  of  judges  and  judicial  officers.    Note,  137  Am. 
St.  Rep.  53. 

Judicial  and  ministerial  acts.    Note,  79  Am.  Dec.  478. 

Civil  liability  of  judicial  officers  for  false  imprisonment.    Note, 
4  Ann.  Oas.  325,  332. 

Civil  liability  of  judicial  officer  for  acts  of  judicial  nature.    Note, 
14  L.  R.  A.  145. 
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There  Is  no  ilzed  method  for  removal  of  attomeya,  and  proceedings 
against  them  for  malpractice  or  unprofessional  conduct  need  not  be  founded 
on  formal  allegations,  it  being  sufficient  if  attorney  be^given  notice  of  charges 
and  opportunity  to  answer. 

Approved  in  Thatcher  v.  United  States,  212  Fed.  806,  129  C.  C.  A. 
225,  attorney  in  disbarment  proceedings  was  not  entitled  to  invoke 
strict  rules  governing  indictments  and  proofs  in  criminal  cases,  and 
holding' that  State  courts'  findings  were  prima  facie  evidence  was  er- 
roneous, though  not  prejudicial;  Barnes  v.  Lyons,  187  Fed.  884,  110 
C.  C.  A.  15,  mandamus  refused  to  reinstate  attorney  disbarred  for 
conviction  of  criminal  offense  involving  moral  turpitude,  though  pro- 
ceeding was  irregular,  no  rule  to  show  cause  having  been  entered ;  Cobb 
V.  United  States,  172  Fed.  643,  96  C.  C.  A.  477,  where  attorney  waa 
present  when  court  ruled  that  proceedings  were  for  disbarment,  not 
contempt,  attorney  requesting  reference  to  three  disinterested  attor- 
neys as  provided  by  code  assented  to  ruling;  In  re  Cole,  163  Fed.  185, 
2S  L.  R.  A.  (K.  8.)  255,  90  C.  C.  A.  50,  contempt  proceedings  against 
bankrupt  are  not  required  to  be  formal  but  may  be  instituted  by  petition 
sufficient  to  notify  bankrupt  of  charge;  State  v.  Peck,  88  Conn.  453, 
L.  R.  A.  1915A,  663,  91  Atl.  277,  complaint  in  disbarment  proceeding, 
not  having  same  technical  precision  required  in  criminal  prosecutions, 
was  sufficient  to  inform  attorney  of  charges;  In  re  Dnrant,  80  Conn. 
148,  10  Ann.  Oas.  539,  67  Atl.  501,  appellate  court  holds  there  was  no 
abuse  of  judicial  discretion  in  manner  of  proceeding  in  disbarment 
proceedings;  Re  (}omi)ers,  40  App.  D.  C.  328,  contempt  proceedings 
for  violating  injunction  issued  by  Supreme  Court  of  district  when 
certified  back  to  that  court  for  dismissal  without  prejudice  may  be 
certified  by  equity  division  issuing  injunction  to  other  equity  division 
for  further  proceedings;  United  States  v.  Bliss,  12  App.  D.  C.  499, 
mandamus  will  not  lie  to  compel  Secretary  of  Interior  to  hear  argn- 
ments  before  approving  or  disapproving  commissioner's  report  to 
disbar  patent  attorney;  Bar  Association  of  City  of  Boston  v.  Casey, 

•  211  Mass.  193,  Ann.  Oas.  1913A,  1226,  39  L.  R.  A.  (K.  8.)  116,  97  N.  E. 
754,  that  disbarment  proceedings  were  instituted  by  bar  association 
does  not  disqualify  judges  who  are  honorary  members  from  hearing 

-  case;  In  re  McHugh,  152  Mich.  511, 116  N.'W.  461,  though  contempt  was 
not  committed  in  court  and  no  petition  was  filed,  where  respondents 
voluntarily  appeared  and  order  to  show  cause  was  issued,  irregularities 
in  proceedings  were  waived;  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  435, 
Act  April  7,  1903,  relieving  law  clerks  from  examination,  is  void;  In  re 
Frank  M.  M'Dermit,  63  N.  J.  L,  479,  43  Atl.  686,  disbarring  attorney 
who  obtained  from  client  money  for  which  he  failed  and  neglected  to 
render  any  adequate  service  and  who  retained  for  his  own  use  money 
which  he  received  from  him  for  another  purpose;  State  v.  Hays,  64 
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W.  Va.  48,  61  S.  E.  356,  formal  allegations  and  technical  descriptions  of 
misconduct  are  not  required  in  disbarment  proceedings ;  Ex  parte  Wall, 
13  Fed.  815,  816  (affirmed  in  107  U.  S.  272,  306,  27  L.  Ed.  556,  568,  2 
Sup.  Ct.  575,  603),  upholding  irregular  ex  parte  orders  to  show  cause 
why  attorney  should  not  be  disbarred;  Philbrook  v.  Newman,  85  Fed. 
140,  holding  particularity  of  criminal  pleading  unnecessary  in  disbar- 
ment proceedings;  United  States  v.  Parks,  93  Fed.  415,  holding  no 
formal  procedure  for  disbarment  of  attorneys  in  Federal  courts  neces- 
sary; In  re  Shepard,  109  Mich.  634,  67  N.  W.  972,  holding  charges 
against  attorney  in  disbarment  proceedings  may  be  stated  on  informa- 
tion and  belief;  In  re  Walkey,  26  Colo.  161,  56  Pac.  576,  holding  mailing 
of  copy  of  charges  to  attorney  sufficient;  Savin,  Petitioner,  131  U.  S. 
278,  33  L.  Ed.  154,  9  Sup.  Ct.  702,  holding,  in  punishment  for  contempts 
in  presence  of  court,  court  may  proceed  summarily. 

Disapproved  in  In  re  Boone,  83  Fed.  947,  holding  exercise  of  power 
of  disbarment  should  be  only  on  clear  legal  proof. 

Distinguished  in  Warren  v.  Connolly,  165  Mich.  282,  S3  L.  B.  A. 
(N.  S.)  814,  130  N.  W.  640,  ex  parte  order  requiring  attorney  to  jus- 
tify in  writing  under  oath,  in  open  court,  act  occurring  out  of  court, 
was  not  justified. 

Disbarment  of  attorneys,  causes  and  proceedings  therefor — Nature 
of  disbarment,  and  power  of  courts  to  disbar.  Note,  95  Am. 
Dec.  334. 

Pow^r  of  courts  to  disbar  attorneys.    Note,  5  Ann.  Oaa.  991. 

Attomeya  aie  subject  to  the  authority  and  correction  of  courts. 
Approved  in  United  States  v.  Green,  85  Fed.  861,  holding,  on  disbar- 
ment in  Utah  court  for  libelous  brief,  Federal  license  should  be  revoked ; 
Robinson's  Case,  131  Mass.  380,  41  Am.  Bep.  243,  arguendo. 

Proceeding  for  disbarment  of  attorney  is  not  a  criminal  proceeding. 
Approved  in  Wells  v.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed. 
632,  under  saving  clause,  suit  on  cause  of  action  arising  before  code 
took  effect  but  not  commenced  until  afterward,  is  governed  as  to 
removability  by  prior  law ;  United  States  v.  Beaty,  198  Fed.  287,  statu- 
tory provision  for  jury  trial  of  issues  of  fact  in  civil  actions  in  District 
courts  does  not  apply  to  proceedings  for  condemnation  of  land;  Wer- 
nimont  v.  State,  101  Ark.  217,  Ann.  Gas.  1913D,  1156,  142  S.  W.  197, 
proceeding  to  disbar  attorney  is  civil  not  criminal,  and  is  governed  by 
rule^  applicable  to  civil  actions;  Re  Gompers,  40  App.  D.  C.  321,  323, 
proceeding  for  contempt  is  not  criminal  case  within  purview  of  statute 
of  limitations;  Bar  Assn.  v.  Greenhood,  168  Mass.  183,  46  N.  E.  575, 
holding  particularity  required  in  criminal  proceedings  not  required  in 
proceedings  to  disbar  attorney;  Ricker's  Petition,  66  N.  H.  212,  24 

VI— 44 
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L.  R.  A.  742,  29  Atl.  561,  holding  disbarment  of  attorney  not  pnnish- 
ment  for  crime  nor  bar  to  criminal  prosecution. 

Oonstmction  of  State  statute  by  blgbest  State  court,  imqnestioned  by 
conflicting  decisions  of  tliat  court,  Is  concluslTe  upon  XT&lted  States  Supreme 
Oourt. 

Approved  in  City  of  Sionx  Falls  v.  Farmers'  Loan  etc.  Co.,  136  Fed.  730, 
69  C.  C.  A.  373,  applying  rule  with  reference  to  power  of  city  to  increase 
indebtedness  for  purpose  of  constructing  waterworks;  Richardson  v. 
Woodward,  104  Fed.  875,  44  C.  C.  A.  235,  holding  Bankruptcy  Courts  in 
determining  claims  of  bankrupts  to  homestead  exemptions  under  State 
laws  follow  State  construction;  Southern  R.  Co.  v.  North  Carolina 
Corp.  Comm.,  99  F^d.  166,  applying  principle  under  North  Carolina 
railroad  commission  act  of  1891 ;  Gut  v.  State,  9  Wall.  37,  19  L.  Ed.  574, 
holding  conclusive  the  ruling  of  State  court  that  State  statute  is  con- 
stitutional;  Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall.  497,  22  L.  Ed.  598, 
upholding  decision  of  State  court  that  foreign  railroad  corporation  was 
doing  business  in  State ;  Hall  v.  De  Cuir,  95  U.  S.  500,  24  L.  Ed.  552, 
upholding  decision  of  Supreme  Court  of  Louisiana  on  construction  of 
State  Constitution;  Morley  v.  Lake  Shore  R.  R.  Co.,  146  U.  S.  167,  S6 
L.  Ed.  928,  13  Sup.  Ct.  56,  upholding  State  court  decision  that  judg- 
ment before  statutory  change  of  interest  is  not  contract;  In  re  Wyllie, 
2  Hughes,  461,  Fed.  Cas.  18,112,  holding  reference  in  bankruptcy  act  to 
"State  exemption  laws"  means  as  interpreted  in  States ;  E[nox  v.  Colum- 
bia Liberty  Iron  Co.,  42  Fed.  380,  holding  conclusive  Virginia  court's 
construction  of  Virginia  lien  laws;  New  York  etc.  R.  R.  Co.  v.  Cock- 
croft,  49  Fed.  4,  holding  State  court  decision  on  sufficiency  of  appeal 
in  special  proceeding  conclusive;  dissenting  opinion  in  Johns  v.  Doe, 
33  Md.  529,  majority  holding  court  not  bound  by  State  construction 
where  there  are  conflicting  decisions. 

Effect  of  bad  motive  to  make  actionable  what  would  otherwise  not 
be.    Note,  62  L.  B.  A.  721. 

Miscellaneous.  Cited  in  Randall  v.  Packard,  142  N.  Y.  59,  36  N.  E. 
825,  as  showing  disbarment  of  Randall  by  MassachusettSi  but  held  not 
to  show  disbarment. 

7  WaU.  541--542,  19  L.  Ed.  99,  PAU^B  ▼.  BONNEB. 

On  error  from  Supreme  to  State  court,  the  writ  must  be  dismissed  wbere 
citation  to  writ  is  signed  by  judge  of  District  Oourt. 

Approved  in  Monger  v.  Shirley,  131  U.  S.  ex,  Appx.,  20  LI  Ed.  635, 
appeal  dismissed  on  motion,  there  being  no  appeal  bond  or  citation. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  845. 
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7  WaU.  542-559,  19  L.  Ed.  244,  OOFPEU.  ▼.  HALL. 

ConsulB,  In  clvU  and  criminal  matters,  are  irabject  to  local  law  in  same 
way  aa  other  foreign  residents  within  country,  and  consul  is  liable  in  mat- 
ters of  trade  in  same  manner  and  to  same  extent  as  native  traders. 

Approved  in  Scott  v.  Hobe,  108  Wis.  242,  84  N.  W.  182,  holding  trad- 
ing consul  in  all  that  concerns  his  trade  is  liable  to  ordinary  process; 
In  re  lasigi,  79  Fed.  752,  holding  Turkish  consul  liable  to  commitment 
for  embezzlement  under*  New  York  statutes. 

Jurisdiction  and  powers  of  consuls.    Note,  45  L.  B.  A.  500. 

Exemption  and  privileges  of  consuls.    Note,  45  L.  B.  A.  580,  585. 

When  war  exists  between  nations,  all  commerce  between  them,  unless 
permitted,  is  contrary  to  public  policy,  and  all  contracts  growing  out  of 
such  commerce  are  illegal  and  void. 

Approved  in  Mitchell  v.  United  States,  21  Wall.  352,  22  L.  Ed.  587, 
holding  commerce  within  rebel  lines,  by  loyal  citizen  removing  tempo- 
rarily within  rebel  lines,  prohibited;  Desmare  v.  United  States,  93  U.  S. 
612,  23  L.  Ed.  960,  holding  purchase  of  cotton  within  rebel  lines  by 
citizen  of  loyal  city  void;  Kanawha  Coal  Co.  v.  Kanawha  etc.  Coal  Co., 
7  Blatchf.  409,  Fed.  Cas.  7606,  holding  void  sale  under  trust  deed  from 
rebel  citizen  to  loyal  citizen;  Brown  v.  Hiatt,  1  Dill.  382,  Fed.  Cas. 
2011,  holding  contracts  between  citizens  of  opposing  belligerents  utterly 
void ;  Phillips  v.  Hatch,  1  Dill.  578,  Fed.  Cas.  11,094,  holding  unenforce- 
able contract  of  sale  between  citizens  of  Iowa  and  Texas  made  during 
Rebellion ;  Tait  v.  New  York  Life  Ins.  Co.,  1  Flipp.  311,  Fed.  Cas. 
13,726,  holding  void  life  insurance  policy  from  New  York  company  to 
Tennessee  citizen  during  Rebellion;  Planters'  Bank  v.  St.  John,  1 
Woods,  589,  Fed.  Cas.  11,208,  holding  void  agreement  between  loyal 
and  rebel  citizens  for  continuation  of  business  partnership;  Hill  v. 
Baker,  32  Iowa,  310,  7  Am.  Rep.  196,  holding  void  purchase  of  land  by 
Ohio  citizen  from  Virginia  citizen  during  Rebellion;  Rhoades  v.  Sum- 
merhill,  4  Heisk.  208,  holding  no  recovery  allowed  on  contract  for 
transporting  cotton  from  rebel  to  loyal  territory;  Whitis  v.  Polk,  36 
Tex.  627,  holding  illegal  contract  for  transportation  out  of  rebel  lines 
and  sale  of  cotton;  Morrison  v.  Lovell,  4  W.  Va.  349,  holding  null  and 
void  certificate  of  deposit  executed  within  rebel  line  to  loyal  citizen; 
Wright  V.  Graham,  4  W.  Va.  441,  holding  void  notes  from  loyal  to 
rebel  citizen. 

Contracts  with  public  enemies.    Note,  96  Am.  Dec.  625. 

War  of  Rebellion  wae  conducted  as  if  it  was  public  war  with  foreign 
enemy,  and  important  belligerent  rights  were  conceded  by  government  to 
insurgent  States. 

Approved  in  Brown  v.  Hiatt,  1  Dill.  381,  Fed.  Cas.  2011,  holding  inter- 
national law  applicable  to  Civil  War  and  questions  arising  out  of  it; 
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Phillips  V.  Hatch,  1  Dill.  576,  Fed.  Cas.  11,094,  holding  right  of  citizens 
of  opposing  belligerents  to  contract  governed  by  international  law; 
Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  489,  holding  Civil 
War,  war  between  independent  governments. 

President  alone  could  licenBe  trade  within  rebel  territory,  and,  when 
licensed,  it  could  be  carried  on  only  in  conformity  with  regolationB,  pre- 
scribed by  Secretary  of  Treasury. 

Approved  in  Hamilton  v.  Dillin,  21  Wall.  96,  22  L.  Ed.  538,  holding 
government  may  impose  conditions  on  licensed  commerce  with  enemy. 

Payment  of  money  by  one  belligerent  in  country  of  another  ia  con- 
demned and  all  contracts  for  such  purpose  are  void,  all  communication  and 
trading  with  enemy  being  prohibited. 

Approved  in  Lasere  V.  Rochereau,  17  Wall.  439,  21  L.  Ed.  695,  hold- 
ing expelled  enemy  without  right  to  appoint  agent  in  city  held  by 
national  forces;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt.  838,  hold- 
ing loyal  makers  of  note  not  in  default  for  nonpayment  of  note  to  rebel 
citizen;  Mutual  Assur.  Soc.  v.  Supervisors  of  Berkeley  Co.,  4  W.  Va. 
345,  holding  Virginia  corporation  could  not  assess  property  in  loyal 
States  for  losses  during  war. 

Distinguished  in  McCormick  v.  Amspiger,  38  Tex.  574,  holding  pur- 
chaser from  former  agent  during  war  liable  to  principal  for  price  of 
property. 

Where  contract  ia  illegal,  such  illegality  cannot  be  waived  by  either 
party  to  contract,  and  whenever  such  illegality  appears,  it  ia  fatal  to  con- 
tract. 

Approved  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.,. 
212  U.  S.  263,  264,  53  L.  Ed.  506,  29  Sup.  Ct.  280,  court  refuses  to  en- 
force payment  of  vendee's  notes  executed  in  pursuance  of  illegal  con- 
tract to  form  illegal  combination  under  Sherman  anti-trust  law;  Union 
Pac.  R.  Co.  V.  Belek,  211  Fed.  701,  claimants  for  reward  are  not  estopped 
by  failure  to  plead  or  contend  that  pojice  officers  are  not  entitled  to 
share  in  fund,  for,  if  public  policy  prevents  such  award,  court  must  of 
its  own  motion  refuse  relief;  Levy  v.  Kansas  City,  168  Fed.  525,  22 
L.  B.  A.  (N.  S.)  862,  93  C.  C.  A.  523,  action  cannot  be  maintained  to 
recover  money  paid  for  license  to  conduct  book-making  and  pool-selling 
issued  by  city  in  violation  of  State  law  and  revoked  two  days  later; 
Mackin  v.  Shannon,  165  Fed.  100,  101,  note  and  mortgage  executed  in 
settlement  of  partnership  formed  for  gambling,  without  new  considera- 
tion, are  void  for  illegality  of  consideration;  Miller  v.  Ahrens,  163  Fed. 
876,  ratification  by  person  adversely  interested  of  devise  of  real  estate 
to  church  corporation,  invalid  by  statute,  does  not  estop  him  from  con- 
testing validity;  Warren  Featherbone  Co.  v.  Landauer,  151  Fed.  130,. 
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action  cannot  be  maintained  for  price  of  work  done  under  illegal  con- 
tract of  foreign  corporation  not  complying  with  statutory  requirement, 
though  it  complied  with  statute  before  work  was  done;  Cumberland  Tel. 
etc.  Co.  V.  Evansville,  127  Fed.  198,  holding  under  Ind.  Stats.  1901, 
authorizing  formation  of  telephone  corporations,  sale  by  companies  of 
all  its  franchises  and  property,  being  void,  cannot  be  validated  by  per- 
formance or  by  recognition  by  city  which  granted  franchise  to  use 
streets;  Baird  v.  Howison,  154  Ala.  367,  45  South.  670,  grantor  may  not 
sue  in  equity  to  enforce  trust  arising  from  fraudulent  transfer  of  prop- 
erty, and  court  will  not  deny  relief  against  fraud  shown  by  evidence, 
thouigh  not  speoially  pleaded;  Levinson  v.  Boas,  150  Cal.  193,  11 
Amu  Gas.  661, 12  L.  B.  A.  (N.  S.)  575,  88  Pac.  828,  contracts  of  pledge 
made  with  pawnbroker,  carrying  on  business  without  license  are  void; 
Dealey  v.  East  San  Mateo  Land  Co.,  21  Cal.  App.  44,  130  Pac.  1068, 
contract  for  procuring  by-bidders  at  auction  is  against  public  policy, 
and  cannot  be  enforced,  though  answer  did  not  set  up  illegality;  Oliver 
V.  Wilder,  27  Colo.  App.  349,  149  Pac.  279,  cause  of  action  arising  ex 
turpi  causa  will  not  be  enforced,  although  complaint  does  not  disclose 
illegal  transaction,  or  plaintiff  does  not  require  aid  of  such  transaction 
to  establish  his  case ;  Gilmore  v.  Fuller,  198  111.  140,  65  N.  E.  87,  holding 
participator  in  party  which  is  disturbing  peace  cannot  recover  damages 
against  another  member  of  party  for  injuries  caused  by  latter 's  care- 
lessness; Koepke  v.  Peper,  155  Iowa,  690,  41  L.  B.  A.  (N.  S.)  778,  136 
N.  W.  903,  lessee  compelled  to  pay  his  note  to  lessor  in  hands  of  bona 
fide  purchaser  cannot  recover  from  lessor  on  ground  of  illegality  of 
lease;  Harrison  County  v.  Ogden  133  Iowa,  679,  108  N.  W.  452,  super- 
visor purchasing  claims  against  county  for  labor  at  discount  was  not 
entitled  to  collect  them,  where  such  purchase  was  prohibited  by  statute ; 
Patterson  v.  Imperial  Window  Glass  Co.,  91  Kan.  208,  137  Pac.  957, 
in  action  to  recover  for  breach  of  contract  aid  of  court  was  refused, 
where  interpleader's  evidence  disclosed  that  plaintiff's  cause  of  action 
was  based  upon  unlawful  conspiracy  in  restraint  of  trade;  Howe's  Exr. 
V.  Griffin's  Adm'r.,  126  Ky.  383,  128  Am.  St.  Bep.  296,  103  S.  W.  717, 
insured's  administrator  cannot  recover  amount  paid  on  life  policy  void 
for  lack  of  insurable  interest  in  beneficiary  on  ground  that  beneficiary  is 
trustee  for  him,  where  insured  and  beneficiary  both  participated  in 
fraud;  Bromley's  Admr.  v.  Washington  Life  Ins.  Co.,  122  Ky.  407,  121 
Am.  St.  Bep.  467,  12  Ann.  Oas.  685,  6  L.  B.  A.  (N.  S.)  747,  92  S.  W.  18, 
life  policy  void  at  inception  for  lack  of  insurable  interest  is  not  rendered 
valid  by  clause  declaring  it  incontestable  after  one  year;  Fisher  v. 
Hampton  Transportation  Co.,  136  Mich.  223,  98  N.  W.  1014,  invalidity  of 
contract  need  not  be  pleaded  where  complaint  shows  contract  sued  on 
is  against  public  policy;  Cansler  v.  Penland,  125  N.  C.  580,  34  S.  E.  684, 
liolding  contract  between  sheriff  and  deputy  to  whom  he  has  delegated 
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collection  of  taxes  on  comn^ission  cannot  be  enforced  under  Code,  §  2084, 
prohibiting  sheriff  from  farming  his  county ;  Baltimore  etc.  R.  R.  Co.  v. 
Diamond  Coal  Co.,  61  Ohio  St.  252,  56  N.  E.  618,  holding  contract  be- 
tween railroad  and  shipper  for  payment  of  rebates  will  not  be  enforced, 
being  prohibited  by  statute;  Citizens'  Nat.  Bank  v.  Mitchell,  24  Okl.  611, 
20  Ann.  Oas.  371,  103  Pac.  730,  accounting  of  profits  of  partnership  will 
not  be  awarded  although  partnership  was  only  part  of  contract,  other 
portions  of  which  were  illegal;  Cobb  v.  Wm.  Kenefick  Co.,  23  Okl.  460, 
100  Pac.  553,  in  action  by  construction  company  to  recover  on  note 
given  to  it  as  bonus,  judgment  on  pleadings  was  error  where  answer 
alleged  that  construction  company  was  agent  of  railroad  and  agreed 
for  bonus  to  change  route  from  that  of  survey;  McGuffin  v.  Coyle,  16 
Okl.  653,  85  Pac.  955,  in  action  on  note,  where  language  of  note  and  all 
evidence  shows  it  to  be  against  public  policy,  demurrer  to  evidence  sus- 
tained; Light  V.  Conover,  10  Okl.  737,  63  Pac.  968,  no  action  is  main- 
tainable on  lease  made  without  consent  of  Indian  agent  for  pasturage  of 
cattle  on  Indian  reservation;  Kelly  v.  Courter.  1  Okl.  282,  30  Pac.  373, 
where  under  lease  of  building  for  keeping  liquor  for  sale,  landlord 
agrees  to  supply  ice  for  cooling,  tenant  cannot  recover  for  damages 
caused  by  failure  to  supply  ice  where  sale  of  liquor  is  illegal;  Reed  v. 
Johnson,  27  Wash.  55,  67  Pac.  386,  holding  failure  to  plead  illegality 
of  contract  by  reason  of  its  being  against  public  policy  is  not  waiver  of 
such  objection;  Meguire  v.  Corwine,  101  U.  S.  Ill,  26  L.  Ed.  901,  hold- 
ing unenforceable  contract  in  consideration  of  procuring  appointment 
as  counsel  in  cases  against  government;  Oscanyan  v.  Winchester  Arms 
Co.,  103  U.  S.  268,  26  L.  Ed.  548,  holding  illegality  good  defense  •'to  con- 
tract, though  not  affirmatively  pleaded;  Embrey  v.  Jemison,  131  U.  S. 
349,  38  L.  Ed.  177,  9  Sup.  Ct.  780,  holding,  though  executed  with  knowl- 
edge, note  given  on  wagering  contract  is  void;  Pullman's  Palace  Car 
Co.  V.  Central  Transportation  Co.,  171  U.  S.  151,  43  L.  Ed.  114,  18 
Sup.  Ct.  813,  holding  no  recovery,  based  on  illegal  contract,  of  property 
given  under  such  contract  allowable;  McMullea  v.  Hoffman,  174  U.  S. 
655,  658,  48  L.  Ed.  1124,  19  Sup.  Ct.  845,  846,  holding  courts  will  not 
assist  in  any  way  in  securing  performance  of  illegal  contract ;  Oscanyan 
V.  Winchester  Arms  Co.,  15  Blatchf.  88,  Fed.  Cas.  10,600,  holding  de- 
fendant in  suit  on  contract  cannot  waive  objection  of  illegality  of  con- 
tract ;  Blackwell  v.  Webster,  23  Blatchf.  539,  29  Fed.  615,  holding  agree- 
ment made  in  Maine  illegal  under  Maine  laws,  unenforceable  in  New 
York  courts ;  Chadbourn  v.  Coe,  45  Fed.  825,  holding  property  conveyed 
in  fraud  of  creditors  not  recoverable  by  grantor;  McMuUen  v.  Hoffman, 
69  Fed.  516,  holding  unenforceable  secret  contract  to  secure  and  divide 
profits  of  city  street  work;  Carter-Crume  Co.  v.  Peurrung,  86  Fed.  440, 
30  C.  C.  A.  174,  holding  defense  that  contract  is  void  as  against  public 
policy  not  waived  by  improperly  pleading;  Berka  v.  Woodward,  126  CaL 
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126,  45  L.  R.  A.  423,  57  Pac.  779,  holding  councilman  cannot  enforce 
contract  for  supplies  furnished  city,  contract  being  prohibited  by  stat- 
ute; Crichfield  v.  Bermudez  Asphalt  Paving  Co.,  174  111.  483,  42  L.  B.  A. 
S53,  51  N.  E.  558,  holding  contract  being  in  terms  contra  bonos  mores, 
defendant  need  not  plead  such  objections;  Louisville  etc.  R.  R.  Co.  v. 
Buck,  116  Ind.  571,  9  Am.  St.  Rep.  887,  2  L.  R.  A.  524,  19  N.  E.  455, 
holding  no  recovery  allowed  if  proving  illegal  contract  necessary  to 
sustain  action;  Zumpfe  v.  dentry,  153  Ind.  219,  54  N.  E.  808,  statute 
provision  invalidating  mortgage,  where  mortgagee  does  not  give  receipt 
for  payments,  cannot  be  waived;  Greer  v.  Payne,  4  Kan.  App.  163,  165, 
46  Pac.  194,  holding  equity  will  not  restrain  association  in  restraint  of 
trade  from  expelling  member;  Meyer  v.  Farmer,  36  La.  Ann.  790,  hold- 
ing no  recovery  allowed  on  contract  to  prevent  competition  in  bidding 
at  foreclosure  sale;  Simpson  v.  Normand,  51  La.  Ann.  1366,  holding, 
when  taint  exists,  it  fatally  affects  the  whole  contract ;  Snell  v.  Dwight, 
120  Mass.  16,  holding  courts  will  not  grant  accounting  of  profits  on  con- 
tract to  trade  sued;  Fowler  v.  Scully,  72  Pa.  St.  466,  13  Am.  Rep.  708» 
holding  unenforceable,  under  statute,  lease  of  house  to  be  used  as 
brothel;  Dawson  v.  Merrille,  2  Neb.  124,  holding  unenforceable,  contract 
to  sell  public  lands  made  before  patent  thereto  has  been  issued;  Fowler 
V.  Scully,  72  Pa.  St.  466,  13  Am.  Rep.  708,  holding  assignee  may  resist 
as  void,  mortgage  given  national  bank  to  secure  future  advances;  Holt 
V.  Green,  73  Pa.  St.  201,  13  Am.  Rep.  739,  holding  unlicensed  broker 
cannot  recover  commissions  on  contract  for  sale  of  machinery ;  Camp  v. 
Bruce,  96  Va.  524,  70  Am.  St.  Rep.  875,  43  L.  R.  A.  147,  31  S.  E.  901, 
holding  unenforceable,  contract  designed  to  prevent  competition  at  sale 
of  lands;  dissenting  opinion  in  Burbank  v.  Conrad.  96  U.  S.  302,  24 
L.  Ed.  727,  majority  holding  title  to  condemned  property  limited  by 
previous  unrecorded  sale  by  rebel  citizen;  dissenting  opinion  in  Moore 
V.  New  Orleans,  32  La.  Ann.  751,  752,  majority  holding  party  may  be 
estopped  by  his  actions  from-  denying  constitutionality  of  law ;  dissent- 
ing opinion  in  De  Jarnett  v.  De  Giverville,  56  Mo.  459.  majority  holding 
default  of  loyal  citizen  on  note  to  rebel  authorizes  sale  of  security ;  dis- 
senting opinion  in  Stewart  v.  Wright,  147  Fed.  339,  342,  77  C.  C.  A.  499, 
majority  holding  party  given  double  cross  in  swindling  scheme  may 
recover  his  money  from  coswindlers;  dissenting  opinion  in  Harcrow  v. 
Gardner,  69  Ark.  20,  64  S.  W.  884,  majority  holding  illegality  of  agree- 
ment between  partners  that  business  shall  be  conducted  in  name  of  one 
in  order  to  deceive  creditors  of  other  does  not  taint  note  subsequently 
executed  by  one  to  other  in  settlement  of  partnership  business;  dissent- 
ing opinion  in  Brown  v.  Newell,  64  S.  C.  72,  41  S.  E.  851,  majority  hold- 
ing note  and  mortgage  executed  in  favor  of  A,  and  assigned  by  him  to 
B  before  execution  and  without  consideration,  and  purporting  to  be 
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executed  on  day  of  execution  of  prior  mortgage  of  same  mortgagor  to 
B,  but  in  fact  one  year  later,  consideration  of  second  being  satisfaction 
of  first,  is  valid  contract  and  enforceable  against  B;  dissenting  opinion 
in  Monahan  v.  Monahan,  77  Vt.  161,  70  L.  B.  A.  935,  59  Atl.  174,  ma- 
jority holding  where  complainant  seeks  to  impress  securities  with  trust 
and  issue  is  solely  as  to  title,  relief  not  denied  him  though  securities 
placed  in  defendant 's  name  to  avoid  taxation. 

Distinguished  in  Stewart  v.  Wright,  147  Fed.  334,  77  C.  C.  A.  499, 
party  given  double  cross  in  swindling  scheme  may  recover  his  money 
'  from  coswindlers;  Bendet  v.  Ellis,  120  Tenn.  294,  295,  127  Am.  St  Bep. 
1000,  18  L.  B.  A.  OX.  S.)  114,  111  S.  W.  800,  assignment  of  insurance 
policy  was  held  wagering  contract  and  void,  but  insured  had  insurable 
interest  in  his  own  life  and  ^administratrix  could  recover  amount  paid 
to  assignee  less  amount  paid  by  him  for  premiums;  Minnesota  Sand- 
stone V.  Clark,  .35  Wash. » 472,  77  Pac.  805,  illegality  of  provision  in 
contract  for  sale  of  store  that  seller  would  return  to  buyer  freight  re- 
bates allowed  by  carrier  does  not  affect  rest  of  contract;  Stewart  v. 
National  Union  Bank,  2  Abb.  (U.  S.)  432,  Fed.  Cas.  13,435,  holding  loan 
by  national  bank  in  excess  of  bank's  powers  enforceable;  Pullman's 
Palace  Car  Co.  v.  Central  Transp.  Co.,  65  Fed.  161,  holding  contract 
made  in  reliance  upon  statutes  subsequently  declared  void  recoverable 
upon;  Tucker  v.  West,  29.  Ark.  403,  holding  contract  for  lawful  con- 
sideration, illegal  because  made  on  Sunday,  may  be  ratified;  Clark  v. 
American  Coal  Co.,  86  Iowa,  444,  17  L.  B.  A.  562,  53  N.  W.  293,  holding 
voidable  contract  capable  of  ratification  by  parties  to  contract;  First 
National  Bank  v.  Kidd,  20  Minn.  244,  holding  ille&:ality  of  mortgage 
taken  by  bank  cannot  be  presumed;  Shacklett  v.  Polk,  51  Miss.  391, 
holding  valid,  contract  between  citizens  within  Union  lines,  to  gather 
cotton  within  Confederate  lines;  De  Jarnette  v.  De  Giverville,  56  Mo. 
444,  holding  default  of  loyal  citizen  to  rebel  authorizes  sale  of  security 
of  note. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  6S2. 

Validity  of  contracts  in  business  transaction  of  which  is  misde- 
meanor.   Note,  12  L.  B.  A.  (N.  S.)  579,  606. 

7  Wall.  559-568,  19  L.  Ed.  276,  OOOKS  ▼.  IZABD. 

Court  of  Chancery  is  proper  court  to  afford  relief  where  judicial  sale  1b 
impeached  for  fraud  or  unfair  conduct  of  officer  or  purchaser,  to  prejudice 
of  owner. 

Approved  in  Robb  v.  Vos,  156  U.  S.  38,  39  L.  Ed.  61,  15  Sup.  Ct.  12, 
holding  remedy  in  equity  proceedings  in  execution  sale,  being  regular 
on  their  face. 
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Equity  win  set  aside  sale  of  lands  where  porcliaser  has  through  ftaudu- 
lent  practices,  been  enabled  to  purchase  land  for  sum  less  than  actual  valoe 
thereof. 

Approved  in  -Wyandotte  State  Bank  v.  Murray,  84  Kan.  529,  114 
Pac  849,  mere  inadequacy  of  price  is  insufficient  to  justify  setting 
aside  foreclosure  sale,  unless  such  inadequacy  be  30  great  as  to  shock 
conscience;  Boiling  v.  Mullins,  111  Va.  252,  68  S.  fe.  982,  agreement  by 
bidder  at  judicial  sale  of  insolvent's  land  to  pay  difference  between 
fixed  price  and  any  less  sum  at  which  he  might  buy  to  insolvent's  sure- 
ties for  refraining  to  bid  was  void ;  Terb^ll  v.  Lee,  40  Fed.  43,  holding 
purchaser  becoming  trustee  ex  maleficio,  suit  in  equity  to  vacate  sale, 
allowable;  Underwood  v.  McVeigh,  23  Gratt.  428,  holding  one  purchas- 
ing through  combination  to  prevent  competition  in  bidding  cannot  hold 
property;  Camp  v.  Qruee,  96  Va.  525,  70  Am.  St.  Rep.  876,  43  L.  B.  A. 
147,  31  S.  E.  901,  holing  unenforceable,  contracts  to  prevent  competi- 
tion in  bidding  at  judicial  sale  of  land;  Horn  v.  Star  Foundry  Co.,  23 
W.  Va.  640,  holding  unenforceable,  contract  to  secure  property  at  sale 
for  inadequate  price  by  fraudulent  representations ;  Mutual  Benefit  Life 
Ins.  Co.  V.  Cannon,  48  Ind.  269,  in  suit  on  policy,  beneficiaries'  knowl- 
edge of  truth  of  applicant's  statements  immaterial. 

Distinguished  in  Cocks  v.  Izard,  5  Fed.  Cas.  1156,  holding  fraudulent 
practices  not  being  affirmatively  shown,  sale  will  not  be  set  aside ;  Hoff- 
man V.  McMullen,  83  Fed.  377,  45  L.  E.  A.  414,  28  C,  C.  A.  178,  holding 
valid,  purchase  by  co-operation  of  bidders  for  public  work,  without 
fraud;  Capital  Bank  v.  Huntoon,  35  Kan.  590,  11  Pac.  376,  holding 
equity  will  not  vacate  sheriff's  sale,  land  being  purchased  by  combina- 
tion of  persons;  Corrothers  v.  Harris,  23  W.  Va.  181,  holding  equity 
grants  no  relief  between  parties  to  agreement  to  prevent  competition 
at  sale. 

Auction  sales.    Note,  96  Am.  Dec.  270. 

Effect  of  preventing  or  checking  bids  on  validity  of  auction  sales. 
Note,  20  L.  B.  A.  545,  547,  55p. 

Suppression  of  competition  at  judicial  sale.    Note,  42  L.  B.  A. 
(N.  S.)  1209. 

Owner  ia  not  bovnd  to  seek  relief  from  frauds  in  conduct  of  salCr 
through  summary  modes,  such  as  motion  to  set  aside  sale  in  court  from  which 
execution  issued,  and  failure  to  pursue  such  remedy  is  not  a  forfeiture  of 
right  to  sue  in  equity. 

Approved  in  McFarland  v.  Curtin,  233  Fed.  732,  complainant,  as  citi- 
zen of  another  State,  could  invoke  aid  of  Federal  court  in  equity  to  set 
aside  judgment  of  Stat^  court  entered  upon  disclaimer  filed  by  attorney 
without  authority,  and  operating  to  deprive  him  of  property,  without 
seeking  aid  of  State  court;  Capital  Bank  v.  Huntoon,  35.  Kan.  588,  11 


7  Wall.  563-566         NOTES  ON  U.  S.  REPORTS.  698 

Pac.  375,  holding  suit  in  equity  allowable  to  vacate  sheriff's  sale  for 
fraud  or  irregularity. 

Tenant's  right  to  acquire  title   not  inconsistent  with  landlord's 
when  tenancy  commenced.    Note,  53  L.  R.  A.  938/ 

7  Wall.  563-^64,  19  L.  Ed.  89,  THE  a&APESHOT. 

Proof  that  papers  were  used  in  court  below,  which  do  not  appear  in 
transcript  on  appeal,  must  be  made  by  al&davlt,  certificate  of  clerk  making 
transcript  not  being  proper  evidence. 

Distinguished  in  Hardesty  v.  Hosmer,  4  App.  D.  C.  281,  where  tran- 
script filed  was  incomplete  owing  to  loss  of  original  papers,  copies  of 
lost  papers  cannot  be  filed  in  appellate  court. 

Appeals  will  lie  from  decree  of  provisional  court  of  Louisiana^  estali- 
lished  by  President  during  BebeUion,  which  decree  has  been  transferred  i^to 
Circuit  Oourt  by  statute,  and  such  decree  stands  as  decree  of  Circuit  Court. 

Approved  in  Lewis  v.  Heame,  34  Tex.  384,  385,  holding  valid,  acts 
of  citizens  done  in  compliance  with  dominant  authority  during  Rebellion. 

7  WalL  664-666,  19  L.  Ed.  227,  aENEBES  v.  BONNEMEB. 

Where  there  was  no  question  raised  in  pleadings,  no  bill  of  exceptions 
and  no  instructions  or  rulings  of  the  court,  and  the  judgment  was  only  ruling 
appearing  in  record,  Judge  giving  Judgment  is  not  permitted,  after  allowance 
of  writ  of  error,  to  prepare  statement  of  facts  on  which  case  shall  be  heard 
on  appeal;  and  such  statement  of  facts,  filed  without  consent  of  parties,  is 
a  nuUity. 

Approved  in  Avendano  v.  Gay,  8  Wall.  377,  19  L.  Ed.  422,  holding 
statement  made  by  judges,  after  issue  and  service  of  writ  of  error, 
nullity;  Bethell  v.  Mathews,  13  Wall.  3,  20  L.  Ed.  556,  holding  insuffi- 
cient, statement  of  facts  signed  by  counsel,  made  and  Hied  after  judg- 
ment ;  Muller  v.  Ehlers,  91  U.  S.  251,  23  L.  Ed.  820,  holding  bill  of  ex- 
ceptions, signed  and  filed  after  end^  of  term,  no  part  of  record ;  Herbert 
V.  Butler,  97  U.  S.  320,  24  L.  Ed.  958,  holding  bill  of  exceptions,  signed 
by  judge,  after  term,  with  consent  of  parties,  proper;  Hunnicutt  v. 
Peyton,  102  U.  S.  354,  26  L.  Ed.  116,  holding  judge  may,  at  any  time 
within  term,  sign- bill  of  exceptions;  Coughlin  v.  District  of  Columbia, 
106  U.  S.  10,  27  L.  Ed.  75,  1  Sup.  Ct.  40,  holding  no  new  trial  allowable 
on  case  stated  by  judge,  filed  after  term  closed;  Hudson  v.  Charleston 
etc.  R.  R.  Co.,  55  Fed.  256,  holding  oral  testimony  cannot,  after  verdict, 
be  incorporated  in  bill  of  exceptions;  Ex  parte  Buskirk,  72  Fed.  21,  .18 
C.  C.  A.  410,  holding  court  cannot  punish  for  contempt  person  doing  act 
not  forbidden  by  existing  order;  Snell  v.  Dwight,  121  Mass.  350,  hold- 
ing amendment  to  record  not  allowable  on  petition  filed  after  judgment ; 
Merchants'  Mut.  Co.  v.  Folsom,  18  Wall.  252,  21  L.  Ed.  834,  holding 
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facts  determined  by  Circuit  Court  reviewable  only  as  to  sufficiency  to 
support  judgment;  Edwards  v.  Elliott,  21  Wall.  552,  22  L.  Ed.  490, 
holding  judgment  brought  up  by  writ  of  error,  judgment  to  be  reviewed ; 
United  States  v.  Claasen,  46  Fed.  69,  holding  minutes  being  signed  by 
judge  and  incorporated  in  record,  record  contains  exceptions  not  waived. 

7  WaU.  666-^71,  19  L.  Ed.  161,  LABEB  ▼.  OOOVEB 

Irregularities  in  f onn  of  pleadings  are  cured  ty  trial  and  verdict  and 
cannot  1>e  objected  to  on  appeal  from  veidict. 

Approved  in  Steven  v.  Saunders,  34  App.  D.  C.  333,  failure  to  join 
issue  upon  plea  to  statute  of  limitations  was  cured  by  verdict  and  judg- 
ment; Carver  v.  O'Neal,  11  App.  D.  C.  357,  failure  to  join  issue  before 
summoning  of  jury  in  Justice's  Court  was  cured  by  verdict  and  judg- 
ment; Nauvoo  V.  Ritter,  97  U.  S.  392,  24  L.  Ed.  1061,  holding  objection 
to  sufficiency  of  plea  cannot  be  heard,  for  first  time  on  appeal ;  Central 
National  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  77,  26  L.  Ed. 
708,  holding  failure  to  file  replication  to  answer  cured  by  going  to  trial 
and  judgment;  Crump  v.  Perkins,  18  Fla.  364,  holding  omission  to  file 
replication  waived  by  treating  issues  as  properly  made ;  Huling  v.  Florida 
Sav.  Bank,  19  Fla.  705,  holding  mere  absence  of  similiter  to  plea  no 
ground  of  reversal  after  verdict. 

Verdict,  unless  special,  is  always  amendable  by  court»  but  objection 
to  form  of  veidict  must  be  made  in  court  where  rend^sred. 

.  Approved  in  Cowell  v.  Colorado  Springs  Co.,  3  Colo.  86,  holding  ob- 
jection that  jury  found  defendant  instead  of  defendants  guilty  too  late 
on  appeal;  Beall  v.  Territory,  1  N.  M.  520,  holding  giving  judgment  on 
informal  verdict  as  corrected  by  court,  not  error. 

Tliat  objections  to  testimony  be  available,  exceptions  thereto  should 
be  distinctly  taken  and  made  part  of  record. 

Approved  in  Coker  v.  Hayes,  16  Fla.  372,  holding  no  exception  to  rul- 
ing admitting  questions  being  taken,  objections  thereto  presumed  aban- 
doned; Willingham  v.  State,  21  Fla.  784,  holding  objection  to  question 
not  made  until  after  verdict  made  too  late;  Ortiz  v.  State,  30  Fla.  270, 
285,  11  South.  614,  618,  holding  objection  to  statement  not  ruled  upon 
by  lower  court,  considered  waived. 

Befnsal  to  give  instructions  as  requested  is  not  error,  if  instructions 
given  cover  entire  case  and  properly  submit  it  to  jury. 

Approved  in  Meyer  v.  Richards,  111  Fed.  297,  49  C.  C.  A.  344,  and 
Trumbull  v.  Erickson,  97  Fed.  896,  38  C.  C.  A.  536,  both  f ollowii^  rule ; 
State  V.  Haworth,  24  Utah,  426,  68  Pac.  165,  applying  principle  in  homi- 
cide case;  Burton  v.  Driggs,  20  Wall.  137,  22  L.  Ed.  SOS,  and  Indian- 
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apolis  etc:  R.  R.  Co.  v.  Horst,  93  U.  S.  296,  28  L.  HA.  899,  both  holding: 
instructions  given  covering  entire  case,  court  not  bound  to  instruct  as 
requested;  Ruch  v.  Rock  Island,  97  U.  S.  695,  24  L.  Ed.  1102,  holding 
court  may  refuse  to  instruct  as  requested,  if  instructions  given  covci 
entire  case;  Northwestern  Life  Ins.  Co.  v.  Muskegon:  Bank,  122  U.  S. 

510,  SO  L.  Ed.  1104,  7  Sup.  Ct.  1226,  holding  court  having  correctly 
stated  law,  not  bound  to  consider  requests  for  instructions;  McCoy  v. 
State,  46  Ark.  152,  holding 'court  not  bound  to  give  instructions  asked, 
expressing  same  idea  as  instructions  given;  Soifthem  Express  Co.  v. 
Van  Meter,  17  Fla.  797,  holding  verdict  conforming  to  law  and  evidence 
refusal  to  instruct  no  ground  for  reversal;  Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  600,  holding  refusal  to  give  instructions  no 
ground  of  reversal,  instructions  given  being  proper;  Beall  v.  Territoiy,. 
1  N.  M.  518,  holding  refusal  of  court  to  give  instructions  requested  by 
defendant  was  not  error;  Probst  v.  Trustees  etc.  of  Presbjrterian  Church, 
3  N.  M.  379  (268),  6  Pac.  704,  holding  refusal  to  give  instructions  as 
requested  no  ground  for  reversal;  Territory  v.  Anderson,  4  N.  M.  222 
(111),  13  Pac.  24,  holding  jury  having  been  fully  instructed,^i^fusal  to 
instruct  further  is  not  error;  People  v.  Hampton,  4  Utah,  ^^,  9  Pac. 

511,  holding  court  having  fully  instructed  jury,  neither  party  entitled 
to  ask  further  instructions ;  People  v.  Chadwick,  7  Utah,  142,  25  Pac. 
739,  holding  court  having  properly  instructed  jury,  refusal  to  chaiige  as 
requested  is  not  error;  Scoville  v.  Salt  Lake  City,  11  Utah,  67,  39  Pac. 
482,  holding  court,  in  instructing  jury,  may  use  its  own  language,  re- 
gardless of  requests;  Central  Lunatic  Asylum  v.  Flanagan,  80  Va.  117, 
holding  refusal  to  give  instructions  correct  in  law,  jury  beiner  properly 
instructed,  not  error;  Harman  v.  Cundiff,  82  Va.  246,  holding  refusal 
to  give  instructions  as  asked  and  amendment  of  such  instructions,  not 
error;  Virginia  etc.  R.  R.  Co.  v.  White,  84  Va.  607,  10  Am.  St.  Rep.  881, 
6  S.  E.  579,  holding  defendant  not  being  prejudiced  thereby,  refusal  to 
give  instructions  not  reversible  error. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment upon  evidence.    Note,  72  Am.  Dec.  541. 

Decision  ovemillng  motion  for  new  trial  is  not  reviewable  by  appellate 
court,  where  exception  to 'such  ruling  is  not  adverted  to  in  argument  sub- 
mitted  for  plaintiff  in  error. 

Approved  in  Graves  v.  Sanders,  125  Fed.  693,  60  C.  C.  A.  422,  follow- 
ing rule;  United  Engineering  etc.  Co.  v.  Broadnax,  136  Fed.  353,  69 
C-  C.  A.  177,  decision  on  motion  for  new  trial  is  not  subject  of  review 
in  Federal  appellate  court;  Sun  Printing  etc.  Assn.  v.  Schenck,  98  Fed. 
930,  40  C.  C.  A.  163,  following  rule  where  new  trial  was  refused  on 
ground  of  excessiveness  of  damages;  Brooklyn  v.  Aetna  Life  Ins.  Co., 
99  U.  S.  371,  25  L.  Ed.  419,  holding  bill  of  exceptions  not  showing  con- 
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trary,  all  issues  duly  presented  presumed  tried ;  Morning  Journal  Assn. 
V.  Rutherford,  51  Fed.  516, 16  L.  R.  A.  805,  2  C.  C.  A.  354,  Smith  v.  Sun 
Printing  etc.  Assn.,  55  Fed.  248,  6  C.  C.  A.  91,  and  Southwest  Virginia 
Imp.  Co.  V.  Frari,  58  Fed.  173,  7  C.  C.  A.  149,  all  holding  decision  on 
motion  for  new  trial  not  reviewable  in  Federal  appellate  courts;  White 
y.  Pease,  15  Utah,  172,  49  Pac.  417,  holding  no  appeal  lies  from  order 
denying  motion  for  new  trial. 

Miscellaneous.    Apparently  miscited  in  Hill  v.  Gust,  55  Ind.  50. 

7  WaU.  671-573,  19  L.  Ed.  84,  THE  ALICIA. 

Supreme  Oonrt  lias  oifly  appellate  Jurisdiction  of  prize  cases;  hence 
fluch  court  cannot  acquire  Jurisdiction  of  cause  through  order  of  Circuit 
Court,  under  authority  of  Congress  directing  its  transfer  from  that  court 
to  Supreme  Court.  > 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 215  U.  S.  224,  54  L.  Ed.  169,  30  Sup.  Ct.  86,  expediting  act  can- 
not give  Circuit  Court  authority  to  certify  case  to  Supreme  Court  be- 
fore final  judgment  or  decree  entered,  though  case  turns  on  point  of 
law ;  The  Nonesuch,  9  Wall.  505,  19  L.  Ed.  663,  holding  Supreme  Court 
without  jurisdiction  of  cause  transferred  by  agreement  from  Circuit 
Court, 

7  WaU.  574-575,  18  L.  Ed.  100,  BALTIMOBE  ETC.  B.  B.  CO.  v.  HABBI^. 

That  writ  of  error  operate  as  supersedeas,  writ  must  be  issued  and 
Bor^ed  and  copy  thereof  lodged  with  clerk  for  adverse  party  within  ten  days 
after  Judgment. 

Approved  in  Odbert  v.  Marquei,  175  Fed.  47,  99  C.  C.  A.  60,  cross- 
appeal  from  interlocutory  decree  was  dismissed,  and  court  calls  atten- 
tion to  fact  that  perfected  cross-appeal  was  not  allowed  until  more  than 
sixty  days  after  entry  of  decree;  New  England  R.  Co.  v.  Hyde,  101  Fed. 
400,  41  C.  C.  A.  404,  holding  Circuit  Court  of  Appeals  cannot  allow 
supersedeas  where  plaintiff  in  error  has  failed  io  file  writ  of  error  and 
bond  within  sixty  days  from  entry  of  judgment ;  O'Dowd  v.  Russell,  14 
Wall.  405,  20  L.  Ed.  858,  holding  writ  of  error  not  supersedeas  unless 
copy  filed  within  ten  days  after  judgment ;  Kitchen  v.  Randolph,  93  U.  S. 
8S,  23  L.  Ed.  810,  holding  writ  of  error  operates  as  supersedeas  only  in 
compliance  with  act  of  1789;  Sage  v.  Central  R.  R.  Co.,  93  U.  S.  417, 
23  L.  Ed.  935,  holding  right  to  supersedeas  lost  by  delay  beyond  pre- 
scribed time;  Brown  v.  Evans,  8  Sawy.  504,  18  Fed.  57,  holding  writ  of 
error  to  be  supersedeas  must  be  filed  according  to  statutory  provisions; 
Crowder  v,  Morgan,  72  Ala.  540,  holding  unapproved  appeal  bond,  no 
copy  of  writ  of  error  being  filed,  not  supersedeas;  Chicago  etc.  R.  R. 
Co.  v.  Grinnell,  53  Iowa,  66,  holding  writ  of  error  not  being  filed  in  pre- 
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scribed  time,  court  may  enforce  judgment;  First  Nat.  Bank.  v.  Mc- 
Andrews,  7  Mont.  437,  17  Pac.  555,  holding  no  supersedeas  obtainable 
unless  appeal  from  Montana  court  judgment  taken  within  sixty  days. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  847,  865. 

'  7  WalL  575-678,  19  L.  Ed.  274,  WASHINQTON  ETO.  B.  B.  CO.  V.  BBAB- 
IiEYa 

Decree  dissolving  injunction  and  directing  sale  of  property  by  trus- 
tees and  bringing  of  proceeds  into  court  to  abide  furtlier  orders,  is  final 
decree. 

Approved  in  East  Coast  Cedar  Co.  v.  People's  Bank,  lU  Fed.  449, 
49  C.  C.  A.  422,  holding  decree  in  partition  in  which  only  question  was 
whether  land  should  be  partitioned  in  specie  or  sold  and  proceeds 
divided,  which  determines  such  issue  and  orders  sale  leaving  distribu- 
tion of  proceeds  to  be  determined,  is  final  and  appealable. 

Motion  for  supersedeas  will  be  allowed  where  appeal  from  decree  has 
been  prayed  in  open  court  and  appeal  bond  filed  in  court  and  approved  by 
one  of  the  Judges. 

Approved  in  Sanborn  v.  Bay,  194  Fed.  41,  114  C.  C.  A.  57,  judgment  is 
not  final  until  motion  for  new  trial  is  disposed  of,  and  supersedeas  by 
writ  of  error  within  sixty  days  thereafter  is  in  time;  Slaughter-House 
Cases,  10  Wall.  293,  19  L.  Ed.  921,  holding  supersedeas  allowable  any 
time  after  proper  issuing  and  serving  of  writ  of  error;  Baird  v.  Cumber- 
land etc.  Turnpike  Co.,  1  Lea,  397,  holding  orders  and  decrees  adjudi- 
cating rights  and  admitting  of  execution  superseded  by  writ  of  error; 
>The  Zephyr  v.  Brown,  2  Wash.  Ter.  46,  3  Pac.  187,  holding  particular 
formalities  showing  allowance  of  appeal  unnecessary  to  give  appellate 
jurisdiction;  Baltimore  etc.  R.  R.  Co.  v.  Vanderwarker,  19  W.  Va.  270, 
holding  record  not  showing  appeal  to  operate  as  supersedeas,  super- 
sedeas presumed  from  parties'  conduct;  E3^  parte  Cutting,  94  U.  S.  21, 
24  L.  Ed.  51,  holding  persons  not  expressly  made  parties  nor  treated  a^ 
such  not  presumed  parties. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  842,  848,  859,  865. 

Judgment,  subject  at  all  times  during  term  to  be  rescinded  or  mo<lified, 
could  not  become  final  till  end  of  term  but  it- becomes  final  on  denial  of 
motion  to  rescind.      "^ 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed.  392, 
87  C.  C.  A.  341,  order  refusing  to  allow  one  to  intervene  is  not  an  appeal- 
able order,  and  not  final;  Sandoval  v.  United  States  Fidelity  etc.  Co., 
12  Ariz.  354,  100  Pac.  818,  appellants  from  decision  in  Supreme  Court 
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of  Arizona  have  sixty  days  within  which  to  give  security  and  suspend 
judgment  upon  appeal  to  Federal  Supreme  Court,  and  period  begins 
from  date  of  denial  of  rehearing;  Sacramento  Valley  Irr.  Co.  v.  Lee,  15 
N.  M.  572,  113  Pac.  835,  decree  granting  injunction  and  appointing  re- 
ceiver for  insolvent  corporation  is  final;  Brown  v.  Evans,  8  Sawy.  508, 
18  Fed.  60,  holding  motion  for  new  trial  pending,  judgment  becomes 
final  on  overruling  of  motion ;'  Whitaker  v.  Sparkman,  30  Fla.  357,  11 
South.  545,  holding  order  requiring  administrator  to  pay  moneys  into 
court  for  distribution  appealable;  Watson  v.  Mayberry,  15  Utah,  275, 
49  Pac.  482,  holding  judgme\it  final  for  purpose  of  appeal  on  denial  of 
motion  for  new  trial ;  Potter  v.  Beal,  50  Fed.  863,  2  C.  C.  A.  60,  holding 
judgment  directing  distribution  of  part  of  contents  of  trunk  to  parties, 
appealable. 

Distinguished  in  Norton  v.  Hood,  12  Fed.  765,  holding  interlocutory 
order  jrefusing  or  granting  injunction  not  final,  appealable  judgment ; 
Dufour  V.  Lang,  54  Fed.  916,  4  C.  C.  A.  663,  holding  order  remov- 
ing liquidators  of  corporation  and  appointing  others  not  appealable 
judgment. 

Computation  of  time  for  appeal  or  writ  of  error  as  affected  by  mo- 
tion for  new  trial  or  rehearing.    Note,  3  Ann.  Oas.  630.     ^ 

7  Wall.  578-^80,  19  L.  Ed.  281,  M0BBI8  v.  T7NITED  STATES. 

Proceeding  by  information,  under  acts  of  Angnst  6,  1861,  and  July  17, 
1862,  respecting  forfeiture  of  property  used  in  Rebellion,  cannot  be  sustained 
when  such  information  presents  only  case  of  unlawful  conversion  of  prop- 
erty to  use  of  persons  proceeded  against. 

Approved  in  dissenting  opinion  in  Clements  v.  Graham,  24  La.  Ann. 
449,  450,  majority  holding  Louisiana  courts  will  not  entertain  suit  where 
claim  founded  on  illegal  consideration. 

Wbere  decree  of  inferior  court,  under  which  appellants  have  been  com- 
pelled to  pay  money,  is  reversed,  the  inferior  court  will  be  directed  to  cause 
its  restitution. 

Approved  in  State  v.  Rose,  4  N.  D.  337,  26  L.  R.  A.  604,  58  N.  W.  521, 
directing  return  of  property  to  sheriff  taken  under  a  void  order. 

Miscellaneous.    Cited  generally  in  Ex  parte  Morris,  9  Wall.  606. 

7  Wall.  580-583,  19  L.  Ed.  263,  UNITED  STATES  v.  BOSENBX7BOH. 

Supreme  Court  cannot  acquire  Jurisdiction  under  Judiciary  act  of  1802, 
upon  a  certificate  of  division  of  opinion  as  to  matters  wholly  within  dis- 
cretion of  Circuit  Court,  e.  g.,  motion  to  quash  an  indictment. 

Approved  in  Holt  v.  ,United  States,  218  U.  S.  247,  20  Ann.  Cas.  1138, 
54  Jju  Ed.  1028,  31  Sup.  Ct.  2,  indictments  should  not  be  upset  because 
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some  evidence  in  its  nature  competent,  but  rendered  incompetent  by 
circumstances  was  considered  along  with  other  evidence;  United  States 
V.  Journal  Co.,  197  Fed.  417,  motion  to  quash  indictment  for  mailing 
newspaper  containing  obscene  and  indecent  matter  was  sustained,  where 
matter  was  accurate  report  of  testimony  taken  in  open  court  during 
trial ;  Hillman  v.  United  States,  192  Fed.  271,  112  C.  C.  A.  522,  motion 
to  quash  indictment  because  accused's  private  books  were  wrongfully 
produced  before  grand  jury  was  refused  where  books  ^contained  no  in- 
criminating evidence;  Dillard  v.  United  States,  141  Fed.  305,  72  C.  C.  A. 
451,  applying  rule  to  motion  to .  quash  indictment  for  misjoinder  of 
courts ;  Chadwick  v.  United  States,  141  Fed.  235,  72  C.  C.  A.  343,  apply- 
ing rule  in  prosecution  for  conspiracy  with  national  bank  officer  to 
wrongfully  certify  checks;  McGregor  v.  United  States,  134*  Fed.  192, 
194,  69  C.  C.  A.  477,  applying  rule  in  prosecution  for  conspiracy  to  de- 
fraud government;  Radford  v.  United  States,  129  Fed.  52,  63  C^  C.  A. 
491,  denial  of  motion  to  quash  indictment  because  it  is  based  on  incom- 
petent evidence  is  matter  of  discretion;  United  States  v.  Tynen,  11 
Wall.  91,  20  L.  Ed.  154,  refusing  to  express  an  opinion  where  questions 
cease  to  be  material ;  United  States  v.  Avery,  13  Wall.  253,  20  L.  Ed.  611, 
refusing  to  tak«  cognizance  of  motion  to  quash,  although  question  of 
jurisdiction  presented;  United  States  v.  Hamilton,  109  U.  S.  63,  27* 
L.  Ed.  857,  3  Sup.  Ct.  9,  dismissing  case,  presented  on  motion  to  quash 
indictment;  United  States  v.  Canada, .154  U.  S.  674,  26  L.  Ed.  1070|  14 
Sup.  Ct.  1211,  following  rule;  Endleraan  v.  United  States,  86  Fed.  458, 
30  C.  C.  A.  186,  holding  refusal  to  quash  cannot  be  assigned  as  error; 
Logan  V.  United  States,  144  U.  S.  282,  36  L.  Ed.  435,  12  Sup.  Ct.  622, 
holding  right  of  citizen  to  protection  from  violation  secured  by  Con- 
stitution; United  States  v.  Hewecker,  164  U.  S.  48,  41  L.  Ed.  346,  17 
Sup.  Ct.  18,  dismissing  certificate  of  division  granted  at  request  of 
United  States  in  criminal  case;  Hall  v.  State,  134  Ala.  112,  32  South. 
757,  arguendo. 

Disting^ished  in  United  States  v.  Thomas,  151  U.  8.  581,  38  L.  Ed.  278, 
14  Sup.  Ct.  427,  considering  question  of  jurisdiction  raised  on  motion 
for  new  trial. 

7  WaU.  58S-610,  19  L.  Ed.  177,  AQAWAM  WOOLEN  CO.  ▼.  JORDAN. 

PerBons  sued  as  infringers  may  plead  general  issue  In  suits  at  law;  and 
may  prove  as  defense,  providing  thirty  days'  notice  has  been  given  to  plain* 
tiff,  that  patentee  was  not  original  inventor.  Such  notice  must  contain 
place  where  used  and  names  and  residences  of  those  having  knowledge  of 
prior  use.  Equity,  as  condition  precedent  to  such  defense,  requires  same 
Information  to  be  given  in  answer. 

Approved  in  Blanchard  v.  Putnam,  8  Wall.  427,  19  L.  Ed.  436,  hold- 
ing failure  to  give  requisite  notice  reversible  error;  Kelleher  v.  Darling, 
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4  Cliff.  446,  Fed.  Cas.  7653,  disregarding  plea,  where  notice  not  given; 
Seymour  v.  Osborne,  11  Wall.  539,  20  L.  Ed.  37,  holding'  complainants 
entitled  to  injunction  and  an  accounting;  Union  Paper-Bag  Machine  Co. 
V.  Pultz  &  Wakeley  Co.,  15  Blatchf.  164,  Fed.  Cas.  14,392,  admitting 
testimony  as  to  construction  of  patent. 

Distinguished  in  Woodbury  etc.  Planing  Mach.  Co.  v.  Keith,  30  Fed. 
Cas.  490,  allowing  evidence,  though  name  of  witness  not  given  in  answer. 

Iietters  patent  afford  prima  facie  presumption  that  patentee  is  original 
and  flr^  inventor  of  what  is  therein  described  as  his  invention. 

Approved  in  Barr  Car  Co.  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  974,  49 
C.  C.  A.  194,  holding  proof  that  patentee  had  previously  prepared  speci- 
fication and  signed  as  witness  application  of  another  for  same  device 
overcomes  presumption  that  patentee  is  inventor;  Mitchell  v.  Tilghman, 
19  Wall.-  390,  22  L.  Ed.  135,  holding  proof  in  record  not  sufficient  to 
overcome  presumption;  Goodyear  Dental  Vulcanite  Co.  v.  Gardiner,  3 
Cliff.  413,  Fed.  Cas.  5591,  sustaining  presumption  against  letters  subse-  / 
quent  to  those  in  evidence;  Page  Woven  Wire  Fence  Co.  v.  Land,  49 
Fed.  937,  holding  presumption  not  rebutted  by  introduction  of  subse- 
quent letters;  dissenting  opinion  in  Stimpson  v.  Woodman,  10  Wall.  122. 
19  L.  Ed.  868,  majority  holding  combination  not  patentable  for  want  of 
novelty;  Hudson  v.  Draper,  4  Cliff.  180,  Fed.  Cas.  6834,  holding  patent 
not  infringed  by  reason  of  imperfect  description. 

The  first  person  perfecting  a  machine,  so  as  to  he  capable  of  useful 
operation,  is  entitled  to  patent  and  is  real  inventor,  though  others  may  have 
previously  bad  the  idea  and  had  made  some  experiments  toward  putting  it 
in  practice. 

Approved  in  Philadelphia  Rubber  W.  Co.  v.  United  States  Rubber  etc. 
Works,  225  Fed.  793,  person  completing  process  was  entitled  to  patent 
for  vulcanizing  rubber,  though  others  had  same  idea  and  made  some 
experiments;  General  Electric  Co.  v.  City  of  Dunkirk,  211  Fed.  666, 
applicant  for  patent  had  exercised  due  diligence  from  time  of  conception 
to  completion  of  motor  and  was  prior  inventor  regardless  of  filing  date; 
Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale  Corp.,  166  Fed.  295, 
300,  92  C.  C.  A.  206,  conception  of  invention,  evidenced  by  disclosure, 
drawings,  and  model  is  not  complete  invention  and  confers  no  rights 
unless  followed  with  reasonable .  diligence  by  some  other  act  as  reduc- 
tion to  practice  or  application  for  filing;  Warren  Bros.  Co.  v.  City  of 
Owosso,  166  Fed.  315,  92  C.  C.  A.  227,  under  patent  statute  first  inventor 
is  one  first  perfecting  and  adapting  discovery  to  actual  use,  although 
someone  may  have  previously  made  similar  article  without  giving  dis-  • 
CO  very  to  public;  Laas  v.  Scott,  161  Fed.  126,  inventor  first  to  conceive 
and  first  to  reduce  to  practice  within  statutory  period  is  entitled  to 
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priority  although  junior  inventor  makes  earlier  application  and  secures 
patent ;  United  Shirt  &  Collar  Co.  v.  Beattie,  149  Fed.  742,  79  C.  C.  A. 
442,  Pine  patent  No.  645,871,  for  collar-folding  machine,  valid  though 
patentee  employed  another  to  construct  machine;  Funk  v.  Haines,  20 
App.  D.  C.  288,  prior  reduction  to  practice  of  perfected  machine  by 
junior  inventor  deprives  senior  inventor,  failing  in  diligence,  of  right 
to  patent;  Coffee  v.  Guerrant,  3  App.  D.  C.  499,  tobacco-stemming 
machine  roughly  constructed,  satisfactory  to  practical  men  and  fairly 
promising  good  practical  results,  was  reasonably  successful  reduction 
of  invention  to  practice;  Electric  Railroad  Signal  Co.  v.  Hall  Railroad 
Signal  Co.,  6  Fed.  606,  holding  mere  conceiver  of  idea  cannot  sustain 
action  against  patentee;  Pennsylvania  Diamond  Drill  Co.  v.  Simpson, 
29  Fed.  290,  holding  rights  to  patent  lost  where  conception  not  followed 
by  some  practical  step;  Pacific  Cable  R.  R.  Co.,  v.  Butte  etc.  R.  R.  Co., 
52  Fed.  865,  holding  practical  application  of  invention  entitles  inventor 
to  patent,  though  letters  issued  to  another;  Christie  v.  Seybold,  55  Fed. 
75,  5  C.  C.  A.  33,  sustaining  patent  against  one  conceiving  idea  first,  but 
failing  to  reduce  to  practice;  Ecaubert  v.  Appleton,  67  Fed.  922,  15 
C.  C.  A.  73,  recognizing  as  real  inventor  the  one  putting  idea  in  practical 
use;  Standard  Cartridge  Co.  v.  Peters  Cartridge  Co.,  77  Fed.  645,  23 
C.  C.  A.  367,  holding  conceiver  of  patentable  idea  entitled  to  patent  as 
against  appropriator;  Lamson  v.  Martin,  159  Mass.  565,  35  N.  E.  81, 
holding  contract  to  assign  patents,  not  covering  ideas  subsequently  pat- 
ented; American  Sulphite  Pulp  etc.  Co.  v.  Howland  Falls  Pulp  Co.,  70 
Fed.  998,  holding  patent  void,  invention  incomplete  at  time  inventor  ob- 
tained knowledge  of  European  invention. 

Distinguished  in  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scalo 
Corp.  158  Fed.  421,  patent  was  void  for  anticipation,  where  disclosure 
was  of  sufficient  fullness  to  enable  one  skilled  in  art  to  construct  device ; 
Miehle  v.  Scott,  40  App.  D.  C.  21,  22,  potential  reduction  to  practice  by 
assembling  parts  of  machine  prior  to  filing  date  of  person  originally 
conceiving  idea  of  invention  will  not  defeat  latter 's  claim. 

No  one  is  entitled  to  patent  unless  he  is  the  inventor,  or  can  show  legal 
title  derived  from  inventor,  or  by  operation  of  law. 

Approved  in  Union  Paper  Collar  Co.  v.  Van  Dusen,  23  Wall.  564, 
23  L.  Ed.  134,  holding  mere  suggestions  as  to  product  not  entitling 
employer  to  patent  for  process. 

Suggestions  from  others,  made  in  coarse  of  experiments,  will  not  deprive 
inventor  of  exclusive  property  of  thing  patented,  unless  such  suggestions 
amount  to  new  patentable  arrangement  or  embrace  snbstance  of  all  embodied 
in  patent,  and  are  of  such  character  as  would  enable  ordinary  mechanic  to 
pat  them  in  saocesdf  ul  operation. 
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Approved  in  Eastern  Dynamite  Co.  v.  Keystone  Powder  Mfg.  Co., 
164  Fed.  55,  56,  inventor  does  not  lose  right  to  patent  because  he  em- 
ploys another  to  put  in  shape,  nor  becanse  such  other  su^ests  minor 
features  of  improvement ;  Eastern  Pax)er  Ba*?  Co.  v.  Continental  etc.  Bag 
Co.,  142  Fed.  503,  upholding  Liddell  patent  No.  558,969,  claims  1,  2  and 
7,  for  paper-bag  machine;  McKeen  v.  Jerdone,  34  App.  D.  C.  172,  em- 
ployee giving  further  than  mechanical  skill  enables  him  to  do,  and  mak- 
ing actual  invention,  is  entitled  to  its  benefit;  Braunstein  v.  Holmes, 
30  App.  D.  C.  331,  employee  making  experiments  in  chemical  laboratory 
leading  to  invention  and  first  applicant  for  patent  was  entitled  to  prior- 
ity over  assistant  reducing  invention  to  practice;  Neth-  v.  Ohmer,  30 
App.  D.  C.  483,  employer  is  entitled  to  invention  successfully  con- 
structed by  mechanical  skill  of  employee;  Robinson  v.  McCormick,  29 
App.  D.  C.  108,  applicant  for  patent  cannot,  in  interference  proceedings, 
take  advantage  of  reduction  to  practice  by  third  person  making  such 
improvements  on  original  idea  as  to  be  entitled  to  patent  himself; 
Larkin  v.  Richardson,  28  App.  D.  C.  478,  original  inventor  is  entitled  to 
improvements  made  by  person  employed  to  assist  him;  Orcutt  v.  Mc- 
Donald, 27  App.  D.  C.  233,  original  inventor  is  entitled  to  patent,  though 
skilled  mechanic  employed  to  carry  out  definite  idea  makes  suggestions 
ancillary  to  main  plan ;  Gallagher  v.  Hastings,  21  App.  D.  C.  99,  inventor 
is  entitled  to  improvement  not  involving  invention  made  by  employee 
upon  inventor's  idea;  Garrels  v.  Freeman,  21  App.  D.  C.  211,  \«stimony 
of  associate  of  junior  party  to  interference  proceeding  as  witness  for 
senior  party  tending  to  establish  relation  of  employer  and  employee 
between  witness  and  junior  party  tends  to  strengthen  rather  than  to 
weaken  claim  of  latter ;  Gedge  v.  Cromwell,  19  App.  D.  C.  197, 198,  party 
employing  another  to  make  experiments  upon  his  conception  to  perfect 
details,  is  entitled  to  improvements  suggested  by  employee;  Lloyd  v. 
Antisdel,  17  App.  D.  C.  495,  inventor  disclosing  idea  to  another  employed 
to  make  casting  is  entitled  to  improvements  made  by  latter;  Huebel  v. 
Bernard,  15  App.  D.  C.  514,  mechanic  employed  to  make  device  is  not 
entitled  to  invention  although  making  more  perfect  device  than  em- 
ployer; Milton  V.  Kingsley,  7  App.  D.  C.  538,  original  inventor  and  as- 
signor was  entitled  to  patent  whether  improvement  was  made  by  him- 
self or  assignee  who  was  partner;  American  Stay  Co.  v.  Delaney,  211 
Mass.  232,  Ann.  Gas.  1913B,  509,  97  N.  E.  912,  employee  was  entitled  to 
invention  of  machines  of  greater  capacity  and  efficiency,  though  inven- 
tion was  stimulated  by  knowledge  obtained  under  contractual  relations; 
National  Feather  Duster  Co.  v.  Hibbard,  11  Biss.  80,  9  Fed.  561,  holding 
adoption  of  suggestion  as  to  device  in  manufacture  of  dusters  not  in- 
validating patent;  Johnson  v.  Forty-second  etc.  R.  R.  Co.,  53  Fed.  502, 
holding  patent  valid,  though  embodying  suggestion  of  mechanic;  Corser 
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y.  Brattleboro  Overall  Co.,  93  Fed.  808,  sustaining  patent  in  spite  of 
casual  suggestion. 

Distinguished  in  Sendelbach  v.  Gillette,  22  App.  D.  C.  175,  work  of 
employee  embodying  invention  as  distinguished  frpm  mechanical  skill 
cannot  be  claimed  by  employer,  except  under  contract  that  completed 
invention  shall  belong  to  employer. 

Employees,  as  well  as  employers,  are  entitled  to  their  own  Independent 
Inventions. 

Approved  in  Fuller  &  Johnson  Mfg.  Co.  v.  Bartlett,  68  Wis;  85,  60 
Am.  Rep.  844,  31  N.  W.  753,  holding  superintendent  entitled  to  patent, 
though  perfected  under  direction  of  company. 

Rights  of  an  employer  to  inventions  made  by  his  employees.  Note, 
52  Am.  St.  Rep.  821. 

Right  to  invention,  as  between  master  and  servant,  where  servant 
is  employed  to  embody  master's  conception  in  practical  form. 
Note,  10  Ann.  Oas.  553,  564. 

Rights  as  to  things  produced  by  labor  of  employee.  Note,  5  L.  R.  A. 
(N.  S.)  1178,  1185. 

Patents  will  not  be  held  Invalid  on  grouid  of  public  use  and  sale  unless 
it  be  shown  that  such  use  and  sale  was  prior  to  two  years  before  application 
was  made  to  patent  oi&oe. 

Approved  in  Consolidated  Fruit  Jar  Co.  v.  Wright,  94  U.  S.  94, 
24  L.  Ed.  69,  holding  patent  void  on  ground  of  sale  and  public  use; 
Jones  V.  Sewall,  3  Cliff.  688,  Fed.  Cas.  7495,  and  Jenningsi  v.  Pierce, 
15  Blatchf .  46,  Fed.  Cas.  7283,  both  holding  use  for  experiment  for  more 
than  two  years  not  affecting  right  to  patent;  Henry  v.  Providence 
Tool  Co.,  U  Fed.  Cas.  1188,  holding  patent  void,  on  proof  of  prior 
use. 

Evidence  that  invention  was  in  use  and  on  sale  more  than  two  years 
before  application  made  for  patent,  is  not  admissible  under  pleadings  fail- 
ing to  set  up  such  defense  in  answer. 

Approved  in  Edison  Electric  Light  Co.,  v.  Peninsular  Light  Co., 
95  Fed.  676,  holding  decree  rests  upon  and  follows  pleadings. 

Forbearance  to  apply  for  patent  until  invention  is  perfected,  does  not 
afford  Just  grounds  for  presumption  of  abandomnent. 

Approved  in  Ide  v.  Trorlicht  etc.  Carpet  Co.,  115  Fed.  144,  53  C.  C.  A. 
341,  holding  clear  evidence  of  intent  to  dedicate  an  improvement  is  in- 
dispensable to  establish  abandonment  under  patent  law;  Seeberger  v. 
Dodge,  24  App.  D.  C.  484,  inventor  not  filing  application  for  patent 
for  more  than  two  years  after  drawings  completed  was  not  exercising 
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diligence;  Christensen  v.  Noyes,  15  App.  D.  C.  106,  118,  constructive 
redaction  to  practice  cannot  be  set  np  to  defeat  patent  of  first  inventor; 
Mason  v.  Hepburn,  13  App.  D.  C.  95,  in  interference  proceeding  between 
two  inventors,  claim  of  priority  of  first  inventor  was  barred  by  conceal- 
ment from  public,  and  subsequent  inventor  was  entitled  to  patent ;  Yates 
V.  Huson,  8  App.  D.  C.  98,  prior  inventor  though  failing  to  reduce  con- 
ception to  practice  until  after  subsequent  inventor  filed  application,  was 
entitled  to  patent;  Jones  v.  Sewall,  3  Cliff.  590,  Fed.  Cas.  7495,  Henry 
V.  Francestown  Soapstone  Stove  Co.,  11  Fed.  Cas.  1181,  and  Locomotive 
Engine  Safety  Truck  Co.  v.  Pennsylvania  etc.  R.  R.  Co.,  15  Fed.  Cas. 
776,  all  holdiikg  patent  right  not  affected  by  use  of  invention  for  experi- 
ment; Moore  v.  Thomas,  17  Fed.  Cas.  702,  sustaining  patent,  where 
due  diligence  had  been  employed;  Mast,  Foost  &  Co.  v.  Dempster  Mill 
Mfg.  Co.,  82  Fed.  331,  27  C.  C.  A.  191,  holding  statement  in  patent  that 
m&chines  were  on  market  not  conclusive  of  abandonment. 

Abandonment  of  invention  to  public.    Note,  47  Am.  Dec.  445,  447. 

Wliere  patent  is  extended  by  special  act  of  Gongress,  an  objection  that 
•reiflsued  letters  do  not  contain  the  proviso  of  the  act  is  without  merit,  when 
it  appears  that  such  proviso  was  contained  in  certificate  of  renewal,  and 
that  there  was  nothing  in  proviso  to  warrant  the  conclusion  that  form  of 
extended  patent  was  different  from  those  in  general  use. 

Approved  in  Fire-Extinguisher  Case,  21  Fed.  42,  liolding  act  of  Con- 
gress allowing  renewal  of  patent  valid. 

Infringement  is  an  affirmative  allegation  made  by  complainant.  Bur- 
den of  proving  it  is  upon  him,  unless  admitted  by  the  answer. 

Approved  in  Scott  v.  Fisher  etc.  Mach.  Co.,  139  Fed.  145,  following 
rule;  Storrs  v.  Howe,  4  Cliff.  389,  Fed.  Cas.  13,485,  holding  infringe- 
ment proven  by  evidence  introduced. 

Damages  for  infringement  antecedent  to  date  of  reissued  patent,  cannot 
be  recovered  by  patentee. 

Approved  in  Cofiield  Motor  Washer  Co.  v.  A.  D.  Howe  Co.,  172  Fed. 
€70,  sale  of  motors  was  infringement  of  reissue  patent,  although  sale 
was  lawful  before  reissue  because  of  omission  in  original  patent. 

• 

Miscellaneous.    Miscited  in  Nebraska  v.  Cole,  25  Neb.  343. 

7  WaU.  610-613,  19  L.  Ed.  202,  MOBQAN  v.  TOWN  CLEBK. 

Mandamus  will  lie  from  Circuit  Court  to  compel  town  clerk  to  levy  tax 
for  payment  of  bonds  Issued  by  town. 

Distinguished  in  Vance  v.  Little  Rock,  30  Ark.  450,  holding  United 
States  without  power  to  compel  levy  of  tax  unauthorized  by  State 
laws.  • 
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7  WaU.  613-619,  19  L.  Ed.  208,  MOBOAK  ▼.  BELOIT. 

Wliere  legialatiire  creates  a  city  out  of  a  region  prevloiisly  occupied  by 
town  only,  it  i8  witliin  tbe  power  of  legislature  to  fix  their  respective  lia- 
bilities as  to  indebtedness.  In  absence  of  legislative  provision,  the  city 
would  not  be  liable  at  law  for  debts  of  town  incurred  before  its  creation. 
Quaere,  whether  it  would  be  in  equity. 

Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  119,  76 
C.  C.  A.  539,  under  Iowa  Code  1893,  §1715,  suit  by  bondholder  of 
divided  school  district  to  enforce  payment  by  new  districts,  is  within 
Federal  equity  jurisdiction;  People  v.  City  of  Rock  Island,  271  111.  420, 
111  N.  E.  295,  defective  proceedings  in  annexation  of  territory  to  villi^c 
cured  by  subsequent  act  of  legislature;  Chicago  v.  Cicero,  210  III.  294, 
71  N.  E.  358,  upholding  Laws  1903,  p.  113,  §  1,  enlarging  corporate 
limits  of  sanitary  district  created  by  prior  act;  Burleigh  County  v. 
Kidder  County,  20  N.  D.  39,  125  N.  W.  1068,  where  county  is  divided, 
rule  for  apportionment  of  debts  belongs  exclusively  to  legislature,  not 
to  courts;  Johnson  v.  San  Diego,  109  Cal.  475,  42  Pac.  251,  holding 
legislature  has  power  to  relieve  excluded  territory  from  payment  of 
debts ;  True  v.  Davis,  133  tU.  532,  6  L.  E.  A.  »7,  22  N.  E.  411,  holding 
annexation  of  municipalities  not  objectionable  because  tax  burdens 
greater;  School  District  v.  School  District,  13  Neb.  172,  12  N.  W.  923, 
allowing  district  to  recover  taxes  paid  to  district  from  which  it  was 
created;  Lawrence  Co.  v.  Meade's  Co.,  6  S.  D.  634,  62  N.  W.  133,  holding 
county  erected  out  of  another,  liable  for  share  of  original  county's 
indebtedness;  Depere  v.  Bellevue,  31  Wis.  125,  11  Am.  Bep.  604,  holding 
original  town  could  not  recover  contribution  from  those  created  out 
of  it;  Knight  v.  Ashland,  61  Wis.  244,  21  N.  W.  70,  allowing  recovery 
against  town  succeeding  to  propei-ty  of  vacated  town ;  Schriber  v.  Lang- 
dale,  66  Wis.  631,  29  N.  W.  553,  holding  newly  organized  town  not 
liable  for  debts  of  old ;  Forest  County  v.  Langdale,  76  Wis.  610,  45  N.  W. 
600,  holding  l^slature  not  restricted  in  determining  rights  and  liabili- 
ties of  newly  organized  towns;  School  District  v.  State,  29  Kan.  71. 
holding  bonds  issued  by  de  facto  district,  binding  upon  its  successor. 

Distinguished  in  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  528,  25  L.  Ed. 
702,  holding  corporations  succeeding  to  property  chargeable  with  debts 
of  extinguished  corporation;  United  States  v.  Mobile,  4  Woods,  541, 
12  Fed.  771,  holding  legislature  powerless  to  abrogate  municipal  power 
of  taxation,  where  vested  rights  affected. 

Legislative  control  over  the  property  of  municipalities.    Note,  35 
Am.  St.  R^.  539. 


Wliere  objection  to  bill  in  eqnttj  is  Jurisdictional,  it  may  be  cnf < 
by  court  sua  aponte,  though  not  raiaed  by  pleadings  or  coimaeL 

A|»proved  in  Street  Gradinjr  Dist.  No.  60 ^v.  Ha^radom,  186  Fed.  457. 
108  C.  C.  A.  429,  where  trial  court  was  without  jurisdiction,  party 
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> 
not  estopped  to  complain  of  error  acquiesced  in;  Covert  v.  Waldron, 
33  Fed.  312,  dismissing  bill  where  controversy  is  between  citizens  of 
same  State. 

Snlt  may  be  maintained  in  eqnlty,  where  remedy  at  law  is  not  as 
practical  and  efficient  as  that  of  equity.  Hence,  bill  may  be  maintained 
against  several  distinct  corporations  to  enforce  statutory  liability,  where 
such  joinder  is  not  allowed  by  law. 

Approved  in  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  120,  76 
C.  C.  A.  539,  upholding  Federal  equity  jurisdiction  over  suit  by  bond- 
holder of  divided  school  district  to  enforce  payment  by  new  district; 
North  British  etc.  Ins.  Co.  v.  Lathrop,  70  Fed.  432,  17  C.  C.  A.  175, 
entertaining  bill  to  restrain  proceedii^  under  an  appraisement  alleged 
to  be  fraudulent. 

Distinguished  in  Savings  etc.  Assn.  v.  Alturas  County,  65  Fed.  684, 
dismissing  bill  for  want  of  equity  against  counties  for  contribution; 
Gowdy  V.  Green,  69  Fed.  866,  dismissing  bill  brought  by  colored  person 
to  restrain  State  ofiScers  from  acting. 

Authority  of  municipal  corporation  to  tax  for  payment  of  municipal 
liabilities,  being  In  the  nature  of  a  trust,  It  is  within  the  Jurisdiction  of 
equity  to  Interfere  and  enforce  It. 

Approved  in  George  v.  Ford,  36  App.  D.  C.  332,  equity  court  has  juris- 
diction of  action  for  accounting  of  profits  of  sale  of  corporation  stock 
induced  by  fraud  where  relations  were  of  fiduciary  nature  and  com- 
putation of  profits  was  complicated. 

Miscellaneous.  Miscited  in  Lindsley  v.  Union  Silver  etc.  Co.,  115 
Fed.  50,  52  C.  C.  A.  640,  for  succeeding  case  upon  question  of  conclu- 
siveness of  judgment. 

7  Wall.  619-624,  19  L.  Ed.  205,  BELOIT  v.  MOBOAN. 

Judgment  by  court  of  competent  Jurisdiction  is,  as  between  the  same 
parties,  conclusive,  not  only  as  to  all  questions  of  law  and  fact  decided, 
but  as  to  all  grounds  of  recovery  and  defense  which  might  have  been,  but 
which  were  not,  presented.  Such  Judgment  is  conclusive  as  to  all  further 
litigation  between  the  same  parties  and  touching  same  subject  matter,  even 
though  res  be  different. 

Approved  in  Johnson  etc.  v.  Herold,  161  Fed.  602,  where  different  ac- 
tions are  brought  by  same  plaintiff  to  recover  internal  revenue  taxes 
paid  under  same  law  or  same  class  of  articles,  judgment  in  one  case  is 
conclusive  in  others;  Allen  v.  City  of  Davenport,  132  Fed.  221,  65 
C.  C.  A.  641,  where,  after  commencement  of  suit  to  enjoin  street  im- 
provement and  levy  of  special  assessment  therefor,  work  done  and  city 
paid  for  it,  and  later  appellate  court  decided  contract  void,  decree  baiTcd 
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suit  by  city  to  enforce  lien  as  on  quantum  meruit  under  curative  stat- 
ute; Wilcox  &  Gibbs  Sewing  Mach.  Co.  v.  Sherborne,  123  Fed.  878,  59 
C.  C.  A.  363,  holding  where  in  suit  for  royalties  defense  raised  that  eon- 
tract  was  terminated  by  reason  of  invalidity  of  patent,  judgment  for 
plaintiff  is  conclusive  on  such  issue  in  suit  for  subsequently  accruing 
royalties;  Samuels  v.  Reviere,  108  Fed.  720,  47  C.  C.  A.  634,  holding 
where  defendant  in  trespass  to  try  title  raised  defense  that  plaintiff*s 
title  was  based  on  execution  sale  void  because  land  was  at  time  home- 
steaded,  and  pending  action  defendant  sued  for  cancellation  of  deed 
which  was  dismissed,  such  dismissal  rendered  question  of  homestead  res 
adjudicata;  Nalle  v.  Oyster,  36  App.  D.  C.  41,  action  by  teacher  for  libel 
against  members  of  school  board  was  barred  by  adjudication  in  suit  for 
mandamus  to  compel  reinstatement,  where  answer  that  dismissal  was 
for  deficiencies  was  traversed  by  plaintiff;  Greenberg  v.  City  of  Chicago, 
256  ni.  220,  49  L.  R-  A.  (N.  S.)  108,  99  N.  E.  1041,  decree  upholding 
constitutionality  of  Chicago  municipal  court  act  in  suit  by  taxpayer  to 
enjoin  city  from  making  appropriations,  is  conclusive  in  suit  for  same 
purpose  by  another  taxpayer,  though  constitutionality  attacked  upon 
different  ground ;  Godschalok  v.  Weber,  247  UL  274,  93  N.  £.  243,  dis- 
missal on  merits  of  bill  to  establish  equitable  title  to  land  subject  to 
mortgage,  is  bar  to  subsequent  bill  to  redeem  from  foreclosure  of  mort- 
gage; In  re  Northwestern  University,  206  III.  66,  69  N.  E.  76,  holding 
Supreme  Court  decision  upholding  Laws  1855,  p.  483,  exempting  prop- 
erty of  Northwestern  University  from  taxation,  is  res  adjudicata  be- 
tween same  parties,  as  to  grounds  of  recovery  which  might  have  been^ 
but  were  not,  presented;  Peru  Plow  &  Wheel  Co.  v.  Ward,  6  Kan.  App. 
293,  51  Pac.  807,  judgment,  in  action  on  promissory  note,  one  of  series  of 
three  to  secure  same  debt,  that  sui-ety  was  released  by  material  change 
in  contract,  was  rps  judicata  in  action  upon  other  notes  of  same  series; 
Peterson  v.  Warner,  6  Ejin.  App.  304,  50  Pac.  1093,  judgment  affirming 
validity  of  sale  and  transfer  of  real  property  is  conclusive  upon  par- 
ties thereto  with  respect  to  personal  property  included  in  same  trans- 
action; Blakistone  v.  State,  117  Md.  246,  83  Atl.  154,  order  of  court  dis- 
bursing money  in  hands  of  receiver  is  l)inding  upon  State  and  city,  and 
delinquent  tax  penalties  cannot  be  recovered  thereafter;  Stouffer  v. 
Wolfkill,  114  Md.  610,  80  Atl.  302,  judgment  for  balance  of  claim  against 
estate  after  making  deduction  based  on  check  was  conclusive  against  ad- 
ministrator as  to  claimant's  right  to  check;  National  Marine  Bank  v. 
Heller,  4  Md.  217,  50  Atl.  522,  holding  order  ratifying  account  of  re- 
ceiver in  which  he  was  allowed  sum  for  taxes  was  bar  to  objection  by 
general  corporate  creditors  that  payment  of  taxes  had  been  erroneously 
allowed;  B.  Roth  Tool  Co.  v.  Champ  Spring  Co.,  146  Mo.  App.  30,  123 
S.  W.  521,  decree,  in  suit  to  enjoin  shutting  off  steam  from  leased  prem- 
ises, determining  character  of  lease  and  tenancy  was  res  judicata  giving 
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right  of  action  for  damages  for  shutting  o&  steam  in  violation  of  cove- 
nant; Lokowieh  v.  City  of  Helena,  46  Mont.  580,  129  Pac.  1065,  decree 
in  action  involving  city's  right  to  use  of  waters  of  creek,  where  plead- 
ings disclosed  intention  of  city  to  convey  water  beyond  watershed,  bars 
action  to  enjoin  city  from  conveying  water  ont  of  watershed;  First  Na- 
tional Bank  v.  Wilson,  74  Nev.  234,  104  N.  W.  175,  plaintiff  failing,  in 
action  to  secure  judgment  lien,  to  set  up  prior  lien  that  might  defeat 
judgment  lien  and  entitle  him  to  aid  of  court  in  reaching  rents  and 
profits,  cannot  sue  for  accounting  of  rents  and  profits;  Denver  City 
Waterworks  Co.  v.  American  Waterworks  Co.,  81  N.  J.  Eq.  145,  86  Atl. 
829,  decree  quieting  title  and  enjoining  receiver  from  asserting  claim, 
in  action  in  State  court  to  set  aside  foreclosure  sale  of  insolvent  corpo- 
ration's assets,  bars  receiver  from  bringing  similar  action  in  Federal 
court;  Rosenstein  v.  Burr,  80  N.  J.  Eq.  427,  83  Atl.  786,  defendant  in 
suit  ^or  specific  performance  having  sought  in  previous  suit  to  cancel 
contract  for  fraud  is  estopped  by  decree  holding  contract  valid  from 
setting  up  defense  of  invalidity  of  contract  on  other  grounds;  Lockhart 
v.  Leeds,  12  N.  M.  167,  76  Pac.  315,  judgment  against  plaintiff  on  bill 
to  have  mine  location  declared  void  for  fraud  of  defendants  and  viola- 
tion of  agreement  to  locate  claim  for  plaintiff  bars  suit  to  halve  prop- 
erty declared  to  be  held  in  trust  for  plaintiff;  Board  of  County  Commrs. 
V.  Cross,  12  N.  M.  76,  73  Pac.  616,  where,  on  sustaining  demurrer,  mate- 
rial issues  had  to  be  passed  on  and  plaintiff  did  not  amend,  but  allowed 
entry  of  dismissal,  judgment  was  res  adjudicata;  Sale  v.  Eichberg,  105 
Tenn.  337,  59  S.  W.  1021,  holding  judgment  obtained  by  physician 
against  patient  for  professional  services  does  not  bar  suit  by  patient  for 
malpractice;  Hanrick  v.  Gurley,  93  Tex.  479,  480,  65  S.  W.  120,  66  S.  W. 
330,  holding  judgment  on  demurrer  denying  recovery  in  suit  for  land 
binds  unsuccessful  party  it.  subsequent  suit  for  other  land  against  same 
parties  where  he  claimed  in  both  suits  as  heir  of  decedent  and  judg- 
ment decided  against  such  claim ;  Lockridge  v.  Corbett,  31  Tex.  Civ.  681, 
73  S.  W.  99,  holding  though  judgment  cannot  be  invoked  as  estoppel 
except  as  against  party  or  privy,  it  is  admissible  as  assertion  of  title, 
where  it  is  based  on  same  certificate  as  that  under  which  party  claims; 
Everill  v.  Swan,  20  Utah,  64,  57  Pac.  718,  holding  judgment  in  former 
suit  for  salary  of  police  officer  which  decides  against  defense  of  aban- 
donment is  bar  to  same  defense  in  suit  for  salary  from  commencement 
of  that  action  to  rendition  of  judgment  therein;  Mayor  etc.  of  Daven- 
port V.  United  States  ex  rel.  Lord,  9  Wall.  414,  19  L.  Ed.  707,  holding, 
in  supplemental  proceedings  to  enforce  judgment,  regularity  of  bond 
issue  excluded ;  Tioga  R.  R.  Co.  v.  Blossburg  etc.  R.  R.  Co.,  20  Wall.  143, 
22  L.  Ed.  334,  holding  meaning  of  contract  not  open  to  question  in  sub- 
sequent suit ;  Gould  v.  Evansville  etc.  R.  R.  Co.,  91  U.  S.  533,  23  L.  Ed. 
419,  holding  final  judgment^  on  demurrer  to  declaration,  conclusive  as 


7  Wall.  619-624  NOTES  ON  U.  S.  REPORTS.  714 

to  further  litigation;  Hughes  v.  Dundee  Mtg.  etc.  Co.,  11  Sawy.  549, 
holding  suit  on  remainder  of  claim  barred;  Oregonian  Ry.  Co.  v.  Ore- 
gon  Ry.  etc.  Co.,  11  Sawy.  573,  27  Fed.  283,  holding  validity  of  lease 
res  adjudicata  in  suit  for  second  installment ;  Hickox  v.  Elliott,  11  Sawy. 
632,  27  Fed.  836,  holding  obligation  under  contract  res  adjudicata ;  Ore- 
gon etc.  R.  R.  Co.  V.  Oregon  Ry.  etc.  Co.,  12  Sawy.  116,  28  Fed.  510,  hold- 
ing default  judgment,  conclusive  as  to  all v matters  wiell  pleaded;  Smith 
V.  Ontario,  18  Blatchf.  456,  4  Fed.  388,  holding  plaintilf  concluded  by 
former  decree  establishing  validity  of  bond  issue ;  Dubois  v.  Philadelphia 
etc.  R.  Co.,  7  Fed.  Cas.  1141,  holding  defendant  properly  pleading  nov- 
elty, estopped  from  denying  novelty  in  second  action;  Flanagin  v. 
Thompson,  9  Fed.  183,  holding  State  court  judgment  operated  as  es- 
toppel upon  same  issues  in  Federal  court;  The  Tubal  Cain,  9  Fed.  836, 
holding  judgment  of  State  court  an  estoppel  where  issues  the  same; 
Pennsylvania  etc.  R.  R.  Co.  v.  National  etc.  R.  R.  Co.,  51  Fed.  859,  "hold- 
ing State  court  decision  as  to  right  of  way,  not  reviewable  in  Federal 
court ;  Columb  v.  Webster  Mfg.  Co.,  84  Fed.  594,  43  L.^  R.  A.  197,  28 
C.  C.  A.  225,  holding  judgment  of  State  court,  bar  to  action  in  Federal 
court  for  same  cause;  Hurd  v.  MoClellan,  1  Colo.  App.  331,  29  Pac.  183, 
holding  judgment  in  ejectment,  conclusive  as  against  one  in  possession ; 
Harmon  v.  Auditor,  123  111.  133,  5  Am.  BL  B^.  507, 13  N.  E.  164,  hold- 
ing  validity  of  election  established  in  one  suit  not  reviewable  in  second ; 
Litch  V.  Clinch,  136  111.  425,  26  N.  E.  580,  holding  question  of  payment 
conclusively  settled,  where  plea  unsupported  by  evidence;  Indiana  etc. 
R.  R.  Co.  V.  Koons,  105  Ind.  512,  5  N.  E.  552,  holding  judgment  for  fail- 
ure to  construct  crossing  bar  to  action  for  failure  to  fence;  Hoisington 
V.  Brakey,  31  Kan.  564,  3  Pac.  355,  holding  judgment  conclusive,  though 
petitions  referred  to  different  animals;  Schmidt  v.  Louisville  etc.  R.  R. 
Co.,  99  Ky.  152,  35  S.  W.  138,  holding  judgment  binding  upon  party 
interested,  but  not  of  record;  Adams  v.  Board  of  Liquidation,  39  La. 
Ann.  693,  2  South.  510,  holding  decision  against  refunding,  binding  in 
suits  upon  bonds  of  same  issue;  State  v.  Brown,  64  Md.  204,  1  Atl.  56, 
holding  decision  establishing  validity  of  bonds,  binding  in  subsequent 
suit,  parties  the  same ;  Kolb  v.  Swann,  68  Md.  521,  13  Atl.  380,  holding 
judgment  determining  title,  conclusive  upon  same  title  in  subsequent 
suit;  Wagoner  v.  Wagoner,  76  Md.  316,  25  Atl.  339,  holding  dismissed 
bill  charging  adultery,  bar  to  subsequent  bill  changing  adultery  com- 
mitted earlier ;  Royston  v.  Homer,  86  Md.  253,  63  Am.  St.  Rep.  512,  37 
Atl.  719,  holding  decree  bar  to  subsequent  suit,  relying  upon  same  facts; 
Paterson  v.  Baker,  51  N.  J.  Eq.  55,  56,  26  Atl.  326,  holding  decree  ad- 
judging defendant  not  bona  fide  holder,  conclusive  in  action  to  cancel 
bonds ;  Bamett  v.  Bamett,  9  N.  M.  205,  50  Pac.  340,  holding  decree  of 
divorce,  bar  to  any  action  growing  out  of  marital  relation ;  Neil  v.  Tol- 
man,  12  Or.  294,  7  Pac.  106,  holding  default  decree  prevented  question 
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of  water  right  from  again  being  litigated;  Schwan  v.  Kelly,  173  Pa.  St. 
72,  33  Atl.  1107,  holding  foreclosure  of  mortgage  by  vendor  no  bar  to 
bill  by  vendee  to  rescind  contract;  Boyd  v.  Booinson,  93  Tenn.  28,  23 
S.  W.  79,  holding  heir  concluded  from  setting  up  title,  by  decree  selling 
ancestor's  estate ;  Webster  v.  Mann,  66  Tex.  123,  holding  judgment  con- 
elusive  as  to  title  to  any  property  under  deed;  dissenting  opinion  in 
Cromwell  v.  County  of  Sac,  94  U.  S.  370,  24  L.  Ed.  204,  majority  dis- 
tinguishing and  holding  first  judgment  a  bar  to  second  suit  only  as  to 
matters  controverted;  Eagle  Mfg.  Co.  v.  Bradley  Mfg.  Co.,  50  Fed.  195, 
holding  firm  conducting  suit  against  branch  firm,  bound  by  decree ;  dis- 
senting opinion  in  Conery  v.  New  Orleans  Co.,  41  La.  Ann.  944,  946,  7 
South.  21,  majority  holding  judicial  decree  interpreting  contract,  not  a 
bar  to  legislative  action  amending  contract ;  dissenting  opinion  in  Chesa- 
peake etc.  Canal  Co.'s  Case,  83  Md.  637,  35  Atl.  582,  holding  question 
as  to  position  of  bondholders  res  ad  judicata;  San  Antonio  v.  Lane,  32 
Tex.  411,  not  determining  whether  judgment  on  same  matters  conclu- 
sive, where  plaintiffs  different;  Wolf  River  Lumber  Co.  v.  Brown,  88 
Wis.  646,  60  N.  W.  998,  holding  in  replevin,  the  title  to  land  conclusively 
determined  as  to  subsequent  litigation;  dissenting  opinion  in  Leathe  v. 
Thomas,  218  111.  268,  75  N.  E.  818,  majority  holding  that  finding  that 
plaintiff  was  not  liable  to  defendant  on  judgment  pleaded  as  counter- 
claim was  ores  adjudicata,  not  ground  for  reversal  of  finding  for  defend- 
ant on  counterclaim;  dissenting  opinion  in  Kirven  v.  Virginia-Carblina 
Chem.  Co.,  77  S.  C.  508,  58  S.  E.  429,  majority  holding  that  judgment  in 
Federal  court  on  note  for  fertilizers  was  not  res  adjudicata  in  action 
in  State  court  for  damages  to  cVops  caused  by  fertilizers,  where  ques- 
tion was  raised  in  Federal  court,  but  withdrawn. 

Distinguished  in  the  Haytian  Republic,  154  U.  S.  128,  38  L.  Ed.  934, 
14  Sup.  Ct.  995,  holding  vessel  libeled,  not  bar  to  libel  in  another  district 
for  similar  offenses;  Sharon  v.  Hill,  11  Sawy.  302,  holding  judgment 
pending  on  appeal,  not  a  bar  to  subsequent  action  in  another  forum; 
Blandy  v.  Griffith,  3  Fed.  Cas.  677,  holding  defendant  not  estopped 
where  bill  silent  as  to  former  action ;  Fessenden  v.  Barrett,  50  Fed.  691, 
holding  second  suit,  not  barred  where  subject  matter  different;  Boyd  v. 
State,  53  Ala.  614,  affirming  conviction,  notwithstanding  prior  decision 
holding  law  constitutional;  Conery  v.  New  Orleans,  41  La.  Ann.  932, 
7  South.  16,  holding  decree  interpreting  contract,  not  barring  execution 
of  subsequent  contract;  Plainview  v.  Winona  etc.  R.  R.  Co., '36  Minn. 
513,  32  N.  W.  747,  holding  judgment  in  favor  of  holders  not  barring 
action  against  transferrers;  Philadelphia  v.  Ridge  etc.  R.  R.  Co.,  142 
Pa.  St.  493,  24  Am.  St.  Rep.  515,  21  Atl.  983,  holding  party  not  es- 
topped from  setting  up  unconstitutionality  of  statute,  where  causes  ^dif- 
ferent: Sanders  v.  Forgasson,  3  Baxt.  261,  holding  decree  against 
guardian  not  conclusive  as  to  sureties. 
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Limited  in  Geneva  Nat.  Bank  v.  Independent  School  Districtj  25  Fed. 
630,  633,  and  in  Nesbit  v.  Independent  School  District,  25  Fed.  637,  both 
holding  judgment  in  first  action  operating  as  estoppel  only  as  to  matters 
in  issue. 

•Former  judgment,  when  conclusive.    Note,  63  Am.  Doc.  355. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bep.  860. 

Statutes  l^alizing  invalid  municipal  contracts.    Note,  27  In  E;  A. 
699. 

Batiflcatlon,  by  legiBlature,  of  fhe  defective  exerdse  of  autherlty  by 
mimicipal  corporation  under  a  statute,  cures  all  defects  of  power  and  Is 
equivalent  to  original  authorization. 

Approved  in  Thompson  v.  Perrine,  103  U.  S.  815,  26  L.  Ed.  616, 
allowing  suit  on  bonds  validated  by  statute;  Gray  v.  York,  15  Blatclif. 
342,  Fed.  Cas.  5731,  holding  town  liable  on  coupons;  Schneck  v.  Jeffer- 
sonville,  152  Ind.  218,  220,  52  N.  E.  216,  217,  holding  act  legalizing  city 
bonds,  constitutional;  Spauiding  v.  Nourse,  143  Mass.  493,  10  N.  E. 
181,  holding  legislative  act  ratifying  vote  of  town  constitutional;  Will- 
iams V.  Duanesburgh,  66  N.  Y.  137,  holding  bonds  issued  by  town  vali- 
dated by  act  of  legislature;  Erskine  v.  Nelson  Coupty,  4  N.  D.  70,  85, 

27  L.  IL  A.  700,  708,  58  N.  W.  349,  354,  holding  void  county  warrants 
validated  to  extent  of  excluding  plea  ultra  vires;  dissenting  opinion  in 
Griffiji  V.  Cunningham,  20  Gratt.  78,  majority  distinguishing  and  hold- 
ing enabling  act  unconstitutional ;  dissenting  opinion  in  State  v.  Clinton, 

28  La.  Ann.  400,  majority  holding  bonds  not  valid  in  hands  of  innocent 
purchaser;  Treadway  v.  Schnauber,  1  Dak.  271,  46  N.  W.  476,  majority 
holding  ratification  of  bonds  by  county,  being  unauthorized,  was  void; 
School  District  v.  The  State,  29  Kan.  71,  holding.it  to  be  a  school 
district  de  facto,  notwithstanding  the  irregularity. 

Distinguished  in  Forster  v.  Forster,  129  Mass.  566,  holding  statute, 
validating  tax  salea  under  defective  notice^  unconstitutional;  Griffin  v. 
Cunningham,  20  Gratt.  110,  111,  holding  enabling  act  conferring  juris- 
diction to  hear  void  decrees  unconstitutional. 

Miscellaneous.  Miscited  in  Johnson  v.  San  Diego^  109  Cal.  475,  42 
Pac.  251,  reference  should  be  to  preceding  case. 

7  Wall.  624-646,  19  li.  Ed.  266,  THE  BELFAST. 

.Jurisdiction  to  hear  and  determine  all  controversies  In  admiralty  was 
conferred  upon  government  by  Constitution,  and  extent  of  such  Jurisdiction 
l8  determined  by  Constitution,  lawB  of  Congress  and  decisions  of  Supreme 
Court. 
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Approved  in  The  Kate  Tremaine,  5  Ben.  64,  Fed.  Cas.  7622,  holding 
contract  for  wharfage  within  admiralty  jurisdiction ;  Cope  v.  Vallette 
Dry  Dock,  10  Fed.  145,  holding  claim  for  salvage  of  dry  dock  not  within 
admiralty  jurisdiction. 

Principal  subjects  of  admiralty  jurisdiction  are  maritime  contracts  and 
torts.  • 

Approved  in  dissenting  opinion  in  The  Robert  W.  Parsons  (Perry  v. 
Haines),  191  U.  S.  63,  48  L.  Ed.  88,  24  Sup.  Ct.  8,  majority  holding  en- 
forcement of  lien  in  rem  for  repairs  made  in  port  of  State  to  which  it 
belongs  to  canal-boat  engaged  in  traffic  on  Erie  Canal  and  Hudson 
River  is  within  exclusive  Federal  admiralty  jurisdiction;  The  Willapa, 
25  Or.  73,  34  Pac.  689,  holding  District  Courts  have  jurisdiction  of  con- 
tracts for  supplies  to  vessel  in  home  port. 

OontractB,  claims  or  services  purely  maritime,  and  touching  rlgbts  and 
duties  appertaining  to  commerce  and  navigation,  are  cognisable  in  admiralty, 
tbe  admiralty  jurisdiction  depending  upon  tbe  nature  of  the  contract. 

Approved  in  The  Pennsylvania,  154  Fed.  12,  83  C.  C.  A.  139,  contract 
of  corporation  to  conduct  boys'  school  on  shipboard  and  make  voyage 
to  foreign  countries  was  not  exclusively  maritime,  and  libelants  had  no 
lien  enforceable  in  admiralty  fdr  tuition  paid;  The  Williams,  1  Brown, 
223,  Fed.  Cas.  17,710,  holding  proceeding  in  rem  lies  to  recover  com- 
pensation offered  tug  to  relieve  stranded  vessel;  The  General  Cass,  1 
Brown,  341,  Fed.  Cas.  5307,  holding  libel  in  rem  lies  for  towage  of 
scow  on  Saginaw  River;  United  States  v.  Burlington  etc.  Ferry  Co., 
21  Fed.  336,  holding  contract  appertaining  to  commerce  or  navigation, 
performed  on  navigable  water,  marine  contract ;  Thompson  v.  Robinson, 
34  Ark.  53,  holding  note  for  money  loaned  not  maritime  contract  en- 
forceable in  admiralty;  The  Oeneral  Buell  v.  Long,  18  Ohio  St.  527, 
holding  contract  for  transportation  on  Ohio  River  maritime  contract 
and  without  State  court  jurisdiction ;  The  Petrel  v.  Dumont,  28  Ohio  St. 
612,  22  Am.  Bep.  401,  holding  contract  for  repairs  at  home  port,  mari- 
time contract. 

Distinguished  in  The  Hendrick  Hudson,  3  Ben.  421,  Fed.  Cas.  6355, 
holding  steamboat  used  as  saloon  not  liable  to  lien  for  salvage;  Pacific 
Coast  Steamship  Co.  v.  Moore,  70  Fed.  871,  holding  contract  for  rail- 
road transportation  not  within  admiralty  jurisdiction. 

Torts  or  injuries  of  civil  nature,  committed  on  navigable  waters,  are 
cognizable  in  admiralty,  such  jurisdiction  depending  on  locality  of  commis- 
Idon  of  tort. 

Approved  in  Holmes  v.  Oregon  etc.  R.  R.  Co.,  6  Sawy.  266,  5  Fed. 
78,  holding  admiralty  has  jurisdiction  of  s^it,fo^  death  of  person  being- 
transported  across  Willamette;  United  States  v.  Burlington  etc.  Ferry 
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Co.;  21  Fed.  336,  holding  marine  tort  committed  on  navigable  water  sub- 
ject of  admiralty  jurisdiction;  The  Tolchester,  42  Fed.  183,  holding 
tort  by  vessel  navigating  Chesapeake  Bay  and  tributaries  marine  tort; 
Jervey  v.  The  Carolina,  66  Fed.  1016,  holding  admiralty  has  jurisdic- 
tion of  suit  to  recover  vessel  seized  at  wharf. 

Distinguished  in  Commonwealth  v.  Manchester,  152  Mass.  246,  23 
Am.  St.  Rep.  834,  9  L.  B.  A.  243,  25  N.  E.  118,  holding  Massachusetts 
law  regulating  fisheries  in  Buzzard's  Bay;  John  Spry  Lumber  Co.  v. 
The  C.  H.  Green,  76  Mich.  328,  4?  N.  W.  578,  holding  Circuit  Court  has 
jurisdiction  of  suit  for  damage  to  sawmill  by  steam  barge. 

Admiralty  courts  have  Jurisdiction  of  maritime  contracts  and  marine 
torts  committed  on  navigable  waters  of  United  States,  and  such  navigable 
waters  include  all  navigable  lakes,  rivers  and  arms  of  the  sea,  though  lying 
entirely  within  single  State. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  R.  A.  (K.  S.)  1157,  68  L.  Ed.  1212,  34  Sup.  Ct.  733,  admiralty  has 
jurisdiction  in  personam  by  employee  of  stevedore  against  employer  for 
injuries  received  while  engaged  in  loading  vessel  at  dock  in  navigable 
waters,  through  negligence  of  employer;  United  States  v.  Banister 
Realty  Co.,  155  Fed.  594,  Congress  had  power  to  legislate  with  refer- 
ence to  obstructions  of  navigation,  where  that  navigation  came  within 
provisions  of  interstate  commerce,  or  within  admiralty  and  maritime 
jurisdiction;  Hall  v.  De  Cuir,  95  U.  S.  517,  24  L.  Ed.  658,  holding 
Louisiana  legislature  without  power  to  regulate  transportation  on 
Mississippi  River ;  Ex  parte  Gordon,  104  U.  S.  516,  26  L.  Ed.  815,  hold- 
ing District '  Court  has  jurisdiction  of  suit  for  damages  through  colli- 
sion on  Chesapeake  Bay;  Ex  parte  Boyer,  109  U.  S.  632,  27  L.  Ed.  1067, 
3  Sup.  Ct.  436,  holding  District  Court  has  jurisdiction  of  suit  for  dam- 
ages through  collision  on  canal;  In  re  Garnett,  141  U.  S.  15,  17,  35 
L.  Ed.  634,  636,  11  Sup.  Ct.  843,  844,  holding  maritime  law  of  limited 
liability  applies  to  vessels  navigating  Savannah  River;  Maltby  v.  Steam 
Derrick-Boat,  3  Hughes,  481,  f'ed.  Cas.  9000,  holding  steam  derrick- 
boat  raised  from  Blackwater  River  subject  to  libel  for  salvage;  The 
Russia,  3  Ben.  476,  Fed.  Cas.  12,168,  holding  District  Court  has  juris- 
diction of  collision  of  foreign  vessels  in  New  York  harbor;  The  E.  M. 
McChesney,  8  Ben.  156,  158,  Fed.  Cas.  4463,  holding  admiralty  courts 
have  jurisdiction  of  contract  of  affreightment  from  Buffalo  River  to 
New  York;  The  Avon,  1  Brown,  180,  Fed.  Cas.  680,  holding  collision 
on  Welland  Canal  within  admiralty  jurisdiction;  The  Elmira  Shepherd, 

8  Blatchf.  343,  Fed.  Cas.  4418,  holding  District  Court  has  jurisdiction 
of  contract  of  affreightment  on  waters  within  State;  Leonard  v.  The 
Volunteer,  15  Fed.  Cas.  340,  holding  collision  on  navigable  waters 
wholly  within  body  of  State  within  admiralty  jurisdiction;  Zollinger 
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V.  The  Emma,  30  Fed.  Cas.  940,  holding  contracts  of  affreightment  to 
be  performed  on  navigable  waters  within  State  within  admiralty  juris- 
diction; In  re  Long  Island  etc.  Transp.  Co.,  5  Fed.  607,  holding  action  for 
injuries  on  boat  near  Hell  Gate  within  admiralty  jurisdiction;  United 
States  y.  Burlington  etc.  Ferry  Co.,  21  Fed.  342,  holding  admiralty 
courts  have  jurisdiction  where  ferry-boat  breaks  rules  prescribed  for 
steamers;  Hawgood  v.  One  Thousand  Three  Hundred  and  Ten  Tons 
of  Coal,  21  Fed.  684,  holding  admiralty  courts  can  enforce  ship  owner's 
lien  on  cai^o  of  coal  for  demurrage;  Pope  v.  Seckworth>  47  Fed.  830, 
holding  admiralty  has  jurisdiction  of  suit  for  damage  inflicted  on 
Allegheny  River;  Dever  v.  The  Hope,  42  Miss.  720,  721,  722,  723,  2 
Am.  Rep.  646,  647,  648,  holding  State  court  without  jurisdiction  of  lien 
for  repairs  on  vessel  navigating  Mississippi  and  Yazoo  Rivers ;  Coving- 
ton etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  38  L.  Ed.  966, 14  Sup.  Ct. 
1089,  holding  unconstitutional  Kentucky  statute  regulating  tolls  on 
bridge  connecting  two  States;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  59, 
holding  constitutional  act  extending  limited  liability  act  to  vessels 
operating  in  inland  waters;  State  v.  County  Treasurer,  4  S.  C.  537, 
in  dissenting  opinion,  majority  holding  State  may  deprive  citizen  of 
remedy  by  prohibition  to  stay  collection  of  tax. 

Distinguished  in  Sinton  v.  The  R.  R.  Roberts,  46  Ind.  479,  on  re- 
hearing, holding  admiralty  courts  without  jurisdiction  to  enforce  lien 
for  shipbuilding;  Stepp  v.  The  Clyde,  43  Minn.  194,  45  N.  W.  430,  hold- 
ing lien  against  boats  navigating  inland  lakes  not  within  admiralty 
jurisdietion. 

Territorial  limits  of  admiralty  jurisdiction.    Note,   32  Am.  Dec. 
68. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  E.  A.  218. 

Admiralty  Jmrlsdiction  over  maritime  contracts  and  torts  Is  not  limited 
by  power  granted  to  Congress  to  regulate  commerce. 

Approved  in  The  Fred  E.  Sander,  208  Fed.  728,  4  N.  C.  C.  A.  891,  Work- 
men's  Compensation  Act  abolishing  civil  actions  for  damages,  does  not 
deprive  workman  of  right  to  enforce  maritime  lien  for  injury  in  admir- 
alty ;  The  Hazel  Kirke,  25  Fed.  604,  holding  Congress  may  provide  regu- 
lations for  vessels  operating  on  navigable  waters. 

Bemedles  for  breach  of  maritime  contract  or  marine  tort  may  be  pur- 
sued either  by  proceeding  in  rem,  in  admiralty  or  by  action  in  personam 
against  owner.    . 

Approved  in  Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  569,  in  action  to 
recover  for  injury  to  seaman  in  course  of  employment,  maritime  law 
determines  rights  to  exclusion  of  State  law,  whether  action  is  brought 
in  State  or  Federal  court;  The  J..R.  Langdon,  163  Fed,  475,  477,  90 
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C.  C.  A.  18;  libelants  intervening  to  set  np  lien  in  creditor's  suit  and 
receiving  adverse  decision,  cannot  thereafter  maintain  suit  in  rem  in 
admiralty  to  enforce  lien;  the  Ira  M.  Hedges,  163  Fed.  590,  owner  of 
vessel  held  liable  in  State  court  for  damages  caused  by  collision  cannot 
maintain  suit  in  admiralty  to  compel  contribution,  where,  under  statute, 
owner  of  such  vessel  could  have  been  brought  into  State  court ;  Kenner- 
son  V.  Thames  Towboat  Co.,  89  Conn.  373,  L.  R.  A.  1916A,  436,  94  Atl. 
375,  jurisdiction  of  admiralty  court  over  cause  and  action  for  death  of 
employee  while  employed  on  tug  in  navigable  water  is  not  exclusive,  and 
does  not  prevent  recovery  in  State  court  under  compensation  act;  In  re 
Walker,  215  N.  Y.  631,  Ann,  Cas.  1916B,  87,  109  N.  E.  605,  employee 
injured  on  steamer  lying  alongside  pier  in  Hudson  River,  may  enforce 
maritime  lien  for  injury  in  admiralty,  or  may  elect  to  claim  compensa- 
tion under  compensation  act;  The  Kalorama,  10  Wall.  210,  19  L.  Ed. 
942,  holding  proceeding  in  rem  for  repairs  furnished  vessel  not  barred 
by  previous  action  in  personam ;  The  Kalorama,  10  Wall.  217,  19  L.  Ed. 
945,  holding  recovery  for  repairs  allowable  by  proceeding  in  rem  or  in 
personam;  Leon  v.  Galceran,  11  Wall.  188,  191,  20  L.  Ed.  75,  76,  hold- 
ing mariner's  wages  recoverable  by  suit  in  personam;  Ex  parte  MeNiel, 
13  Wall.  242,  20  L.  Ed.  626,  holding  admiralty  courts  have  jurisdiction 
of  suit  for  half  pilotage  fees  under  New  York  statute;  Schoonmaker  v. 
Gilmore,  102  U.  S.  119,  26  L.  Ed.  95,  holding  admiralty  courts  without 
exclusive  jurisdiction  of  suits  in  personam  for  collisions  of  vessels; 
Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  399,  30  L.  Ed.  451,  7 
Sup.  Ct.  259,  holding  State  court  can  enforce  statutory  lien  by  proceed- 
ing in  personam  against  owner;  New  England  Mut.  Marine  Ins.  Co.  v. 
Dunham,  3  Cliff.  336,  Fed.  Cas.  10,155,  holding  admiralty  courts  without 
exclusive  jurisdiction  of  contracts  of  marine  insurance;  Parisot  v. 
Green,  46  Miss.  748,  holding  valid  judgment  in  personam  against  owner 
for  supplies  furnished  vessel;  Jervey  v.  The  Carolina,  66  Fed.  1015, 
holding  District  Court  has  jurisdiction  of  libel  to  recover  vessel  iU^^ily 
seized. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  408, 
411,  413,  433. 

Blaritlme  lien  exists  in  favor  of  shippers  of  goods,  for  nonfulfillment 
of  contract  of  affreightment,  although  contract  Is  to  be  performed  within 
single  State. 

Approved  in  Francis  v.  The  Harrison,  1  Sawy.  369,  2  Abb.  89,  Fed. 
Cas.  5038,  holding  mechanic  repairing  vessel  in  home  port  has  lien 
thereon  for  such  repairs ;  The  Queen  of  the  Pacific,  61  Fed.  214,  holding 
libel  in  rem  may  be  maintained  on  contracts  of,  affreightment  which  are 
personal  contracts ;  dissenting  opinion  in  The  Lottawanna,  21  Wall.  588, 
22  L.  Ed.  666,  discussing  admiralty  jurisdiction. 
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Materialmen  f mnldiing  materials  or  supplies  for  vessel  In  foreign  port, 
otber  tluut  port  of  State  wbere  Tesael  lielongs,  have  maritime  Uen  on  yessel 
for  snch  materials  or  supplies. 

Approved  in  The  Walkyrien,  3  Ben.  395,  Fed.  Cas.  17,091,  holding' 
maritime  lien  given  for  supplies  furnished  British  ship  in  New  York 
harbor;  The  Comfort,  26  Fed.  158,  holding  recovery  for  repairs  on  non- 
resident *s  yacht  by  proceeding  in  rem  allowable.  Approved  in  The  Gen- 
eral Bumside,  2  Flipp.  148,  3  Fed.  231,  holding  materialman's  lien  under* 
statute  in  home  port  equal  to  lien  in  foreign  port. 

Distinguished  in  The  Maitland,  2  Biss.  206,  Fed.  Cas.  8979,  holding 
no  lien  arises  for  repairs  on  vessel  in  winter  quarters  in  foreign  port. 

District  Courts  have  exclusive  original  Jurisdiction  of  all  dvil  causes  in 
admiralty. 

Approved  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
Circuit  Court  selling  vessels  through  receiver,  has  no  jurisdiction  to 
determine  or  enforce  liens  against  such  vessels,  this  jurisdiction  belong- 
ing exclusively  to  District  Court  in  admiralty;  The  Eagle,  8  Wall.  25, 

19  If.  Ed.  370,  holding  act  of  1845,  inoperative,  as  affecting  admiralty 
jurisdiction  of  District  Courts;  Marine  Ins.  Co.  v.  Dunhaln,  11  Wall.  29, 

20  L.  Ed.  98,  holding  admiralty  courts  have  jurisdiction  of  suit  on  marine 
insurance  policy;  American  Steamboat  Co.  v.  Chace,  16  Wall.  531,  21 
L.  Ed.  371,  holding  remedy  in  admiralty  courts  for  injuries  through 
collision,  unaffected  by  State  statutes;  United  States  v.  Ames,  99  U.  S. 
43,  25  L.  Ed.  300,  holding  District  Court  has  exclusive  jurisdiction  of 
suit  on  bond  given  in  admiralty  proceeding;  The  J.  E.  Rumbell,  148 
U.  S.  12,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  holding  admiralty  courts  have 
exclusive  jurisdiction  to  enforce  statutory  lien  by  proceeding  in  rem; 
Moran  v.  Sturges,  154  U.  S.  277,  38  L.  Ed.  988, 14  Sup.  Ct.  1025,  holding 
maritime  lien  unaffected  by  proceedings  in  State  courts;  The  Glide,  167 
U.  S.  614,  618,  42  L.  Ed.  299,  300,  17  Sup.  Ct.  933,  934,  holding  lien  for 
repairs  on  vessel  under  Massachusetts  statute,  enforceable  only  in  Dis- 
trict Court;  Killam  v.  The  Erie,  3  Cliff.  458,  Fed.  Cas.  7765,  holding  libel 
in  rem  for  collision  should  be  brought  in  District  Court;  The  Hyperion's 
Cargo,  2  Low.  96,  Fed.  Cas.  6987,  holding  master's  lien  on  cargo  for 
demurrage,  enforceable  in  admiralty  courts ;  Oakes  v.  Richardson,  2  Low. 
176,  Fed.  Cas.  10,390,  holding  admiralty  courts  have  jurisdiction  of 
contracts  of  affreightment  on  navigable  waters;  Stewart  v.  Potomac 
Perry  Co.,  5  Hughes,  382,  12  Fed.  304,  holding  admiralty  jurisdiction 
exclusive  in  courts  of  United  States;  Scott's  Case,  1  Abb.  Adm.  340, 
Fed.  Cas.  12,522,  holding  admiralty  jurisdiction  conferred  upon  District 
Courts  by  act  of  1789,  is  exclusive ;  Francis  v.  The  Harrison,  2  Abb.  77, 
1  Sawy.  356,  Fed.  Cas.  5038,  holding  District  Courts  have  exclusive 
jurisdiction  to  enforce  maritime  liens  given  by  State  statutes;  The  E.  M. 

VI— 46 
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McChesney,  8  Ben.  165,  Fed.  Cas.  4463,  holding  proeeeding  in  rem  to 
enforce  contract  of  affreightment,  within  exclusive  admiralty  jurisdic- 
tion ;  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  784,  holding  proceeding  in 
rem  lies  in  admiralty  to  enforce  maritime  lien  given  by  statute;  United 
States  V.  Burlington  etc.  Ferry  Co.,  21  Fed.  337,  holding  jurisdiction 
of  admiralty  courts  over  tort  committed  on  navigable  waters,  exclu- 
sive; The  Willamette  Valley,  62  Fed.  296,  holding  admiralty  has  ex- 
clusive jurisdiction  to  enforce  libel  in  rem  for  supplies  furnished  vessel ; 
Murphey  v.  Mobile  Trade  Co.,  49  Ala.  438,  holding  lien  for  supplies  un- 
enforceable by  proceeding  in  rem  in  State  court;  Stroupper  v.  Mc- 
Cauley,  45  Ga.  79,  holding  States  cannot  confer  jurisdiction  to  enforce 
liens  by  proceedings  in  rem;  Haeberle  v.  Barringer,  29  La.  Ann.  411, 
holding  State  courts  without  jurisdiction  of  suit  as^ainst  vessel  accom- 
panied by  seizure  of  vessel;  Warren  v.  Kelley,  80  Me.  529,  15  Atl.  52, 
liolding  admiralty  has  exclusive  jurisdiction  to  enforce  payment  for  re- 
pairs by  proceeding  in  rem;  Atlantic  Works  v.  The  Glide,  157  Mass. 
627,  34  Am.  St.  Rep.  307,  33  N.  E.  164,  holding  admiralty  courts  have 
exclusive  jurisdiction  to  enforce  maritime  liens  given  by  State  statutes; 
Hamilton  v.  Merrill,  37  Ohio  St.  684,  holding  defense  on  merits,  not 
waiver  of  objection  to  jurisdiction  over  maritime  contract ;  The  Portland 
V.  Lewis,  2  Serg.  &  R.  200,  holding  common  pleas  court  without  juris- 
diction of  proceeding  in  rem  against  vessel  for  labor;  Weston  v.  Morse, 
40  Wis.  459,  holding  Federal  courts  have  exclusive  jurisdiction  to  en- 
force liens  in  rem  given  by  State  statute. 

Distinguished  in  Pennywit  v.  Eaton,  15  Wall.  384,  21  L.  Ed.  114, 
holding  State  courts  have  jurisdiction  of  action  of  ])ronussorv  noti 
against  owners  of  vessel ;  Walter  v.  Kierstead,  74  Ga.  24,  holding  suitor 
may  proceed  by  attachment  in  State  court  for  injury  to  dredge;  Gindele 
v.  Corrigan,  129  111.  588,  16  Am.  St.  Rep.  295,  22  N.  E.  517,  holding 
State  court  has  jurisdiction  of  suit  on  bond  given  for  release  of  vessel ; 
Southern  Dry  Dock  Co.  v.  Gibson,  22  La.  Ann.  624,  holding  ndmirttlt; 
courts  without  exclusive  jurisdiction  to  enforce  lien  for  repairs  on 
domestic  vessel;  Mitchell  v.  The  Magnolia,  45  Mo.  69,  holdinu:  State 
courts  have  jurisdiction  to  enforce  lien  for  equipping  steamboat  at 
home  port ;  Baird  v.  Daly,  57  N.  Y.  247,  15  Am.  Rep.  491,  lioldiu;,'  State 
courts  have  jurisdiction  of  action  in  personam  on  maritime  contract; 
Brown  v.  Gilmore,  92  Pa.  St.  46,  holding  State  court  has  jurisdiction 
of  action  in  personam  for  collision  on  Ohio  River;  Warehouse  etc.  Sup- 
ply Co.  V.  Galvin,  96  Wis.  527,  65  Am.  St.  Rep.  58,  71  N.  W.  805,  holding 
shipper  may  sue  on  contract  of  affreightment  in  State  court. 

Common-law  remedies  on  maiitiine  contracts  or  marine  torts  may  be 
pnrsned  in  State  or  drcnit  Oourts. 

Approved  in  American  Steamboat  Co.  v.  Chace,  16  Wall.  533,  21  L.  Ed. 
372,  holding  remedy  for  injuries  through  collision  at  sea,  obtainable 
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by  suit  in  State  court;  Home  Ins.  Co.,  v.  Northwestern  Packet  Co.,  32 
Iowa,  243,  7  Am.  Stb  Bep.  190,  holding  damages  for  loss  of  property  on 
Mississippi,  recoverable  in  State  courts;  Albany  City  Ins.  Co.  v.  Whit- 
ney, 70  Pa.  St.  252,  holding  Common  Pleas  has  jurisdiction  of  action 
in  personam  on  maritime  contract;  Manchester  v.  Massachusetts,  139 
U.  S.  263,  35  L.  Ed.  166,  11  Sup.  Ct.  564,  upholding  Massachusetts  stat- 
ute regulating  fisheries  in  waters  within  Stale  jurisdiction. 

Common-law  remedies  are  not  applicable  to  enforce  maritime  liens  by 
proceedings  in  rem;  hence  original  Jurisdiction  to  enforce  snch  liens  is  in 
District  Courts. 

Approved  in  Leon  v.  Galceran,  11  Wall.  192,  20  L.  Ed.  77,  holding 
State  court  without  jurisdiction  to  maintain  proceeding  in  rem  for  mari- 
ner's wages. 

States  cannot  create  maritime  liens  or  confer  Jurisdiction  on  State 
courts  te  enforce  sucb  liens. 

Approved  in  The  Universe,  108  Fed.  969,  following  rule;  The  Robert 
W.  Parsons  (Perry  v.  Haines),  191  U.  S.  24,  35,  36,  48  L.  Ed.  76,  81, 
24  Sup.  Ct.  8,  holding  enforcement  of  lien  in  rem  for  repairs  made  in 
port  of  State  to  which  it  belongs  to  canal-boat  engaged  in  Iraitio  on 
Erie  canal  and  Hudson  River  is  within  exclusive  Federal  admiralty 
jurisdiction;  The  Roanoke,  189  U.  S.  194,  47  L.  Ed.  773,  23  Sup.  Ct. 
492,  holding.  2  Ball.  Wash.  Codes,  §§5953,  5954,  void  as  interference 
with  Federal  admiralty  jurisdiction;  Knapp,  Stout  &  Co.  v.  McCaffrey, 
177  U.  S.  642,  44  L.  Ed.  924,  20  Sup.  Ct.  286,  holding  bill  to  enforce 
lien  for  towage  by  foreclosure  of  lien  on  lumber  raft  in  complainant's 
possession,  where  suit  is  brought  against  individuals  seeking  decree 
against  them,  and  in  default  of  payment  sale  of  property  is  not  suit 
in  rem  within  exclusive  Federal  admiralty  jurisdiction;  John  Meunier 
Oun  Co.  V.  Lehigh  Valley  etc.  Co.,  123  Wis.  148,  101  N.  W.  388,  action 
for  damages  to  goods  shipped  not  within  exclusive  admiralty  jurisdic- 
tion where  it  is  set  up  in  answer  that  goods  shipped  by  water  and  dam- 
aged while  being  lightered  after  grounding  of  ship;  The  Lottawanna, 
20  Wall.  218,  22  L.  Ed.  262,  holding  States  cannot  create  or  confer  jur- 
isdiction to  enforce  maritime  liens;  Edwards  v.  Elliott,  21  Wall.  556, 
22  L.  Ed.  492,  holding  State  cannot  create  maritime  lien  for  materials 
furnished  to  build  ship;  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  376, 
12  Fed.  299,  holding  void,  Virginia  statute  in  effect  conferring  admir- 
alty jurisdiction  on  State  court;  Scott's  Case,  1  Abb.  340,  Fed.  Cas. 
12,522,  holding  State  cannot  create  upon  property  within  admiralty 
jurisdiction,  charges  operating  as  maritime  liens;  The  Kate  Tremaine, 
5  Ben.  71,  Fed.  Cas.  7622,  holding  State  cannot,  by  statute,  create 
maritime  lien  on  vessel  for  wharfage;  In  re  The  Edith,  11  Blatchf. 
464,  465,  466,  Fed.  Cas.  4283,  holding  States  cannot  create  or  enforce 
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ing  claim  for  money  secured  by  statutory  lien,  enforceable  in  State 
courts. 

Suits  at  common  law,  on  contract  of  affreightment,  are  same  as  suits 
on  otber  contracts,  and  property  of  owner  is  liable  to  attachment  to  extent 
of  owner's  interest  therein. 

Approved  in  Southern  Dry  Dock  Co.  v.  The  J.  D.  Perry,  23  La.  Ann.  41, 

8  Am.  Rep.  587,  holding  State  courts  cannot  enforce  lien  for  repaii-s  in 
foreign  port. 

No  maritime  lien  arises  for  materials  or  supplies  furnished  vessel  at 
home  port. 

Approved  in  The  Underwriter,  119  Fed.  745,  holding  no  maiitime  lien 
against  vessel  exists  for  coal  furnished  vessel  in  foreign  port  across  river 
from  home  port  where  libelant  knew  vessel  was  under  charter;  The 
Lottawanna,  20  Wall.  218,  219,  22  L.  Ed.  262,  holding  no  proceeding 
in  rem  lies  for  materials  and  supplies  furnished  domestic  vessel;  The 
Albany,  4  Dill.  443,  Fed.  Gas.  131,  holding  materialman  has  no  lien 
for  supplies  or  repairs  to  domestic  vessel;  The  Kate  Hinchman,  7  Biss. 
240,  Fed.  Gas.  7621,  holding  duly  recorded  mortgage  payable  in  pref- 
erence to  claim  for  repairs  in  home  port ;  The  Surplus  etc.  of  The  Edith* 
5  Ben.  436,  Fed.  Gas.  4282,  holding  no  maritime  lien  arises  for  sup- 
plies and  repairs  furnished  vessel  in  home  port;  The  Mary  Bell,  t 
Sawy.  137,  Fed.  Gas.  9199,  holding  admiralty  law  gives  no  lien  for 
plumbing  done  on  vessel  in  home  port;  The  Gilbert  Knapp,  37  Fed. 
214,  holding  no  maritime  lien  arises  for  stevedore's  services  performed 
in  home  port ;  The  M.  Tuttle  v.  Buck-,  23  Ohio  St.  567,  IS  Am.  Rep.  272» 
holding  no  maritime  lien  arises  on  shipbuilding  contract. 

Distinguished  in  The  Island  Gity,  1  Low.  377,  Fed.  Gas.  7109,  hold- 
ing State  court  judgment  against  owner  for  materials,  gives  valid  lien ; 
Whittaker  v.  The  J.  A.  Travis,  29  Fed.  Gas.  1115,  holding  proceed- 
ing in  rem  for  repairs  on  domestic  vessel,  allowable  under  new  twelfth 
rule. 

Maritime  contract — ^Lien  for  materials  for  construction  of  vessels. 
Note,  13  Am.  Rep.  276,  276. 

Lien  for  construction  of  vessel.    Note,  Ann.  Cas.  1916D,  49. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  G.  653,  654. 

Miscellaneous.    Gited  in  Weston  v.  Morse,  40  Wis.  459,  iu  argument. 

7  WaU.  646-656,  19  L.  Ed.  211,  WHITE'S  BANK  OF  BUFFALO  v.  SMITH. 
Begistry  act  of  July  29,  1850,  providing  for  recording  mortgages,  etc., 
on  vessels,  requires  such  recording  to  he  done  at  home  port. 

Approved  in  The  Avalon,  169  Fed.  699,  re-registry  of  vessel  at  differ- 
ent port  does  not  necessitate  recording  iu  collector's  office  at  that  port 
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of  mortgage  recorded  in  former  port;  Johnson  v.  Merrill,  122  Mass* 
155,  156,  holding  invalid  against  attaching  creditors,  mortgage  on  ves- 
sel not  recorded  at  home  port. 

That  port  Is  home  port  of  vessel  which  Is  nearest  to  home  of  owner  or 
owners  of  vesseL 

Approved  in  The  New  Brunswick,  129  Fed.  896,  64  C.  C.  A.  325,  sea- 
proing  vessel  owned  by  corporation  of  another  State  not  liable  for  lieu 
for  supplies  though  she  was  enrolled  at  port  where  supplies  furnished; 
Donnellv.  The  Starlight,  103  Mass.  231,  holding  Massachusetts  courts 
have  jurisdiction  of  vessel  located  and  owned  in  Boston;  Mitchell  v. 
Chambers,  43  Mich.  160,  38  Am.  Rep.  168,  5  N.  W.^64,  holding  port 
nearest  owner's  home,  home  port  of  vessel. 

Permanent  registry  of  vessel  mutt  he  made  at  home  port  ^  of  vesseL 
Approved  in  Morgan  v.  Parham,  16  Wall.  476,  21  L.  Ed.  304,  holding 
vessel  restored  in  New  York,  employed  in  Alabama,  not  taxable  in 
Alabama. 

Secordlng  of  mortgage  on  vessel,  under  act  of  July  29,  1850,  providing 
forrecordtog  of  mortgages,  etc.,  on  vessels,  gives  mortgagee  preference  over 
suhseqnent  purchasers  or  mortgagees  of  such  vesseL 

Approved  in  The  GK)rdon  Campbell,  131  Fed.  965.  State  statute  in- 
validating chattel  mortgage  securing  note  which  does  not  show  it  is 
so  secured  does  not  affect  mortgage'  on  vessel  enrolled  under  Federal 
statute;  Woods  v.  Klein,  223  Pa.  265,  72  Atl.  524,  mortgage  of  ship 
recorded  in  office  of  collector  of  home  port  is  valid  lien  against  ship; 
Benner  v.  Scandinavian  American  Bank,  73  Wash.  494,  Ann.  Cas.  1914D, 
702,  131  Pac.  1151,  under  State  statute  requiring  recording  of  bill  of 
sale,  unrecorded  bill  of  sale  of  vessel  is  invalid  against  creditor  of  ven- 
dor seeking  to  sequester  property  to  satisfaction  of  debt;  Aldrich  v. 
Aetna  Ins.  Co.,  8  Wall.  496,  19  L.  Ed.  475,  holding  mortgage  of  vessel, 
recorded  under  act  of  Congress,  undefeated  by  attachment  under  stat- 
utes; The  Kate  Hinchman,  7  Biss.  240,  Fed.  Cas.  7621,  holding  lien 
of  recorded  mortgage  on  vessel  has  preference  over  lien  for  supplies; 
The  John  T.  Moore,  3  Woods,  65,  Fed.  Cas.  7430,  holding  mortgage 
on  vessel  recorded  at  home  port  has  priority  over  mortgage  recorded 
elsewhere;  Baldwin  v.  The  Bradish  Johnson,  3  Woods,  586,  587,  Fed. 
Cas.  798,  holding  lien  of  recorded  mortgage  on  vessel,  superior  to  sub- 
sequent liens  for  supplies;  Scott's  Case,  1  Abb.  (U.  S.)  342,  Fed.  Cas. 
12,522,  holding  lien  of  recorded  mortgage  on  vessel  superior  to  subse- 
quent claims  for  supplies ;  The  Vigilancia,  73  Fed.  455,  19  C.  C.  A.  528, 
holding  State  statutes  inoperative  as  to  duly  recorded  vessel  mortgages; 
Cunningham  v.  Tucker,  14  Fla.  253,  holding  statute  regarding  mortgages 
on    personal   property,    inapplicable   to   recorded   mortgage   on   vessel; 
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Haug  V.  Third  National  Bank,  77  Mich.  479,  43  N.  W.  941,  holding 
recorded  vessel  mortgages,  freed  from  presumptions  of  fraud  arising 
under  State  statutes;  Lawrence  v.  Hodges,  92  N.  C.  679,  63  Am.  Bep. 
440,  holding  mortgage  on  vessel  duly  recorded,  superior  to  subsequent 
liens ;  Secrist  v.  German  Ins.  Co.,  19  Ohio  St.  484,  holding  void,  against 
creditor's  unrecorded  bill  of  sale  of  vessel;  Howe  v.  Tefft,  15  R.  I. 
479,  8  Atl.  708,  holding  title  under  recorded  mortgage  of  vessel,  un- 
affected by  attachment  under  State  statute ;  The  J.  E.  Rumbell,  148  U.  S. 
*  16,  37  L.  Ed.  340,  13  Sup.  Ct.  501,  holding  statutory  lien  for  materials, 
takes  priority  over  mortgage  recorded  under  recording  act;  The  Will- 
iam T.  Graves,  14  Blatchf.  193,  Fed.  Gas.  17,759,  holding  statutory  lien 
for  repairs,  enforceable  in  rem  after  foreclosure  of  recorded  mortgage; 
Ward^.  Bodeman,  1  Mo.  App.  279,  holding  registration  of  vessel  not 
conclusive  evidence  of  ownership  of  vessel. 

Distinguished  in  The  Favorite,  3  Sawy.  409,  Fed.  Gas.  4699,  holding 
recording  mortgage  on  vessel  gives  no  preference  over  prior  liens;  The 
Ganada,  7  Sawy.  187,  7  Fed.  734,  holding  maritime  lien  for  supplies, 
superior  to  rights  of  mortgagee  under  duly  recorded  mortgage;  The 
William  T.  Graves,  8  Ben.  573,  Fed.  Gas.  17,758,  holding  title  acquired 
under  foreclosure  of  mortgage  on  vessel,  subject  to  lien  for  repairs; 
The  Theodore  Perry,  25  Fed.  Gas.  912,  holding  lien  for  repairs  on  ves- 
sel, superior  to  subsequent  recorded  mortgage;  Bank  v.  Williams,  43 
La.  Ann.  422,  9  South.  119,  holding  attaching  creditor  cannot,  under 
act  of  1850,  oppose  equities  good  against  debtor. 

"Ships  of  United  States,"  are  made  such  by  complying  with  regulations 
prescribed  by  Congress;  hence,  Congress  has  power  to  provide  for  registra- 
tion of  mortgages,  etc.,  on  such  vessels. 

Approved  in  Spain  v.  St.  Louis  etc.  R.  Go.,  151  Fed.  527,  Federal 
Employers'  Liability  Act  is  regulation  of  interstate  commerce  and  within 
power  of  Gongress ;  The  Alta,  148  Fed.  665,  78  G.  G.  A.  415,  vessel  not 
registered  in  United  States,  though  owned  by  citizen,  is  subject  to  ton- 
nage duty  on  entry  from  foreign  port;  The  Lottawanna,  21  Wall.  577, 
22  L.  Ed.  663,  holding  Gongress  may  adopt  uniform  rule  for  whole 
country,  regarding  liens  of  materialmen;  Hall  v.  De  Guir,  95  U.  S.  495, 
499,  24  L.  Ed.  550,  552,  holding  duly  unrolled  steamer,  entitled,  not  sub- 
ject to  State  statutes  in  conducting  business ;  Providence  etc.  S.  S.  Go.  v. 
Hill  Mfg.  Go.,  109  U.  S.  589,  27  L.  Ed.  1042,  3  Sup.  Gt.  386,  holding 
constitutional,  limited  liability  act  of  1851 ;  Best  v.  Staple,  61  N.  Y.  76, 
holding  properly  registered  vessels  not  subject  to  State  statutes;  Law- 
rence V.  Hodges,  92  N.  G.  677,  53  Am-  Rep.  437,  holding  Gongress  has 
full  power  to  regulate  transfer  of  enrolled  vessels;  Garpo  v.  Kelly,  16 
Wall.  633,  21  L.  Ed.  439,  holding  ships  of  United  States,  not  ships  of 
several  States,  in  international  sense. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  B.  G.  654, 


729  THE  NICHOLS.  7  Wall.  656-666 

7  WaU.  666-666,  10  X..  Ed.  157,  THE  KI0HOI.8. 

Bnles  of  navigation  are  obligatory  upon  vessels  approacbing  each  otber 
ftom  time  necessity  of  precaution  begins,  and  continue  obligatory  as  Idng ' 
as  means  and  opportimlty  to  avoid  danger  remains. 

Approved  in  The  Milwaukee,  1  Brown,  332,  Fed.  Cas.  9626,  holding 
duty  of  steamer  to  slacken  speed  exists  from  time  risk  of  collision  ex- 
ists; The  State  of  Texas,  20  Fed.  256,  holding  vessel  bound  to  refrain 
from  change  of  course  involving  risk  of  collision;  The  Aurania  and  Tlie 
Republic,  29  Fed.  104,  holding  navigation  rules  applicable  only  in  cir- 
cnmstances  making  observance  necessary  to  avoid  accidents. 

"Where  two  ▼essels  are  meeting  end-on,  or  nearly  end-on,  helms  of  both 
mutt  be  put  hard  to  port. 

Approved  in  The  Maggie  J.  Smith,  123  U.  S.  353,  31  L.  Ed.  178,  8  Sup. 
Ct.  161,  holding  vessels  meeting  end-on,  vessel  starboarding  helm  cannot 
recover  damages  for  collision;  The  George  Law,  3  Ben.  465,  Fed.  Cas. 
5337,  holding  vessels  meeting  end-on,  must  each  port  their  helms.  The 
Free  State,  1  Brown,  268,  Fed.  Cas.  5090,  holding  vessels  meeting  end- 
on  must  port  helms  before  pollision  is  imminent;  The  Maria  &  Eliza- 
beth, 7  Fed.  256,  holding  vessel  sailing  free  must  avoid  collision  where 
vessels  meet  end-on. 

Hailing  ▼eesels  are  meeting  end-on  when  approaching  from  opposite 
directions,  or  on  saeh  parallel  lines  as  to  involve  risk  of  coUlsion;  but  time 
when  necessity  for  precaution  begins  depends  on  circumstances. 

Approved  in  The  Pexter,  23  Wall.  75,  23  L.  Ed.  85,  holding  vessels 
half  mile  apart,  holding  exactly  opposite  courses,  meeting  "end-on"; 
The  Tracy  J.  Bronson,  3  Ben.  345,  Fed.  Cas.  14,131,  holding  vessels  sail- 
ing in  opposite  directions  meet  end-on;  The  George  Law,  3  Ben.  466, 
Fed.  Cas.  5337,  holding  vessels  sailing  on  opposite  parallel  lines  are 
meeting  end-on ;  The  Farnley,  5  Hughes,  304,  8  Fed.  633,  holding  vessels 
meet  end-on  when  meeting  involves  risk  of  collision;  The  F.  W. 
Wheeler,  78  Fed.  828,  24  C.  C.  A.  353,  holding  vessels  holding  parallel 
courses  involving  risk  of  collision  meet  end-on;  The  Manitoba,  2  Flipp. 
245,  Fed.  Cas.  9029,  holding  only  vessels  involving  risk  of  collision  meet 
end-on;  The  Mary  Buhne,  95  Fed.  1004,  holding  vessels  which  would 
pass  without  collision  do  not  meet  end-on. 

Where  vessels  meet  end-on  and  one  fails  to  observe 'rules  of  navigation 
and  is  thereby  struck  and  lost,  she  has  no  claim  for  damages  against  col- 
liding vessel. 

Approved  in  The  Free  State,  91  U.  S.  204,  23  L.  Ed.  801,  holding 
steamer  may  rely  upon  observance  of  sailing  rules  by  sailing  vessel; 
The  Wenona,  4  Ben.  219\  Fed.  Cas.  17,410,  holding  vessel  failing  to 
observe  navigation  rules  prima  facie  chargeable  with  fault. 


* 
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Mistakes  committed  in  moment  of  peril,  produced  by  fanlt  of  other 
ael,  do  not  relieye  vessel  in  fault  from  liability  for  damages. 

Approved  in  The  Columbia,  109  Fed.  668,  48  C.  C.  A.  596,  determining 
liability  for  collision  between  ship  and  bark,  both  in  tow  of  tug  on 
separate  lines ;  The  Elizabeth  Jones,  112  U.  S.  526,  28  L.  Ed.  816,  5  Sup. 
Ct.  475,  holding  only  mistake  produced  through  other  vessers  fault 
excusable  as  mistake  in  extremis;  The  Nacoochee,  137  U.  S.  340,  34 
L.  Ed.  691,  11  Sup.  Ct.  125,  holding  error  in  extremis  of  holding  course 
does  not  prevent  recovery  of  damages;  The  H.  P.  Baldwin,  1  Brown, 
307,. Fed.  Cas.  6812,  holding  vessel  in  fault  cannot  allege  as  fault  mis- 
take of  other  vessel  in  extremis;  The  E.  A.  Packer,  49  Fed.  99, 
holding  vessel  not  responsible  for  act  done  in  extremis,  though  contribu- 
ting to  cause  of  collision;  The  New  York,  53  Fed.  559,  holding  vessel 
not  precluded  from  recovery  by  error  committed  while  in  danger  of 
collision. 

Distinguished  in  The  Mary  C,  1  Hask.  487,  488,  Fed.  Cas.  9201,  hold- 
ing mistake  not  produced  through  fault  of  other  vessel  not  excusable 
error. 

7  WalL  666-685,  19  L.  Ed.  169,  THE  FLOYD  AOOEPTANCES. 

When  United  States  becomes  party  to  commercial  paper,  it  Is  bound, 
in  any  court  to  whose  Jurisdiction  it  rabmits  by  principles  governing  in- 
dividuals in  relation  to  such  paper. 

Approved  in  Cooke  v.  United  States,  91  U.  S.  396,  28  L.  Ed.  242 
(reversing  12  Blatchf.  59,  60  Fed.  Cas.  3178),  holding  government  can- 
not recover  money  paid  innocent  purchaser  of  forged  government  notes ; 
Cooke  V.  United  States,  12  Blatchf.  59,  60,  Fed.  Cas.  3178,  holding  gov- 
ernment bound  by  principles  of  commercial  law  when  issuing  commer- 
cial paper;  United  States  v.  Beebe,  4  McCrary,  18,  17  Fed.  41,  holding 
lapse  of  time  sufficient  defense  to  suit  .by  government  to  cancel  laud 
patents;  State  v.  Dennis,  39  Kan.  516,  18  Pac.  727,  holding,  when  State 
becomes  suitor,  rules  governing  private  suitors  govern  State;  State 
ex  rel.  Ferguson  v.  Caffery,  Mayor,  49  La.  Ann.  1770,  22  South.  1016, 
holding  statutes  may  authorize  municipality  to  issue  negotiable  papier 
subject  to  rules  governing  individuals;  Montague  v.  Boston  etc.  R.  R. 
Co.,  124  Mass.  247,  holding  public  officers  holding  land  as  security,  liable 
for  agent's  negligence  in  collecting  rents ;  McCaun  v.  Randall,  147  Mass. 
88,  9  Am.  St.  Rep.  672,  17  N.  E.  82,  holding  United  States,  becoming 
party  to  negotiable  paper,  assumes  same  resi)onsibilities  as  private  per- 
son; Bond  Debt  Cases,  12  S.  C.  272,  holding  States  issuing  negotiable 
paper,  incur  responsibilities  attaching  to  individuals  in  like  case3 ;  State 
v.  Snyder,  66  Tex.  700,  18  S.  W.  110,  holding  State,  becoming  litigant, 
bound  by  laws  governing  individuals;   dissenting  opinion  in  Pugh   v. 
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Moore,  44  La.  Ann.  232)  10  South.  718>  majority  holding  State  not  liable 
on  negotiable  bonds  fraudulently  reissued  from  treasurer's  office. 

Agents  may  be  appointed  with  general  or  limited  authority  to  issue  and 
accept  commercial  paper,  bpt  person  dealing  with  agent  acts  at  his  peril,  and 
is  bound  to  see  that  agent's  acts  are  within  his  authority,  and  this  applies 
to  paper  of  government  and  to  all  holders  thereof. 

Approved  in  Lamar  v.  United  States,  241  U.  S.  113,  60  L.  Ed.  916, 
36  Sup.  Ct.  535,  member  of  Congress  was  officer  of  government,  and 
person  falsely  assuming  to  be  such  with  intention  to  defraud  was  pun- 
ishable under  Penal  Code ;  Iowa  Laud  &  Trust  Co.  v.  United  States,  217 
Fed.  14,  133  C.  C.  A.  121,  bona  fide  purchaser  of  land  allotted  and 
patented  in  name  of  dead  child  of  frcedman  of  Creek  tribe  takes  no 
title;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  651,  letters  written 
by  Secretary  and  others  of  Interior  Department  giving  opinions  based 
on  fraudulent  government  survey  showing  land  within  meander  lines  of 
lake  did  not  estop  government  from  claiming  lands  granted  as  swamp- 
lands; United  States  v.  National  Bank  of  Commerce,  205  Fed.  438,  123 
C.  C.  A.  601,  where  Federal  disbursing  agent  having  authority  to  draw 
checks  for  specified  purpose  drew  checks  to  fictitious  payees  and  by 
forged  indorsements  procured  proceeds,  such  agent  acted  without  au- 
thority and  government  was  not  charged  with  his  knowledge;  St.  Vin- 
cent College  V.  Hallett,  201  Fed.  482,  119  C.  C.  A.  647,  purchaser  of 
commercial  paper  executed  by  president  of  college  corporation  musit 
ascertain  whether  issuance  was  authorized;  United  States  v.  Bolognesi, 
164  Fed.  160,  person  receiving  postoffice  money  orders  in  payment  of 
postal  clerk's  debts,  and  without  making  usual  application,  is  liable  to 
government ;  Potter  v.  United  States,  122  Fed.  54,  58  C.  C.  A.  231,  hold- 
ing there  is  presumption  that  government  agent  whose  authority  is  not 
disclosed  is  without  power  to  estop  government  from  asserting  rights; 
Town  of  Aurora  v.  Hayden,  23  Colo.  App.  29,  126  Pac.  1118,  purchaser 
of  town  bonds  invalid  because  issued  without  authority  of  ordinance 
cannot  recover;  Philip  Carey  v.  Tliyson,  39  App.  D.  ,C.  237,  party  deal- 
ing with  corporation  must  at  his  peril  ascertain  what  authority  agent 
^x)ssesses;  Black  v.  Bank  of  Westminster,  96  Md.  421,  54  Atl.  91,  hold- 
ing notes  indorsed  by  secretary  and  treasurer  of  corporation  are  prop- 
erly received  in  evidence  as  indorsed  by  corporation  where  it  was 
shown  that  such  was  custom  of  corporation;  Moms  v.  Same,  69  N.  H. 
660,  45  Atl.  416,  holding  in  action  against  town  upon  promissory  note 
issued  by  selectmen  without  lawful  authority,  plaintiff  cannot  recover 
wliere  it  appears  that  money  borrowed  did  not  go  to  use  of  defendants 
and  that  transaction  was  not  ratified ;  Bank  of  Commerce  v.  Baird  Min. 
Co.,  13' N.  M.  429,  85  Pac.  971,  person  discounting  bill  of  exchange 
drawn  by  managing  agent  of  mining  corporation  in  name  of  principal, 
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without  inquiring  into  authority  of  agent,  does  so  at  his  peril;  Walker 
V.  Rogan,  93  Tex.  255,  54  S.  W.  1020,  holding  treasurer  cannot  ratify 
sale  of  school  lands  to  minor;  Commission  of  Fisheries  v.  Hampton 
Roads  etc.  Assn.,  109  Va.  587,  64  S.  E.  1049,  illegal  lease  of  natural 
oyster-beds  by  State  inspector  did  not  estop  State  from  requiring  sur- 
render of  such  oyster  ground;  dissenting  opinion  to  Murchison  Nat* 
Bank  v.  Dunn  Oil  Mills  Co.,  157  N.  C.  311,  73  S.  E.  96,  majority  hold- 
ing that  bona  fide  purchaser  could  recover  upon  corporation  note  signed 
by  president  and  not  by  president  and  secretary  as  required  in  by-laws^ 
and  for  which  corporation  received  no  consideration;  Marsh  v.  Fulton 
County,  10  Wall.  683,  19  L.  Ed.  1042,  holding  invalid  bonds  issued  by 
county,  invalid  in  hands  of  innocent  purchaser ;  Moffat  v.  United  States,. 
112  U.  S.  32,  28  L.  Ed.  626,  5  Sup.  Ct.  14,  holding  no  rights  derivable 
under  assignment  of  patent  issued  to  fictitious  person;  Merchants'  Ex- 
change Nat.  Bank  v.  Bergen  County,  115  U.  S.  391,  29  L.  Ed.  432,  6 
Sup.  Ct.  91,  holding  persons  taking  county  bonds,  must  examine  county's 
authority  to  issue  them;  Smith  v.  Ontario,  15  Blatchf.  269,  Fed.  Cas. 
13,085,  holding  bona  fide  purchaser  cannot  recover  on  town  bonds  un- 
less bonds  are  genuine;  Chisholm  v.  Montgomery,  2  Woods,  595,  Fed. 
Cas.  2686,  holding  city  not  estopped  by  officer's  acts  from  denying 
officer's  authority  to  issue  bonds;  Lewis  v.  County  Commissioners,  1 
McCrary,  465,  3  Fed.  196,  holding  purchaser  of  invalid  bonds  from 
unauthorized  agent,  cannot  recover  thereon;  Commercial  Bank  v.  Tola, 
2  Dill.  365,  Fed.  Cas.  3061,  9  Kan.  704,  holding  bonds  issued  under  un- 
constitutional statute,  invalid  in  any  holder's  hands;  United  States  v. 
Cosgrove,  26  Fed.  911,  holding  person  contracting  with  government 
officer  bound  to  examine  officer's  power  to  so  contract;  Louisville  etc. 
R.  R.  Co.  V.  Ohio  Valley  Imp.  etc.  Co.,  69  Fed.  437,  holding  purcliaser 
must  examine  agent  corporation's  authority  to  issue  guaranty  on  railroad 
bonds;  Glidden  &  Joy  Varnish  Co.  v.  Interstate  Nat.  Bank,  69  Fed.  923, 
16  C.  C.  A.  534,  holding  general  manager  not  presumed  to  have  author- 
ity to  make  notes  that  principal  has;  Mercer  County  v.  Provident  Life 
&  Trust  Co.,  72  Ffed.  636,  19  C.  C.  A.  44,  holding  purchaser  of  bonds 
chargeable  with  notice  of  county's  lack  of  authority  to  issue;  State  v. 
Brewer,  64  Ala.  298,  holding  persons  dealing  with  government  officer^ 
or  agents,  must  inquire  into  their  authority;  Spence  v.  Mobile  etc. 
R.  R.  Co.,  79  Ala.  589,  holding  bond  purchasers  charged  with  notice 
of  prior  encumbrances  invalidating  issue  of  bonds ;  Lindsey  v.  Rottaken, 
32  Ark.  634,  holding  there  can  be  no  innocent  purchaser  of  paper  is- 
sued by  corporation  without  authority;  Woodward  v.  Campbell,  39 
Ark.  583,  holding  persons  dealing  with  public  agent  must  at  their  peril 
examine  into  his  authority;  City  Electric  Street  R.  R.  Co.  v.  First  Nat. 
Exchange  Bank,  62  Ark.  40,  54  Am.  St.  Rep.  286,  31  L.  B.  A.  537,  34 
S.  W.  91,  holding  purchaser  of  negotiable  notes  must  ascertain  officers' 
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authority  to  issue  them;  Mnlnix  v.  Mutual  Benefit  Life  Lis.  Co.,  23  Colo. 
75,  83  L.  R.  A.  830,  46  Pac.  125,  holding  person  dealing  with  officer 
bound  to  see  that  officer  has  power  to  act;  Julian  ▼.  State,  122  Ind.  73, 
23  N.  E.  692,  holding  persons  dealing  with  officers  exercising  statutory 
powers,  charged  with  notice  of  such  authority;  Lewis  y.  Bourbon 
County,  12  Kan.  218,  holding  want  of  authority  good  defense  to  suit 
against  county  on  bonds  by  purchaser;  Faulkenstein  Township  v.  Fitch, 
2  Kan.  App.  214,  43  Pac.  283,  holding  bona  fide  purchaser  cannot  pre- 
sume township  to  have  had  Authority  to  issue  bonds;  New  York  Iron 
Mine  y.  First  National  Bank  of  Negaunee,  39  Mich.  651,  holding  agent 
of  bank  has  no  implied  authority  to  bind  bank  on  promissory  notes; 
Ames  ▼•  Lake  Superior  etc.  B.  B.  Co.,  21  Minn.  265,  holding  bondholders 
must  examine  validity  of  l^islation  authorizing  bonds;  Hawkins  v. 
Carroll  County,  50  Miss.  763,  holding  county  may  plead  lack  of  author- 
ity in  suit  on  bonds  issued  by  supervisors;  State  v.  Greene  County, 
54  Mo.  570,  holding  purchaser  of  bonds  issued  by  County  Court  bound 
to  examine  its  authority  to  issue  them;  Edwards  v.  Carson  Water  Co., 
21  Nev.  486,  34  Pac.  387,  holding  authority  of  generad  agent  of  cor- 
poration to  issue  promissory  notes  cannot  be  implied;  Bich  v.  Errol,  51 
N.  H.  358,  360,  holding  plaintiff  in  suit  on  note  must  show  authority  of 
selectmen  to  issue  note;  Bailey  v.  Citizens'  Gas  Light  Co.,  27  N.  J.  Eq. 
"200,  holding  company  not  bound  on  certificates  issued  without  authority 
because  purchaser  bought  without  inquiry;  Lyons  v.  Chamberlain,  89 
N.  T.  587,  holding  corporation  not  estopped  from  denying  validity  of 
"bonds  issued  without  authority  by  recitals  therein;  Brown  v.  Bon 
Homme  County,  1  S.  D.  225,  46  N.  W.  176,  holding  that  in  order  that  pur- 
chaser of  bonds  be  bona  fide,  authority  to  issue  bonds  must  appear;  dis- 
senting opinion  in  Merchants'  National  Bank  v.  State  National  Bank,  10 
Wall.  675,  19  L.  Ed.  1028,  majority  holding  cashier  habitually  pledging 
bank's  credit  may  be  inferred  to  have  that  authority. 

Distinguished  in  The  John  Shillito  Co.  v.  M'Clung,  51  Fed.  875,  2 
d.  C.  A.  526,  holding  Secretary  of  Treasury  has  authority  to  determine 
pending  appeal  from  collector  of  customs. 

Admissions  of  agents  as  evidence  against  his  principal.    Note,  5S 
Am.  Dec.  777. 

a 

Anthozity  of  officers  of  government  is  given  by  statutory  or  constitu- 
tional law. 

Approved  in  United  States  v.  Newman,  42  App.  D.  C,  99,  action  to 
remove  officer  deemed  unqualified  is  not  invasion  of  discretion  of  Presi- 
-dent  in  making  appointment;  Chenowith  v.  State,  50  Tex.  Cr.  243,  96 
S,  W.  22,  where  publication  of  order  putting  local  option  law  in  effect 
was  made  three  weeks,  then  enjoined,  judge  had  no.  authority  under 
Matute  to  ratify  fourth  publication  in  another  newspaper.  State  y. 
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Chilton,  49  W.  Va.  457,  39  S.  E.  614,  holding  Secretary  of  State  liable 
for  State  books  sold  on  credit  but  not  for  those  deposited  with  book- 
sellers for  sale  on  commission;  United  States  v.  Alexander,  110  U.  S. 
329,  28  L.  Ed.  168,  4  Sup.  Ct.  101,  holding  Secretary  of  Treasur>'  un- 
authorized to  revoke  abatement  of  taxes  once  made  by  him;  United 
States  V.  San  Jacinto  Tin  Co.,  125  U.  6.  307,  31  L.  Ed.  759,  8  Sup.  Ct. 
868,  holding  attorney  general  invested  only  with  such  powers  as  Con- 
stitution gives  him;  Worthington  v.  Boston,  41  Fed.  27,  holding  water 
board  cannot  bind  city  on  contract,  except  as  provided  by  ordinance; 
State  V.  Southwestern  R.  R.  Co.,  66  Ga.  407,  holding  attorney  general 
may  bind  person  by  settlement  only  as  authorized  by  State;  State  t. 
Bank  of  Missouri,  45  Mo.  540,  holding  public  officers  may  bind  State 
only  as  authorized  by  law;  Tennessee  v.  Ward,  9  Heisk.  126,  holding 
State  not  bound  by  lease  executed  by  directors,  not  authorized  by  law ; 
Elliott  Nat.  Bank  v.  Western  etc.  R.  R.  Co.,  2  Lea,  680,  holding  public 
agents  have  only  such  authority  as  statutes  give  them;  State  v.  Edge- 
field etc.  R.  R.  Co.,  6-  Lea,  362,  holding  State  not  bound  by  acts  of 
officers  beyond  statutory  authority. 

Instances  of  authorized  usage  limited  to  specified  classes  of  cases  can- 
not establish  usage  in  cases  not  so  authorized. 

Approved  in  Pine  River  Logging  &  Improvement  Co.  v.  United  States, 
186  U.  S.  291,  46  L.  Ed.  1170,  22  Sup.  Ct.  925,  holding  contracts  with 
individual  Indians  for  cutting  and  delivery  of  dead  and  down  timber 
from  Indian  reservation  will  not  be  construed  as  authorizing  removal 
of  all  timber  of  that  character  from  reservation  because  parties  so  con- 
strued contract  and  was  approved  by  governmenl  agent;  dissenting 
opinion  in  Merchant's  National  Bank  v.  State  National  Bank,  10  Wall. 
669,  19  L.  Ed.  1026,  majority  holding  cashier  habitually  transacting 
certain  business,  power  to  do  so  may  be  inferred;  dissenting  opinion  in 
Humboldt  Township  v.  Long,  92  U.  S.  648,  23  L.  Ed.  755,  majority  hold- 
ing invalid,  county  bonds  valid  in  hands  of  innocent  purchaser. 

Any  acceptance  of  bill  of  exchange  by  officer  of  government  for  supplies 
not  yet  due  is  in  violation  of  law  against  advancing  public  moneys,  and 
anyone  taking  such  paper  is  bound  to  examine  into  right  and  antbority  of 
officer  to  accept  same,  and  is  charged  irith  notice  of  its  illegality. 

Approved  in  United  States  v.  Kauhoe,  147  Fed.  187,  77  C.  C.  A.  413, 
where  sureties  on  postmaster's  bond  gave  inspector  note  for  amount 
of  default  in  consideration  of  extension  of  time,  note  void  as  unau- 
thorized; United  States  v.  Pine  River  Logging  etc.  Co.,  89  Fed.  913, 
32  C.  C.  A.  406,  holding  officer  acquiescing  in  delivery  of  timber  in 

excess  of  contract  cannot  bind  the  government. 

* 
Stolen   bonds,   coupons   and   other   negotiable   instruments.     Note, 

125  Am.  St.  B^.  808. 
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7  WalL  685-687,  19  L.  Ed.  199,  WHITELT  v.  SWAYNE. 

"Wliere  patent  lias  been  granted  for  invention,  whicb,  after  full  trial, 
results  oneuccessfally,  person  first  perfecting  and  adapting  sncb  Invention  to 
actual  use  is  entitled  to  patent  thereon  as  original  inventor. 

Approved  in  Warren  Bros.  Co.  v.  City  of  Owosso,  166  Fed.  316,  92 
C.  C.  A.  227,  person  first  perfecting  and  adapting  asphalt  to  practical 
use  in  street  pavements  was  entitled  to  patent,  though  same  composition 
used  before  for  reservoir  linings  by  another;  Automatic  Weighing 
Mach.  Co:  V.  Pneumatic  Scale  Corp.,  158  Fed.  421,  original  inventor 
making  disclosure  of  sufficient  fullness  to  enable  one  skilled  in  me- 
chanics to  construct  device,  completed  invention  within  meaning  of 
patent  law;  Coffee  v.  Guerrant,  3  App.  D.  C.  499,  tobacco-stemming 
machine  roughly  constructed  and  giving  results  satisfactory  to  practical 
men,  was  sufficiently  complete  to  entitle  inventor  to  patent;  Whittle- 
sey'v.  Ames,  9  Biss.  233,  13  Fed.  898,  holding  patent  undefeated  by 
showing  similar  prior  experimental  devices  which  were  destroyed; 
Coffin  V.  Ogden,  7  Blatchf.  72,  Fed.  Cas.  2950,  holding  showing  complete 
working  lock  before  patentee  made  his,  deprives  patentee  of  original 
inventor's  rights;  Union  Paper  Bag  Mach.  Co.  v.  Pultz  &  Wakley  Co., 
15  Blatchf.  166,  Fed.  Cas.  14,392,  holding  person  perfecting  invention 
b^un  and  abandoned  by  predecessor  is  original  inventor;  Albright  v. 
Celluloid  Harness  Trimming  Co.,  1  Fed.  Cas.  322,  holding  person  per- 
fecting and  adapting  invention  ta  actual  use,  entitled  to  patent  thereon ; 
Judson  V.  Bradford,  14  Fed.  Cas.  9,  holding  prior  knowledge,  without 
use,  insufficient  to  defeat  patent,  prima  facie  valid;  Phillips  v«  Carroll, 
23  Fed.  251,  holding  prior  use  and  abandonment  of  idea  gives  person 
no  rights  as  original  inventor;  Pennsylvania  Diamond  Drill  Co.  v. 
Simpson,  29  Fed.  290,  holding  two  independent  persons  discovering  in- 
vention, person  first  perfecting  it  entitled  to  patent;  Pacific  etc.  R.  R. 
Co.  V.  Butte  etc.  R.  R.  Co.,  52  Fed.  865,  holding  person  first  using  in- 
vention, entitled  to  patent  if  two  persons  make  same  invention ;  Christie 
V.  Seybold,  55  Fed.  75,  5.  C.  C.  A.  33,  holding  person  first  reducing  in- 
vention to  practice,  prima  facie  original  inventor;  Ecaubert  v.  Apple- 
ton,  67  Fed.  922,  15  C.  C.  A.  73,  holding,  where  person  abandons 
invention,  party  first  perfecting  it  is  original  inventor;  Wheaton  v. 
Kendall,  85  Fed.  672,  holding  person  not  entitled  to  patent  unless  inven- 
tion perfected  and  adapted  for  actual  use. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  183. 

7  WaU.  68&-692,  19  L.  Ed.  277,  aABBISON  v.  XmiTED  STATES. 

Donbtful  expression  in  amendments  to  contracts  win  be  construed  most 
strongly  against  party  using  language. 

Approved  in  Medical  Society  of  South  Carolina  v.  Oilbreth,  208  Fed. 
912^  where  proposal  for  "lump  sum''  bid  was  accepted;  but  written  con- 
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tract  was  for  "cost  pli]0  fixed  sum"  plan,  equity  will  reform  for  mutual 
mistake,  or  mistake  and  fraud;  Scully  v.  United  States,  197  Fed.  343, 
rule  that  contract  is  to  be  construed  most  strongly  i^inst  party  pre- 
paring it  applies  to  government  with  respect  to  survey  of  land;  United 
States  V.  Newport  News  Shipbuilding  &  Dry  Dock  Co.,  178  Fed.  200, 
101  C.  C.  A.  514,  contract  for  construction  of  vessel  for  navy  construed 
in  light  of  previous  practice  of  department  required  but  single  test; 
Paine  v.  Copper  Belle  Min.  Co.,  13  Ariz.  413,  114  Pac.  967,  where  one 
takes  agreement  prepared  by  another  and  on  its  faith  incurs  obligations, 
he  should  have  it  construed  favorably  to  himself;  Winnemucca  Water 
etc.  Co.  V.  Model  Gas  Engine  Wks.,  179  Ind.  547,  101  N.  E.  1008,  con- 
tract of  sale  of  machinery  prepared  by  manufacturer  is  to  be  construed 
most  strongly  against  him;  Goulding  v.  Hammond,  49  Fed.  446,  holding 
time  extension  of  contract  interpreted  as  known  to  be  understood  at 
time;  Leete  v.  Pacific  Mill  etc.  Co.,  88  Fed.  969,  holding  person  bound 
by  contract  as  known  to  be  understood  by  other  party  thereto. 

7  Wall  692-093,  19  Ik  Ed.  275,  JAMES  ▼.  BANS. 

Supreme  Oourt  will  affirm  Judgment,  not  dismiss  appeal,  in  cases  wbere 
there  is  no  bill  of  exceptions  and  nothing  upon  which  error  can  be  assigned. 
Approved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  469,  41 
Pac.  751,  holding  nothing  being  furnished  by  which  correctness  may  be 
examined,  court  will  affirm  judgment. 

7  Wall.  60S-e94,  19  Ik  Ed.  280,  BLITZ  ▼.  BBOWK. 

Filing  of  transcript  containing  only  blank  certificate  of  authentieation, 
without  seal  of  court  dt  signature  of  clerk,  is  insufficient  to  give  Supreme 
Oonrt  jurisdiction,  and  writ  will  be  dismissed.  Case  can  be  brought  to 
Supreme  Oourt  only  by  filing  new  writ  of  error. 

Approved  in  Billus  v.  State,  7  Okl.  Cr.  38,  121  Pac.  791,  appeal  dis- 
missed where  signature  of  judge  to  case-made  is  not  attested  by  clerk 
under  seal  of  court ;  Dobbs  v.  State,  6  Okl.  Cr.  484,  115  Pac.  372,  tran- 
script 'without  seal  does  not  give  appellate  court  jurisdiction ;  Idaho 
Land  Imp.  etc.  Co.  v.  Bradbury,  132  U.  S.  512,  33  L.  Ed.  436,  10  Sup. 
Ct.  178,  holding  filing  of  authenticated  transcript  of  record  necessary 
to  give  Supreme  Court  jurisdiction;  Meyer  v.  Mansur  &  Tibbetts  Im- 
plement Co.,  85  Fed.  875,  29  C.  C.  A.  465,  holding  appeal  will  be  dis- 
missed where  certificate  does  not  show  transcript  to  be  complete;  State 
V.  Mitchell,  29  Fla.  315,  10  South.  749,  holding  filing  of  writ  of  error 
essential  to  exercise  of  appellate  jurisdiction;  Nashua  etc.  R.  R.  Co.  y. 
Boston  etc.  R.  R.  Co.,  61  Fed.  241,  9  C.  C.  A.  468,  holding  clerk's  certifi- 
cate omitting  parts  of  record  not  appearing  to  be  necessaxy  to  heariog, 
will  bar  a  motion  to  dismiss  appeaL 
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7  WaU.  694,  19  L.  Ed.  164,  WAflHIKGTON  COUNTY  ▼.  DUKANT. 

Soprtme  Court  has  no  Jnrisdlction  of  case  brougbt  up  as  on  ^rrit  of  error, 
hf  agreement  of  parties  and  without  issuing  or  service  of  such  -writ,  for  an 
appeal  allowed  or  writ  of  error  served,  is  essential  to  exercise  of  its  ap- 
pellate jurisdiction. 

Approved  in  Brown  v.  Arnold,  127  Fed.  393,  holding  proceeding  in 
error  ^fter  judgment  is  new  suit,  with  regard  to  which  attorney  em- 
ployed by  one  of  parties  to  represent  him  at  trial  has  no  authority  to 
act  in  absence  of  new  employment;  Loveless  v.  Ransom,  109  Fed.  392, 
48  C.  C.  A.  434,  holding  approval  of  bond  on  writ  of  error  by  trial 
judge  does  not  operate  as  writ  of  error;  Molandin  v.  Colorado  etc.  R.  R. 
Co.,  3  Colo.  175,  holding  parties  cannot  by  stipulation,  without  writ  of 
error,  confer  jurisdiction  on  appellate  court;  City  of  Waxahachie  v. 
Coler,  92  Fed.  286,  34  C.  C.  A.  349,  holding  writ  of  error  is  "sued  out" 
by  being  obtained  and  issued;  State  v.  Mitchell,  29  Fla.  315,  10  South. 
749,  and  Player  v.  Bokenfohr,  40  Fla.  415,  24  South.  473,  both  holding 
filing  writ  of  error  essential  to  exercise  of  appellate  jurisdiction; 
Steamer  Zephyr  v.  Brown,  2  Wash.  Ter.  46,  3  Pac.  187,  holding  allow- 
ance of  appeal  by  lower  conrt  necessary  for  exercise  of  appellate  juris- 
diction. 

Writ  of  error.    Note,  91  Am.  Dec.  195,  196. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  Courts.    Note,  63  L.  B.  A.  677. 

7  WaU.  694-699,  19  L.  Ed.  224,  AUSTIN  ▼.  AZiDEBMEN. 

Supreme  Oourt  cannot  declare  State  statute  void  as  conflicting  with 
act  of  Congress  where  it  does  not  depilve  the  party  to  the  suit,  although  it 
may  deprive  others,  of  any  right 'under,  or  work  any  effect  forbidden  by  act 
of  Congress. 

Approved  in  Citizens*  National  Bk.  v,  Kentucky,  217  U.  S.  464,  64 
If.  Ed.  836,  30  Sup.  Ct.  632,  bank  made  liable  by  statute  for  taxes 
assessed  against  its  shareholders  cannot  attack  validity  of  statute  on 
ground  that  statute  is  broad  enough  to  include  nonresident  sharehold- 
ers ;  Supervisors  v.  Stanley,  106  U.  S.  313,  316,  26  L.  Ed.  1061,  holding 
person  unaffected  by  statute  pr^rviding  for  tax  on  bank  stock  cannot  im- 
peach its  validity ;  Long  v.  Walker,  106  N.  C.  112,  10  S.  E.  864,  holding 
State  statutes  given  full  effect,  unless  impairing  rights  given  by  Con- 
stitution ;  dissenting  opinion  in  Scott  v.  Donald,  166  U.  S.  106,  41  L.  Ed. 
d47,  17  Sup.  Ct.  274,  majority  holding  unconstitutional  South  Carolina 
State  dispensary  act,  so  far  as  affecting  plaintiff's  rights. 

Bight  of  taxation,  wherever  it  exists,  is  unlimited  in  its  nature. 
Approved  in  McCray  v.  United  States,  196  U.  S.  57.  49  L.  Ed.  96,  24 
Sup.  Ct.  769,  upholding  Comp.  Stats.  1901,  p.  2228,  as  amended  in  1902, 

VI— 47 
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taxing  artificial  colored  oleomargarine;  Sperry  &  Hutchinson  Co.  ▼. 
Bine,  202  Fed.  89, 120  C.  0.  A.  354,  Federal  court  cannot  declare  act  of 
State  legislature,  within  lawful  taxing  power,  invalid  on  ground  that 
power  was  exercised  for  unlawful  purpose. 

States  cannot  tax  instrumentalities  of  goTemment  created  for  per- 
formance of  constitutional  functions  of  general  government. 

Approved  in  Day  v.  Buffinton,  3  Cliff.  394,  Fed.  Cas.  3675,  holdinpr 
salary  of  judge  of  State  court  not  taxahle  under  United  States  revenue 
laws;  Rich  v.  Packard  etc.  Bank,  138  Mass.  527,  holding  national  hank 
shares  not  suhject  to  tax  for  fire  district  purposes ;  McLaughlin  v.  Chad- 
well,  7  Heisk.  391,  holding  stockholder's  shares  in  national  bank  may  be 
included  in  valuation  of  taxable  property. 

Distinguished  in  Sweatt  v.  Boston  etc.  R.  R.  Co.,  3  Cliff.  353,  Fed. 
Cas.  13,684,  holding  District  Courts  may  declare  railway  company  bank- 
rupt under  bankruptcy  act. 

Power  of  States  to  tax  shares,  eapital  stock,  real  estate,  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  760. 

7  WaU.  700-743,  19  I..  Ed.  227,  TEXAS  ▼.  WHITE. 

Authentic  letter  of  authority  from  Governor  of  Texas,  dected  under 
Constitution,  and  acting  under  act  of  legislature,  ratif^ring  action  of  solici- 
tors  in  filing  bill  and  empowering  them  to  prosecute  suit,  together  witb 
proof  that  solicitor  was  appointed  by  provisional  Governor,  which  appoint- 
ment was  ratified  by  actual  Oovemor,  is  sufllcient  showing  of  authority  for 
prosecution  of  suit  in  name  of  and  on  behalf  of  State. 

Approved  in  State  v.  Smith,  187  Ala.  413,  65  South.  942,  amendment 
purporting  to  give  Governor  power  to  employ  attorney  to  advise  him 
in  official  capacity  and  to  institute  suits  was  invalid;  Henry  v.  State, 
87  Miss.  35,  39  South.  863,  Governor  cannot  sue  in  name  of  State ;  State 
V.  Huston,  21  Okl.  784,  97  Pac.  983,  attorney  general  has  no  power 
to  bring  suit  in  name  of  State  except  when  requested  to  do  so  by  Gov- 
ernor or  either  branch  of  legislature. 

Distinguished  in  dissenting  opinion  in  Henry  v.  State,  87  Miss.  92, 
39  South.  883,  majority  holding  Gtovemor  cannot  sue  in  name  of  St^te. 

When   State  may  invoke  original  jurisdiction   of  United   States 
Supreme  Court.    Note,  Ann.  Cas.  19120,  581. 

State,  in  sense  of  Constitution,  Is  political  community  of  free  citisens 
occupying  definite  territory  and  organiaed  under  government,  sanctioned  and 
limited  by  written  Constitution,  and  established  by  consent  of  governed, 
and  the  union  of  such  States,  under  the  Constitution,  forms  United  States. 
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Approved  in  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  781, 
riparian  owner  on  navigable  stream  in  Iowa  owns  fee  to  high-water 
mark,  while  State  in  its  sovereign  capacity  holds  title  to  soil  below 
in  trust  for  public  uses;  McPherson  v.  Blacker,  146  U.  S.  26,  36  L.  Ed. 
873,  13  Sup.  Ct.  6,  holding  State  legislature  has  power  to  direct  manner 
of  appointing  presidental  electors ;  United  States  v.  Clayton,  2  Dill.  227, 
Fed.  Cas.  14,814,  holding  Governor  of  State  not  punishable  for  making 
false  return  of  congressional  election;  Hall  v.  Hall,  43  Ala.  502,  94 
Am.  Dec.  712,  holding  political  organization  to  become  State  mast  be 
admitted  into  Union;  dissenting  opinion  in  United  States  v.  Reese,  92 
U.  S.  249,  23  L.  Ed.  576,  majority  holding  Congress  may  enforce  right  of 
suffrage  by  appropriate  legislation;  Virginia  Coupon  Cases,  114  U.  S. 
290,  29  L.  Ed.  193,  5  Sup.  Ct.  914,  and  dissenting  opinion  in  Virginia 
Coupon  Cases,  114  U.  S.  335,  29  L.  Ed.  208,  6  Sup.  Ct.  965,  majority 
in  both  holding  unlawful  assessment  by  officer,  act  of  officer  and  not  of 
State. 

The  Union  1b  peipetoal  and  IndiflsdlTibie,  hence  Texas  had  no  tigbt  to 
wtthdraw  ftom  tlie  Union  for  any  cause. 

Approved  in  Coyle  v.  Smith,  221  U.  S.  579,  55  L.  Ed.  863,  31  Sup.  Ct. 
688,  power  to  locate  seat  of  government  and  to  change  same  belongs  to 
State,  and  Congress  has  no  power  to  r^ulate;  United  States  v.  San- 
doval, 198  Fed.  554,  Congress  in  admitting  New  Mexico  as  State  could 
not  reserve  to  Federal  government  right  to  regulate  liquor  traffic  with 
Indians;  State  v.  Southern  Ry.  Co.,  145  N.  C.  513,  13  L.  B.  A.  (N.  S.) 
966,  59  S.  £.  576,  Federal  court  cannot  enjoin  criminal  prosecution  in 
State  court  for  violation  of  maximum  passenger  rate  act. 

Union  of  States  is  not  purely  arbitrary  and  artificial  relation;  it  began 
among  colonies  and  received  definite  f oim  and  character  and  sanction  ftom 
articles  of  confederation,  and  was  further  perfected  by  the  Constitution. 

Approved  in  dissenting  opinion  in  Ex  parte  Virginia,  100  U.  S.  355, 
25  L.  Ed.  682,  arguendo. 

States,  under  Constitution,  do  not  lose  separate  and  independenit  au- 
tonomy, and  all  powers  not  expressly  delegated  to  United  States,  nor  pro- 
hibited to  States,  are  reserved  to  States.  Preservation  of  States  and  main- 
tenance of  State  governments  Is  within  design  of  Constitution. 

Approved  in  Keller  v.  United  States,  213  U.  S.  149,  53  L.  Ed.  741,  29 
Sup.  Ct.  470,  that  portion  of  act  making  it  felony  to  harbor  alien  prosti- 
tutes was  held  unconstitutional  as  within  police  power  of  State;  South 
Carolina  v.  United  States,  199  U.  S.  453,  50  L.  Ed.  266,  26  Sup.  Ct.  110, 
United  States  may  exact  revenue  tax  from  dispensing  agents  of  State 
which  has  taken  charge  of  liquor  business;  Brickhouse  v.  Brooks,  165 
Fed.  546j  legality  of  adoption  of  State  Constitution  recognized  as  valid 
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by  executive  aud  legislative  departments  of  State  and  acquiesced  in  by 
people,  cannot  be  questioned  in  Federal  court;  People  v.  Crane,  214 
N.  Y.  160,  Aim.  Caa.  1915B,  1254,  108  N.  E.  429,  statute  prohibiting 
employment  of  aliens  upon  public  works  is  valid,  and  not  arbitrary'- 
discrimination;  dissenting  opinion  in  Ex  parte  Vii^nia,  100  U.  S.  357, 
368,  25  L.  Ed.  683,  arguendo;  Chester  v.  Wellford,  2  Flipp.  365,  Fed. 
Cas.  2662,  and  Ex  parte  Grimball,  61  Ala.  601,  both  holding  no  jealousies 
as  to  jurisdiction  should  exist  between  State  and  Federal  courts; 
Murray  v.  Chicago  etc.  R.  R.  Co.,  62  Fed.  41,  holding  interstate  car- 
riers governed  by  common-law  rules;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  348,  48  L.  Ed.  704,  24  Sup.  Ct.  436,  arguendo. 

Upon  admission  of  Texas,  union  between  Texas  and  other  States  became 
complete,  perpetual  and  Indissoluble,  without  consent  of  other  States;  hence 
Texas  remained  State  of  Union,  and  its  obligations  were  unimpaired,  not- 
withstanding ordinances  of  secession  and  war  against  United  States,  which 
ordinances  were  null  and  void. 

Approved  in  Keith  v.  Clark,  97  IT.  S.  461,  462,  24  L.  Ed.  1074,  hold- 
ing contract  of  Tennessee  made  prior  to  Rebellion  binding  during  Re- 
bellion; Daniels  v.  Tearney,  102  U.  S.  418,  26  L.  Ed.  188,  holding  void, 
bond  given  under  supplement  to,  and  in  aid  of,  ordinance  of  secession; 
Pennywit  v.  Foote,  27  Ohio  St.  620,  22  Am.  Rep.  352,  holding  Arkansas 
did  not  cease  to  be  member  of  Unison  by  secession;  In  re  Kennedy ,  2 
S.  C.  219,  holding  prohibition  applicable  to  States  applicable  to  South 
Carolina  during  Rebellion;  Calhoun  v.  Calhoun,  2  S.'  C.  296,  holding 
constitutional  prohibitions  regarding  slave  contracts  applicable  to  South 
Carolina  before  readmission;  State  v.  Bank,  6  Baxt.  73,  holding  con- 
tracts between  citizens  of  rebel  States  protected  from  legislation  im- 
pairing obligation  of  contracts;  dissenting  opinion  in  Keith  v.  Clark, 
97  U.  S.  474,  476,  24  L.  Ed.  1078,  1079,  majority  holding  Tennessee  did 
not  cease  to  be  State  of  Union  by  secession ;  dissenting  opinion  in  Penny- 
wit  V.  Foote,  27  Ohio  St.  635,  637,  majority  holding  Arkansas  did  not 
cease  to  be  State  of  Union  by  secession;  Daniel  v.  Hutcheson,  86  Tex. 
62,  22  S.  W.  937,  holding  sale  under  order  of  court  of  provisional  gov- 
ernment for  Texas  passed  title. 

Cited  in  Mial  v.  Ellington,  134  N.  C.  156,  66  L.  R.  A.  697,  46  S.  E. 
969,  arguendo. 

Obligations  of  Texas,  and  of  its  citizens,  of  allegiance  to  United  Statea 
were  binding  during  Rebellion,  but  rights  of  State  as  member  of  TTnion 
jmd  of  its  citizens  were  suspended  during  that  time. 

Approved  in  Perkins  v.  Rogers^  35  Ind.  163,  9  Am.  Rep.  670,  holding 
contract  between  citizens  of  belligerent  States  unaffected  by  statute 
of  limitations  during  Rebellion. 
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Oonfederftte  goTemment  and  its  dtizens  refuBing  to  recognize '  their 
constitntional  obligations  assumed  cbaracter  of  enemies  of  United  States, 
and  incorred  consequences  of  BebeUion. 

Approved  in  Ford  v.  Surget,  46  Miss.  155,  holding  burning  of  cotton 
under  order  of  Confederate  general  belligerent  act  under  military 
authority. 

Effect  of  emancipation  act  was  complete  enfranchisement  of  jdaves, 
and,  wherever  national  forces  obtained  control,  all  slaves  became  freemen. 

Approved  in  Ex  parte  Norton,  44  Ala.  188,  holding  invalid,  contract 
for  sale  of  slaves  after  emancipation  act;  dissenting  opinion  in  Mc- 
Elvain  v.  Mudd,  44  Ala.  71,  majority  holding  enforceable  note  given 
during  Rebellion  on  contract  for  sale  of  slaves  after  emancipation. 

President,  so  long  as  Bebellion  continued,  could  establish  temporary 
governments  in  insurgent  districta  occupied  by  national  forces,  and  take 
measures  to  restore  State  government  faithful  to  Union,  and  such  action 
by  President  is  considered  provisional. 

Approved  in  Frantz  v.  Autry,  18  Okl.  628,  91  Pac.  214,  power  to  de- 
termine whether  Constitution  of  Oklahoma  was  republican  in  form  was 
delegated  to  President  by  enabling  act,  and  is  not  subject  to  judicial 
cognizance;  Kieman  v.  Portland,  57  Or.  470,  87  Ii.  B.  A.  (N.  S.)  382, 
112  Pac.  404,  initiative  and  referendum  powers  reserved  to  voters  of 
municipalities  as  to  local,  special  and  municipal  legislation  did  not  de- 
prive State  of  republican  form  of  government;  The  Grapeshot,  9  Wall. 
133,  19  L.  Ed.  658,  holding  President  had  authority  to  establish  provi- 
sional court  in  Louisiana  during  Rebellion;  Boiling  v.  Lersner,  91  U.  S. 
596,  28  L.  Ed.  867,  holding  allowance  of  appeal  by  judge  appointed  under 
reconstruction  acts  valid ;  Armistead  v.  State,  43  Ala.  343,  holding  valid 
indictment  by  grand  jury  found  at  court  under  provisional  government ; 
Grant  v.  Chambers,  34  Tex.  587,  holding  valid  judgment  of  judges 
under  provisional  government  for  Texas;  McNealy  v.  Gr^ory,  13  Fla. 
438,  holding  judgment  of  State  court  of  Alabama  under  provisional 
government  valid;  Leachman  v.  Musgrove,  45  Miss.  535,  holding  pro- 
visional government  of  Mississippi  expired  on  admission  of  representa- 
tives to  Congress. 

Distinguished  in  Scruggs  v.  Mayor,  45  Ala.  222,  holding  invalid,  for 
irregularity,  Constitution  adopted  by  convention  under  provisional  gov- 
ernment. 

State  legislatures  may  impose  restrictions  upon  alienation  of  State 
property,  and  all  are  bound  to  take  notice  of  such  restrictions;  hence  the 
legislature  may  limit  the  negotiability  of  bonds  still  in  its  possession,  by 
statute,  and  subsequent  purchasers  are  chargeable  with  notice  thereof, 
although,  on  their  face,  bonds  are  payable  to  bearer. 
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Overruled  in  Morgan  v.  United  States,  113  U.  S.  491,  493,  494,  495, 
496,  28  L.  Ed.  1049,  1050,  1051,  5  Sup.  Ct.  593,  594,  595,  holding  obliga- 
tions of  United  States  on  negotiable  bonds  governed  by  law-merchant. 

Legislature  of  State  in  insurrection  formed  during  insurrection  is  un- 
lawful, and  its  acts  in  furtherance  of  Bebellion  are  invalid;  hence,  contract 
of  Texas  during  Bebellion,  giving  bonds  in  payment  for  supplies  in  aid  of 
Bebellion,  is  void,  and  does  not  divest  State  of  title  to  bonds. 

Approved  in  Hanauer  v.  Doane,  12  Wall.  345,  20  L.  Ed.  440,  holding 
holder,  with  knowledge,  cannot  recover  on  notes  given  for  supplies  for 
Confederate  government;  Thomas  v.  Richmond,  12  Wall.  357,  20  L.  Ed. 
457,  holding  unenforceable  law  passed  by  legislature  of  State  in  Re- 
bellion for  redemption  of  bonds;  Legal  Tender  Cases,  12  Wall.  554, 
20  L.  Ed.  313,  holding  void  confiscation  and  sale  under  statutes  of  Con- 
federacy passed  in  aid  of  Rebellion ;  Sprott  v.  United  States,  20  Wall. 
464,  22  L.  Ed.  872,  holding  acts  of  legislatures  of  seceding  States  valid, 
unless  in  aid  of  Rebellion ;  Taylor  v.  Thomas,  22  Wall.  490,  22  L.  Ed.- 
792,  holding  notes  issued  by  Mississippi  legislature,  in  aid  of  Rebellion, 
void;  Dewing  v.  Perdicaries,  96  U.  S.  195,  24  L.  Ed.  655,  holding  legis- 
lative act  in  aid  of  Rebellion,  ordering  sale  of  stock,  void;  Hatch  v. 
Burroughs,  1  Woods,  445,  Fed.  Cas.  6203,  holding  invalid  acts  of  legis- 
lature of  seceding  States  in  furtherance  of  Rebellion;  Ray  v.  Thomx>- 
son,  43  Ala.  452,  454,  455,  94  Am.  Dec  700,  701,  702,  holding  invalid 
act  of  Alabama  legislature  during  Rebellion  regulating  judicial  pro- 
ceedings ;  Hall  V.  Hall,  43  Ala.  499,  502,  04  Am.  Dec.  709,  712,  holding^ 
unlawful  rebel  State  government  of  Alabama,  and  acts  of  its  l^isla- 
ture;  McElvain  v.  Mudd,  44  Ala.  65,  holding  ill^al  acts  of  Alabama 
government  during  Rebellion  unless  subsequently  confirmed ;  Hale  v. 
Huston,  44  Ala.  138,  holding  loan  of  Confederate  treasury  notes  no 
consideration  for  promise  to  pay  United  States  money;  Ex  parte  Bibb, 

44  Ala.  153,  holding  illegal,  sentence  of  Alabama  State  court  during" 
Rebellion;  Ex  parte  Norton,  44  Ala.  181,  holding  government  of  Ala- 
bama, and  its  branches,  during  Rebellion,  illegal;  Noble  v.  Cullom,  44 
Ala.  560,  561,  holding  invalid  judgment  of  Alabama  court  during  Re- 
bellion; Noble  V.  Cullom,  44  Ala.  581,  583,  on  application  for  rehearing, 
holding  insurrectionary  government  of  Alabama  unconstitutional  and 
void;  Hill  v.  E^in,  44  Ala.  665,  667,  668,  holding  acts  of  Alabama 
legislature  during  Rebellion  void;  Perkins  v.  Corbin,  45  Ala.  116,  117, 
6  Am.  Rep.  700,  701,  holding  act  of  Alabama  legislature  during  Re- 
bellion, establishing  City  Court  of  Selma,  invalid;  Scruggs  v.  Mayor^ 

45  Ala.  223,  holding  ordinance  of  secession  did  not  abrogate  State  Con- 
stitution prevailing  before  war;  Nashville  etc.  R.  R.  Co.  v.  Comans, 
45  Ala.  442,  holding  insurgent  enactments  without  effect  as  laws,  except 
as  confirmed  by  rightful  government  j  Mosely  v.  Tuthill,  45  Ala.  647, 
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649,  6  Ahl  R^.  714,  79i\  holding  insurrectionaiy  govemment,  and  its 
branches  in  States  of  Union,  illegal;  Irvine  v.  Armistead,  46  Ala.  370, 
373,  holding  enactment  of  insurgent  legislature  did  not  affect  judgment 
lien  on  lands;  Donegan  v.  Wood,  49  Ala.  249,  20  Am.  Rep.  278,  holding 
notary  public,  under  insurrectionary  government  of  Louisiana,  not  en- 
titled to  recognition  in  courts;  Tod  v.  Neal's  Admr.,  49  Ala.  269,  hold- 
ing insufficient,  protest  by  notary  public  under  insurrectionary  govern- 
ment of  Louisiana;  Moody  v.  Bibb,  50  Ala.  249,  holding  insurrectionaiy 
l^slature  of  Alabama  could  not  alter  code  provisions  governing  admin- 
istration of  estates;  Betz  v.  Illinois  etc.  R.  R.  Co.,  52  L^.  Ann.  893, 
24  South,  654,  holding  provisional  government  unaffected  by  act  of 
insurgent  legislature  regulating  sale  of  public  lands;  Mississippi  etc. 
B.  R.  Co.  ▼.  State,  46  Miss.  218,  holding  invalid  act  of  Mississippi 
legislature  in  aid  of  Rebellion;  Leak  v.  Richmond  County  Commrs., 
64  N.  C.  138,  holding  unenforceable  notes  for  money  loaned  to  provide 
salt  for  citizens  of  insurgent  districts;  Vance  v.  Burtis,  39  Tex.  91, 
holding  confiscation  of  debt  by  Confederate  government  no  defense  in 
suit  for  such  debt;  Alexander  v.  Lewis,  47  Tex.  490,  holding  invalid 
draft  given  for  serviced  performed  in  aid  of  Rebellion;  Isaacs  v.  Rich- 
mond, 90  Va.  33,  17  S.  £.  761,  holding  l^islature  cannot  validate  con- 
tracts made  in  aid  of  Rebellion;  Houston  v.  Deloach,  43  Ala.  372,  94 
Am.  Dec  693,  holding  guardian  not  credited  with  value  of  Confederate 
bonds  purchased  with  ward's  money. 

Distinguished  in  Davidson  v.  Chalfant,  85  Kan.  290,  116  Pac.  821, 
collection  of  taxes  levied  upon  real  estate  by  acting  officers  of  county 
prior  to  its  dissolution  can  be  enforced  by  sale  and  conveyance  of  land ; 
Morgan  v.  Keenan,  1  S.  C.  332,  holding  l^slative  act  of  seceding  State 
r^ulating  cotton  sales  not  invalidated  by  war  tax  provision;  Pfeiiffer 
▼.  Maltby,  54  Tex.  463,  expressing  opinion,  but  not  holding  valid,  con- 
tracts indirectly  in  aid  of  Rebellion. 

Tliou^  legislature  of  Texas  established  during  Bebelllon  is  unlawful, 
its  acts  necessary  for  protection  of  persons  and  property  are  valid. 

Approved  in  State  v.  Williams,  61  Kan.  744,  60  Pac.  1051,  holding 
witness  swearing  falsely  before  de  facto  judge  is  guilty  of  perjury; 
Day  V.  Smith,  87  Miss.  407,  39  South.  528,  taxes  levied  in  support  of 
confederacy  by  Mississippi  cannot  be  treated  as  though  never  paid 
because  illegal,  in  support  of  sale  of  land  for  taxes ;  Collins  v.  Overton, 
7  Okl.  480,  482,  54  Pac.  705,  where  Texas  authorities  organized  dis- 
puted territory  into  county  government  and  afterward  courts  decide 
territory  was  not  in  Texas,  judgment  of  County  Court  of  such  county 
is  valid;  Davis  v.  Gray,  16  Wall.  225,  21  L.  Ed.  454,  holding  acts  of 
Texas  legislature  during  Rebellion  in  aid  of  railroad  companies  valid; 
Huntington  v.  Texas,  16  Wall.  410,  411,  21  L.  Ed,  317,  318,  holding  legis- 
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lature  of  insuigeBt  State  can  authorize  valitU^ransfer  of  bonds  for 
lawful  purpose;  First  Nat.  Bank  v.  Texas,  20  Wall.  83,  84,  22  L.  Ed. 
296,  297,  holding  purchaser  of  bonds  has  good  title,  unlawful  purpose  of 
issue  thereof  not  appearing;  United  States  v.  Home  Ins.  Co.,  22  Wall. 
102,  22  L.    Ed.  818,    holding    insurance    companies    incorporated    by 
Georgia  legislature  during  Rebellion  have  valid  legal  existence;  Keith 
V.  Clark,  97  U.  S.  464,  24  L.  Ed.  1075,  holding  notes  of  State  Bank  of 
Tennessee    issued  for  lawful    purpose  during    Rebellion;  Keftchum  v. 
Buckley,  99  U.  S.  190,  25  L.  Ed.  473,  holding  appointment  of  general 
administrator  by  Alabama  during  Rebellion  valid;  Baldy  v.  Hunter, 
171  U.  S.  392,  48  L.  Ed.  210,  18  Sup.  Ct.  891,  holding  guardian    not 
liable  on  investment  in  Confederate  bonds,  under  order  of  court,  during 
Rebellion;  Head  v.  Starke,  Chase  Dec.  316,  Fed.  Cas.  6293,    holding 
administrator  bound  to  account  for  investment  in  Confederate  bonds, 
under  order  of  court;  Cook  v.  Oliver,  1  Woods,  438,  Fed.  Cas.  3164, 
holding  valid  act  of  insurrectionary  legislature  of  Georgia  abolishing 
vendor's  lien;  Van  Epps  v.  Walsh,  1  Woods,  607,    Fed.  Cas.  16,850, 
holding  valid  appointment  of  guardian  by  Alabama  court  during  Re- 
bellion; French  v.    Tumlin,  9    Fed.  Cas.    799^    holding  judgment  of 
Georgia  court  during    Rebellion-  valid  and  binding;  Parks  v.  Coffey, 
52  Ala.  36,  38,  39,  holding  valid  and  binding  proceedings  of  courts  of 
insurrectionary   States  not  conflicting  with   Constitution;    Nelson   v. 
Boynton,  54  Ala.  375,  holding  legal  ^  and  valid  probate  proceedings  of 
Alabama  courts  during  Rebellion;  Hendry  v.  Cline,  29  Ark.  417,  hold- 
ing judgment  of  Texfts  court  during  Civil  War  entitled  to  full  faith 
and  predit;  Howell  v.  Hogins,  37  Ark.  113,  holding  valid  acts  of  seced- 
ing States  not  impairing  authority  of  national  government ;  Calhoun 
V.  Kellog,  41  Ga.  240,  holding  valid  acts  of  legislature  of  seceding 
States  regulating  remedies  on  contracts;  Buchanan  v.  Smith,  43  Miss. 
97,  and  Mister  v.    McLean,  43    Miss.  270,   both   holding  valid  act  of 
Mississippi  legislature,  passed  during  Rebellion,  suspending  statutes  of 
limitations;  Lawson  v.  Jeffries,  47  Miss.  707,  12  Am.  Rep.  855,  holding 
ordinance  granting  new  trials  of  case  tried  by  Mississippi  courts  dur- 
ing Rebellion  invalid;  Jewell  v.  Gilbert,  64  N.  H.  17,  10  Am.  St.  Rep. 
862,  5  Atl.  83,  holding  deputy  sheriff  serving  writ  de  facto    officer, 
though  written  appointment  unsealed;  Morgan  v.  Keenan,  1  S.  C.  331, 
holding  lawful  legislation  of  seceding  States  for  regulation  of  internal 
affairs;  Frierson  v.  General  Assembly,  7  Heisk.  705,  holding  valid  in- 
corporation of  Presbyterian  church  by  Tennessee  legislature    during 
Rebellion;  Griffin's  Executor  v.  Cunningham,  20  Gratt.  41,  and  s.  c,  on 
motion  for  rehearing,  20  Gratt.  123,  both  holding  valid  and  binding 
decrees  of  Court  of  Appeals  organized  under  Confederate  government; 
Dinwiddie  County  v.  Stuart,  28  Gratt.  538,  545,  holding  binding,  con- 
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tract  for  purchase  of  salt  by  county  under  statute  of  insurgent  State; 
Prince  William  School  Board  v.  Stuart,  80  Va.  68,  holding  valid  legis- 
lative act  of  Virginia  during  Rebellion,  providing  for  administration 
of  charitable  bequest;  Henning  v.  Fisher,  6  W.  Va.  246,  holding  valid 
recording  of  deed  by  clerk  of  County  Court  of  insurgent  State;  Clay 
V.  Robinson,  7  W.  Va.  356,  357,  holding  valid  appointment  of  adminis- 
tratrix by  courts  of  West  Virginia  during  Rebellion;  Smith  v.  Hen- 
ning, 10  W.  Va.  629,  holding  valid  probate  proceedings  in  courts  of 
West  Virginia  during  Rebellion;  McChire  v.  Johnson,  14  W.  Va.  443, 
holding  valid  settlement  of  county  commissioner  in  insuigent  State; 
dissenting  opinion  in  Noble  v.  CuUom,  44  Ala.  570,  majority  holding 
invalid  judgments  of  Alabama  Stated  courts  during  Rebellion;  Hubbard 
V.  Hamden  Express  Co.,  10  R.  I.  252,  holding  seizure  of  goods  for 
duties  by  Confederate  officer  seizure  by  enemy;  Commonwealth  v. 
Chalkley,  20  Gratt.  410,  holding  reoonstracted  government  not  liable 
for  debt  incurred  by  insurgent  government  for  supplies  for  State  peni- 
tentiary. 

Distinguished  in  Bragg  v.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  holding 
void  treasury  notes  issued  under  statute  in  aid  of  Rebellion. 

Judgments  of  Confederate  courts.    Note,  89  Am.  Dec.  261. 

Pmrdiaier  of  coupon  bonds,  before  due,  without  notice  and  In  good  faith, 
is  unaffected  by  want  of  title  in  vendor,  and  burden  of  proof  as  to  notice 
and  good  faith  is  on  claimant. 

Approved  in  Texas  Banking  etc.  Co.  v.  Tumley,  61  Tex.  369,  holding 
possession  of  negotiable  instrument,  before  due,  carries  title  to  holder. 

» 

Negotiable  government  securities  redeemable  at  the  .  government's 
pleasure  after  a  certain  date,  no  day  of  payment  being  fixed,  are  overdue  and 
80  non-negotiable  after  the  day  on  which  first  redeemable. 

Questioned  in  Vermilye  v.  Adams  Express  Co.,  21  Wall.  145,  22 
L.  Ed.  611. 

Overruled  in  Morgan  v.  United  States,  113  U.  S.  496,  28  L.  Ed.  1051, 
5  Sup.  Ct.  595. 

Purchaser  of  notes  or  bonds  past  due  takes  only  such  title  as  vendor 
lias;  hence  purchaser  of  United  States  honds  from  insurrectionary  govern- 
ment of  Texas,  after  such  honds  became  redeemable,  takes  only  such  title 
as  government  had. 

Approved  in  United  States  v.  Vermilye,  10  Blatchf.  288,  289,  Fed. 
Cas.  16,618,  holding,  purchaser  of  United  States  notes  past  due  takes 
only  vendor's  interest;  Morton  v.  New  Orleans  etc.  R.  R.  Co.,  79  Ala. 
613,  holding  purchaser  of  railroad  bonds  past  due  takes  only  vendor's 
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title;  Wood  v.  MoEean,  64  Iowa,  18^  19  N.  W.  818,  holding  holder  of 
promissory  note,  due  and  paid,  given  as  security,  takes  creditor's  title; 
Greenwell  v.  Haydon,  78  Ky.  341,  343,  39  Am.  Rep.  239,  240,  holding 
purchaser  of  overdue  n^otiable  bonds  takes  them  subject  to  all  de- 
fenses; Henderson  v.  Case,  31  La.  Ann.  217,  holding  purchaser  of  dis- 
honored note  from  one  without  title  acquires  no  rights  against  owner; 
Stem  V.  Germania  Nat.  Bank,  34  La.  Ann.  1120,  holding  pledgee  of 
coupons  after  maturity  intrusted  to  pledgor  for  collection  without  title 
therein;  Kernochan  v.  Durham,  48  Ohio  St.  20,  12  L.  B.  A.  45,  26  N.  E. 
985,  holding  note  void-  for  fraud  in  vendor's  hands  void  in  hands  of 
purchaser;  Texas  Banking  etc.  Co.  v.  Tumley,  61  Tex.  370,  holding 
person  holding  negotiable  bond  after  maturity,  as  security,  takes  only 
pledgor's  rights  therein. 

Distinguished  in  Etheridge  v.  Gallagher,  55  Miss.  469,  holding  pur- 
chaser of  note  from  indorsee  before  rescission  by  indorser  unaffected 
by  failure  of  consideration. 

Questioned  in  Vermilye  v.  Adams  Express  Co.,  21  Wall.  145,  22  L.  Ed. 
611. 

Overruled,  as  to  date  when  saoh  bonds  became  overdue,  in  Morgan 
V.  United  States,  113  U.  S.  496,  28  L.  Ed  1051,  5  Sup.  Ct.  595. 

Rights  of  bona  fide  purchaser  of  overdue  n^otiable  paper  from  one 
to  whom  it  has  been  intrusted.    Note,  5  Ann.  Gas.  585. 

Rights  of  transferee  after  maturity  of  negotiable  paper.  Note, 
46  L.  B.  A.  759,  765,  784,  811. 

Title  and  right  to  overdue  note  as  between  transferrer  and  good 
faith  purchaser  from  fraudulent  transferee.  Note,  2  L.  R.  A. 
(N.  8.)  771. 

Governor's  power  to  employ  counsel  for  State.  Note,  55  L.  R.  A. 
495. 

Constitutionality  of    primary    election  laws.    Note,  41  L.  R.  A. 
(K.  S.)  139. 

Miscellaneous.  Cited  in  Hodge  v.  Bryan,  149  Ky.  114,  148  S.  W. 
22,  person  appointed  as  judge  of  Circuit  Court  until  next  general  elec- 
tion cannot  hold  over  because  at  next  general  election  only  presidential 
electors  are  chosen;  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  279,  63 
C.  C.  A.  388,  reciting  history  of  litigation;  Huntington  v.  Texas,  16 
Wall.  410,  21  L.  Ed.  317,  in  argument  of  counsel ;  In  re  Chiles,  22  Wall. 
165,  to  show  object  of  bill  filed  in  principal  suit;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  296,  32  L.  Ed.  245,  8  Sup.  Ct.  1377,  as  showing  that 
bill  was  maintained  to  assert  title  to  bonds  owned  by  State;  Huntington 
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V.  Texas,  131  IT.  S.  ex,  Appx.,  20  L.  Ed.  560,  as  identifying  bonds  in- 
volved in  suit;  Noble  v.  Callom,  44  Ala.  677,  and  Lewis  v.  Alexander^ 
61  Tex.  682  (47  Tex.  490,  in  error),  both  in  argument  of  counseL 

7  Wall.  74S-751,  19  L.  Ed.  184,  SOIiAND  Y.  UNITED  STATES. 
Not  cited. 

7  Wall  758-766,  Avpz.,  2  Wall  Jr.  49,  Fed.  Oas.  798SL 
Cited  in  Lathrop  ▼•  Enapp^  37  Wis.  313. 
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UNITED  STATES  REPORTS- 


Vni  WALLACE. 


•8  WalL  1--14,  19  L.  Ed.  861,  THOBIKOTON  ▼.  SMITH. 

Contracts  made  in  aid  of  Inflnrrection  cannot  be  enforced  tbrongli  tbe 
courts  of  the  country  wboM  goTemment  is  assailed. 

Approved  in  Cullins  v.  Overton,  7  Okl.  482,  54  Pac.  705,  where  Texas 
authorities  organized  disputed  territory  into  county  government,  judg- 
ment of  County  Coui^  thereof  rendered  prior  to  decree  that  territory 
was  not  in  Texas  is  valid. 

De  facto  government  exists  in  highest  degree  when  de  Jure  govern- 
ment has  been  entirely  displaced  by  it,  and  such  government  is  not  treason, 
and  generally  its  obligations  will  be  respected  l^y  de  Jure  government  when 
restored. 

Approved  in  MacLeod  v.  United  States,  229  U.  S.  429,  67  L.  Ed  1266, 
33  Sup.  Ct.  955,  holding  executive  order  of  President  of  July  12,  1^98, 
did  not  cover  duty  on  goods  entering  Manila;  The  Diamond  Rings,  183 
U.  S.  178,  46  L.  Ed.  141,  22  Sup.  Ct.  60,  holding  Philippines  occupied 
and  acquired,  United  States  laws  operative;  Williams  v.  BrufEy,  96  U.  S. 
184,  24  L.  Ed.  717,  declaring  a^ts  of  Confederate  States  sequestrating 
debts  due  to  citizens  of  loyal  States  invalid;  Ford  v.  Surget,  97  U.  S. 
616,  24  L.  Ed.  1025,  holding  Confederate  military  commander  not  re- 
sponsible for  cotton  destroyed  by  him  in  execution  of  duty;  Underbill 
V.  Hernandez,  168  U.  S.  253,  42  L.  Ed.  457,  18  Sup.  Ct.  84,  refusing  to 
adjudicate  on  acts  done  by  revolutionary  government  of  Venezuela  in 
refusing  passport;  Boiling  v.  Lersner,  91  U.  S.  596,  23  L.  Ed.  367^  hold- 
ing acts  of  judge  de  facto  are  valid. 

De  facto  government  also  exists  when  imposed  by  paramount  military 
force,  and  such  was  the  Confederate  government,  and  obedience  was  not 
only  a  necessity,  but  a  duty. 

(749) 
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Approved  in  Williams  v.  Bruffy,  96  U.  S.  189,  192,  44  L.  Ed.  719,  720, 
declaring  acts  of  Confederate  States,  sequestrating  debts  due  North- 
erners, invalid;  Ford  v.  Surget,  97  U.  S.  617,  24  K  Ed.  1026,  46  Miss. 
153,  holding  Confederate  military  officer  not  responsible  for  cotton  de- 
stroyed by  him  in  execution  of  duty;  Lamar  v.  Micou,  112  U.  S.  476, 
28  L.  Ed.  760,  5  Sup.  Ct.  232,  holding  guardian  responsible  to  ward  for 
sum  invested  in  Confederate  bonds;  Oakes  v.  United  States,  174  U.  S. 
795,  48  L.  Ed.  1175,  19  Sup.  Ct.  870,  refusing  comi>ensation  for  steam- 
boat condemned  and  seized  by  United  States  during  war;  Berry  v. 
Beilows,  30  Ark.  217,  holding  payment  to  administrator  in  Confederate 
money  does  not  discharge  debt;  Perkins  v.  Rogers,  35  Ind.  163,  holding 
statute  of  limitations  was  suspended  during  war,  on  contract  between 
citizens  of  loyal  and  rebel  States;  Snodgrass  v.  Adams,  26  La.  Ann. 
236,  holding  payment  of  duties  to  collector  after  secession  protects  prop- 
erty from  seizure;  Pennywit  v.  Foote,  27  Ohio  St.  623,  22  Am.  Rep.  255, 
holding  judgment  of  Arkansas  court,  after  secession,  not  binding  on 
citizen  of  Ohio;  Hubbard  v.  Hamden  Express  Co.,  10  R.  I.  249,  252, 
holding  defendant  not  liable  for  package  seized  by  Confederate  officer; 
Smith  V.  Brazelton,  1  Heisk.  67,  2  Am.  Bep.  689,  holding  defendant  not 
liable  for  trespass  for  advising  Confederate  troops  to  camp  on  plain- 
tiff's land;  Southern  Express  Co.  v.  Womack,  1  Heisk.  269,  holding 
express  company  not  liable  for  freight  destroyed  by  United  States 
troops;  Griffin  v.  Cunningham,  20  Gratt.  123,  holding  decrees  of  judges, 
who  were  in  offiee  under  military  appointment  when  the  State  was  re- 
stored to  the  Union,  are  valid;  Commonwealth  v.  Chalkley,  20  Gratt. 
410,  holding  new  State  government  after  the  war  not  liable  for  goods 
sold  to  rebel  government;  Walker  v.  Christian,  21  Gratt.  300,  denying 
recovery  to  party  who  sold  cattle  to  defendant  as  agent  of  Confederate 
government;  Yeaton  v.  Bank  of  Old  Dominion,  21  Gratt.  600,  holding 
debtor  before  the  war  cannot  pay  in  Confederate  notes  of  branch  bank ; 
Newton  v.  Bushong,  22  Gratt.  633,  636,  12  Am.  Rep.  556,  558,  holding 
€xecutor  not  responsible  for  money  confiscated  by  Confederate  gov- 
ernment ;  Dinwiddie  County  v.  Stuart,  28  Gratt.  538,  539,  holding  county 
liable  for  salt  purchased  during  war  for  distribution  among  the  people ; 
Clay  V.  Robinson,  7  W.  Va.  356,  357,  holding  acts  of  administratrix 
appointed  by  Confederate  court  valid;  Smith  v.  Henning,  10  W.  Va, 
629,  holding  valid  sale  of  land  by  executor  appointed  by  Confederate 
eourt  in  action  of  ejectment;  dissenting  opinion  in  Spratt  v.  United 
f^tates,  20  Wall.  472,  22  L.  Ed.  376,  majority  holding  one  who  purchases 
from  Confederate  States  cotton  afterward  captured  by  United  States 
•cannot  recover  proceeds  from  United  States  under  statute;  dissent- 
ing opinion  in  Noble  v.  Cullom,  44  Ala.  569,  576,  majority  giving  priority 
to  judgments  of  State  court  before  war  over  those  rendered  by  Con- 
federate courts;  Poindexter  v.  Grenhow,  114  U.  S.  291,  29  L.  Ed.  193, 
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5  Sup.  Ct.  914,  declaring  coupons  of  State  bonds  receivable  in  pay- 
ment of  taxes;  United  States  v.  Ambrose  Light,  25  Fed.  446,  holding 
blockade  is  act  of  war  in  suit  to  condemn  ship;  Lawson  v.  Miller,  44 
Ala.  626,  4  Am.  Rep.  150,  holding  void  note  and  renewal  thereof  griven 
for  loan  of  Confederate  notes;  Henry  v.  Northern  Bank  of  Alabama, 
63  Ala.,  541,  allowing  recovery  only  of  value  of  Confederate  currency 
on  notes  collected  by  bank  during  war;  Hudson  v.  King,  2  Heisk.  570, 
refusing  specific  performance  of  contract  for  sale  of  land  made  during 
war;  Pfeuffer  v.  Maltby,  54  Tex.  462,  decreeing  accounting  for  partner- 
ship organized  in  aid  of  Confederate  government;  Caperton  v.  Martin, 
4  W.  Va.  145,  6  Am.  Bep.  275,  holding  defendant  liable  for  false  imprison- 
ment notwithstanding  he  acted  as  Confederate  officer. 

Disapproved  in  Penn  v.  Tollison,  26  Ark.  581,  holding  decree  of  Con- 
federate court  enforcing  vendor's  lien  a  nullity. 

Confederate  notes  were  currency,  tbroughout  insurgent  States,  imposed 
on  community  by  irresistible  force. 

Approved  in  Pickens  v.  Dwight,  4  S.  C.  368,  holding  master  in  equity 
not  liable  for  receiving  payment  in  Confederate  notes;  South  Carolina 
V.  Moseley,  10  S.  C.  6,  holding  sheriff  not  liable  for  receiving  payment 
in  such  currency;  Sherfy  v.  Argenbright,  1  Heisk.  134,  2  Am.  Bep.  693, 
holding  note  given  in  consideration  of  Confederate  currency  is  valid; 
Simpson  v.  Mullen,  1  Posey,  393,  holding  note  for  payment  of  Confed- 
erate bonds  valid ;  Danville  v.  Sutherlin,  20  Gratt.  584,  refusing  recovery 
on  town  bonds  sold  during  war  for  greatly  depreciated  currency. 

Distinguished  in  White  v.  White,  50  La.  Ann.  108,  23  South.  97,  in 
case  of  payment  with  Confederate  bonds. 

Contracts  between  residents  of  States  in  rebellion,  for  payment  of 
Confederate  notes,  when  not  made  directly  in  aid  of  insurrection,  are  ^- 
forceable  in  United  States  courts,  to  the  extent  of  their  just  obligation. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S. 
95,  96,  44  L.  Ed.  687,  20  Sup.  Ct.  556,  upholding  payments  in  ordinary 
course  of  business  with  warrants  issued  in  aid  of  rebellion;  Dean  v. 
Younell,  8  Wall.  15,  19  L.  Ed.  365,  and  Dugger  v.  Bocock,  104  U.  S. 
602,  26  L.  Ed.  848,  refusing  to  set  Qside  deed  in  absence  of  fraud; 
Delmas  v.  Merchants  Ins.  Co.,  14  Wall.  665,  20  L.  Ed.  759,  holding 
promissory  note,  consideration  of  which  was  Confederate  notes,  valid, 
notwithstanding  State  Constitution  is  to  the  contrary;  Planters'  Bank 
V.  Union  Bank,  16  Wall.  499,  21  L.  Ed.  479,  enforcing  a  promise  to  pay 
in  Confederate  notes  in  consideration  of  the  receipt  of  such  notes ;  Wil- 
ndngton  etc.  R.  R.  Co.  v.  King,  91  U.  S.  3,  23  L.  Ed.  186,  enforcing  con- 
tract for  sale  of  wood;  Cook  v.  Lillo,  103  U.  S.  793,  26  L.  Ed.  461,  in 
action  on  note>  Dugger  v.  Bocock,  104  U.  S.  602,  26  L.  Ed.  848,  and 
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Tayloe  v.  Du^er,  66  Ala.  449,  refusing  to  set  aside  deed  to  land  sold 
for  Confederate  notes;  Effinger  v.  Kenney,  116  U.  S.  569,  29  L.  Bd.  496, 
6  Sup.  Ct.  181,  applying  rule  to  contract  for  sale  of  land;  Vaughan  v. 
iBibb,  46  Ala.  157,  holding  receipt  given  by  ward  to  guardian  for  pay- 
ment of  Confederate  notes  is  binding;  Block  v.  McNeil,  46  Ala.  289, 
holding  vendoi  remaining  as  bailee  of  cotton  is  liable  for  conversion; 
Wharton  v.  Cunningham,  46  Ala.  596,  holding  note  must  be  understood 
by  both  parties  to  be  payable  in  Confederate  notes;  Lyon  v.  Robertson, 
50  Ala.  76,  77,  holding  valid  a  note  whose  consideration  was  the  pay- 
ment of  bill  in  Confederate  notes;  Whitfield  v.  Riddle,  52  Ala.  470,  471, 
Forcheimer  v.  Holly,  14  Fla.  245,  Rivers  v.  Moss,  6  Bush,  601,  Taylor 
V.  Turley,  33  Md.  50^  and  Wooten  v.  Sherrard,  68  N.  C.  339,  all  appljnng 
rule  to  note;  Van  Hoose  v.  Bush,  54  Ala.  348,  350,  and  In  re  Womack,  29 
La.  Ann.  580,  both  holding  administrator  not  liable  for  probate  sale 
of  property  for  Confederate  notes;  Ferguson  v.  Lowery,  54  Ala.  517, 
25  Am.  Rep.  725,  holding  guardian  not  liable  for  Confederate  notes  re- 
ceived in  ordinary  business;  Henry  v.  Northern  Bank,  63  Ala.  544, 
allowing  recovery  only  of  value  of  Confederate  currency  on  notes  col- 
lected by  bank  during  war;  Gist  v.  Gans,  30  Ark.  290,  holding  plea  that 
note  was  payable  in  Confederate  money,  demurrable ;  Young  v.  Mitchell, 
33  Ark.  227,  228,  holding  sale  of  land  valid;  Cowan  v.  McCutchen,  43 
Miss.  211,  applying  rule  to  note  and  construing  statute;  Naff  v.  Craw- 
ford, 1  Heisk.  122,  125,  Sherfy  v.  Argenbright,  1  Heisk.  133,  143,  2 
Am.  Bep.  693,  699,  Story  v.  Dobson,  2  Heisk.  30,  McCartney  v.  Wade, 
2  Heisk.  376,  Bank  of  Tennessee  v.  Cummings,  9  Heisk.  467,  Mathews 
V.  Rucker,  41  Tex.  637,  Roller  v.  Wooldridge,  46  Tex.  494,  and  McManns 
V.  Scot  J,  48  Tex.  601,  all  applying  rule  to  promissory  note;  Scruggs  v. 
Luster,  1  Heisk.  155,  holding  bailee  of  note  paid  in  Confederate  currency 
is  liable  for  their  value;  Kennedy  v,  Briere,  45  Tex.  310,  holding  ex- 
ecutor not  liable  for  sale  of  property  for  Confederate  money;  Rodgers 
V.  Bass,  46  Tex.  513,  holding  payment  of  note  in  Confederate  currency 
to  agent  discharges  debtor;  Lewis  v.  Alexander,  51  Tex.  590,  holding 
valid  a  draft  given  for  illegal  sale  of  cotton;  Simpson  v.  Mullen,  1 
Posey,  390,  391,  392,  393,  394,  395,  396,  397,  extending  rule  to  case 
of  note  for  payment  of  Confederate  bonds  g^iven  on  sale  of  cattle ;  Hale 
V.  Wilkinson  21  Gratt.  78,  88,  enforcing  contract  for  sale  of  land  for 
Confederate  notes  which  had  been  paid;  Dinwiddie  County  v.  Stuart, 
28  Gratt.  546,  holding  county  liable  for  salt  purchased  during  war  for 
distribution  among  the  people;  City  of  Lynchburg  v.  Slaughter,  75  Va. 
61,  holding  bonds  issued  for  relief  of  poor  and  sold  for  Confederate  notes 
are  valid;  Harrison  v.  Farmers'  Bank,  6  W.  Va.  3,  allowing  recovery 
notwithstanding  plaintiff  had  agreed  to  take  Confederate  notes ;  Fleming 
V.  Ervin,  6  W.  Va.  218,  holding  deed  is  not  void  because  considoratiou 
was  Confederate  notes;  Simmons  v.  Trumbo,  9  W.  Va.  364,  365,  370,  deny- 


763  THORINGTON  v.  SMITH.  8  Wall.  1-14 

ing  recoveiy  to  payee  of  bond  wbo  had  accepted  payment  in  Confederate 
notes;  dissenting  opinion  in  Hale  v.  Huston,  44  Ala.  140, 4  Am.  Rep.  128» 
majority  holding  loan  of  Confederate  notes  no  valid  consideration  for 
note;  New  Orleans  Waterworks  v.  Louisiana  Sugar  Refining  Co.,  125 
U.  S.  33,  81  L.  Ed.  618,  8  Sup.  Ct.  749,  applying  rule  in  suit  to  restrain 
encroachment  on  charter  rights;  McElvain  v.  Mudd,  44  Ala.  60,  4  Am. 
Rep.  115,  holding  note  given  on  sale  of  slaves  in  rebel  State  during  the 
war,  but  after  emancipation  proclamation,  is  valid;  In  re  Whittaker,  4 
Bank.  Reg.  162  (41),  29  Fed.  Cas.  1115,  holding  note  "payable  in  current 
money  of  the  State,"  made  before  secession,  means  lawful  money;  Mc- 
Clure  V.  Johnson,  14  W.  Va.  446,  holding  guardian  liable  for  investment 
of  Confederate  notes  in  Confederate  bonds. 

Modified  in  Trustees  of  Howard  College  v.  Turner,  71  Ala.  432,  holding 
maker  of  note  made  before  war,  but  paid  in  Confederate  notes,  is  dis- 
charged; Robinson  v.  International  Assurance  Soc,  42  N.  Y.  66,  1  Am. 
Rep.  497,  holding  receipt  of  Confederate  money  by  insurance  agent  bind- 
ing on  corporation. 

Distinguished  in  Hanauer  v.  Woodruff,  15  Wall.  443,  444,  449,  21 
L.  Ed.  226,  227,  holding  bonds  of  Arkansas  issued  in  aid  of  Rebellion 
were  not  valid  consideration  for  promissory  note;  Lamar  v.  Micou,  112 
U.  S.  476,  28  L.  Ed.  760,  5  Sup.  Ct.  232,  holding  guardian  appointed  in 
New  York  redi>onsible  to  ward  for  sum  invested  in  Confederate  bonds; 
Baldy  v.  Hnnter,  171  U.  S.  393,  395,  397,  402,  48  L.  Ed.  210,  211,  212,  214, 
18  Sup.  Ct.  891,  892,  895,  holding  guardian  in  Qeorgia  not  responsible 
to  ward  for  money  invested  in  Confederate  bonds;  Branch  v.  Haas,  4 
Woods,  590,  591,  16  Fed.  55,  56,  holding  contract  made  since  Civil  War 
for  sale  of  Confederate  bonds  void;  Head  v.  Starke,  Chase  Dec.  315, 
Fed.  Cas.  6293,  holding  administrator  r.e8ponsible  for  money  of  loyal 
United  States  citizens  invested  in  Confederate  bonds;  Lawson  v.  Miller, 
44  Ala.  624,  4  Ajxl  Rep.  149,  holding  void  note  given  for  loan  of  Con- 
federate notes,  also  note  given  in  renewal  by  statute;  Tarleton  v.  South- 
em  Bank,  49  Ala.  234,  holding  Confederate  notes  not  sufficient  con- 
sideration for  bill  of  exchange ;  Moody  v.  Bibb,  50  Ala.  249,  and  Newman 
V.  Reed,  50  Ala.  302,  303,  both  holding  guardian  liable  for  ward 's  money 
invested  in  Confederate  notes;  Daughdrill  v.  Edwards,  59  Ala.  427,  re- 
fusing to  enjoin  ejectment  for  land  sold  for  Confederate  notes,  and 
note  given  maturing  after  war,  where  no  deed  was  made;  Massie  v. 
Byrd,  87  Ala.  679,  6  South.  146,  allowing  full  recovery  on  note  made 
after  war,  whose  consideration  was  Confederate  notes  collected  during 
war;  Berry  v.  Bellows,  30  Ark.  209,  211,  holding  payment  to  admin- 
istrator in  Confederate  money  does  not  discharge  debt;  Stevenson  v. 
Payne,  109  Mass.  382,  holding  notes  given  in  Louisiana  for  loan  of  Con- 
federate money  are  void  by  statute  of  Louisiana;  Bailey  v.  Fitz-Gerald, 
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56  Miss.  590,  591,  592,  holding  guardian  liable  for  money  invested  in 
Confederate  bonds;  Grant  v.  Ryan,  37  Tex.  39^  holding  note  for  pay- 
ment of  Confederate  bonds  void. 

Disapproved  in  Grant  v.  Ryan,  37  Tex.  39,  and  Robertson  v.  Shores, 
7  Cold.  166,  both  holding  note  given  for  Confederate  currency  void. 

Contract  to  pay  ''dollars/'  made  "between  dtisens  of  peaceful  State  of 
the  Union,  Is  a  contract  for  payment  of  lawful  money  of  TTnited  States,  and 
parol  evidence  is  inadmissible  to  change  it,  but  otherwise  in  case  of  foreign 
contract. 

Approved  in  Richie  v.  Frazer,  50  Ark.  396,  8  S.  W.  144,  applying 
rule  to  note  due  a  county,  under  statute ;  In  re  Whittaker,  4  Bank.  Reg., 
162  (41),  29  Fed.  Cas.  1116,  applying  rule  to  note  payable  "in  cunfent 
money  of  the  state";  United  States  v.  Fuller,  4  N.  M.  360,: 5  N.  M.  87, 
20  Pao.  177,  in  indictment  for  embezzlement  of  registered  mail. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  B.  O. 
229. 

Parol  is  admissible  to  expUJn  or  remove  ambiguity  in  written  contract. 
Approved  in  The  F.  J.  Lukenbach,  213  Fed.  674,  holding  manner  of 
delivery  of  goods  where  written  contract  of  affreightment  is  silent 
depends  on  character  of  goods ;  Elilby  Mfg.  Co.  v.  Hinchman  Fireproof - 
ing  Co.,  132  Fed.  962,  66  C.  C.  A.  67,  admitting  parol  evidence  of  prior 
statement  of  party  as  to  width  of  pavement  where  contract  silent;  Mason 
V.  Spalding,  7  Mackey  (D.  C),  122,  holding  parol  evidence  may  explain 
contract  for  sale  of  hay  as  to  where  hay  was  to  be  obtained  from; 
Murray  v.  Railroad,  64  S.  C.  540,  42  S.  £.  624,  applying  rule  to  contract 
to  establish  and  maintain  freight  and  passenger  depot;  Smith  v.  Texas 
etc.  R.  Co.,  101  Tex.  409, 108  S.  W.  820,  holding  words,  "All  other  prop- 
erty owned,"  might  be  explained  by  parol;  Fayter  v.  North,  30  Utah, 
168,  6  L.  R.  A.  (N.  S.)  410,  83  Pac.  746,  holding  words,  "privileges  and 
appurtenances,"  in  deed  may  be  explained  by  parol;  Reed  v.  Merchants' 
Mut.  Ins.  Co.,  95  U.  S.  31,  24  L.  Ed.  850,  admitting  proof  of  surrounding 
circumstances  to  explain  terms  of  insurance  policy;  United  States  v. 
Peck,  102  U.  S.  65,  26  L.  Ed.  47,  admitting  parol  evidence  to  explain 
written  contract;  Sandford  v.  Newark  etc.  R.  R.  Co.,  37  N.  J.  L.  4, 
appl3dng  rule  to  contract  for  bridge;  Osborne  v.  Stringham,  1  S.  D. 
411,  47  N.  W.  409,  applying  rule  in  action  on  promissory  note;  Talley 
V.  Courteney,  1  Heisk.  719,  reforming  note  to  agree  with  intention  of 
parties;  Kentucky  Citizens'  Bldg.  Assn.  v.  Lawrence,  106  Ky.  92,  49 
S.  W.  1059,  under  agreement  "to  assume  liabilities  shown  by  books," 
it  may  be  shown  what  books  are  meant. 

Parol  evidence  is  admissible  to  explain  the  kind  of  money  intended, 
in  a  contract  for  payment  of  ''dollars*"  made  between  residents  of  State 
in  rebellion. 
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Approved  in  Stewart  v.  Salamon,  94  U.  S.  425,  24  L.  Ed.  276,  apply- 
ing rule  to  case  of  promissory  note;  Rives  v.  Duke,  105  U.  S.  140,  141, 
26  L.  Ed.  1034,  applying  rnle  in  action  on  bond  given  on  sale  of  negroes ; 
Riddle  v.  Hill,  51  Ala.  233,  234,  and  Whitfield  v.  Riddle,  52  Ala.  472, 
applying  mle  to  promissory  note  j  Melvin  v.  Stevens,  84  N.  C.  81,  apply- 
ing role  to  receipt  given  by  chancery  clerk  in  action  on  administrator's 
bond;  Wilson  v.  Powell,  86  N.  C.  232,  applying  rule  to  legacy  in  will 
made  in  1863;  Harmon  v.  Wallace,  2  S.  C.  213,  and  Smith  v.  Prothrb, 
2  S.  C.  375,  both  appl3dng  mle  to  note  and  construing  statute ;  Carmichael 
V.  White,  11  Heisk.  266,  Miller  v.  McKinney,  5  Lea,  97,  Johnson  v. 
Blount,  48  Tex.  43,  Calbreath  v.  Va.  Porcelain  etc.  Co.,  22  Gratt.  706, 
710,  and  Jarrett  v.  Nickell,  9  W.  Va.  353,  354,  all  applying  rule  in  case  of 
.  promissory  note ;  Meredith  v.  Salmon,  21  Gratt.  770,  extending  rule  to 
suit  on  note  payable  in  current  funds;  Bieme  v.  Brown,  10  W.  Va.  758, 
appl3^ng  rule  to  contract  for  sale  of  land;  In  re  Curtis,  64  Conn.  514, 
42  Am.  St.  Rep.  205,  30  Atl.  771,  admitting  explanation  of  word  '^work" 
in  contract;  Bald-^n  Quarry  Co.  v.  Clements,  38  Ohio  St.  591,  43  Am. 
Rep.  444,  admitting  explanation  of  "perch"  in  contract  for  stone. 

Distinguished  in  Hill  v.  Erwin,  44  Ala.  668,  refusing  to  admit  it  in 
action  on  note  given  on  probate  sale  of  land;  Taylor  v.  Turley,  33  Md. 
503,  507,  holding  note  payable  "in  current  bankable  funds"  means 
United  States  .currency;  Johnson  v.  Miller,  76  N.  C.  440,  refusing  to 
iKlmit  evidence  in  case  of  note  paj^able  in  "currency  that  will  pay  tax." 

Parol  evidence  in  construction  of  contracts.    Note,  5  Am.  Rep.  242. 

Parol,  to  explain  written  contract.    Note,  28  Am.  Rep.  213. 

Parol  evidence  that  parties  to  written  contract  merely  naming  class 
or  species  contemplated  particular  quality  or  kind.  Note,  9 
L.  R.  A.  (N.  S.)  968. 

Admissibility  of  parol  evidence  as  to  manner  or  means  of  paying 
written  contract  not  within  statute  of  frauds,  purporting  to  be' 
payable  in  money.    Note,  31  L.  R.  A.  (N.  8.)  241. 

Party  entitled  to  payment  in  Confederate  dollars  can  only  recover  their 

4u:tiial  value  at  time  and  place  of  contract,  in  lawful  money  of  United  States. 

Approved  in  Cook  v.  Lillo,  103  U.  S.  793,  26  L.  Ed.  461,  in  action 

on  note  made  in  Louisiana  during  war;  Rives  v.  Duke,  105  U.  S.  140, 

26  L.  Ed.  1034,  applied  in  action  on  bond  given  on  sale  of  negroes; 

Effinger  v.  Kenney,  115  U.  S.  571,  573,  575,  29  L.  Ed.  496,  497,  498,  6 

Sup.  Ct.  182,  183,  184,  applying  rule  in  action  on  contract  for  sale  of 

land;  Ex  parte  Norton,  44  Ala.  189,  granting  new  trial  in  case  tried  by 

Confederate  cpnrt  awarding  damages  in  Confederate  money;  Block  v. 

McNeil,  46  Ala.  289,  holding  vendor  of  cotton  sold  for  Confederate  notes, 

-who  held  over  as  bailee,  liable  for  conversion;  Henry  v.  Northern  Bank 
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of  Alabama,  63  Ala.  546,  applying  rule  to  notes  collected  by  bank  daring 
war;  Spence  v.  Mobile  etc.  R.  R.  Co.,  79  Ala.  590,  applying  rule  in 
action  by  bondholders  to  enforce  mortgage;  Rivers  v.  Moss,  6  Bush, 
601,  holding  payee  of  note  entitled  to  gold  value  when  payable;  In  re 
Womack,  29  La.  Ann.  580,  and  Lay  v.  O'Neil,  29  La.  Ann.  730,'  both  apply- 
ing rule  to  sale  by  administrator  for  Confederate  notes ;  Palmer  v.  Lone, 
75  N.  C.  164,  applying  rule  to  note  given  on  sale  of  property;  Palmer  v. 
Lone,  82  N.  C.  480,  481,  construing  statute  for  fixing  value;  Wilson  v. 
Powell,  86  N.  C.  232,  applying  rule  to  legacy  in  will  made  in  1863; 
Neeley  v.  McFadden,  2  S.  C.  181,  and  Harmon  v.  Wallace,  2  S.  C.  210, 
both  applying  rule  to  note  and  construing  statute  fixing  values;  Wilson 
v.  Braddy,  16  S.  C.  522,  applying  rule  in  accounting  between  guardian 
and  ward;  Miller  v.  McKinney,  5  Lea,  97,  Mathews  v.  Rucker,  41  Tex-^ 
637,  Short  v.  Abernathy,  42  Tex.  98,  and  Rodgers  v.  Bass,  46  Tex. 
513,  all  applying  rule  in  suit  on  promissory  note;  Bierne  v.  Brown, 
10  W.  Va.  758,  applying  rule  in  action  on  contract  for  sale  of  land; 
dissenting  opinion  in  Taylor  v.  Turley,  33  Md.  510,  majority  holding 
note  payable  "in.  current  bankable  funds,"  means  United  States  cur- 
rency; Vaughan  v.  Bibb,  46  Ala.  157,  holding  valid  a  receipt  given  by 
ward  to  guardian  on  payment  of  Confederate  notes ;  McCartney  v.  Wade, 
2  Heisk.  376,  compelling  account  for  Confederate  notes  taken. 

Limited  in  Bissell  v.  He3rward,  96  U.  S.  587,  24  L.  Ed.  680,  in  specific 
performance  of  contract,  taking  legal-tender  notes  of  tinited  States  as 
standard  of  vajue. 

Modified  in  Daughdrill  v.  Edwards,  59  Ala.  428,  and  Hill  v.  Erwin, 
60  Ala.  344,  both  holding  that  recoveiy  on  note  given  in  payment  is 
value  of  property  in  lawful  money  at  date  of  sale. 

Disting^uished  in  Commissioners  v.  Conyers,  108  Ga.  561,  34  S.  E.  352, 
holding  error  restricting  value  to  time  bond  executed;  Massie  v.  Byrd, 
87  Ala.  679,  6  South.  146,  holding  rule  inapplicable  to  note  made  after 
-  war  whose  consideration  was  Confederate  notes  collected  during  war. 

Injunction  against  judgments  for  errors  and  irregularities.    Note, 
30  L.  B.  A.  702. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendi- 
tion.   Note,  31  L.  R.  A.  759. 

8  Wall.  15-26,  19  L.  Ed.  366,  THE  EAGLE. 

Admiralty  JnrlBdiction  of  United  States  conBtitntionally  extends  to  all 
public  navigable  waters,  tide  or  otherwise. 

Approved  in  Perry  v.  Haines  (The  Robert  W.  Parsons),  191  U.  S.  31, 
48  L.  Ed.  79,  24  Sup.  Ct.  8^  holding  Erie  canal  wholly  within  New  York 
within  jurisdiction  of  admiralty;  In  re  Garrett,  141  U.  S,  15,  17,  85 
L.  Ed.  684,  635,  11  Sup.  Ct.  843,  844,  to  a  boat  navigating  exclusively 
on  the  Savannah  River;  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  382^ 
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12  Fed.  304,  holding  a  grant  of  jurisdiction  to  State  court  void;  The 
Ulinoifi,  1  Brown,  497,  Fed.  Cas.  7004,  on  sufficiency  of  lihel;  Gillet  v.  v 
Pierce,  1  Brown,  655,  Fed.  Cas.  5437,  denying  right  to  trial  by  jury; 
United  States  v.  Burlington  Ferry  Co.,  21  Fed.  338,  ferry-boat  on  Mis-* 
sissippi  River,  only  in  one  State,  is  subject  to  United  States  penalties; 
Maloney  v.  Milwaukee,  1  Fed.  613,  applying  rule  to  an  artificial  canal, 
running  to  a  foreign  country;  Murray  v.  Ferry,  2  Fed.  89,  the  case  of 
a  ferry-boat  running  exclusively  in  one  county;  The  Ella  B.,  24  Fed. 
508,  applying  rule  in  a  suit  for  recovery  of  a  seaman's  wages  to  a  vessel 
irrespective  of  size,  tonnage,  enrollment  or  license;  The  Katie,  40  Fed. 
488,  7  L.  R.  A.  68,  applying  rule  to  the  Savannah  River;  Warren  v. 
Kelley,  80  Me.  524,  15  Atl.  50,  holding  that  Federal '  courts  have  juris- 
diction to  enforce  State  law  liens  for  repairs;  The  ChamjJion,  1  Brown, 
532,  533,  Fed.  Cas.  2583,  and  Tug-Boat  v.  Waldron,  62  111.  229,  14  Am. 
Sep.  92,  both  holding  that  Sta^e  courts  and  Federal  courts  have  con- 
current jurisdiction  in  liens;  Concord  Co.  vi  Robertson,  66  N.  H.  5,  18 
L.  R.  A.  682,  25  Atl.  720,  arguendo. 

Territorial  limit  of  the  jurisdiction  of  the  courts  of  admiralty. 
Note,  32  Am.  Qec.  67. 

District  Courts  take  ezclusiye  jurisdiction  of  all  ciyil  causes  in  ad- 
miralty upon  the  lakes  and  waters  connecting  them,  the  same  as  upon  the 
high  seas  and  waters  navigable  .therefrom. 

Approved  in  Thompson  Towing  etc.  Assn.  v.  McGregor,  207  Fed.  217, 
124  C.  C.  A.  479,  holding  lighter  assisting  a  ship  stranded  in  Ontario 
constructively  in  jurisdiction  of  Michigan;  Ex  parte  Boyer,  109  U.  S. 
632,  27  L.  Ed.  1057,  3  Sup.  Ct-  435,  applying  rule  to  canal  boats  entirely  in 
one  State;  The  Canal  Boat  E.  M.  McChesney,  8  Ben.  155,  Fed.  Cas.  4463, 
The  Steamer  Oler,  2  Hughes,  16,  17,  Fed.  Cas.  10,485,  and'Haslett  v.  The 
Enterprise,  11  Fed.  Cas.  787,  all  applying  rule  to  cases  arising  on  ship 
canals;  The  F.  &  P.  M.  No.  2,  33  Fed.  613,  514,  applying  rule  to  a  suit 
for  damaging  a  log  raft ;  Moir  v.  The  Dubuque,  17  Fed.  Cas.  570,  holding 
that  a  State  cannot  create  maritime  liens ;  Murphy  v.  Mobile  Trade  Co., 
49  Ala.  438,  and  Campbell  v.  Sherman,  35  Wis.  107,  both  holding  State 
court  proceedings  in  rem  void;  Weston  v.  Morse,  40  Wis.  469,  Federal 
courts  enforce  State  liens;  Seven  Coal  Barges,  2  Biss.  300,  Fed.  Cas. 
12,677,  salvage  on  Ohio ;  dissenting  opinion  in  United  States  v.  Rodgers, 
150  U.  S.  271,  37  L.  Ed.  1079,  14  Sup.  Ct.  118,  majority  holding  that  the 
Federal  courts  have  jurisdiction  over  an  assault  committed,  on  Detroit 
River  in  Canada;  The  Glide,  167  U.  S.  614,  42  L.  Ed.  299,  17  Sup.  Ct. 
933,  holding  that  a  lien  by  State  statute  for  work  done  in  a  home  port 
is  in  the  exclusive  jurisdiction  of  the  Federal  courts. 

Qualified  in  Manchester  v.  Massachusetts,  139  U.  S.  263,  35  L.  Ed. 
166, 11  Sup.  Ct.  664)  Ex  parte  Byers,  32  Fed.  406,  and  Commonwealth  v. 
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Manchester,  152  Mass.  246,  28  Am.  St.  Bep.  834,  9  L.  B.  A.  248,  25  N.  E. 
118,  all  holding  that  the  Federal  courts  have  no  criminal  jurisdiction  in 
admiralty  except  as  granted  by  statute. 

Aclmiralt7  Jurisdiction  of  District  Court  Is  exercised  In  case  of  marine 
torts  occurring  upon  any  bay  or  public  river,  so  far  as  navigate,  irrespec- 
tive of  tide,  in  any  part  of  the  world,  In  respect  to  which  an  American  ship 
Is  concerned.  So  ships  colliding  on  British  side  of  Detroit  Blver  are  sub- 
ject to  Federal  jurisdiction. 

Approved  in  The  Avon^  1  Brown,  180,  Fed.  Cas.  680,  applying  rule 
to  Welland  Canal. 

i 

Collision  on  British  side  of  Detroit  Blver  should  be  tiled  according^  to 
practice  and  principles  of  courts  of  admiralty  in  this  country,  wholly  ir- 
respective of  any  local  laws. 

Approved  in  The  Avon,  1  Brown,  182, 183, 184,  Fed.  Gas.  680,  explained 
to  apply  to  boundary  river  unless  the  government  in  unmistakable 
ierms  declares  the  local  law  to  be  binding  on  foreign  ships. 

Act  of  1846,  respecting  admiralty  Jurisdiction,  is  confined  to  tort  and 
contract  cases.  This  excludes  prize  cases^  and  it  Is  doubtful  if  it  Includes 
salvage,  jettison  and  general  average,  which  are  not  tort  or  contract. 

Approved  in  Ralli  v.  Troop,  157  U.  S.  403,  89  L.  Ed.  750,  15  Sup.  Ct. 
663,  a  burning  ship  scuttled  by  port  authorities  not  subject  to  general 
average;  Banta  v.  McNeil,  5  Ben.  77,  Fed.  Cas.  966;  that  cases  of  sal- 
vage are  nc^  tort  or  contract;  The  Roanoke,  59  Fed.  163,  8  C.  C.  A. 
67,  burning  ship  damaged  by  water  at  request  of  officers  is  subject  to 
^neral  average. 

Act  of  1845,  granting  admiralty  jarlsdlctlon  to  Federal  courts  on  great 
lakes  and  rivers,  has  become  inoperative,  as  a  grant  of  jurisdiction,  sncli 
being  granted  by  the  Oonstitntlon,  with  tlie  exception  of  the  clause  whicli 
secures  a  trial  by  jury  on  request  The  cUuse  as  to  concnirent  remedy  at 
common-law  Is  also  of  no  effect. 

Approved  in  The  Nyack,  199  Fed.  386,  389,  118  C.  G.  A.  67,  holding 
findings  of  fact  by  jury  are  reviewable  by  Circuit  Court  of  Appeals; 
The  Western  States,  159  Fed.  358,  86  C.  C.  A.  354,  holding  prosecution 
for  assault  and  robbery  on  great  lakes  is  triable  by  jury;  The 
Winnebago,  141  Fed.  948,  73  C.  C.  A.  295,  upholding  Michigan 
Comp.  Laws,  c.  298,  giving  liens  for  labor  and  materials  used  in  con- 
struction of. vessels  and  providing  for  their  enforcement  in  State  courts; 
The  Steamer  Oler,  2  Hughes,  16,  17,  Fed.  Cas.  10,485,  a  canal  case; 
Stewart  v.  Ferry  Co.,  5  Hughes,  382,  12  Fed.  304,  holding  State  court 
jurisdiction  void;  Scott's  Case,  1  Abb.  (U.  S.)  340,  Fed.  Cas.  12,622, 
discussing  priorities  of  maritime  liens ;  The  General  Cass,  1  Brown,  335, 
340,  Fed.  Cas.  6307,  the  case  of  an  unlicenesd  scow  on  the  Saginaw 
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River;  The  lUinoiB,  1  Brown,  497,  Fed.  Cas.  7004,  on  sufficiency  of  a 
libel ;  Moir  v.  The  Dubuque,  17  Fed.  Cas.  570,  and  Stewart  v.  Ferry  Co., 
12  Fed.  304,  5  Hughes,  382,  cases  of  State  maritime  liens ;  The  F.  &  P. 
M.  No.  2,  33  Fed.  513,  514,  a  suit  for  damaging  a -log  raft;  Tug-Boat 
Y.  Waldron,  62  HI.  229,  14  Am.  Rep.  92,  Chase  v.  American  Steamboat 
Co.,  9  R.  I.  433, 11  Am.  Bep.  283,  and  Thorsen  v.  The  Schooner,  26  Wis. 
497,  7  Am.  Bep.  94,  all  discussing  when  Federal  and  State  courts  have 
concurent  jurisdiction;  dissenting  opinion  in  The  Lottawanna,  21  Wall. 
588,  22  L.  Ed.  666,  majority  holding  that  a  State  may  create  a  material 
lien  on  ships  enforceable  in  Federal  courts. 

Qualified  in  The  City  of  Toledo,  73  Fed.  226,  juxy  is  only  advisory. 

'Disapproved  in  The  Empire,  19  Fed.  558,  and  Gillett  v.  Pierce,  1 
Brown,  556,  Fed.  Cas.  5437,  both  holding  the  jury  clause  inoperative, 
but  right  existing  by  subsequent  statute. 

Admiralty  clause  of  Judiciary  act,  whlcli  confers  jurisdiction  in  dTil 
eases  in  admiralty-  upon  tbe  District  Court,  includiag  seizures  made  on  waters 
navigable  ftom  the  sea,  etc.,  is  ineffectual  and  oseleas,  because  gi^anted  by 
the  OonstltttiloiL 

Approved  in  The  General  Cass,  1  Brown,  340,  Fed.  Cas.  5307,  showing 
enrollment  immaterial  to  grant  jurisdiction. 

Miscellaneous.  Cited  in  Laredo  v.  Macdonnell,  52  Tex.  528;  'The 
Avon,  1  Brown,  178, 181,  Fed.  Cas.  680. 

8  WalL  27-38,  19  Ik  Ed.  346,  BOLIiS  ▼.  SMITH. 

Supreme  Court  cannot  order  a  new  trial  for  erroneous  verdict  If  the 
facts  are  submitted  to  jury  and  they  are  properly  instructed. 

Approved  in  Great  Northern  Ry.  Co.  v.  MTiaughlin,  70  Fed.  676,  17 
C.  C.  A.  330;  on  assignment  of  error  that  verdict  is  contrary  to  law; 
Ogdensburg  etc.  B.  R.  Co.  v.  Pratt,  22  Wall.  131,  22  L.  Ed.  830,  modi- 
fied to  read  that  court  would  not  interfere  if  there  was  any  competent 
evidence. 

Subsequent  purchaser,  to  be  bound  by  a  prior  unrecorded  deed,  must 
have  actual  notlee  of  the  deed  or  of  some  fact  that  would  satisfy  a  prudent 
man  that  there  had  been  a  transfer  of  the  land. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  276,  40  L.  Ed.  967,  16 
Sup.  Ct.  763,  in  a  suit  to  try  title  of  land,  further  holding  that  notice 
of  sale  does  not  imply  notice  of  outstanding  conveyance;  Lash  v. 
Hardick,  5  Dill.  507,  Fed.  Cas.  8097,  a  recorded  mortgage  from  one  with- 
out record  title,  no  notice  of  title  out  of  last  record  owner;  The  John 
T.  Moore,  3  Woods,  66|  Fed.  Cas.  7430|  applied  to  case  of  actual  notice 
of  prior  mortgage. 
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If  eitlier  a  grantee  or  his  grantee  be  a  pnxchaaer  in  good  faith,  the  lat- 
ter takes  precedence  over  an  unrecorded  deed. 

Approved  in  Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  1005,  81  C.  C.  A. 
184,  holding  though  purchaser  have  notice,  his  grantor's  want  of  notice 
protects  him;  American  Mortgage  Co.  v.  CHarra,  56  Fed.  281,  6  C.  C.  A. 
502,  where  the  second  grantee  had  notice  of  a  mortgage. 

■ 

Wbere  court  baa  made  a  general  charge,  it  may  refuse  to  give  instrtio- 
tions  In  specific  form,  which  are  substantially  given  in  the  generaL 

Approved  in  Tweed's  Case,  16  Wall.  516,  21  L.  Ed.  892,  Continental  Im- 
provement Co.  V.  Stead,  95  U.  S.  166,  24  L.  Ed.  406,  Iron  Silver  Mining 
Co.  V.  Cheesman,  116  U.  S.  532,  29  L.  Ed.  713,  6  Sup.  Ct.  482,  and  Harman 
V.  Cundiff,  82  Va.  247,  all  cases  of  refusal  to  give  various  instructions 
ui>on  this  ground. 

8  Wall.  33-87,  19  L.  Ed.  316,  8TANSBX7BT  ▼.  tmiXED  8TATE& 

Clerk  cannot  be  paid  extra  for  doing  any  service,  unless  authorized  by 
law,  and  specific  appropriation  made.  So  a  derk  in  Department  of  Interior 
sent  to  Europe  to  prepare  a  report  cannot  recover  compensation  if  he  still 
draws  pay  aa  clerk.  This  is  not  affected  by  section  12  of  the  Act  of  August 
26,  iai2. 

Approved  in  Folger  v.  United  States,'  103  U.  S.  38,  26  L.  Ed  366, 
refusing  extra  compensation  to  an  assistant  treasure]:  for  sale  of  reve- 
nue stamps;  Badeau  v.  United  States,  130  U.  S.  451.  32  L.  Ed.  1001, 

9  Sup.  Ct.  583,  applying  rule  to  a  retired  army  officer  in  consular  ser- 
vice ;  Mullett  V.  United  States,  150  U.  S.  571,  37  L.  Ed.  1186,  14  Sup. 
Ct.  192,  applying  rule  to  an  architect  in  treasury  supervising  building  of 
other  departments;  Ruhm  v.  United  States,  66  Fed.  535,  applying  rule 
where  a  district  attorney  recovered  fraudulent  pensions;  United  States 
V.  Pine  etc.  Co.,  89  Fed.  917,  32  C.  C.  A.  406,  arguendo. 

8  Wall.  38-44,  19  L.  Ed.  318,  BEESIDE  ▼.  TINITEB  STATES. 

Miscellaneous.  Cited  in  Durham  v.  Richmond  etc.  Co.,  113  N.  C.  241, 
18  S.  E.  208,  where  appellate  court  is  evenly  divided,  judgment  below 
stands  affirmed. 

8  Wall.  44-64,  19  L.  Ed.  370,  FUBMAK  ▼.  NIOHOZi. 

On  error  to  bigbest  State  court,  it  need  not  appear  in  pleadings  wbat 
particular  clause  of  the  Constitution  the  party  claims  was  violated;  if  the 
record  shows  expressly  or  by  necessary  intendment  that  a  constitutional 
provision  did  arise  and  that  court  below  could  not  have  reached  its  conclu- 
sion without  applying  it,  the  jurisdiction  of  the  Supreme  Court  attaches. 

Approved  in  Wabash  R.  R.  v.  Pearce,  192  U.  S.  186,  48  L.  Ed.  399. 
24  Sup.  Ct.  232,  holding  question  whether  payment  by  carrier  of  duties 
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on  bonded  goods  at  port  of  entry  required  by  Federal  statutes  gives 
carrier  lien  is  Federal  question;  Yazoo  etc.  R.  R.  Go.  v.  Adams,  180  U.  S. 
14,  45  L.  Ed.  404,  21  Sup.  Ct.  245,  holding  impairment  of  contract  suffi- 
ciently raised,  though  not  particularly  designated;  Steines  v.  Franklin, 
14  Wall.  21,  20  L.  Ed.  848,  holding  that  it  is  not  sufficient  that  the 
question  might  have  arisen;  Keith  v.  Clark,  97  U.  S.  455,  24  L.  Ed.  1072, 
and  Murray  v.  Charleston,  96  U.  S.  442,  24  L.  Ed.  762,  involving  obliga- 
tion  of  contracts;  Spencer  v.  Merchant,  125  U.  S.  352,  31  L.  Ed.  766, 
8  Sup.  Ct.  925,  an  attempt  to  validate  a  void  assessment,  taking  with- 
out due  process  of  law;  Columbia  etc.  Power  Co.  v.  Columbia  Electric 
etc.  Co.,  172  U.  S.  488,  43  L.  Ed.  526,  19  Sup.  Ct.  252,  question  of  im- 
pairment on  face  of  pleadings,  court  takes  jurisdiction;  Murdoek  v. 
Memphis,  20  Wall.  628,  22  L.  Ed.  441,  explaining  how  far  the  court  will 
go  into  other  questions  of  the  case. 

Explained  in  Edwards  v.  Elliott,  21  Wall.  549,  22  L.  Ed.  490,  that 
mere  allegation  is  insufficient,  otherwise  with  statement  in  judgment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  627. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A* 
33,  36,  56. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court    Note,  63  L.  R.  A.  473. 

All  courts  take  notice,  wltbout  pleading,  of  Oonstltation  of  TTnited 
States  and  public  laws  of  State,  where  they  are  exercising  their  fonctlons. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schinnerer, 
196  Fed.  384,  117  C.  C.  A.  193,  holding  death  act  of  State  of  Tennessee 
must  be  judicially  noticed. 

Bank  charter,  making  Its  notes  payable  for  taxes,  Is  a  contract  be- 
tween the  State  and  every  noteholder;  It  Is  not  personal  with  first  holder^ 
but  extends  to  every  holder,  and  It  cannot  be  repealed. 

Approved  in  Keith  v.  Clark,  97  U.  S.  457,  24  L.  Ed.  1072,  same  facts; 
Hartman  v.  Greenhow,  102  U.  S.  680,  26  L.  Ed.  275,  to  bonds  of  Vir- 
ginia made  payable  for  taxes  and  an  attempted  modification;  McGahey 
V.  Virginia,  135  U.  S.  693,  84  L.  Ed.  314, 10  Sup.  Ct.  982,  holding  that  any 
act  preventing,  enforcement  and  which  does  not  supply  a  remedy  equally 
adequate  is  an  impairment;  Maenhaut  v.  New  Orleans,  2  Woods,  112, 
Fed.  Cas.  8939,  applying  rule  to  a  State,  and  holding  provision  for  tax 
to  pay  bonds,  is  a  part  of  the  contract;  Opdyke  v.  Pacific  R.  R.  Co.,  3 
Dill.  74,  Fed.  Cas.  10,546,  applied  by  analogy  to  a  corporation,  allowing 
a  representation  that  it  guarantees  another's  bonds;  English  v.  Olives, 
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28  Ark.  332,  applied  to  treasurers'  certificates  receivable  for  taxes;  City 
of  New  Orleans  v.  City  Hotel,  28  La.  Ann.  424,  applied  to  board  of 
police  warrants,  receivable  for  taxes ;  Hand  v.  S.  &  C.  R.  R.  Co.,  17  S.  C. 
282,  a  charter  exempting  from  taxation  cannot  be  repealed  against  bond- 
holders; State  V.  Bank  of  Tennessee,  5  Baxt.  58,  60,  the  priority  of 
billholders  by  general  statute  over  other  creditors  cannot  be  changed; 
Keith  V.  Clark,  4  Lea,  720, 723,  and  Clark  v.  Keith,  8  Lea,  709,  710,  applied 
to  notes  issued  during  Rebellion;  Antoni  v.  Wright,  22  Gratt.  845,  854, 
885,  applied  to  a  case  of  State  bonds;  dissenting  opinion  in  Keith  v. 
Clark,  97  U.  S.  480,  24  L.  Ed.  1080,  majority  holding  that  contract  was 
impaired;  United  States  v.  County  Treasurer,  1  Dill.  528,  Fed.  CaiS^ 
16,538,  applying  rule  to  discriminating  tax  for  railroad  bonds;  Lynn 
v.  Polk,  8  Lea,  177,  235,  250,  285,  305,  a  case  of  bank  notes  made  receiv- 
able for  taxes. 

Distinguished  in  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  663, 
40  L.  Ed.  844, 16  Sup.  Ct.  709,  bare  power  given  to  railroad  to  consolidate 
is  not,  while  unexecuted,  a  vested  right  protected  from  control  or  revo- 
cation by  legislature;  Knox  v.  Exchange  Bank  of  Virginia,  12  Wall.  382, 
20  L.  Ed.  415,  Supreme  Court  cannot  review  judgments  of  State  courts 
merely  because  such  judgments  refuse  to  give  effect  to. valid  contracts; 
Greenhow  v.  Vashon,  81  Va.  345,  school  taxes  are  not  payable  in  State's 
tax-receivabLe  coupons;  dissenting  opinion  in  Antoni  v.  Wright,  22 
Gratt.  864,  majority  holding  Act  of  1871,  for  funding  public  debt  pro- 
viding that  coupons  attached  to  bonds  to  be  issued  shall  be  payable 
semi-annually  and  receivable  for  taxes,  was  an  irrepealable  contract; 

< 
Courts  do  not  favor  repeals  by  implication,  and  never  sanction  them 

if  the  two  acts  can  stand  together. 

Approved  in  Doan  v.  Board  of  Commrs.  of  Logan  Co.,  3  Idaho,  46,  26 
Pac.  170,  refusing  strained  construction  of  constitutional  provision  to 
repeal  statute ;  United  States  v.  Matthews,  173  U.  S.  388,  43  L.  Ed.  741, 
19  Sup.  Ct.  416,  holding  that  if  repugnant,  it  only  repeals  to  the  extent 
of  the  repugnancy;  English  v.  Olives,  28  Ark.  327,  construing  scrip  act; 
Cope  V.  Cope,  137  U.  S.  686,  34  L.  Ed.  838,  11  Sup.  Ct,  223,  applied  to 
a  Utah  statute  and  subsequent  United  States  statute  on  polygamous 
marriage,  further  holding  that  it  must  be  so  clearly  repugnant  as  to  ad- 
mit of  no  other  construction;  Doan  v.  Board  of  Commrs.,  2  Idaho,  788, 
26  Pac.  170,  applied  to  a  statute  and  the  Constitution. 

Wliere  a  State  agrees  to  receive  bank  notes  for  taxes  this  can  be  re- 
pealed, but  not  so  as  to  affect  any  notes  issued  prior  to  the  repeal,  thougb 
they  may  liave  subsequently  come  into  the  hands  of  the  presenting  party. 

Approved  in  Keith  v.  Clark,  97  U.  S.  457,  24  L.  Ed.  1072,  following 
rule;  Wagner  v.  StoU,  2  S.  C.  556,  similar  case;  Mt.  Pleasant  v.  Beck- 
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with;  100  U.  S.  532,  26  L.  EcL  704.  holding  that  legislature,  in  dividing 
up  a  municipality,  cannot  impair  right  of  existing  creditors. 

Distinguished  in  Evans  v.  Steele,  125  Tenn.  489,  145  S.  W.  164,  refus- 
ing to  uphold  validity  of  notes  of  Bank  of  Tennessee  which  had  been 
receivable  by  State  for  more  than  forty  years. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Keith  v.  Clark,  97 
U.  S.  479,  24  L.  £d.  1080,  to  show  facts. 

8  Wall.  64^76^  19  Zi.  Ed.  S26,  MEMPHIS  CITT  ▼.  DEAN. 

StocklLolder  may  sue  in  Ids  own  name,  in  equity,  for  Injury  to  tlie  cor- 
pcn^ation,  where  directors  refuse  to  do  so. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  588,  49  L.  Ed.  610,  25 
Sup.  Ct.  355,  fact  that  interest  of  corporation  defendant  may  be  same 
as  complaining  stockholders  does  not  require  corporation  to  be  grouped 
with  complainants  for  purposes  of  Federal  jiirisdiction,  where  control 
of  corporation  is  antagonistic  to  complainants;  Redfield  v.  Baltimore 
A  0.  B.  B.  Co.,  124  Fed.  930,  holding  refusal  to  sue  upon  demand  creates 
antagonism,  preventing  corporation  from  being  aligned  as  coplaintiff; 
Taylor  v.  Deeatnr  Mineral  etc.  Co.,  112  Fed.  451,  refusing  to  decide 
whether  demand  under  circumstances  alleged  necessary;  Ulmer  v.  Maine 
Real  Estate  Co.,  93  Me.  326,  45  Atl.  41,  holding  bill  demurrable  failing 
to  show  corporative  remedies  invoked ;  State  v.  Mitchell,  104  Tenn.  349, 
58  S.  W.  368,  holding  bill  defective,  failing  to  allege  demand  upon 
directors  to  sue;  Heath  v.  Erie  By.  Co.,  8  Blatchf.  402,  Fed.  Cas.  6306, 
reviewing  cases;  Newby  v.  Oregon  Central  B.  B.  Co.,  1  Sawy.  68,  69, 
Fed.  Cas.  10,145,  and  Morgan  v.  New  Orleans  etc.  B.  B.  Co.,  1  Woods, 
18,  Fed.  Cas.  9806,  bill  dismissed  unless  directors  refuse;'  Bogers  v. 
Nashville  etc.  By.  Co.,  91  Fed.  306,  33  C.  C.  A.  517,  Doud  v.  Bailroad 
Co.,  65  Wis.  116,  56  Am.  Rep.  628,  25  N.  W.  536,  and  Beshoar  v.  Chap- 
pell,  6  Colo.  App.  332,  40  Pac.  248,  all  holding  the  complaint  must  aver 
demand  and  refusal;  The  Board  v.  Lafayette  etc.  B,  B.  Co.,  50  Ind.  lOl, 
following  rule ;  Booth  v.  Bobinson,  55  Md.  439,  a  majority  being  against 
plaintiff'  demand  is  excused;  Bowdoin  College  v.  Merritt,  63  Fed.  215, 
a  collusive  suit  by  trustees;  Baines  v.  Babcock,  95  Cal.  592,  29  Am.  8t. 
Rep.  163,  27  Pac.  676,  holding  a  judgment  for  corporate  debt  conclusive 
on  stockholders. 

Explained  in  Secor  v.  Singleton,  41  Fed.  727,  holding  that  suit  is 
essentially  by  the  corporation,  irrespective  of  the  record;  La  Grange  v. 
State  Treasurer,  24  Mich.  473,  it  must  be  an  extreme  case. 

Actions  by  stockholders  on  behalf  of  corporations.    Note,  97  Am. 

St.  Rep.  43. 
Application  to  board  of  directors  as  condition  of  stockholder's  right 

to  sue  on  behalf  of  corporation.    Note^  51  L.  B.  A.  (N.  S.)  100, 

107, 


/ 


8  WaU.  77-85  NOTES  ON  U.  S.  REPORTS.  764 

Pleas  In  abatement  to  person  do  not  neceesarily  cUq^ute  Talidlty  of 
rights  but  object  to  plaintiff's  ability  to  sae  or  defendant's  liability  to  be 
sued;  so  an  objection  to  a  stockholder  suing  is  properly  raised  by  such  plea» 
Distinguished  in  Dwight  v.  Cent.  Vermont  R.  Co.,  20  Blatchf.  204,  9 
Fed.  788,  where  there  was  a  plea,  but  no  answer,  denying  refusal  of 
directors  to  prosecute. 

Oas  company,  having  exclusive  right  to  supply  lights  to  city,  cannot, 
under  this  contract,  stop  the  city  from  subscribing  for  the  stock  of  another 
company;  but  the  contract  may  be  enforced. 

Approved  in  Indianapolis  v.  Indianapolis  Gas  Light  etc.  Co.,  66  Ind. 
408,  holding  that  such  a  contract  may  be  enforced. 

Stockholder  cannot  brisg  suit  to  compel  directors  to  sue  when  suit  by 
them  is  already  pending  in  a  court  of  competent  jurisdiction. 

Approved  in  Hall  v.  Ames,  182  Fed.  1014,  holding  decree  of  State 
court  holding  valid  a  trust  for  sale  of  shares  of  stock  is  binding  on  Fed- 
eral courts ;  Heath  v.  Erie  Ry.  Co.,  8  Blatchf.  405,  Fed.  Cas.  6306,  and 
Reinach  v.  A.  &  G.  W.  R.  Co.,  58  Fed.  44,  refusing  to  restrain  a  State 
receiver;  Young  v.  Montgomery  etc.  R.  R.  Co.,  2  Woeds,  619,  Fed.  Cas. 
18,166,  to  same  effect;  Chaffin  v.  St.  Louis,  4  Dill.  ^  Fed.  Cas.  2572, 
refusing  to  enjoin  State  court  at  instance  of  a  stttokholder;  Wilmer 
V.  Atlanta  etc.  R.  Co.,  2  Woods,  421,  Fed.  Cas.  17,71&,  Logan  v.  Green- 
law, 12  Fed.  19,  showing  when  suit  may  be  in  both  Federal  and  State 
court;  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  UkC.  C.  A.  1,  where 
jurisdiction  is  exclusive. 

Pendency  of  actions  in  both  State  and  Federal  oourts  sitting  in 
same  State.    Note,  42  L.  B.  A.  468. 

Miscellaneous.    Cited  in  Young  v.  Moses,  53  Ga.  630. 

8  WaU.  77-86,  19  L.  Ed.  449,  UNITED  STATES  ▼.  SPEED. 

Advertising  for  public  supplies  may  be  dispensed  witli  in  case  of  necea- 
slty  for  immediate  delivery.  This  is  in  tbe  discretion  of  tbe  oi&cer  and 
cannot  affect  the  contract. 

Approved  in  United  States  v.  Dalles  Military  Road  Co.,  14  Sawy.  394, 
41  Fed.  497,  holding  that  a  certificate  of  a  Governor  of  completion  of 
road  is  conclusive. 

Where  a  party's  obligation  requires  large  expenditures  for  preparation,, 
and  continuous  readiness  to  perform,  the  law  implies  a  duty  on  the  other 
party  to  do  whatever  is  necessary  to  enable  him  to  comply  with  his  promise. 

Approved  in  Butt  v.  United  States,  122  Fed.  515,  holding  secretary's 
nonaction  an  affirmance  of  commissioner's  salary;  Southwest  Missouri 
Light  Co.  V.  Joplin,  101  Fed.  28,  holding  city  prohibited  from  competing 
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yriih  grantees  in  supplying  lights  to  private  consumers;  Rioux  v.  The 
Ry^ate  Brick  Co.,  72  Vt.  154,  47  Atl.  408,  holding  defendants  under 
duty  of  furnishing  sufficient  supplies  for  prosecution  of  work  under 
contract. 

Measure  of  damagw  for  breach  of  contract  is  difference  between  cost  of 
doing  work  and  what  plaintiff  was  to  receive  for  it,  making  reasonable  de- 
duction for  the  less  time  engaged  and  for  release  from  the,  care,  trouble,  risk 
and  responsibility  attending  a  full  execution. 

Approved  in  Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143 
Fed.  244,  24  C.  C.  A.  462,  following  rule;  Monroe  v.  United  States,  184 
U.  S.  528,  46  L.  Ed.  672,  22  Sup.  Ct.  445,  holding  contractor  not  entitled 
to  recover  for  work  performed  before  contract  approved  by  chief  en- 
gineer; Portland  Co.  v.  Searle,  169  Fed.  973,  holding  measure  of  dam- 
ages for  breach  of  contract  for  railroad  material  was  outlay  and  ex- 
penses, less  what  might  be  obtained;  Allen  v.  Field,  130  Fed.  657,  65 
C.  C.  A.  19,  in  action  for  breach  of  contract  to  take  entire  product  of 
distillery  for  term,  expert  evidence  as  to  amount  of  deduction  of  dam- 
ages by  reason  of  less  time  engaged  and  release  ^rom  trouble  and  risk 
of  full  execution  of  contract;  Alderson  v.  Houston,  154  Cal.  16,  96  Pae. 
890,  holding  in  suit  for  breach  of  agency  for  sale  of  real  estate,  amount 
agent  would  have  expended  in  making  sale  must  be  deducted  from  amount 
recovered;  Harris  v.  Faris-Kesl  Const.  Co.,  13  Idaho,  225,  89  Pac.  764, 
and  First  Nat.  Bldg.  Co.  v.  Vandenberg,'  29  Okl.  587,  592,  119  Pac.  226, 
228,  both  holding  breach  of  contract  for  construction  of  house  renders 
owner  liable  for  expenses  of  contractor;  Sloan  v.  Paramore,  181  Mo. 
App.  624,  164  S.  W.  666,  in  action  by  mortgagor  for  breach  of  contract 
whereby  defendant  in  consideration  of  mortgagor's  promise  not  to  re- 
deem agreed  to  bid  in  property  at  trustee's  sale  for  amount  of  en- 
ciunbrance,  and  divide  profits  upon  resale,  measure  of  damages  was 
value  of  equity  of  redemption ;  Bare  v.  Victoria  Coal  etc.  Co.,  73  W.  Va. 
640,  80  S.  E.  944,  holding  on  breach  of  contract  for  mining  coal,  dam- 
age was  difference  between  cost  of  mining  and  contract  price;  Hinckley 
V.  Pittsburg  Steel  Co.,  17  Fed.  588,  121  U.  S.  275,  276,  30  L.  Ed.  970, 
7  Sup.  Ct.  880,  to  recover  for  breach  of  a  contract  to  buy  rails ;  Insley 
V.  Shepard,  31  Fed.  873,  for  breach  qf  a  bridge-building  contract;  Dan- 
forth  V.  Tennessee  etc.  R.  R.  Co.,  93  Ala.  620,  11  South.  63,  where  plain- 
tiff was  prevented  from  completing ;  Louisville  etc.  R..  R.  Co.  v.  Holler- 
bach,  105  Ind.  145,  5  N.  E.  33,  defendant  failing  to  do  preliminary  work ; 
Kingman  v.  Hanna  Co.,  176  HI.  553,  52  N.  E.  331,  applied  where  articles 
supplied  had  no  market  value;  Fairchild  v.  Rogers,  32  Minn.  271,  20 
N.  W.  192,  applying  rule  to  a  contract  with  an  agent  to  sell  land ;  Cres- 
cent City  Mfg.  Co.  V,  Nelson  Mfg.  Co.,  100  Mo.  336,  13  S.  W.  505,  where 
defendant  failed  to  supply  materials  for  manufacture ;  Jewett  v.  Wilm6t, 
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51  Neb.  702,  71  N.  W.  775,  applying  rule  to  a  contract  to  do  a  specific 
work ;  Danolds  v.  State  of  New  York,  89  N.  Y.  47,  42  Am.  Rep.  281,  and 
McMaster  v.  State,  108  N.  Y.  557,  15  N.  E.  424,  both  stopping  work  on 
public  buildings;  American  Contract  Co.  v.  BuUen  Bridge  Co.,  29  Or. 
561,  46  Pac.  141,  refusing  to  accept  certain  materials;  Waco  Tap  R.  R. 
Co.  V.  Shirley,  45  Tex.  376,  and  Porter  v.  Burkett,  66  Tex.  386,  both 
applying  rule  to  a  case  of  stopping  work  for  a  railroad  and  showing 
deductions  to  be  made ;  Hawley  v.  Corey,  9  Utah,  182,  33  Pac.  697,  holding* 
that  no  recovery  can  be  had  for  both  profits  and  expenditures;  Bush  v. 
Baltimore  etc.  Const.  Co.,  88  Md.  668,  41  Atl.  1092,  refusing  to  allow  per- 
formance of  work;  Sullivan  v.  McMillan,  26  Fla.  597,  8  South.  462, 
applying  rule  to  a  refusal  to  accept  logs. 

Limfted  in  United  States  v.  Behan,  110  U.  S.  342,  343,  346,  28  L,  Ed. 
169,  170,  171,  4  Sup.  Ct.  82,  83,  84,  disallowing  unproved  profits,  but 
allowing  for  reasonable  expenditures. 

Distinguished  in  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  455, 
20  C.  C.  A.  503,  held  not  applicable  to  a  failure  to  receive  timber  at  a 
certain  x>oint;  Kingman  &  Co.  v.  Western  Mfg.  Co.,  92  Fed.  489,  34 
C.  C.  A.  489,  distinction  shown  between,  case  where  articles  not  yet 
manufactured  and  no  expenditures  made,  and  where  such  expenditures 
have  been  made. 

Loss  of  profits  as  damages  for  breach  of  executory  contract.  Note, 
42  Am.  Dec.  50. 

Measure  of  damages  recoverable  by  vendor  for  breach  of  contract 
to  purchase  article  to  be  manufactured.    Note,  7  Ann.  Gas.  1176. 

Measure  of  damages  recoverable  by  vendor  in  case  of  anticipatory 
breach  by  vendee  of  contract  for  sale  of  crops,  nursery  stock, 
trees  or  the  like,  for  future  delivery.    Note,  Ann.  Gas.  19130,  767. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  62  L.  B.  A.  248. 

Recovery  for  services  and  expenses  under  contract  ended  by  insol- 
vency and  dissolution  of  corporation.  Note,  69  L.  R.  A.  125, 126, 
127. 

8  Wall.  85-106,  19  L.  Ed.  332,  EX  PARTE  YEBGEB. 

Constitutional  guaranty  of  tbe  writ  of  habeas  corpus  necessadly  implies 
judicial  action. 

Approved  in  Sprung  v.  Morton,  182  Fed.  334,  holding  persons  held 
by  immigration  officer  have  right  of  writ  of  habeas  corpus. 

Power  to  issue  habeas  corpus  and  mandamus,  given  to  Supreme  Court 
by  Judiciary  act,  is,  under  the  Constitution,  an  appellate  Jurisdiction*  to 
be  exercised  only  in  the  revision  of  Judicial  decisions. 
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Approved  in  In  re  Winn,  213  U.  S.  466,  53  !l.  Ed.  876,  29  Sup.  Ct.  515, 
holding  mandamus  will  lie  to  remove  cause  from  Circuit  Court  to  State 
court,  from  whence  it  was  removed;  Ex  parte  Moran,  144  Fed.  596,  75 
C.  C.  A.  396,  upholding  jurisdiction  to  issue  habeas  corpus  to  review 
power  of  Oklahoma  court  to  imprison  one  convicted  of  capital  offense. 

Distinguished  in  Kurtz  v.  Moffitt,  115  U.  S.  497,  29  L.  Ed.  460,  6  Sup. 
Ct.  151,  holding  this  court  has  no  direct  appellate  jurisdiction  over 
habeas  corpus  proceedings  in  lower  courts. 

Intent  of  the  Constltntlon  and  tbe  law  must  be  kept  constantly  In  view. 
Approved  in  King  v.  McLean,  64  Fed.  345,  26  L.  B.  A.  791, 12  C.  C.  A. 
145,  refusing  relief  by  habeas  corpus  to  insane  person. 

Bistzlct  and  Otrcnlt  Ooiirts  have  original  Jurisdiction  to  issue  this  writ, 
and  Supreme  Ooort  has  appellate  Jurisdiction. 

Approved  in  Ex  parte  Moran,  144  Fed.  596,  75  C.  C.  A.  396,  upholding 
jurisdiction  to  issue  habeas  corpus  to  review  power  of  Oklahoma  court 
to  imprison  one  convicted  of  capital  offense;  Ex  parte  Jerman,  57  Or. 
394,  Ann.  Gas.  1913A,  149,  32  L.  B.  A.  (N.  S.)  466,  112  Pac.  419,  hold- 
ing whether  Supreme  Court  shall  take  jurisdiction  in  habeas  corpus  pro- 
ceedings is  within  its  own  discretion;  Coleman  v.  Tennessee,  97  U.  S. 
519,  24  L.  Ed.  1123,  discharging  prisoner  convicted  by  State  court  with- 
out jurisdiction;  Ex  parte  Siebold,  100  U.  S.  375,  25  L.  Ed.  678,  dis- 
charging prisoner  convicted  under  constitutional  law;  Ex  parte  Hung 
Hang,  108  U.  S.  553^  27  L.  Ed.  812,  2  Sup.  Ct.  864,  refusing  relief  at 
first  instance,  in  case  where  Supreme  Court  has  not  original  jurisdic- 
tion ;  King  v.  McLean  Asylum,  64  Fed.  342,  345,  26  L.  B.  A.  789,  791, 
12  C.  C.  A.  145,  refusing  relief  to  insane  person  where  legality  of  re- 
straint was  not  involved;  Seavey  v.  Seymour,  3  Cliff.  443,  Fed.  Cas. 
12,596,  affirming  discharge  on  habeas  corpus  of  minor  from  United 
States  army. 

Wlienever  Circuit  Court,  exercising  original  jurisdiction,  brings  a 
prisoner  before  it  and  remands  him  to  custody.  Supreme  Court  may,  by^ 
habeas  corpus,  aided  by  certiorari,  revise  its  decision,  and,  if  improper, 
discbarge  the  prisoner. 

Approved  in  Ex  parte  Moran,  144  Fed.  601,  75  C.  C.  A.  396,  uphold- 
ing jurisdiction  to  review  by  habeas  corpus  power  of  Oklahoma  court  to 
imprison  one  convicted  of  capital  offense ;  Ex  parte  Lange,  18  Wall.  166, 
21  L.  Ed.  875,  dischar^ng  prisoner  where  Circuit  Court  had  exceeded 
its  powers;  Ex  parte  Siebold,  100  U.  S.  374,  25  L.  Ed.  718,  discharging 
prisoner  convicted  under  unconstitutional  law;  Ex  parte  Royall,  112 
U.  S.  182,  28  L.  Ed.  690,  5  Sup.  Ct.  99,  refusing  relief  where  prisoner 
was  not  remanded  to  custody ;  Roberts  v.  Reilly,  116  U.  S.  93,  29  L.  Ed. 
548,  6  Sup.  Ct.  298,  affirming  judgments  of  lower  courts  refusing  to  dis- 
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charge  fugitive  from  justice;  In  re  Mayiield,  141  U.  S.  116,  35  L.  Ed. 
638,  11  Sup.  Ct.  941,  discharging  Indian  convicted  by  District  Court 
without  jurisdiction;  Ex  parte  Buskirk,  72  Fed.  22,  18  C.  C.  A.  418, 
discharging  prisoner  convicted  of  contempt  without  jurisdiction;  State 
V.  Neel,  48  Ark.  287,  288,  3  S.  W.  632,  633,  applying  rule  in  favor  of 
such  jurisdiction  in  State  Supreme  Court;  State  v.  Johnson,  103  Wis. 
591,  79  N.  W.  1091,  certiorari  ancillary  to  mandamus  to  lower  court; 
dissenting  opinion  in  Ex  parte  Virginia,  100  U.  S.  351,  25  L.  Ed.  681, 
majority  refusing  relief  because  lower  court  had  jurisdiction  under  stat- 
ute; In  re  Boles,  48  Fed.  76,  1  C.  C.  A.  48,  holding  Circuit  Court  of 
Appeals  has  no  jurisdiction  to  issue  habeas  corpus  to  be  served  outside 
its  circuit;  In  re  Snell,  31  Minn.  Ill,  16  N.  W.  692,  holding  that  pris- 
oner who  sues  out  writ  of  habeas  corpus  may  also  have  certiorari ;  In  re 
McCutcheon,  10  Mont.  123,  25  Pac.  98,  holding  certiorari  may  be  granted 
in  aid  of  habeas  corpus  where  there  is  no  final  judgment  and  no  appeal; 
Ex  parte  Degener,  30  Tex.  App.  576,  17  S.  W.  1114,  discharging  pris- 
oners convicted  of  contempt  without  jurisdiction;  In  re  Crow,  60  Wis. 
361,  19  ^.  W.  718,  holding  that  a  discharge  on  habeas  corpus  can  only 
be  reviewed  on  certiorari;  dissenting  opinion  in  Ex  parte  Martinez,  66 
Tex.  Cr.  94,  95,  117,  145  S.  W.  1008,  1009,  1010,  majority  holding  where 
no  notice  of  appeal  is  filed,  writ  of  certiorari  cannot  be  joined  with 
writ  of  habeas  corpus. 

Modified  in  Ex  parte  Parks,  93  U.  S.  23,  28  L.  Ed.  788,  refusing  such 
relief  where  District  Court  had  jurisdiction;  Ex  parte  Virginia,  100 
U.  S.  342,  25  lb  Ed.  678,  refusing  relief  where  lower  court  has  jurisdic- 
tion under  statute;  Kurtz  v.  Mofgtt,  115  U.  S.  497,  29  L.  Ed.  460,  6 
Sup.  Ct.  151,  holding  Supreme  Court  has  no  jurisdiction  by  direct  appesd 
to  revise  judgments  on  habeas  corpus. 

Distinguished  in  In  re  Callicot,  8  Blatchf.  94,  Fed.  Cas.  2323,  refus- 
ing, by  habeas  corpus,  to  review  conviction  after  indictment. 

Jnrifldiction  of  Federal  courts  may  be  withdrawn  hy  CongresB  in  cer- 
tain instances,  even  in  pending  cases. 

Approved  in  In  re  Hall,  167  U.  S.  42,  42  L.  Ed.  70,  17  Sup.  Ct.  725, 
where  act  giving  jurisdiction  was  repealed  before  final  adjudication. 

Repeals  by  implication  are  only  admitted  on  ground  of  r^ngnancy, 
when  both  acts  cannot  stand  together. 

Approved  in  Ban  v.  Columbia  etc.  By.,  117  Fed.  34,  54  C.  C.  A.  407, 
holding  mechanic's  lien  law  (Or.  1885)  not  repealed  by  special  act,  Feb- 
ruary 25,  1889 ;  McGrew  v.  Missouri  Pac.  By.  Co.,  230  Mo.  539,  540,  132 
S.  W.  1089,  holding  act  of  1872,  to  prevent  discrimination  in  rates,  was 
not  repealed  by  act  of  1887 ;  Welch  y.  Cook,  97  U.  S.  543,  24  L.  Ed.  1113, 
holding  property  specially  exempted  may  be  subsequently  taxed;  Chew 
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Heong  V.  United  States,  112  U.  S.  549,  28  L.  Ed.  778,  5  Sup.  Ct.  260, 
applying  rede  in  construing  Chinese  exclusioii  act;  United  States  v. 
Langston,  118  U.  S.  393,  SO  L.  Ed.  165,  6  Sup.  Ct.  1187,  holding  a  statute 
fixing  salary  is  not  repealed  by  statute  reducing  appropriation;  Cope  v. 
Cope,  137  U.  S.  686,  34  L.  Ed.  833,  11  Sup.  Ct.  223,  holding  statute  pro-, 
viding  inheritance  for  illegitimates  not  repealed  by  statute  to  prevent 
polygamy;  United  States  v.  Matthews,  173  U.  S.'  388,  43  L.  Ed.  738,  19 
Sup.  Ct.  416,  applying  rule  in  construing  statute  providing  rewards; 
Fisk  V.  Henarie,  13  Sawy.  321,  35  Fed.  232,  construing  statute  provid- 
ing for  removal  of  causes;  Doan  v.  Board  of  Commissioners,  etc.,  2 
Idaho,  788,  26  Pac.  170,  applying  rule  in  construing  statute  creating 
counties;  Robinson  v.  Rippey,  111  Ind.  115,  12  N.  E.  143,  construing 
road  laws  providing  two  systems  of  assessments. 

Act  of  1868^  repealing  part  of  act  of  1867,  authorMng  appeals  from 
drcult  to  Supreme  Court,  does  not  affect  such  Jurisdiction  existing  before 
the  earlier  act;  hence  it  does  not  affect  existing  right  of  review  by  habeas 
^  corpus. 

Approved  in  United  States  v.  Kelley,  97  Fed.  461,  38  C.  C.  A.  275, 
holding  act  of  June  27,  1898,  amending  act  of  March  3,  1887,  without 
saving  clause,  deprived  Circuit  and  District  Courts  of  jurisdiction  of 
suits  to  recover  official  compensation;  Doan  v.  Board  of  Commrs.  of 
Logan  Co.,  3  Idaho,  46,  26  Pac.  170^  holding  section  6  of  act  requiring 
location  of  county  seat  submitted  to  vote  not  repealed  by  Constitution; 
Cross  V.  Burke,  146  U.  S.  86,  36  L.  Ed.  898,  13  Sup.  Ct.  23,  holding 
United  States  Supreme  Court  has  no  jurisdiction  over  judgments  of 
Supreme  Court  of  District  of  Columbia  on  habeas  corpus;  United  State? 
-V.  Fowkes,  53  Fed.  14,  3  C.  C.  A.  394,  holding  Circuit  Court  of  Appeals 
has  appellate  jurisdiction  over  habeas  corpus  proceedings  in  District 
Court;  Robinson  v.  Rippey,  111  Ind.  115,  12  N.  E.  143,  construing  road 
laws  providing  different  systems  of  assessments. 

8  Wall.  107^109,  19  L.  Ed.  848,  NAUiOB  ▼.  WILLIAMS. 

Wbere  pertinent  and  legal  testimony  is  excluded,  the  revising  court 
-will  correct;  the  injured  party  need  only  show  that  he  asked  a  legal  ques- 
tion and  tbat  answer  was  disallowed. 

Approved  in  Birmingham  etc.  Power  Co.  v.  Barrett,  179  Ala.  287,  60 
South.  266,  holding  refusal  to  admit  answer  of  witness  to  accident  was 
prejudicial  error;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala.  308,  erroneously 
excluding  testimony. 

Where  a  question  may  eUcit  improper  testimony,  and  is  erroneously 
admitted  over  objection,  if  witness  knows  xvothlng  thereof  or  answers  in 
f  Avor  of  objecting  party,  the  error  is  cured. 

VI— 49 
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Approved  in  Eagle  etc.  Mfg.  Co.  v.  Gibson,  62  Ala.  373,  Phoenix  Ins. 
Co.  V.  Moog,  78  Ala.  309,  Hill  v.  Robinson,  23  Mich.  26,  and  Beirne  v. 
Rosser,  26  Gratt.  546,  admitting  parol  proof. 

Where  an  answer  to  a  question  is  improper  and  does  Injury,  it  must 
he  incorporated  in  a  hill  of  exceptions  in  order  to  he  noted  hy  revising 
court. 

Approved  in  Lovell  v.  Davis,  101  U.  S.  543,  25  L.  Ed.  945,  following 
rule;  Beime  v.  Rosser,  26  Gratt.  546,  applied  to  a  failure  to  state  the 
nature  of  objectionable  parol  proof;  Eagle  etc.  Mfg.  Co.  v.  Gibson,  62 
Ala.  373,  applying  rule  to  question  as  to  possession  of  land. 

3  Wall.  110-123,  19  L.  Ed.  342,  WABING  ▼.  THE  MATOB. 

Goods  in  lower  harbor  of  Mobile,  bought  so  as  to  remain  at  risk  of 
Tender  until  put  on  lighters,  and  being  entered  and  the  duty  secured  before 
transshipment^  are  imported  before  purchase;  hence,  municipal  tax  upon 
purchaser  is  not  a  tax  on  imports,  though  goods  still  in  original  packages. 

Approved  in  Hartwell  Lumber  Co.  v.  United  States,  128  Fed.  308, 
holding  barges  in  tow  within  three-mile  jurisdictional  limits  of  Chicago 
on  Lake  Michigan,  in  port,  to  fix  time  from  which  goods  dutiable; 
United  States  v.  Ninety-five  Boxes,  27  Fed.  Cas.  172,  a  case  involving 
forfeiture  of  dutiable  goods;  Howe  Machine  Co.  v.  Gage,  100  U.  S.  677, 
25  L.  Ed.  755,  upholding  State  tax  on  peddlers ;  Day  v.  Buffinton,  3  Cliff. 
386,  Fed.  Cas.  3675,  denying  to  Congress  the  right  to  tax  salary  of  State 
jndge. 

Distinguished  in  Cook  v.  Pennsylvania,  97  U.  S.  573,  24  L.  Ed.  1018, 
citing  cases,  from  case  of  a  tax  on  auctioneers  selling  in  original  pack- 
ages for  importer. 

Merchandise  in  original  packages  once  sold,  or  packages  broken,  is 
taxable  by  State  as  other  property;  otherwise  it  is  not. 

Approved  in  State  v.  AUgeyer,  110  La.  840,  34  South.  799,  holding 
State  license  tax  upon  business  of  buyer  of  cotton  for  export  duty  upon 
exports;  State  v.  Parker  Distilling  Co.,  236  Mo.  307,  139  S.  W.  479, 
upholding  tax  on  dealers  in  alcoholic  liquors ;  Gulf  etc.  Ry.  Co.  v.  State, 
97  Tex.  286,  78  S.  W.  499,  determining  when  shipment  of  grain  lost  its 
interstate  i;haracter ;  State  Tax  on  Railway  Gross  Receipts,  15  Wall.  295, 
21  L.  Ed.  168,  holding  valid  a  tax  on  gross  receipts;  Schollenbei^r  v. 
Pennsylvania,  171  U.  S.  24,  43  L.  Ed.  58,  18  Sup.  Ct.  766,  applying, to 
sale  of  small  package  of  oleomargarine  at  retail  by  agent  of  original 
importer;  Osbom  v.  Mayor,  44  Ala.  499,  holding  valid  a  tax  on  railroads 
extending  beyond  the  State;  State  v.  Deschamp,  53  Ark.  493,  14  S.  W. 
653,  holding  void  a  prohibition  to  sell  wine  not  made  on  premises;  The 
Standard  Oil  Co.  v.  Combs,  96  Ind.  184,  49  Am.  Rep.  160,  holding  valid 


771  WOODRUFF  v.  PARHAM.  8  Wall.  123-147 

a  tax  on  stoves  about  to  be  shipx>cd  to  another  State;  Brown  v.  Houston, 
33  La.  Ann.  845,  39  Am.  Rep.  286,  upholding  a  tax  on  coal  from  another 
State;  Gelpi  v.  Schenck,  48  La.  Ann.  1538,  21  South.  116,  holding  an 
unpaid  price  for  imported  goods  exempt;  State  v.  Emert,  103  Mo.  249, 
23  Am.  St  Rep.  879,  11  L.  R.  A.  221,  15  S.  W.  83,  holding  valid  a  tax 
on  peddlers ;  Territory  v.  Farnsworth,  5  Mont.  324,  5  Pac.  878,  and  Ex 
parte  Robinson,  12  Nev.  274,  28  Am.  Rep.  800,  holding  valid  a  license  on 
commercial  travelers;  Coe  v.  Errol,  62  N.  H.  313,  tax  on  logs  in  transit 
to  other  State  held  valid ;  People  v.  Barker,  155  N.  Y.  332,  49  N.  E.  911, 
holding  void  a  tax  on  imported  tobacco;  People  v.  Roberts,  158  N.  Y. 
166,  52  N.  E.  1103,  applying  to  broken  packages. 

Distinguished  in  Hipolite  Egg  Co.  v.  United  States,  220  U.  S.  55,  55 
L.  Ed.  867,  31  Sup.  Ct.  364,  remedy  in  rem  in  Federal  courts  provided 
by  section  10  of  Pure  Food  Law,  where  article  of  adulterated  food  is 
being  transported  from  one  State  to  another,  may  be  invoked  where 
adulterated  eggs  shij^ped  into  State  solely  for  consignee's  use  in  baking 
business. 

Constitutionality  of  State  reg^ations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  560. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
662. 

Goods  at  sea  may  be  sold,  to  arrive,  by  indorsement  and  delivery  of  bill 
of  lading,  and  if  accepted  for  delivery,  the  title  vests  in  the  vendee,  dis- 
charged ot  all  rights  of  stoppage  in  transitn. 

Approved  in  United  States  v.  Hartwell  Lumber  Co.,  142  Fed.  437,  73 
C.  C.  A.  548,  deteirmining  what  tariff  law  goverqed  ;^here  merchandise 
in  American  waters  prior  to  taking  effect  of  act  of  1897,  though  not  in 
place  customary  for  unloading  until  after  act  took  effect. 

Miscellaneous.  Cited  in  Mobile  v.  Louisville  etc.  R.  R.  Co.,  84  Ala. 
126,  5  Am.  St.  Rep.  352,  4  South.  112,  without  application;  Kimball  v. 
The  Collector,  10  Wall.  449,  19  L,  Ed.  967,  Foster  v.  Timmons,  9  Fed. 
Cas.  576,  and  United  States  v.  The  Sarah  B.  Harris,  4  Cliff.  149,  Fed. 
Cas.  16,223,  quoting  the  provisions  of  the  revenue  laws'  as  to  require- 
ments for  landing  foreign  goods. 

8  WaU.  123-147,  19  L.  Ed.  382,  WOODRXTFF  V.  PABHAM. 

''Imports,'*  within  the  constitutional  prohibition  upon  the  States  against 
taxing  Imports,  means  goods  ftom  a  foreign  country,  and  not  from  another 
State. 

Approved  in  American  Steel  etc.  Co.  v.  Speed,  192  U.  S.  520,  48  L.  Ed. 
546,  24  Sup.  Ct.  370,  holding  goods  brought  from  other  States  subject 
to  State  taxation  after  reaching  destination,  not  being  imported  withiu 
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article  I,  section  10,  of  Federal  Constitution;  Dooley  v.  United  States, 
183  U.  S.  153,  164,  158,  160,  161,  162,  165,  168,  170,  171,  172,  176,  46 
L.  Ed.  180,  182, 188,  184,  185, 186, 187,  22  Sup.  Ct.  63,  65,  66,  69,  holding 
in  principal  and  concurring  opinions  that  tax  on  goods  going  to  Porto 
Rico  from  United  States,  vaUd;  Downes  v.  Bidwell,  182  U.  S.  292,  293, 

45  L.  Ed.  1108,  21  Sup.  Ct.  784,  holding  Porto  Rico  not  part  of  United 
States  within  constitutional  provision  declaring  duties,  etc.,  uniform; 
De  Lima  v.  Bidwell,  182  U.  S.  176,  45  L.  Ed.  1048,  21  Sup.  Ct.  745,  hold- 
ing Porto  Rico  ceasing  to  be  foreign  territory  upon  ratification  of  peace, 
duties  upon  imports  illegal;  Fairbank  v.  United  States,  181  U.  S.  294, 

46  L.  Ed.  867,  21  Sup.  Ct.  663,  holding  stamp  tax  on  foreign  bill  of 
lading  tax  on  exports;  Mutual  Film  Co.  v.  Industrial  Commission,  215 
Fed.  146,  upholding  tax  imposed  to  cover  censorship  of  moving-picture 
films;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  706,  up- 
holding  tax  for  testing  and  inspection  of  illuminating  oils ;  In  re  Wilson, 
8  Mackey  (D.  C),  368,  12  L.  R.  A.  624,  holding  one  receiving  imported 
goods  to  be  peddled  from  house  to  house  is  liable  for  peddler's  license; 
Racine  Iron  Co.  v.  McCommons,  111  Ga.  538,  36  S.  E.  867,  holding 
tax  upon  traveling  agents  of  nonresident  principal  valid;  D.  E.  Fuote 
&  Co.  V.  Stanley,  117  Md.  339,  82  Atl.  381,  upholding  inspection  tax 
placed  on  shipments  of  oysters  from  another  State;  Logan  v.  Brown, 
125  Tenn.  220,  141  S.  W.  754,  upholding  liquor  tax  imposed  on  one  deal- 
ing with  persons  outside  of  State;  I.  M.  Darnell  &  Son  v.  Memphis, 
116  Tenn.  430,  95  S.  W.  817,  upholding  tax  imposed  on  logs  and  lumber 
purchased  in  another  State;  dissenting  opinion  in  Dooley  v.  United 
States^  182  U.  S.  239,  240,  45  L.  Ed.  1084, 1085,  21  Sup.  Ct.  769,  court  hold- 
ing power  of  President  to  exact  duties  on  goods  from  and  to  Porto  Rico 
ceased  with  ratification  of  treaty;  Brown  v.  Houston,  114  U.  S.  628, 
29  L.  Ed.  269,  5  Sup.  Ct.  1094,  and  Patapsco  Guano  Co.  v.  North  Caro- 
lina, 171  U.  S.  360,  359,  43  L.  Ed.  193,  197,  18  Sup.  Ct.  864,  867,  pro- 
viding for  inspection  of  guano;  Board  of  Hay  Inspectors  v.  Pleasants, 
23  La.  Ann.  350,  charge  for  weighing  hay;  State  v.  Coal  Co.,  41  La. 
Ann.  473,  6  South.  224,  applied  to  coal  from  Pennsylvania;  People  v. 
Walling,  53  Mich.  271,  18  N.  W.  811,  liquors ;  Territory  v.  Farnsworth, 
5  Mont.  323,  5  Pac.  878,  drumpiers ;  Ex  parte  Martin,  7  Nev.  143,  8  Am. 
Rep.  708,  bills;  Rothermel  v.  Meyerle,  136  Pa.  St.  263,  9  L.  R.  A.  867, 
20  Atl.  586,  arguendo. 

Questioned  in  American  Fertilizer  Co.  v.  Board  of  Agriculture,  43 
Fed.  612,  11  lb  B.  A.  181,  holding  void  a  tax  on  fertilizers. 

Distinguished  in  United  States  v.  Hooslef,  237  U.  S.  13,  Ann.  Gas. 
1916A,  286,  59  L.  Ed.  819,  35  Sup.  Ct.  459,  afiirming  judgment  allow- 
ing recovery  of  stamp  tax  paid  on  charter-party  for  exporting  goods 
to  foreign  port;  Lottery  Case,  188  U.  S.  349,  47  L.  Ed.  498,  23  Sup.  Ct. 
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324,  holding  Congress  may  prohibit  caitiage  of  lottery  tickets  from  one 

State  to  another. 

• 

Taxes  on  goods  brought  from  another  State  are  not  prohibited  to  the 
States  by  the  clanse  prohlhiting  dntles  on  Imports;  hy  the  commerce  clause, 
however,  they  must  also  be  levied  on  its  own  goods  and  on  its  own  citizens, 
and  without  discrimination. 

Approved  in  Bacon  v.  Illinois,  227  U.  S.  613,  516,  517,  57  L.  Ed.  619, 
620,  33  Sup.  Ct.  299,  upholding  tax  on  grain  stored  in  elevator  pendin<j 
inspection  and  shipment;  State  v.  Brodnax,  228  Mo.  50,  137  Am.  St. 
Hep.  613,  128  S.  W.  185,  and  New  York  v.  Reardon,  204  U.  S.  162, 
9  Ann.  Gas.  736,  51  L.  Ed.  423,  27  Sup.  Ct.  188,  both  upholding  t^x  on 
transfers  of  stock  levied  by  State  of  New  York  on  nonresident  owners ; 
Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  575,  54  L.  Ed.  888,  30  Sup. 
Ct.  678,  upholding  tax  of  Kentucky  on  the  business  of  compounding, 
rectifying,  adulterating  or  blending  distilled  spirits;  American  Steel 
etc.  Co.  V.  Speed,  192  U.  S.  521,  48  L.  Ed.  647,  24  Sup.  Ct.  371,  holding 
goods  brought  from  other  States  not  imported  within  U.  S.  Const.,  art. 
I,  §  10,  hence  subject  to  State  taxation  after  reaching  destination ;  Aus- 
tin V.  Tennessee,  179  U.  S.  351,  45  L.  Ed.  229,  21  Sup.  Ct.  135,  sustaining 
conviction  under  State  statute  prohibiting  sale  of  cigarettes  imported 
from  sister  State;  In  re  Sydow,  4  Ariz.  210,  36  Pac.  215,  upholding 
Laws  1893,  Act  No.  83,  imposing  license  tax  on  venders  of  merchan- 
dise; Racine  Iron  Co.  v.  McConmions,  111  Ga.  544.  36  S.  E.  869,  hold- 
ing tax  on  traveling  agents  of  nonresident  principals  making  executory 
contracts  for  sale  of  goods  valid;  Cook  v.  Marshall  Co.,  116  Iowa,  388, 
93  N.  W.  373,  holding  packages  containing  ten  cigarettes,  sold  by  manu- 
facturers of  one  State  to  retail  dealer  in  another,  not  original  packages, 
exempt  from  taxation;  City  of  Newp^ort  v.  Wagner,  168  Ky.  647,  182 
S.  W.  837,  holding  dealers  in  Ohio  entering  Kentucky  to  sell  goods 
render  themselves  liable  to  license  tax;  Rees-Scott  Co.  v.  New  Orleans, 
124  La.  156^49  South.  1012,  holding  articles  held  in  State  for  indefinite 
petiod  are  subject  to  taxation;  State  v.  Parker  Distilling  Co.,  236  Mo. 
307,  319,  320,  139  S.  W.  479,  483,  484,  upholding  tax  on  dealers  in  alco- 
holic liquors;  State  v.  Looney,  214  Mo.  221,  29  L.  R.  A.  (N.  S.)  412,  97 
S.  W.  935,  holding  dealers  in  photographs  and  frames  operating  from 
another  State  came  within  interstate  commerce  act  as  regards  photos 
but  not  as  regards  frames;  Territory  v.  Denver  etc.  R.  ft.  Co.,  12  N.  M. 
433,  78  Pac.  76,  upholding  Laws  1901,  p.  96,  c.  45,  §  3,  prohibiting 
transportation  out  of  territory  of  hides  not  inspected  and  tagged,  for 
which  ten  cents  a  hide  was  charged;  People  v.  Reardon,  184  N.  Y.  456, 
112  Am.  St.  Rep.  645,  77  N.  E.  978,  upholding  Laws  1905,  pp.  474,  477, 
imposing  tax  on  transfers  of  corporate  shares;  Wrought  Iron  Range 
Co.  V.  Campen,  135  N.  C.  516,  518,  47  S.  E.  661,  662,  Pub.  Laws  1903, 
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p.  333,'  c.  247,  taxing  peddlers  of  stoves,  is  void  as  to  sales  by  sample 
of  goods  manufactured  in  another  State  and  delivered  in  original  pack- 
age; American  Steel  etc.  Co.  v.  Speed,  110  Tenn.  546,  100  Am.  St.  Rep. 
814,  75  S.  W.  1042,  goods  ^ent  by  foreign  corporation  to  agent  in  State 
in  original  package  to  have  ready  for  future  sales  are  taxable  by  State; 
State  V.  Peet,  80  Vt.  459, 130  Am.  St.  Rep.  998,  14  L,  R.  A.  (N.  S.)  677, 
68  Atl.  665,  holding  State  statute  prohibiting  shipment  of  diseased  cattle 
may  be  upheld  as  to  shipments  within  State ;  dissenting  opinion  in  Cren- 
shaw V.  State,  95  Ark.  472,  474,  130  S.  W.  572,  573,  majority  holding 
traveling  salesmen. were  peddlers  so  as  to  be  liable  for  peddler's  license; 
Hinson  v.  Lott,  8  Wall.  150,  19  L.  Ed.  388,  applying  rule  where  the  tax 
was  differently  levied;  State  Tax  on  Railway  Gross  Receipts,  15  Wall. 
297,  21  L.  Ed.  169,  and  Osborne  v.  Mobile,  16  Wall.  482,  21  L.  Ed.  473, 
taxing  interstate  railways;  Howe  Machine  Co.  v.  Gage,  100  U.  S.  677, 
679,  25  L.  Ed.  756,  756,  Emert  v.  Missouri,  156  U.  S.  314,  316,  89  L.  Ed. 
486,  436,  15  Sup.  Ct.  371,  372,  Sears  v.  Board  of  Commrs.,  36  Ind.  270, 
State  V.  Wheelock,  95  Iowa,  583,  58  Am.  St.  Rep.  444,  30  L.  R.  A.  437, 
64  N.  W.  621,  State  v.  Emert,  103  Mo.  245,  249,  23  Am.  St  Rep.  877, 
879,  11  L.  R.  A.  220,  221,  15  S.  W.  82,  83,  and  State  v.  Richards    32 
W.  Va.  353,  3  L.  R.  A.  708,  9  S.  E.  247,  all  cases  of  statutes  taxing  uni- 
formly all  peddlers ;  Brown  v.  Houston,  114  U.  S.  628,  630,  634,  29  L.  Ed. 
259,  260,  261,  6  Sup.  Ct.  1094,  1095,  1097,  a  uniform  tax  on  coal,  some 
of  which  was  to  be  exported;  Coe  v.  Errol,  116  U.  S.  526,  527,  29  L.  Ed. 
718,  719,  6  Sup.  Ct.  477,  478,  a  tax  on  goods  ready  for  export ;  Pitts- 
burgh etc.  Coal  Co.  v.  Louisiana,  156  U.  S.  600,  39  L.  Ed.  649,  15  Snp.  Ct. 
463,  and  State  v.  Pittsburgh  etc.  Coal  Co.,  41  La.  Ann.  473,  6  South.  224, 
requiring  compulsory  inspection  of  coal;  In  re  Rudolph,  6  Sawy.  297, 
2  Fed.  66,  Ex  parte  Hanson,  11  Sawy.  656,  660,  28  Fed.  129,  130,  Ex 
parte  Thornton,  4  Hughes,  228,  229,  233,  12  Fed.  544,  545,  548,  Terri- 
tory V.  Famsworth,  5  Mont.  314,  315,  323,  5  Pac.  872,  873,  878,  Ex  parte 
Robinson,  12  Nev.  273,  276,  28  Am.  Rep.  800,  802,  State  v.  Long,   95 
N.  C.  585,  69  Am.  Rep.  266,  and  Ex  parte  Asher,  23  Tex.  App.  673, 
5  S.  W.  96,  all  cases  of  statutes  imposing  taxes  on  commercial  travel- 
ers; In  re  Brosnahan,  4  McCrary,  8,  18  Fed.  66,  and  Waterbury   v. 
Newton,  50  N.  J.  L.  539,  14  Atl.  607,  statutes  prohibiting  the  sale  or, 
manufacture  of  oleomargarine;  Ex  parte  Brown,  48  Fed.  439,  440,  tax 
on  purchases;  Preston  v.  Finley,  72  Fed.  859,  tax  on  Sunday  news- 
papers; Oliver  Finney  Grocery  Co.  v.  Speed,  87  Fed.  413,  a  tax  on  cap- 
ital; Standard  Oil  Co.  v.  Combs,  96  Ind.  185,  49  Am.  Rep.  161,  a  tax 
on  stoves  about  to  be  shipped  to  another  State;  Brechbill  v.  Randall, 
102  Ind.  529,  62  Am.  Rep.  696,  1  N.  E.  363,  requiring  all  vendors  of 
patent  rights  to  register;  Board  of  Hay  Inspectors  v.  Pleasants,  23  La. 
Ann.  350,  a  chaise  for  weighing  hay;  Brown  v.  Houston,  33  La.  Ann. 
845,  39  Am.  Rep.  286,  a  tax  on  coal  from  Pennsylvania;  Corson    v. 
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Maryland,  57  Md.  265,  a  nondiscriminating  license  law  on  all  traders; 
Myers  v.  Baltimore  Co.,  83  Md.  389,  55  Am.  St  B^.  352,  34  L.  B.  A. 
311,  35  Ail.  145,  a  ta:^  on  cattle  bought  outside  State  for  shipment 
abroad;  People  v.  Walling,  53  Mich.  269,  18  N.  W.  810,  tax  on  all  liquor 
dealers;  Ex  parte  Martin,  7  Nev.  143,  8  Am.  Bep.  708,  a  stamp  tax  on 
foreign  bills  of  exchange;  State  v.  Norris,  78  N.  C.  445,  a  license  tax 
on  sale  of  all  guano;  State  v.  French,  109  N.  C.  726,  26  Am.  St.  Bep. 
592,  14  S.  E.  384,  a  tax  on  dealers  on  their  purchases,  though  bought 
in  other  States;  Rothermel  v.  Meyerle,  136  Pa.  St.  263)  9  L.  B.  A.  367, 
20  Atl.  586,  a  higher  tax  on  nonresidents  of  county  who  buy  to  take  out 
of  county;  Webber's  Case,  33  Gratt.  911,  a  license  tax  on  foreign  cor- 
porations selling  goods  under  United  States  patent. 

In  the  following  cases  a  State  statute  was  held  void:  Ward  v.  Maryland, 
12  WaU.  429,  20  L.  Ed.  452,  a  tax  on  nonresident  traders;  Low  v.  Aus- 
tin, 13  Wall.  34,  35,  20  L.  Ed.  519,  tax  on  imported  goods;  Welton 
y.  Missouri,  91  U.  S.  282,  23  L.  Ed.  850,  a  tax  on  goods  from  other 
States ;  Ouy  v.  Baltimore,  100  U.  S.  437,  438,  25  L.  Ed.  744,  and  Broeck 
V.  Baige,  18  Blatchf.  72,  2  Fed.  381,  both  discriminating  wharfage  fees; 
Minnesota  ▼.  Barber,  136  U.  S.  323,  84  L.  Ed.  459,  10  Sup.  Ct.  865, 
and  In  re  Christian,  39  Fed.  637,  laws  requiring,  as  a  condition  of  sale, 
inspection  of  cattle  before  slaughter;  Hynes  v.  Briggs,  41  Fed.  470, 
a  tax  on  agents;  McCreary  v.  State,  73  Ala.  482,  discriminating  tax  on 
wines;  State  ▼.  Deschamp,  53  Ark.  493,  14  S.  W.  653,  prohibiting  sale 
of  wine  not  made  on  premises;  Ex  parte  Thomas,  71  Cal.  205,  12  Pac. 
53,  a  tax  solely  on  drummers  of  outside  goods;  Gould  v.  Mayor,  55  Ga. 
685,  a  discriminating  tax  on  itinerant  traders;  Graffty  v.  Rushville, 
107  Ind.  511,  57  Am.  Bep.  135,  8  N.  E.  613,  discrimination  against 
nonresident  peddlers  of  foreign  goods;  Higgins  v.  Rinker,  47  Tex.  390, 
tax  discriminating  against  liquors  brought  from  another  State;  Com- 
monwealth V.  Myer,  92  Va.  815,  31  L.  B.  A.  381,  23  S.  E.  917,  a  tax 
on  peddlers;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  135,  147, 
150,  151,  84  L.  Ed.  141,  145,  147,  10  Sup.  Ct.  693,  697,  699,  majority 
holding  void  a  prohibition  of  sale  of  liquors  when  in  original  packages; 
dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S.  667,  672,  674, 
48  L.  Ed. -329,  19  Sup.  Ct.  71,  73,  74,  majority  holding  valid  a  license 
tax  on  corporations;  State  Freight  Tax,  15  Wall.  280,  21  L.  Ed.  163, 
and  Murray  v.  Charleston,  96  U.  S.  446,  24  L.  Ed.  763,  both  holding 
void  a  municipal  tax  on  a  nonresident  holder  of  its  bonds;  Cook  v. 
Pennsylvania,  97  U.  S.  573,  24  L.  Ed.  1018,  holding  void  a  tax  on  auc- 
tioneer of  imported  goods;  In  re  Tiburcio  Parrott,  6  Sawy.  382,  1  Fed. 
514,  applying  to  discrimination  against  Chinese;  The  Railroad  Tax 
Cases,  8  Sawy.  307,  13  Fed.  778,  applied  to  discrimination  against  corpo- 
rations; Minot  V.  Philadelphia  etc.  R.  R.  Co.,  2  Abb.  (U.  S.)  344,  Fed. 
Cas.  9645^  holding  void  a  tax  on  rolling  stock;  Pullman  Southern  Car 
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Co.  Y.  Nolan,  22  Fed.  280,  holding  void  a  tax  on  cars ;  Osborne  v.  Mayor, 
44  Ala.  499,  allowing  a  tax  on  railroads  whose  business  extends  beyond 
the  State;  Blount  v.  Munroe,  60  Ga.  64.  65,  tax  on  imports,  unbroken 
packages,  void;  Hollida  v.  Hunt,  70  111.  113,  22  Ajxl  Rep.  66,  applied  to 
discriminations  on  notes  for  sales  of  patents;  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  102  111.  574,  allowing  municipality  to  require  a  license 
of  ferries ;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  16,  48  Am.  Rep. 
696,  holding  valid  a  penalty  on  tel^raph  companies  for  failing  to  trans- 
mit ;  State  v.  Graham,  25  La.  Ann.  627,  suit  for  refunding  taxes ;  People 
V.  Wemple,  138  N.  Y.  7,  19  L.  R  A.  696,  33  N.  E.  721,  State  may  tax 
corporations  engaged  partly  in  interstate  trade;  Western  Union  Tel.  Co. 
V.  Richmond,  26  Gratt.  26,^  holding  valid  a  tax  on  telegraph  companies. 

Distinguished  in  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  48, 
29  L.  Ed.  790,  6  Sup.  St.  641,  as  not  applicable  to  sleeping-cars  run- 
ning through  State;  State  v.  Welton,  55  Mo.  291,  from  case  of  a  tax 
on  peddlers;  Patapsco  Guano  Co.  v.  North  Carolina,  171  U.  S.  359,  43 
L.  Ed.  197,  18  Sup.  Gt.  867,  holding  valid  an  inspection  fee  on  guano; 
Johnson  v.  Drummond,  20  Gratt.  430,  held  not  to  apply  to  licensing 
of  oyster  earriers. 

Disqualified  in  Low  v.  Austin,  13  WaU.  34,  35,  20  L.  Ed.  519,  and 
holding  that  a  State  cannot  tax  imports  in  original  packages,  even  with- 
out discrimination. 

Questioned  in  American  Fertilizer  Go.  v.  Board  of  Agriculture,  43 
Fed.  612,  11  L.  B.  A.  181,  holding  void  a  tax  on  sales. 

Constitutionality  of  State  regulations  of  Interstate  Commerce.    Note, 
27  Am.  St.  Bep.  560. 

Constitutional  law— Equity  of  right.    Note,  48  Am.  St.  Rep.  286. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Bep.  474. 

No  proposition  of  law  can  be  said  to  he  oTermled  by  a  court  wUch  was 
not  in  tbe  mind  of  the  court  when  the  tlecialon  was  made. 

Quoted  in  Preston  v.  Finley,  72  Fed.  857,  and  Jacksonville  v.  Smith, 
78  Fed.  295,  24  C.  C.  A.  97. 

State  tax  on  goods  brought  from  another  State  are  prohibited  by  the 
Oonstittition. 

Approved  in  Ex  parte  Eaglesfield,  180  Fed.  561,  holding  vessel  carry- 
ing potatoes  from  Michigan  for  sale  in  Wisconsin  is  not  subject  to  State 
tax. 

Disapproved  in  Evansville  Brewing  Assn.  v.  Excise  Commission,  225 
Fed.  209^  upholding  tax  on  foreign  beer  brought  into  State. 

Distinguished  in  Ex  parte  Brown,  48  Fed.  443,  holding  void  mer- 
chants' license  tax  law. 
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Corporate  taxation  and  the  oommerce  olaase.    Note,  60  L.  B.  A. 
664,  69S. 

MiBcellaneona.  Cited  in  Dubuque  ▼.  Illinois  Central  B.  B.,  39  Iowa, 
80. 

8  WalL  148-163,  19  L.  Ed.  387,  HINSON  ▼.  LOTT. 

State  tax  is  not  discriminating,  becai^e  levied  differently  for  conveni- 
ence \ipon  domestic  goods  and  those  hroaght  ftom  otber  States,  If  It  be 
eqnaL  So,  where  domestic  liquors  are  taaid  at  the  dlstlUery  and  others  at 
the  seller's,  this  is  not  invalid. 

Approved  in  State  v.  Bixman,  162  Mo.  39,  62  S.  W.  837,  holding  beer 
law  imposing  same  burdens  upon  home  product  not  discriminative. 

Wliere  a  State  taxes  Its  own  goods  equally  with  those  brought  from 
other  States,  It  is  valid,  but  It  cannot  discriminate. 

Approved  in  Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  575,  64  L.  Ed. 
888,  30  Sup.  Ct.  578,  upholding  tax  on  business  of  compounding,  rectify- 
ing, adulterating  or  blending  of  distilled  liquors;  Mutual  Film  Co.  v. 
Industrial  Commission,  215  Fed.  146,  upholding  tax  imposed  for  censor- 
ship of  moving-picture  films ;  Pabst  Brewing  Co.  v.  Crenshaw,  120  Fed. 
147,  holding  act  not  discriminative,  inspection  fee  charged  alike  upon 
beer  made  within  or  without  State;  Racine  Iron  Co.  v.  McCommons,  111 
Oa.  538,  36  S.  £.  867,  holding  tax  upon  traveling  agents  of  nonresident 
principals  receiving  goods  and  distributing  same  valid ;  City  of  Newport 
V.  Wagner,  168  Ky.  648,  182  S.  W.  837,  holding  dealers  in  soft  drinks 
domiciled  in  Ohio  and  selling  in  Kentucky  are  liable  to  tax  in  latter 
State ;  State  v.  Parker  Distilling  Co.,  236  Mo.  320,  139  S.  W.  484,  up- 
holding tax  imxK>sed  on  dealers  in  alcoholic  beverages ;  State  v.  Bengsch, 
170  Mo.  113,  70  S.  W.  719,  holding  tax  ten  cents  "per  gallon  upon  liquor, 
whether  manufactured  in  or  brought  into  State,  valid;  American  Steel 
etc.  Co.  V.  Speed,  110  Tenn.  546,  100  Am.  St.  Rep.  814,  75  S.  W.  1042, 
goods  sent  by  foreign  corporation  to  agent  in  State  in  original  package 
to  harve  ready  for  future  sale  are  taxable  by  State;  Howe  Machine  Co. 
V.  Gage,  100  U.  S.  678^  679,  25  L.  Ed.  755,  756,  Emert  v.  Missouri,  156 
U.  S.  314,  315,  316,  89  L.  Ed.  435,  436,  15  Sup.  Ct.  372,  State  y.  Emert, 
103  Mo.  249,  2S  Am.  St.  Eep.  880,  11  L.  B.  A.  221,  15  S.  W.  83,  and 
State  V.  Richards,  32  W.  Va.  350,  3  L.  R.  A.  707,  9  S.  E.  246,  all  upholding 
statutes  imx>osing  tax  on  all  peddlers;  In  re  Bosnahan,  4  McCrary,  8, 
18  Fed.  66,  Waterbury  v.  Newton,  50  N.  J.  L.  539,  541, 14  Atl.  607,  608, 
and  State  v.  Addington,  12  Mo.  App.  227,  upholding  prohibition  of 
oleomargarine;  In  re  Rudolph,  6  Sawy.  297,  298,  2  Fed.  66,  67,  Ex  parte 
Hanson,  11  Sawy.  659,  28  Fed.  129,  Montana  v.  Farnsworth,  5  Mont. 
314,  324,  6  Pac.  872,  878,  Ex  parte  Robinson,  12*  Nev.  274,  28  Am.  Rep. 
800,  and  Ex  parte  Asher,  23  Tex.  App.  673,  5  S.  W.  96,  all  upholding 


8  Wall.  14a-163  NOTES  ON  U.  S.  REPORTS.  778 

statutes  imposing  tax  on  drummers ;  Preston  v.  Finley,  72  Fed.  858,  860, 
861,  upholding  a  tax  on  Sunday  newspapers  of  other  States;  Standard 
Oil  Co.  V.  Combs,  96  Ind.  185,  49  Am.  Bep.  161,  upholding  a  tax  on 
stoves  about  to  be  exported;  State  v.  Wheelock,  95  Iowa,  583,  58  Am. 
St.  Bep.  444»  30  L.  B.  A.  487,  64  N.  W.  621,  upholding  tax  on  itinerant 
venders;  Board  of  Hay  Inspectors  v.  Pleasants,  23  La.  Ann.  350,  uphold- 
ing a  charge  for  weighing  and  inspecting  hay;  Corson  v.  State,  57  Md. 
265,  upholding  tax  on  all  vendirs;  People  v.  Walling,  53  Mich.  269,  18 
N.  W.  810,  upholding  tax  on  liquors;  State  v.  Norris,  78  N.  C.  445,  up- 
holding tax  on  all  fertilizers,  nearly  all  from  other  State.  The  case  is 
cited  with  approval  in  the  following  cases,  involving  statutes  which 
were  held  void,  as  repugnant  to  rule  as  stated;  Ward  v.  Maryland,  12 
Wall.  429,  20  L.  Ed.  452,  tax  on  nonresident  traders;  Low  v.  Austin,  13 
Wall.  34,  35,  26  L.  Ed.  519,  tax  on  imported  goods;  Cook  v.  Pennsyl- 
vania, 97  U.  S.  573,  24  L.  Ed.  1018,  tax  on  auctioneers  of  imported 
goods;  Guy  v.  Baltimore,  100  U.  S.  438,  25  L.  Ed.  744,  discriminating 
wharfage  fees;  Walling  v.  Michigan,.  116  U.  S.  454,  461,  29  L.  Ed.  694, 
696,  6  Sup.  Ct.  457,  460,  tax  on  nonresident  dealers;  Minnesota  v.  Bar- 
ber, 136  U.  S.  323,  34  L.  Ed.  459,  10  Sup.  Ct.  865,  law  requiring  inspec- 
tion of  cattle  before  slaughter  as  a  condition  of  sale;  Broeck  v.  Barge, 

18  Blatchf.  72,  2  Fed.  381,  discriminating  wharfage  charge;  Gould  v. 
Mayor,  55  Ga.  685,  discriminating  tax  on  itinerant  traders ;  Arkansas  v. 
Marsh,  37  Ark.  360,  prohibiting  sale  of  liquor  not  made  from  domestic 
grapes;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  151,  34  L.  Ed. 
147,  10  Sup.  Ct.  699,  majority  holding  void  a  prohibition  on  sale  of 
liquors  in  original  packages;  dissenting  opinion  in  Rhodes  v.  Iowa,  170 
U.  S.  428,  42  L.  Ed.  1097,  18  Sup.  Ct.  670,  majority  holding  void  a  re- 
striction on  liquors  in  course  of  transportation;  dissenting  opinion  in 
New  York  v.  Roberts,  171  U.  S.  667,  672,  674,  676,  48  L.  Ed.  827,  380, 

19  Sup.  Ct.  71,  73,  74,  majority  holding  valid  a  license  tax  on  corpora- 
tions; In  re  Tiburcio  Parrott,  6  Sawy.  383,  1  Fed.  514,  applying  to  dis- 
crimination against  Chinese;  The  Railroad  Tax  Case,  8  Sawy.  307,  13 
Fed.  778,  discrimination  against  corporation;  Osborne  v.  Mayor,  44  Ala. 
499,  holding  valid  a  tax  on  railroad  whose  business  extends  beyond  the 
State;  Clarke  v.  Philadelphia  etc.  R.  R.  Co.,  4  Houst.  204,  holding  void 
a  tax  on  railroad  passengers ;  Blount  v.  Munroe,  60  Ga.  65,  holding  void 
a  tax  on  imports  in  unbroken  packages;  Wiggins  Ferry  Co.  v.  East  St. 
Louis,  102  111.  574,  allowing  municipalities  to  require  a  license  of  fer- 
ries; Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  26,  tax  on  tele- 
Sn^aph  companies  valid. 

Distinguished  in  Patapsco  Guano  Co.  v.  North  Carolina,  171  U.  S.  359, 
43  L.  Ed.  197,  18  Sup.  Ct.  867,  holding  valid  a  tax  on  guano  for  inspec- 
tion fees ;  The  Ann  Ryiin,  7  Ben.  23,  Fed.  Cas.  428,  held  not  to  apply  to 
wharf  fees. 
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Constitniionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  560. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
649»  668,  664,  666. 

S  WalL  153-163,  10  L.  Ed.  406,  PBOPELI^B  MOHAWK. 

Acceptance  of  goods  by  sblpper  Toluntarily  at  place  of  disaster  or  in- 
termediate port  terminates  the  voyage  and  all  responsibility  of  carrier, 
-when  sacb  was  the  intention,  and  master  is  entitled  to  freight  pro  rata 
Itlnezis. 

Distinguished  in  Home  Ins.  Co.  v.  Western  Trans.  Co.,  51  N.  Y.  96, 
holding  mere  acceptance  does  not  discharge  carrier's  liability  for  dam- 
age to  wheat. 

Freight  pro  rata  itineris.    Note,  60  -Am.  Dec.  153. 

Right  to  proportional  freight  in  case  of  accident  at  sea  preventing 
continuance  of  voyi^.    Note,  12  E.  R.  0.  368. 

Boiler  explosion  on  steamer  is  not  a  "peril  of  navigation"  within  the 
exception  in  a  bUl  of  lading. 

Approved  in  The  G.  R.  Booth,  171  U.  S.  458,  459,  461,  43  L.  Ed.  239, 
19  Sup.  Ct.  12, 13,  holding  carrier  liable  for  damage  caused  by  explosion 
in  ship  after  docking. 

Distinguished  in  Wilkinson  y.  Dalfares,  27  La.  Ann.  380,  holding  les- 
see of  steamboat  not  liable  to  owner  for  boiler  explosion. 

Miscellaneous.  Cited  in  Brown  ▼.  Bign^,  21  Or.  267,  28  Am.  St.  Rep. 
757,  14  L.  R.  A.  749,  28  Pac.  13. 

8  Wall.  168-167,  19  L.  Ed.  329,  UcKEE  v.  X7NITED  STATEa 

Unlicensed  business  intercourse  with  an  enemy  during  time  of  war 
is  not  permitted,  and  this  applied  during  the  CM!  War. 

Approved  in  Kanawha  Coal  Co.  v.  Kanawha  &  O.  Coal  Co.,  7  Blatchf. 
409,  Fed.  Cas.  7606,  granting  redemption  of  mortgage  where  sale  liad 
been  made  during  war;  Brown  v.  Hiatt,  1  Dill.  381,  Fed.  Cas.  2011,  hold- 
ing statute  of  limitations  was  suspended  during  Rebellion;  Philips  v. 
Hatch,  1  Dill.  576,  578,  Fed.  Cas.  11,094,  holding  void  a  contract  between 
resident  of  north  and  south;  Tait  v.  New  York  Ldfe  Ins.  Co.,  1  Flipp. 
312,  Fed.  Cas.  13,726,  holding  void  an  insurance  policy  indemnifying 
southerner;  Planters'  Bank  v.  St.  John,  1  Woods,  589,  Fed.  Cas.  11,208, 
holding  war  dissolves  partnership  between  residents  of  hostile  States; 
Perkins  v.  Rogers,  35  Ind.  154,  9  Am.  Eep.  663,  holding,  in  action  on 
lK)ok  account,  statute  of  limitations  suspended  during  war;  Hill  v. 
Baker,  32  Iowa,  310,  7  Am.  Bep.  196,  holding  void  a  sale  of  real  estate 
between  residents  of  Ohio  and  Virginia;  Mutual  etc.  Ins.  Co.  v.  Hill- 
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yard,  37  N.  J.  L.  489,  holding  x>^licy  bsned  before  war,  in  New  Jersey, 
to  parties  in  Virginia,  is  not  forfeited  by  nonpayment  of  premium  dur- 
ing war;  Rhodes  v.  Summerhill,  4  Heisk.  208,  refusing  recovery  on  a 
contract  to  transport  cotton  from  Confederate  to  Federal  lines ;  De  Jar- 
nette  v.  De  Giverville,  56  Mo.  444,  refusing  to  set  aside  sale  of  mort- 
gaged land  made  while  mortgagor  was  in  the  south. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  569,  97  Am.  Dec.  131, 
holding  valid  a  lease  by  northerner  of  plantation  in  rebel  State;  United 
States  V.  Anderson,  9  Wall.  72,  19  L.  Ed.  619,  on  facts. 

Contracts  with  public  enemies.    Note,  96  Am.  Dec.  625,  627. 

During  war,  from  1861  to  1886,  Oongress  provided  by  law  for  license 
for  trade  witb  enemy,  to  be  given  by  President  and  regulated  by  Secretary 
of  Treasury,  and  military  authorities  had  no  power  to  grant  it. 

Approved  in  Dunham  v.  Presby,  120  Mass.  289,  refusing  accounting 
of  profits  restdting  from  illegal  trading  with  Southern  States ;  Hamilton 
V.  Dillin,  21  Wall.  96,  22  L.  Ed.  633,  holding  valid,  statutes  imposing 
fees  on  exercise  of  such  license;  Brown  v.  Hiatt,  1  Dill.  382,  Fed.  Cas. 
2011,  holding  statute  of  limitations  was  suspended  during  Rebellion;. 
Lyon  V.  Kent,  45  Ala.  662,  holding  void  a  contract  between  citizens  of 
Illinois  and  Virginiai  but  latter  can  appoint  former  his  agent  to  pre- 
serve his  property. 

8  WaU.  168-185,  19  L.  Ed.  367,  PAUL  v.  VXBGINIA. 

Corporations  are  not  citizens  within  clause  of  Constitution  that  ^'citi- 
Bons  of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States'*;  this  appUes  only  to  natural  persons.. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co. 
(No.  1),  191  U.  S.  375,  48  L.  Ed.  227,  24  Sup.  Ct.  92,  upholding  State 
power  to  deny  jurisdiction  to  State  court  of  suits  by  nonresident  corpo- 
ration against  nonresident  corporation  upon  foreign  judgments;  Miller 
V.  Ahrens,  150  Fed.  656,  trust  created  by  will  for  benefit  of  foreign  re- 
ligious corporations,  involving  devise  of  land  in  West  Vii^nia  is  void 
as  against  public  policy  of  such  State;  Earven  v.  Virginia-Carolina 
Chemical  Co.,  145  Fed.  292,  7  Ann.  Gas.  219,  76  C.  C.  A.  172,  failure  of 
foreign  corporation  to  comply  with  State  statute  imposing  conditions 
precedent  to  right  to  do  business  in  State  does  not  render  contracts 
vdid ;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  423,  111  S.  W.  460,  uphold- 
ing law  requiring  crew  of  six  men  on  freight  trains  of  twenty-five  or 
more  cars;  Mutual  Mfg.  Co.  v.  Alspaugh,  174  Ind.  384,  91  N.  E.  505, 
holding  order  taken  in  Indiana,  goods  to  be  delivered  in  Ohio,  is  not 
an  Indiana  contract;  Continental  Life  Ins.  &  Inv.  Co.  v.  Hattabaugh, 
21  Idaho,  293, 121  Pac.  84,  holding  rate  of  interest  required  by  insurance 
companies  on  loans  on  policies  is  governed  by  State  statute;  Attoniey 
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General  v.  Electric  Storage  Battery  Co.,  188  Mass.  240,  74  N.  E.  467, 
upholding  Act  of  1903,  requiring  certain  classes  of  foreign  corporations 
to  annually  file  certificate  of  certain  facts  and  pay  excise  tax  assessed 
on  its  capital  stock;  Debham  v.  Southern  Bell  Tel.  Co.,  126  N.  C.  838, 
36  S.  E.  271,  holding  foreign  corporation  prohibited  by  State  law  from 
removing  cause  to  Federal  court;  Myatt  v.  Ponca  City  Land  etc.  Co., 
14  Okl.  223,  68  L.  B.  A.  810,  78  Pac.  194,  where  foreign  corporation  at> 
tempts  to  acquire  title  to  property  vested  in  individual,  latter  may  deny 
its  corporate  capacity  as  defense;  North  British-American  Assur.  Co.  v. 
Craig,  106  Tenn.  ?32,  62  S.  W.  157,  upholding  insurance  commissioner's 
power  under  State  statute  to  revoke  license  of  foreign  insurance  com- 
pany repudiating  liability;  Cook  v.  Howland,  74  Vt.  397,  93  Am.  St. 
Bep.  914,  52  Atl.  974,  holding  nonresident  not  entitled  to  act  as  agent 
of  foreign  insurance  company;  Hawley  v.  Hurd  etc.  Lumber  Co.,  72  Vt. 
124,.  47  Atl.  402,  holding  exemption  from  attachment  of  n^otiable 
paper  transferred  to  State  banks  before  maturity  not  discriminative 
against  banks  without  State;  Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.  573,  19  L.  Ed.  1031,  holding  valid,  law  taxing  foreign  insurance 
companies;  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S.  117,  30 
L.  Ed.  346,  7  Sup.  Ct.  112,  affirming  right  of  State  to  impose  special  tax 
on  foreign  corporation;  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S. 
187,  31  L.  Ed.  653,  8  Sup.  Ct.  740,  holding  State  may  tax  foreign  cor- 
poration having  an  office  there;  Norfolk  etc.  R.  B.  Co.  v.  Pennsylvania, 
136  U.  S.  118,  34  Ii.  Ed.  896,  10  Sup.  Ct.  960,  holding  void  a  tax  on 
foreign  corporation  owning  a  link  of  interstate  railroad;  Blake  v.  Mc- 
Clung,  172  U.  S.  259,  43  L.  Ed.  440,  19  Sup.  Ct.  173,  foreign  corpora- 
tion's claims  may  be  subordinated  to  those  of  resident  creditors;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  561,  43  L.  Ed.  554,  19  Sup.  Ct.  282,  holding 
valid  a  r^ulation  of  terms  of  insurance  policy;  Insurance  Co.  of  North 
America  v.  New  Orleans,  1  Woods,  87,  Fed.  Cas.  7052,  holding  valid, 
higher  tax  on  foreign  than  domestic  corporations;  Cincinnati  etc. 
Assur.  Co.  V.  Rosenthal,  55  HI.  90,-8  Am.  Bep.  628,  refusing  recovery 
on  note  to  foreign  corporation  not  complying  with  statute;  Barnes  v. 
People,  168  111.  430,  48  N.  E.  93,  holding  agent  of  unincorporated  insur- 
ance association  not  liable  for  noncompliance  with  statute  regulating 
foreign  companies;  Farmers'  etc.  Ins.  Co.  v.  Harrah,  47  Ind.  240,  hold- 
ing valid  statutes  regulating  foreign  insurance  companies;  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  539,  holding  valid  tax  on  gross  re- 
ceipts of  foreign  interstate  telegraph  company;  Insurance  Co.  of  North 
America  v.  Commonwealth,  87  Pa.  St.  182,  80  Am.  Bep.  354,  enforcing 
payment  under  law  taxing  all  premiums  of  domestic  companies;  List  v. 
Commonwealth,  118  Pa.  St.  327,  328,  12  Atl.  279,  280,  convicting  agent 
of  foreign  insurance  company  not  complying  with  statute;  dissenting 
opinion  in  Slaughter-House  Cases,  16  Wall.  98,  21  L.  Ed.  415,  majority- 
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holding  exclusive  grant  of  right  to  maintain  slaughter-houses  valid; 
Hooper  v.  California,  155  U.  S.  660,  39  L.  Ed.  302,  15  Sup.  Ct.  212, 
majority  holding  valid  State  law  imposing  fine  for  procuring  insurance 
from  foreign  corporation  not  complying  with  State  laws ;  Pensacola  Tel. 
Co.  V.  Western  Union  Tel  Co.,  96  U.  S.  12,  24  L.  Ed.  711,  holding  Con- 
gress may  regulate  telegraph  companies  and  State  cannot  exclude  them; 
Elston  V.  Piggott,  94  Ind.  17,  holding  valid  title  acquired  under  fore- 
closure hy  foreign  corporation  not  complying  with  statute;  Barber  As- 
phalt Paving  Co.  v.  New  Orleans,  41  La.  Ann.  1017,  6  South.  794,  hold- 
ing debts  due  a  foreign  corporation  by  residents  of  State  cannot  be  taxed 
by  such  State;  Range  Co.  v.  Carver,  118  N.  C.  335,  24  S.  E.  353,  en- 
forcing State  tax  on  all  peddlers;  Ware  v.  Hamilton  Shoe  Co.,  92  Ala. 
149,  9  South.  137,  enforcing  contract  between  citizen  and  foreign  corpo- 
ration not  complying  with  State  regulations;  Nelms  v.  Edinburg  etc. '^ 
Mortgage  Co.,  92  Ala.  159,  9  South.  141,  foreclosing  mortgage  held  by 
foreign  company  against  citizen;  Kansas  City  etc.  Ry.  Co.  v.  Stevenson, 
135  Fed.  554,  arguendo.^ 

Distinguished  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  416,  49  South. 
410,  holding  foreign  corporation  paying  license  tax  may  be  considered 
citizen  of  State. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  873. 

Protection   of   corporations   from   special   and   hostile    legislation. 
Nate,  62  Am.  St  Bep.  167. 

Power  of  State  to  discriminate  against  foreign  corporations  doing 
business  therein.    Note,  95  Am.  Dec.  537. 

Constitutional  equality  of  privileges,  immunities   and  protection. 
.  Note,  14  L.  B.  A.  580. 

Corporations  are  considered  citizens  of  the  States  in  which  they  are 
created,  within  the  meaning  of  the  clause  of  the  Constitiition  extending 
Federal  Judicial  power  to  controversies  between  citizens  of  different  States. 
Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  248,  49  L.  Ed.  466,  25  Sup.  Ct.  251,  upholding  removal  of  proceed- 
ing for  taking  land  by  eminent  domain  under  State  statute;  Wells  v. 
Russell ville  Anthracite  Coal  Min.  Co.,  206  Fed.  530,  holding  on  petition 
for  removal,  allegation  that  corporation  is  citizen  and  resident  of  cer- 
tain State  is  insufficient;  Lemon  v.  Imperial  Window  Glass  Co.,  199 
Fed.  931,  holding  residence  of  attorney  appointed  as  agent  of  foreign 
corporation  fixes  residence  of  corporation;  Merchants'  Nat.  Bank  v. 
Ford,  124  Ky.  409,  99  S.  W.  262,  holding  foreign  corporation  not  sub- 
ject to  serving  process  is  not  within  jurisdiction  of  State;  Chicago  etc. 
R.  R.  Co.  V.  Whitton,  13  Wall.  283,  20  L.  Ed.  576,  applying  rule  in 
action  for  damages  by  citizen  of  one  State  against  railroad  organized 
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in  another;  Mississippi  etc.  Boom  Co.  v.  Patterson,  98  U.  S.  407,  25 
L.  Ed.  208,  applying  role  in  removing  condemnation  proceedings  to 
Federal  courts;  National  Steamship  Co.  v.  Tngman,  106  U.  S.  121,  27 
L.  Ed.  89, 1  Sup.  Ct.  59,  removing  to  Federal  court  snit  against  corpora- 
tion organized  in  Great  Britain;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
287,  32  L.  Ed.  242,  8  Sup.  Ct.  1373,  holding  United  States  Supreme 
Court  has  not  original  jurisdiction  in  suit  by  State  to  collect  a  fine  from 
a  foreign  corporation;  Shaw  y.  Quincy  Min.  Co.,  145  U.  S.  450,  36  L.  Ed. 
772,  12  Sup.  Ct.  937,  holding  that  corporation  cannot  be  compelled  to 
answer  court  outside  of  State  where  incorporated:  Dinsmore  v.  Phila- 
delphia etc.  B.  B.  Co.,  7  Fed.  Cas.  727,  holding  fact  of  foreign  incorpora- 
tion must  be  distinctly  averred  to  bring  suit  in  United  States  courts; 
Fonda  v.  British-American  Assur.  Co.,  9  Fed.  Cas.  354,  holding  service 
of  process  on  agent  of  foreign  corporation  is  valid,  construing  statute; 
Kerp  V.  Michigan  etc.  B.  B.  Co.,  14  Fed.  Cas.  383,  holding  averment  of 
incorporation  "under  laws  of  Pennsylvania,"  sufficient  to  show  citizen- 
ship; Zambrino  v.  Gkilveston  etc.  B.  B.,  38  Fed.  451,  holding 
foreigner  may  sue  railroad  in  any  United  States  district  its  line  extends, 
by  Texas  statute;  United  States  v.  Southern  Pacific  B.  B.  Co.,  49  Fed. 
302,  holding  United  States  may  sue  railroad  in  any  district  where  it 
has  lines  and  offices;  City  of  Tsleta  v.  Canada,  67  Fed.  7,  applying  rule 
to  action  brought  by  municipal  corporation;  Missouri  Pacific  B.  B.  Co. 
V.  Meeh,  69  Fed.  758,  80  L.  B.  A.  254,  16  C.  C.  A.  510,  holding  con- 
solidation of  corporations  of  different  States  is  a  citizen  of  each;  In- 
surance Co  of  North  America  etc.  v.  Commonwealth,  87  Pa.  St.  182, 
SO  Am.  Bep.  854,  enforcing  payment  under  law  taxing  all  premiums  of 
domestic  companies;  Lewis  v.  Glenn,  84  Va.  962,  6  S.  E.  874,  holding 
trust  deed  of  corporation  valid  and  enforcing  assessment;  Hall  v.  Bank 
of  Virginia,  14  W.  Va.  625,  holding  in  attachment  suit  that  legislative 
authority  to  foreign  corporation  to  do  business  makes  it  a  citizen;  dis- 
senting opinion  in  Slaughter-House  Cases,  16  Wall.  98,  21  L«  Ed.  416, 
majority  holding  exclusive  grant  of  right  to  maintain  slaughter-houses 
valid ;  Baltimore  etc.  B.  B.  Co.  v.  Baugh,  149  U.  S.  400,  37  L.  Ed.  786, 
13  Sup.  Ct.  927,  holding  engineer  and  fireman  are  fellow-servants,  and 
latter  cannot  recover  for  negligence  of  former;  dissenting  opinion  in 
Hooper  v.  California,  155  U.  S.  660,  89  L.  Ed.  802,  15  Sup.  Ct.  212, 
majority  holding  valid  State  law  imposing  fine  for  procuring  insurance 
from  foreign  corporation  not  complying  with  State  laws. 

Bemoval  of  causes  for  diverse  citizenship.    Note,  18  Am.  Bep.  300» 
301. 

FzivUegw  and  immunities  secured  to  citisens  of  each  State  in  the  sev- 
eral States  are  those  wblch  are  common  to  the  citizens  of  the  latter  States, 
and  not  q^ecial  privileges. 
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Approved  in  Maxwell  v.  Dow,  176  U.  S.  591,  44  L.  Ed.  601,  20  Snp. 
Ct.  453,  holding  trial  and  conviction  by  jury  of  eight  not  abridging 
privileges  of  aceoBed;  United  States  v.  Morris,  125  Fed.  323,  holding 
conspiracy  to  prevent  negroes  from  exercising  right  to  lease  and  culti- 
vate land  within  prohibitions  of  Constitution  .and  laws  of  United 
States;  Loet  v.  Jennings,  133  Ga.  802,  18  Ann.  Gas.  876,  67  S.  E.  104, 
holding  conviction,  fine  and  hard  labor  imposed  not  violative  of  Four- 
teenth Amendment;  Strange  v.  Board  of  Commrs.  of  Grant  County,  173 
Ind.  650,  91  N.  E.  246,  upholding  Bums'  Ann.  Stats.  1908,  §§  7711- 
7737,  relating  to  construction  and  repair  of  highways;  State  v.  Mont- 
gomery, 94  Me.  201,  47  AtL  167,  holding  unconstitutional,  statute  deny- 
ing to  aliens  occupation  open  to  citizens;  State  v.  Weber,  96  Minn.  431, 
105  N.  W.  493,  upholding  State  constitutional  provision  limiting  right 
of  suffrage  of  naturalized  citizens  to  such  as  are  admitted  three  months 
prior  to  election ;  Bullock  v.  State,  65  N.  J.  L.  563,  86  Am.  St.  B^.  672» 
47  Atl.  63,  holding  where  accused  colored,  mere  failure  to  return  colored 
men  on  panel  not  error;  People  v.  Griswold,  213  N.  T.  99,  L.  R.  A. 
1915D,  538,  106  N.  E.  931,  holding  license  to  practice  dentistry  granted 
by  one  State  need  not  be  recognized  by  another  State;  Cofield  v.  Farrell, 
38  Okl.  617,  134  Pao.  411,  refusing  right  of  suffrage  to  colored  person; 
Sawyer  v.  £1  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  113,  108  S.  W.  723,  up- 
holding statute  requiring  person  injured  through  negligent  act  to  file 
affidavit  thereof  within  ninety  days;  Hopkins  v.  Richmond,  117  Va. 
714,  86  S.  E.  145,  upholding  law^  providing  for  segregation  of  colored 
people;  Ward  v.  Ma^land,  12  Wall.  430,  20  L.  Ed.  452,  holding  void  a 
law  requiring  license  of  nonresident  traders;  Slaughter-House  Cases, 
16  Wall.  76,  21  L.  Ed.  408,  holding  law  granting  exclusive  right  to  main- 
tain slaughter-houses  is  valid;  Williams  v.  Brufify,  96  U.  S.  183,  24 
L.  Ed.  717,  declaring  void  a  law  of  State  in  insurrection  sequestrating 
a  debt  due  to  citizen  of  loyal  State;  Philadelphia  Fire  Assn.  v.  New 
York,  119  U.  S.  117,  SO  L.  Ed.  846,  7  Sup.  Ct.  112,  afiSrming  right  of 
State  to  tax  foreign  corporations;  Kimmish  v.  Ball,  129  U.  S.  222,  82 
L.  Ed.  697,  9  Sup.  Ct.  279,  holding  valid  a  State  statute  making  pei-sons 
liable  for  having  diseased  "Texas  cattle";  Blake  v.  McClung,  172  U.  S. 
250,  252,  43  L.  Ed.  486,  19  Sup.  Ct.  170,  corporations  not  citizens  within 
this  clause;  United  States  v.  Petersburg  Judges,  1  Hughes,  507  Fed. 
Cas.  16,036,  affirming  conviction  for  preventing  colored  persons  from 
voting;  Ex  parte  McCready,  1  Hughes,  600,  Fed.  Cas.  8732,  holding 
invalid  statute  prohibiting  nonresidents  from  taking  oysters;  Ex  parte 
Kinney,  3  Hughes,  13,  Fed.  Cas.  7825,  af&rming  conviction  under  State 
law,  prohibiting  marriage  between  white  and  black;  Ex  parte  Chin  King, 
13  Sawy.  336,  35  Fed.  356,  allowing  freedom  of  locomotion  to  Chinese 
bom  in  United  States ;  Davis  etc.  Mfg.  Co:  v;  Dix,  65  Fed.  412,  holding 
State  cannot  regulate  business  of  foreign  corporation  done  through  a' 
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drummer;  State  v.  Insurance  Gommrs.,  37  Fla.  574,  575,  88  Ji.  B.  A. 
291,  20  South.  775,  holding  invalid  law  discriminating  against  non- 
residents engaged  in  insurance  business;  McGuire  v.  Parker,  32  La. 
Ann.  834,  holding  invalid  tax  on  drummers  from  other  States;  Chaffee 
▼.  Fourth  Nat.  Bank,  71  Me.  526,  36  Am.  Bep.  849,  holding  foreign 
assignment  binding  on  foreign  creditor  but  not  on  domestic;  People 
V.  Williams,  24  Mich.  165,  9  Am.  Bep.  121,  affirming  conviction  for 
stealing  property  in  foreign  State  under  statute;  State  v.  Emert,  103 
Mo.  250,  28  Am.  St.  B^.  880,  11  L.  B.  A.  221,  15  S.  W.  83,  applying 
law  taxing  all  peddlers  to  one  seUing  machines  for  foreign  company; 
McN^ughton  Co.  v.  McGirl,  20  Mont.  128,  63  Am.  St.  Bep.  612,  88 
L.  B.  A.  869,  49  Pac.  652,  holding  State  statute  regulating  foreign  cor- 
X>orations  cftnnot  apply  to  purchases  by  agent;  List  v.  Commonwealth, 
118  Pa.  St.  327,  328,  12  Atl.  279,  280,  convicting  agent  of  foreign  in- 
surance company  not  complying  with  statute;  Cummings  v.  Wingo, 
31  S.  C,  435,  10  S.  E.  110,  nonsuiting  nonresident  for  not  complying 
with  statute  requiring  security  for  costs;  Frasher  v.  State,  3  Tex.  App. 
269,  80  Am.  Bep.  185,  af^ming  conviction  under  statute  prohibiting 
marriage  of  white  and  black;  Eingartner  v.  Illinois  Steel  Co.,  94  Wis. 
76,  59  Am.  St.  BeP.  861,  84  L.  B.  A.  506,  68  N.  W.  666,  allowing  re- 
covery for  injuries  to  nonresident  on  cause  of  action  arising  in  other 
State;  liissenting  opinion  in  Slaughter-House  Cases,  16  Wall.  98,  21 
L.  Ed.  415,  majority  holding  exclusive  grant  of  right  to  maintain 
slaughter-houses  valid;  dissenting  opinion  in  Civil  Right  Cases,  109 
statutes,  giving  all  persons  equal  privileges  in  conveyances,  inns, 
theaters,  etc.,  are  unconstitutional;  dissenting  opinion  in  Liesy  v.  Har- 
din, 135  U.  S.^130,  84  L.  Ed.  140, 10  Sup.  Ct.  691,  majority  holding  that 
prohibition  statute 'cannot  apply  to  sale  of  imported  liquors  in  original 
packages;  United  States  v.  Harris,  106  U.  S.  643,  27  L.  Ed.  295,  1  Sup. 
Ct.  613,  and  Le  Grand  v.  Ujiited  States,  12  Fed.  582,  declaring  unconsti- 
tutional United  States  statute  for  punishment  of  persons  conspiring  to 
deprive  others  of  privileges  and  immunities ;  United  States  v.  Anthony, 
11  Blatchf .  204,  Fed.  Cas.  14,459,  affirming  conviction  of  female  for  voting 
prohibited  by  State  statute;  Kineen  v.  Wells,  144  Mass,  498,  59  Am. 
Bep.  106,  11  N.  E.  919,  holding  void  a  law  prohibiting  registration  until 
thirty  days  after  naturalization. 

Distinguished  in  Niagara  etc.  Ins.  Co.  v.  Cornell,  110  Fed.  819,  holding 
failure  to  comply  with  unconstitutional  requirements  not  a  withdrawal 
of  consent  to  do  business;  dissenting  opinion  in  Chambers  v.  Baltimore 
etc.  R.  R.  Co.,  207  U.  S.  156,  52  h.  Ed.  149,  28  Sup.  Ct.  34,  majority 
holding  citizen  of  Pennsylvania  cannot  sue  in  Ohio  for  wrongful  in- 
juries occurring  in  Pennsylvania. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Bep.  873. 
VI— 60 
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ProvlBloQ  of  the  Constitation,  goaranteelng  privUegei,  does  not  give 
laws  of  one  State  any  operation  In  other  States;  this  can  only  be  given  lyy 
permission  of  those  States. 

Approved  in  Ex  parte  Kinney,  3  Hughes,  19,  Fed.  Cas-  7826,  affirming 
conviction  under  State  law  prohibiting  marriage  of  white  and  black; 
Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  83,  59  Am.  St  Rep.  865,  34, 
L.  R.  A.  507,  68  N.  W.  668,  allowing  recovery  for  injuries  on  cause  of 
action  arising  in  other  State  and  there  barred;  dissenting  opinion  in 
Slaughter-House  Cases,  16  Wall.  98,  21  L.  Ed.  415,  majority  holding 
exclusive  grant  of  right  to  maintain  slaughter-houses  valid. 

Corporation  comprises  a  grant  of  special  privileges  and  can  have  no 
legal  existence  beyond  the  limits  of  the  sovereignty  where  created. 

Approved  in  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  6,  7,  14,  84  C.  C.  A.  167,  holding  New  Jersey  corporation  shipping 
goods  to  Colorado  corporation  to  be  sold  on  commission  basis  could  not 
be  taxed  as  doing  business  in  Colorado;  State  v.  Western  Union  Tel. 
Co.,  75  Kan.  631,  90  Pac.  308,  holding  Western  Union  Telegraph  Com- 
pany subject  to  tax  under  Bush  act;  In  re  Corastock,  3  Sawy.  220,  U 
Bank.  Reg.  172,  Fed,  Cas.  3078,  holding  invalid  contract  of  foreign  cor- 
poration made  before  compl3dng  with  statute;  San  Mateo  v.  Southern 
Pacific  R.  R.  Co.,  8  Sawy.  269,  13  Fed.  747,  holding  invalid  law  pre- 
i^cribing  different  modes  of  assessing  property  of  individuals  and  rail- 
roads ;  Hume  v.  Pittsburgh  etc.  R.  R.  Co.,  8  Biss.  33,  34  Fed.  Cas.  6865,. 
holding  invalid  service  of  process  on  corporation  outside  State  where 
created;  State  v.  Insurance  Co.  of  North  America,  115  Ind.  266, 17  N.  E. 
578,  allowing  recovery  of  money  due  under  retaliatory  statute  against 
foreign  insurance  company;  Commonwealth  v.  Standard*  Oil  Co.,  101 
Pa.  St.  146,  enforcing,  under  statute,  taxation  of  foreign  corporation 
for  interest  in  domestic  partnerships,  but  not  incorporations;  Central 
R.  R.  etc.  Co.  V.  Georgia  Const,  etc.  Co.,  32  S.  C.  345, 11  S.  E.  202,  uphold- 
ing statute  granting  residents  greater  rights  of  action  against  foreign  cor- 
poration than  nonresidents ;  dissenting  opinion  in  Slaughter-House  Cases^ 
16  Wall.  98,  21  L.  Ed.  415,  majority  holding  exclusive  grant  of  right  to 
maintain  slaughter-houses  valid ;  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  19,  24  L.  Ed.  714;  majority  holding  Congress  may 
regulate  telegraph  companies,  and  State  cannot  exclude  them;  dissenting^ 
opinion  in  Swift  v.  Richardson,  7  Houst.  365,  32  Atl.  149,  majority 
panting  mandamus  against  officer  of  foreign  corporation  to  allow  copies 
from  books;  Baltimore  &  0.  R.  R.  v.  Cary,  28  Ohio  St.  218,  allowing^ 
removal  to  Federal  court,  notwithstanding  statute  contra;  Ashley,  v. 
Ryan,  153  U.  S.  442,  88  Ii.  Ed.  777.  14  Sup.  Ct.  866,  holding  valid  a 
State  law  requiring  a  fee  for  filing  articles  of  consolidation  of  railroad 
companies;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  27  Fed. 
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150^  holding  statute  prohibiting  tmst  conveyance  to  any  but  resident  does 
not  apply  to  foreign  corporation;  Williams  v.  Gold  Min.  Co.,  96  Fed. 
457,  and  Barnes  v.  People,  168  111.  430,  48  N.  E.  93,  both  holding  agent 
of  tinincorporated  insurance  association  not  liable  for  not  complying 
with  statute  regulating  foreign  companies;  Fred  Miller  Brewing  Co.  v. 
Council  Bluffs  Ins.  Co.,  95  Iowa,  35,  63  N.  W.  566,  enforcing  judgment 
rendered  in  another  State  under  statute  regulating  foreign  companies; 
Xahl  V.  Memphis,  etc.  R.  R.  Co.,  95  Ala.  341,  10  South.  662,  refusing 
recovery  for  death  by  negligence  of  fellow-servant. 

BecognltiQn  of  corporation  and  enforcement  of  its  contracts  In  States, 
other  than  that  of  its  creation,  rests  only  on  comity,  and  any  conditions 
may  be  imposed,  or  they  may  be  entirely  excluded. 

Approved  in  State  v.  Kansas  etc.  Gas.  Co.,  71  Kan.  791,  81  Pac.  508, 
and  Standard  Oil  Co.  v.  Commonwealth,  104  Va.  685,  52  S.  E.  390, 
both  following  rule;  Interstate  Amusement  Co.  v.  Albert,  239  U.  S. 
568,  60  L.  Ed.  443,  36  Sup.  Ct.  170,  holding  foreign  theatrical  booking 
company  operating  on  commission  basis  must  file  charter  fee  before 
given  right  to  sue;  Old  Wayne  Met.  life  Assn.  v.  McDonough,  204 
U.  S..  21,  51  L.  Ed.  351,  27  Sup.  Ct.  236,  refusing  to  uphold  default 
judgment  obtained  in  Pennsylvania  against  Indiana  corporation  ui>on 
service  of  summons  on  insurance  commissioner  of  former  state;  Secur- 
ity Mut.  life  Ins.  Co.  v.  Prewitt,  202  U.  S.  252,  50  L.  Ed.  1016,  26  Sup. 
Ct.  619,  upholding  State  statute  that  if  foreign  insurance  compaiiy  re- 
moves case  to  Federal  court  it  shall  lose  license  to  do  business  in  state ; 
New  York.  life  Ins.  Co.  v.  Cravens,  178  U.  S.  396,  44  L.  Ed.  1122,  20 
Sup.  Ct.  965,  holding  life  insurance  policy  of  foreign  corporation  subject 
to  State  laws,  policy  providing  different  rule;  Waters-Pierce  Oil  Co. 
V.  Texas,  177  U.  S.  45,  44  L.  Ed.  664,  20  Sup.  Ct.  524,  sustaining  for- 
feiture, where  corporation  violated  State  statute  against  illegal  com- 
binations; Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102,  134 
C.  C.  A.  536,  holding  foreign  insurance  company  filing  notice  of  resident 
attorney  is  estopped  to  deny  its  doing  business  in  said  State;  Harris- 
Woodbury  Lumber  Co.  v.  Coffin,  179  Fed.  267,  holding  corporation  dis- 
solved for  nonpayment  of  taxes  may  sue  in  closing  up  its  affairs; 
La  Moine  Lumber  &  Trading  Co,  y.  Kesterson,  171  Fed.  983,  and  Cyclone 
Mining  Co.  v.  Baker  Light  etc.  Co.,  165  Fed.  998,  but  refusing  to  allow 
suit  by  foreign  corporation  failing  to  file  registration  fee  and  state- 
ment; Evansville  etc.  Traction  Co.  v.  Henderson  Bridge  Co.,  132  Fed. 
404,  Federal  court  cannot  compel  Kentucky  corporation  to  permit  In- 
diana railroad,  which  has  not  complied  with  Kentucky  statutes,  to  con- 
nect with  its  tracks  so  as  to  permit  railroad  to  do  business  in  Kentucky; 
Hartford  Fire  Ins.  Co.  v.  Perkins,  125  Fed.  504,  denying  corporation 
right  to  contest  constitutionality  of  State  statute  prescribing  terms 
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upon  ^hich  business  may  be  done;  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  532,  upholding  statute  requiring  corporations  to  file  copy  of  char- 
ter, etc.,  as  condition  for  doing  business;  Union  Cent.  Life  Ins.  Co.  v. 
Skipper,  115  Fed.  72,  52  C.  C.  A.  663,  holding  statutory  time  for  com- 
mencing suits  on  bond  not  limited  by  policy;  Nashua  Sav.  Bank  v. 
Anglo-American  Land-Mortgage  etc.  Co.,  108  Fed.  782,  48  C.  C.  A.  15, 
holding  assumpsit-  proper  action  to  enforce  liability  of  stockholder  of 
foreign  corporation;  Diamond  Glue  Co.  v.  United  States  Glue  Co., 
103  Fed.  839,  holding  corporation  prohibited  from  suing,  failing  to  com- 
ply with  statutory  provisions;  Empire  Milling  etc.  Co.  v.  Tombstone 
etc.  Min,  Co.,  100  Fed.  912,  holding  statute  requiring  foreign  corpora- 
tions to  file  articles  and  appoint  process  agent  valid;  American  Amuse- 
ment Co.  V.  East  Lake  Chutes  Co.,  174  Ala.  530,  56  South.  963,  holding 
shipment  of  machinery  and  labor  to  assemble  same  not  within  inter- 
state commerce;  City  of  Montgomery  v.  Royal  Exch.  Assur.  Corp.  6 
Ala.  App.  327,  59  South.  511,  holding  municipality  cannot  attack  stat- 
ute imposing  tax  on  foreign  insurance  company  as  being  discriminatory ; 
State  V.  Hodges,  114  Ark.  164,  169  S.  W.  945,  upholding  law  revoking 
charter  of  foreign  corporation  for  removal  of  cause  to  Federal  court 
without  consent  of  other  side;  Woodson  v.  State,  69  Ark.  528,  65  8.  W. 
468,  holding  act  April  10,  1899,  regulating  corporations  engaged  in 
mining  and  selling  coal,  applicable  to  foreign  corporations;  State  v. 
Lancashire  Ins.  Co.,  66  Ark.  470,  51  S.  W.  634,  holding  legislature  has 
power  to  dictate  terms  upon  which  corporations  may  do  business; 
Pacific  Railways  Advertising  Co.  v.  Conrad,  168  Cal.  94,  141  Pac.  917, 
upholding  tax  on  company  displaying  advertisements  in  railway  cars; 
Black  V.  Vermont  Marble  Co.,  1  Cal.  App.  719,  82  Pac.  1061,  Stats.  1899, 
p.  Ill,  providing  that  foreign  corporations  not  designating  agent  on 
whom  process  may  be  served  cannot  sue  in  State  courts,  prohibits  such 
corporation  from  pleading  limitations  as  defense;  'Herman  Bros.  Co. 
y.  Nasiacos,  46  Colo.  210,  103  Pac.  301,  holding  foreign  corporation  sell- 
ing goods  in  Colorado  through  traveling  salesman  is  engaged  in  inter- 
state commerce;  International  Trust  Co.  v.  A.  Leschen  &  Sons  Rope 
Co.,  41  Colo.  305,  14  Ann.  Gas.  861,  92  Pac.  729,  holding  Missouri  cor- 
poration may  deal  in  Colorado  through  its  traveling  salesman;  Ameri- 
can Smelting  etc.  Co.  v.  People,  34  Colo.  255,  82  Pac.  536,  upholding 
act  of  1901,  requiring  foreign  corporation  to  pay  fee  on  filing  certificate 
of  incorporation;  Manning  v.  Chesapeake  etc.  Tel.  Co.,  18  App.  D.  0. 
216,  holding  foreign  telephone  company'may  be  compelled  to  furnish 
service  at  rate  established  by  Congress  even  though  at  a  loss;  Katz 
V.  Herrick,  12  Idaho,  16,  86  Pac.  875,  refusing  foreign  insurance  company 
right  to  sue  on  account  of  noncompliance  with  statute  regarding  filing 
of  articles;  Dougherty  v.  American  McKenna  Process  Co.,  255  111.  371, 
Ann.  Gas.  1913D,  568,  L.  R.  A.  1915F,  955,  99  N.  E.  621,  holding  statute 
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of  Illinois  would  not  permit  suit  on  cause  of  action  occurring  in  another 
State;  State  v.  Illinois  Cent.  R.  Co.,  246  HI.  209,  92  N.  E.  825,  holding 
State  l^slatore  may  exempt  foreign  railroad  company  from  taxation 
on  condition  of  payment  of  percentage  of  gross  receipts  instead ;  Alpena 
Portland  Cement  Co.  v.  Jenkins  etc.  Co.,  244  HI.  358,  91  N.  E.  481, 
holding  bringing  of  suit  by  foreign  corporation,  not  doing  business  so 
as  to  require  compliance  with  statute;  Old  Wayne  etc.  Assn.  v.  McDon* 
ough;  164  Ind.  327,  73  N.  E.  705,  upholding  Pennsylvania  statute  re- 
quiring foreign  insurance  companies  doing  business  there  to  stipulate 
that  process  may  be  served  oh  it  by  service  on  insurance  commissioner 
or  on  its  designated  agent;  Barricklow  v.  Stewart,. 31  Ind.  App.  451, 
68  N.  E.  317,  holding  failure  of  foreign  surety  company  to  comply  with 
statutory  provision  not  rendering  bond  executed  by  it  invalid;  Nelson 
V.  Nederland  Life  Ins.  Co.,  110  Iowa,  604,  81  N.  W.  808,  holding  under 
section  1812,  corporation  estopped  from  pleading  noninsurable  condi- 
tion of  assured;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  631,  646, 
90  Pac.  307,  312,  upholding  Bush  act  as  to  charter  fee  regarding  West- 
em  Union  Telegraph  Company;  Prewitt  v.  Security  etc.  Ins.  Co.,  119 
Ky.  327,  83  S.  W.  612,  upholding  Ky.  Stats.  1903,  §  631,  providing  for 
revocation  of  license  of  foreign  insurance  company  removing  suits  to 
Federal  courts;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  116  Am.  St  Bep.  179,  9  L.  R.  A.  (N.  S.)  1240,  39  South.  849, 
upholding  tax  on  loans  made  by  insurance  company  to  its  stockholders; 
State  V.  Hammond  Packing  Co.,  110  La.  187,  34  South.  370,  sustaining 
State  law  imposing  license  tax  upon  corporations  doing  business  within, 
but  domiciled  outside.  State;  S.  S.  White  Dental  Mfg.  Co.  v.  Common- 
wealth, 212  Mass.  47,  Ann.  Gas.  1913G,  805,  98  N.  E.  1Q62,  upholding 
tax  on  Pennsylvania  corporation*  doing  business  in  Massachusetts ;  Scol- 
lard  V.  American  Felt  Co.,  194  Mass.  130,  80  N.  E.  235,  upholding  tax 
on  personal  property  of  foreign  corporation;  New  York  Mortg.  Co.  v. 
Secretary  of  State,  150  Mich.  203,  114  N.  W.  84,  refusing  mandamus 
to  compel  Secretary  of  State  to  issue  license  to  foreign  loan  corporation ; 
Attorney  General  v.  Booth,  143  Mich.  102,  106  N.  W.  873,  upholding 
Laws  1899,  p.  409,  No.  255,  providing  for  revocation  of  certificate  of 
foreign  corporation  violating  such  act;  Pollock  v.  German  Fire  Ins. 
Co.,  132  Mich.  227,  93  N.  W.  437,  upliolding  Comp.  Laws,  §  7246, 
defining  term  ''agent"  of  foreign  insurance  companies;  Tolerton  & 
Stetson  Co.  v.  Ferguson,  84  Minn.  499,  88  N.  W.  20,  upholding  legis- 
lative  power,  but  holding  requirement  as  to  resident  agent  not  condi- 
tion precedent  to  doing  business;  State  v.  Alderson,  49  Mont.  35,  140 
Pac.  84,  holding  fee  for  recording  and  filing  articles  of  foreign  corpo- 
ration not  a  tax;  Northwestern  etc.  Ins.  Co.  v.  Lewis  &  Clarke  Co.,  28 
Mont.  491,  72  Pac.  983,  sustaining  tax,  both  as  to  foreign  a^d  domestic 
insurance  coinpanieS|  upon  excess  of  premiums  over  losses  and  ordinary 
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expenses  incurred ;.  State  y.  Insurance  Co.  of  North  America,  71  Neb. 
326,  99  N.  W.  38,  upholding  Act  of  1873,  regulating  foreign  insurance 
companies;  State  v.  Fleming,  70  Neb.  524,  97  N.  W.  1063,  upholding 
tax  on.  gross  earnings  of  foreign  corporations  as  privilege  of  doing 
business  in  State ;  State  v.  Standard  Oil  Co.,  61  Neb.  34,  84  N.  W.  414, 
holding  foreign  corporation  compelled  to  furnish  evidence  against  itself 
in  action  to  exclude  it  from  State;  American  Prov.  Co.  v.  Davis  Prov. 
Co.,  169  N.  Y.  511,  62  N.  E.  588,  holding  restriction  of  litigation  to 
causes  arising  within  State  valid;  Carolina  Coal  &  Ice  Co.  v.  Southern 
Ry.  Co.,  144  N.  C.  738,  57  S.  E.  446,  holding  under  provisions  of  Code, 
foreign  corporation  buying  railroad  properties  at  foreclosure  sale  be- 
came ipso  facto  a  domestic  corporation;  State  v.  Blake,  241  Mo.  106, 
109,  Ann.  Gas.  19130,  1283,  refusing  to  grant  license  to  foreign  corpo- 
ration whose  capital  stock  did  not  come  up  to  required  amount;  State 
V.  Vandiver,  222  Mo.  226,  231,  233,  235,  121  S.  W.  50,  51,  52,  53,  hold- 
ing statutes  regulating  conduct  of  corporations  to  be  licenses  and  not 
contracts,  and  mi^ht  be  repealed;  Young  v.  Niles  &  Scott  Co.,  122 
Mo.  App.  402,  99  S.  W.  520,  holding  foreign  corporation  not  having 
filed  articles,  was  a  resident  of  county  of  State,  so  as  to  govern  time 
on  notice  of  appeal;  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C. 
223,  48  S.  E.  669,  upholding  Laws  1901,  p.  66,  c.  5,  requiring  foreign 
corporations  to  appoint  agent,  on  whom  process  may  be  served,  and 
providing  for  service  on  secretary  of  corporation  commission  if  no 
agent  designated;  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  312,  119  Pac. 
636,  holding  foreign  corporation  engaged  in  picture-framing  and  work- 
ing by  means  of  agents  was  engaged  in  interstate  commerce;  Nelson 
V.  Deming  Inv.  Co.,  21  Okl.  614,  96  Pac.  743,  holding  where  suit  is 
against  property  of  foreign  corporation,  it  may  be  instituted  where 
property  located,  and  service  made  in  county  of  resident  agent;  Com- 
monwealth V.  Fidelity  etc.  Co.,  244  Pa.  71,  90  Atl.  439,  upholding  law 
requiring  foreign  surety  company  to  file  notice  of  resident  agent;  Com- 
monwealth V.  Curtis  Pub.  Co.,  237  Pac.  337,  85  Atl.  362,  holding  New 
Jersey  corporation  operating  in  Pennsylvania  is  liable  for  tax  on  cap- 
ital stock ;  State  v.  Central  Lumber  Co.,  24  S.  D.  171,  42  L.  R.  A.  (N.  8.) 
804,  123  N.  W.  516,  upholding  judgment  against  foreign  lumber  corpo- 
ration for  discriminatory  methods;  Iowa  Falls  Mfg.  Co.  v.  Farrar, 
19  S.  D.  642,  104  N.  W.  450,  and  American  Copying  Co.  v.  Eureka 
Bazaar,  20  S.  D.  533,  9  L.  R.  A.  (N.  S.)  1176, 108  N.  W.  17,  both  refusing 
to  allow  suit  by  private  corporation  that  had  not  complied  with  stat- 
ute; Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  551,  and 
Queen  City  Fire  Ins.  Co.  v.  Basford,  27  S.  D.  169,  130  N.  W.  46,  both 
upholding  privilege  tax  imposed  on  foreign  insurance  company;  North 
British-American  Assn.  Co.  v.  Craig,  106  Tenn.  630,  62  S.  W.  157,  re- 
fusing to  enjoin  commissioner  from  revoking  license  of  company  re- 
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pndiating  liability;  State  v.  Schlitz  Brewing  Co.,  104  Tenn.  763,  78 
Ahl  St.  Sep.  961,  59  S.  W.  1041,  npholding  court's  jurisdiction  to 
proceed  against  agents  and  employees  of  corporation  violating  anti- 
trust law;  Chapman  v.  Hallwood  Cash  Register  Co.,  32  Tex.  Ciy.  78, 
73  S.  W.  970,  foreign  corporation  suing  on  contract  made  within  State 
must  allege  compliance  with  statutes  relating  to  foreign  corporations; 
National  Mer.  Co.  v.  Mattson,  45  Utah,  163,  143  Pac.  226,  upholding 
deposit  required  of  foreign  building  and  loan  companies  previous  to 
doing  business;  A.  Booth  &  Co.  v.  Weigand,  30  Utah,  138,  10  L.  B.  A. 
(N.  8.)  698,  83  Pac.  735,  holding  foreign  corporation  failing  to  file 
certified  articles  is  not  entitled  to  sue;  Booth  v.  Weigand,  28  Utah,  385, 
79  Pac.  572,  contracts  of  foreign  corporations  which  have  failed  to  com- 
ply with  statutes  relating  to  such  corporations  are  unenforceable, 
National  Council  v.  State  Council,  104  Va.  204,  51  S.  E.  169,  upholding 
act  of  1900,  creating  corporation  and  giving  it  authority  to  organize 
subordinate  councils  of  certain  beneficial  order,  though  it  in  effect  an- 
nuls prior  existing  right  of  foreign  corporation  to  transact  business 
of  order  in  State;  International  Text-Book  Co.  v.  Lynch,  81  Vt.  107, 
108,  69  Atl.  543,  holding  foreign  corporation  soliciting  correspondence 
students  through  agents  was  doing  business  in  State;  State  v.  Merrill, 
83  Wash.  15,  17,  144  Pac.  928,  affirming  conviction  of  agent  of  savings 
and  loan  society  doing  business  without  license;  State  v.  Fishback,  79 
Wash.  296,  140  Pac.  390,  upholding  act  requiring  foreign  insurance 
company,  to  keep  two  hundred  thousand  dollars  on  deposit  in  State; 
Hale  V.  Stenger,  22  Wash.  519,  61  Pac.  156,  holding  act  requiring  build- 
ing and  loan  association  to  deposit  with  auditor  hot  applicable  to  mort- 
gages executed  prior  to  act ;  Moyd  v.  National  Loan  etc.  Co.,  49  W.  Va. 
333,  334,  38  S.  E.  656,  enjoining  sale  by  building  and  loan  association 
until  basis  of  settlement  fixed  by  law  agreed  to;  International  Text- 
Book  Co.  V.  Peterson,  133  Wis.  310,  14  Ann.  Gas.  965»  113  N.  W.  732 
holding  foreign  corporation  conducting  correspondence  course  not  en- 
gaged in  interstate  commerce  and  subject  to  State  statute  providing 
conditions  for  bringing  suit;  Presbyterian  Ministers'  Fund  v.  Thomas, 
126  Wis.  284, 110  Am.  St.  Bep.  919, 105  N.  W.  802,  upholding  Rev.  Stats. 
1898,  §  1978,  prohibiting  foreign  insurance  companies  from  doing  busi- 
ness in  State,  except  in  accordance  with  provisions  of  statutes;  dis- 
senting opinion  in  Webster  v.  Ferguson,  94  Minn.  93,  102  N.  W.  215, 
majority  holding  one  not  agent  of  insurance  company,  not  insurance 
agent  under  Laws  1895,  p.  437,  §  87,  making  insurance  personally  liable 
on  insurance  made  on  behalf  of  company  not  authorized  to  do  business 
in  State;  dissenting  opinion  in  McCully  v.  Chicago  etc.  Ry.  Co.,  212 
Mo.  56,  110  S.  W.  728,  majority  holding  void  statute  that  requires 
railroad  to  furnish  free  return  passage  to  those  shipping  stock  by  car- 
load; Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  540,  24  L.  Ed.  151,  hold- 
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ing  valid  a  statute  directing  forfeiture  of  liceiise  of  foreign  insurance 
company  when  it  removes  an  action  to  Federal  courts;  St.  Clair  T. 
Cox,  106  U.  S.  366,  27  L.  Ed.  225,  1  Sup.  Ct.  360,  holdiiig  service  on 
agent  of  foreign  corporation,  where  it  does  not  appear  that  corporation 
was  doing  business  there,  does  not  give  State  court  jurisdiction ;  Canada 
etc.  R.  R.  Co.  V.  Gebhard,  109  U.  S.  537,  27  L.  Ed.  1024,  3  Sup.  Ct.  370, 
In  action  on  mortgage  bonds;  Scottish  Union  etc.  Ins.  Co.  v.  Herriott, 
109  Iowa,  606^  80  N.  W.  667,  Noble  v.  Mitchell,  100  Ala.  530,  25  L.  R.  A. 
241,  14  South.  584,  and  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S. 
117,  30  L.  Ed.  846,  7  Sup.  Ct.  112,  all  affirming  right  of  State  to  tax 
foreign  corporations;  Pembina  etc.  Min.  Co.  v.  Pennsylvania,  126  U.  S. 
184,  186,  31  L.  Ed.  652,  8  Sup.  Ct.  738,  739,  holding  valid  State  license 
tax  on  foreign  corporation  for  having  an  office;  Horn  etc.  Min.  Co.  v. 
New  York,  143  U.  S.  314,  36  L.  Ed.  168,  12  Sup.  Ct.  404,  holding  valid 
law  taxing  foreign  corporations;  Ashley  v.  Ryan,  163  U.  S.  443,  38 
L.  Ed.  777,  14  Sup.  Ct.  867,  holding  valid  State  law  requiring  fee  for 
filing  articles  of  consolidation  of  railroad  companies;  Hooper  v.  Cali- 
fornia, 166  U.  S.  662,  39  L.  Ed.  299, 16  Sup.  Ct.  209,  holding  valid  State 
law  imposing  fine  on  person  procuring  insurance  from  foreign  corpora- 
tion which  has  not  complied  with  State  law;  New  York  v.  Roberts,  171 
U.  S.  662,  665,  43  L.  Ed.  325,  19  Sup.  Ct.  60,  61,  Southern  Bmlding  & 
Loan  Assn.  v.  Norman,  98  Ky.  303,  56  Am.  St.  Rep.  873,  32  S.  W.  954, 
and  State  v.  Phoenix  Ins.  Co.,  92  Tenn.  431,  21  S.  W.  895,  all  holding 
valid  State  law  taxing  foreign  corporations;  Ehrman  y,  Teutonia  Ins. 
Co.,  1  McCrary,  129,  1  Fed.  477,  holding,  in  suit  on  policy,  service  on 
State  auditor  is  sufficient,  under  statute ;  McCabe  v.  Illinois  Cent.  R.  R. 
Co.,  4  McCrary,  497,  13  Fed.  831,  holding  foreign  corporation  may  have 
defense  of  statute  of  limitations  as  resident;  Northwestern  etc.  Ins.  Co. 
V.  Overholt,  4  Dill.  289,  Fed.  Cas.  10,338,  holding  failure  to  comply  with 
regulations  does  not  prevent  foreign  corporation  from  taking  mortgage ; 
In  re  Comstock,  3  Sawy.  220,  I)ed.  Cas.  3078,  holding  invalid  contract 
of  foreign  corporation  made  before  complying  with  statute;  Lamb  ▼. 
Lamb,  6  Biss.  423,  Fed.  Cas.  8018,  refusing  recovery  on  note,  to  foreign 
insurance  company  not  complying  with  statute;  Desmazes  v.  Mutual 
etc.  Ins.  Co.,  7  Fed.  Cas.  532,  holding  foreign  corporation  not  within 
statute  regulating  domestic  insurance  companies;  Fonda  v.  British- 
American  Assur.  Co.,  9  Fed.  Cas.  354,  holding  service, of  process  on 
agent  of  foreign  corporation  is  valid,  construing  statute;  Wall  v.  Equi- 
table etc.  Ii^s.  Soc,  32  Fed.  276,  holding  foreign  corporation  doing 
business  through  agent  is  subject  to  laws  of  the  State;  Chattanooga 
etc.  R.  R.  Co.  V.  Evans,  66  Fed.  814,  14  C.  C.  A.  116,  holding  statute 
regulating  foreign  corporation  does  not  invalidate  sale  by  railroad  of 
property  previously  acquired;  Sparks  v.  National  Masonic  Ace.  Assn., 
73  Fed.  286|  holding  service  of  process  on  State  officer  sufficient  by 
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statute;  Metropolitan  Ins.  Co.  v.  McNall^  81  Fed.  896,  holding  State 
officer  cannot  revoke  license  without  just  cause;  Williamis  v.  Gold  Hill 
Min.  Co.,  96  Fed.  457,  foreign  mining  corporations  cannot  mortgage  in 
California  without  two-thirds  consent;  Manchester  Ins.  Co.  v.  Herriott, 
91  Fed.  718,  refusing  to  compel  State  officers  to  grant  license  to  for- 
eign corporation  not  complying  with  regulations;  Cincinnati  etc.  Assur. 
Co.  V.  Rosenthal,  55  111.  90,  8  Am.  Rep.  628,  refusing  recovery  on  note 
to  foreign  corporation  not  complying  with  statute;  Carroll  v.  East  St. 
Louis,  67  111.  571,  16  Am.  Rep.  634»  holding  invalid  deed  by  foreign 
corporation  acquiring  land  contrary  to  State  policy;  Western  Union 
Tel.  Co.  v.  Lieb,  76  111.  173,  and  Riley  v.  Western  Union  Tel.  Co.,  47 
Ind.  517,  holding  invalid  tax  on  capital  stock  of  foreign  corporation 
under  statute;  Farmers  etc.  Ins.  Co.  v.  Harrah,  47  Ind.  240,  holding 
valid  State  statutes  regulating  foreign  insurance  companies;  Insurance 
Co.  of  North  America  v.  Brim,  111  Ind.  288,  12  N.  E.  318,  holding  void 
conditions  in  policy  contrary  to  State  laws;  Pl)oenix  Ins.  Co.  v.  Burdett, 
112  Ind.  204,  206,  13  N.  E.  705,  706,  holding  valid  law  requiring  agent 
to  hold  moneys  until  adjustment  of  losses;  State  v.  Insurance  Co.  of 
North  America,  115  Ind.  266,  17  N.  E.  578,  allowing  recovery  of  money 
due  under  retaliatory  statute;  Fred  Miller  Brewing  Co.  v.  Council  Bluffs 
Ins.  Co.,  95  Iowa,  35,  63  N.  W.  566,  Sparks  v.  National  Masonic  Ace. 
Assn.,  10  Iowa,  465,  69  N.  W.  681,  enforcing  judgments  rendered  in 
other  States  under  statutes  regulating  foreign  companies;  Leavenworth 
v.  Booth,  15  Kan.  636,  holding  valid  tax  of  foreign  insurance  company 
by  municipality;  Phoenix  Ins.  Co.  V.  Welch,  29  Kan.  674,  holding  valid 
retaliatory  statute  imposing  taxes  on  foreign  iQsurance  companies; 
Kansas  v.  Phipps,  50  Kan.  618,  34  Am.  St.  Rep.  158,  18  L.  R.  A.  662, 
31  Pac.  1099,  enforcing  anti-trust  law  against  agent  of  combined  insur- 
ance companies;  Dry  den  v.  Grand  Trunk  R.  R.  Co.,  60  Me.  517,  allow* 
ing  recovery  against  foreign  railroad  under  State  statute  regulating 
tickets;  Maine  v.  Western  Union  Tel.  Co.,  73  Me.  525,  holding  valid 
tax  on  telegraph  line;  Reyer  v.  Odd  Fellows'  etc.  Assn.,  157  Mass.  373, 
34  Am.  St.  Rep.  293,  32  N.  E.  472,  enforcing  judgment  of  foreign  State 
court  rendered  ui>on  process  served  on  defendant's  agent  under  stat- 
ute; People  V.  Judge,  21  Mich.  580,  4  Am.  R^.  506,  refusing  mandamus 
to  remove  action  to  United  States  court  where  statute  prohibits  itf 
Hartford  etc.  Ins.  Co.  v.  Raymond,  70  Mich.  502,  38  N.  W.  482,  refus- 
ing mandamus  to  compel  licensing  of  company  not  complying  with 
statute;  People  v.  Gay,  107  Mich.  424,  30  L.  R.  A.  465,  65  N.  W.  293, 
affirming  conviction  for  soliciting  for  foreign  insurance  company  not 
complying  with  statute;  Seamans  v.  Christian  etc.  Mill  Co.,  66  Minn. 
207,  68  N.  W.  1066,  refusing  recovery  of  premiums  to  company  not  com- 
plying with  statute ;  Moses  v.  State,  65  Miss.  60,  3  South.  141,  and  State 
y.  Stone,  118  Mo.  402,  40  Am.  St.  Rep.  395,  25  L.  R.  A.  247,  24  S.  W. 
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167,  upholding  conviction  of  agent  of  insurance  company  not  comply* 
ing  with  statute;  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  391,  58  Am.  St.  Bep. 
641,  35  L.  B.  A.  229,  38  S.  W.  86,  refiising,  in  action  on  policy,  to  allow 
defense  prohibited  by  statute.;  Williams  v.  Scullin,  59  Mo.  App.  33, 
refusing  to  enforce  subscription  to  foreign  corporation  not  complying 
with  statute;* Erhhardt  v.  Robertson,  78  Mo.  App.  412,  note  to  foreign 
corporation  not  complying  with  requirements  to  do  business  is  void; 
Cravens  v.  New  York  Ins.  Co.,  148  Mo.  614,  50  S.  W.  527,  allowing 
recovery  against  foreign  company,  under  statute,  notwithstanding  terms 
of  policy  contra;  Ex  parte  Cohn,  13  Nev.  426,  remanding  prisoner  vio- 
lating statute  taxing  premiums  of  foreign  insurance  company;  Common- 
wealth V.  Boswell,  173  Mass.  120,  53  N.  E.  133,  affirming  conviction 
under  statute  requiring  insurance  brokers  to  obtain  licenses;  Hickman 
V.  State,  62  N.  J.  L.  504,  41  Atl.  943,  and  List  v.  Commonwealth,  118 
Pa.  St.  327,  328,  12  Atl.  279,  280,  affirming  conviction  of  agent  of  for- 
eign insurance  company  'Uot  compljdng  with  statute;  People  v.  Fire 
Assn.  of  Philadelphia,  92  N.  Y.  325,  44  Am.  Bep.  388,  enforcing  re- 
taliatory statute  taxing  foreign  insurance  company;  Range  Co.  v. 
Carver,  118  N.  C.  335,  24  S.  E.  353,  enforcing  State  tax  on  all  peddlers ; 
New  York  Life  Ins.  Co.  v.  Best,  23  Ohio  St.  113,  and  Morse  v.  Home 
Ins.  Co.,  30  Wis.  503,  11  Am.  Bep.  585,  both  holding  valid  statute  re- 
quiring foreign  insurance  companies  to  agree  not  to  remove  actions  to 
Federal  courts;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  539, 
holding  valid  tax  on  gross  receipts  of  foreign  interstate  telegraph  com- 
pany; Commonwealth  v.  New  York  etc.  R.  R.  Co.,  129  Pa.  St.  476,  16 
Am.  St.  Bep.  727,  18  Atl.  413,  enforcing  tax  on  bohds  of  foreign  rail- 
road; Osborne  v.  Mayor  etc.,  44  Ala.  499,  enforcing  municipal  license 
tax  on  all  interstate  express  and  railroad  companies;  Nelms  v.  Edin- 
burg  etc.  Mortgage  Co.,  92  Ala.  159,  9  South.  141,  holding  general  aver- 
ment of  compliance  with  statute  sufficient  on  foreclosure;  Noble  v. 
Mitchell,  100  Ala.  531,  532,  25  L.  B.  A.  241,  242,  14  South.  584,  585, 
holding  agent  of  foreign  insurance  company  liable  for  loss  under  stat- 
ute; Central  R.  R.  etc.  Co.  v.  Georgia  Const,  etc.  Co.,  32  S.  C.  345,  11 
S.  E.  202,  upholding  statute  granting  residents  greater  rights  of  action 
against  foreign  corporation  than  nonresidents;  Sanall  v.  Atlantic  etc. 
Ins.  Co.,  53  S.  C.  245,  31  S.  E.  231,  enforcing  penalty  against  foreign 
insurance  company  not  complying  with  statute;  Wright  v.  Lee,  2  S.  D. 
609,  51  N.  W.  710,  holding  valid  an  assignment  of  foreign  corporation 
not  complying  with  statute;  Wright  v.  Lee,  4  S.  D.  242,  55  N.  W.  932, 
holding  rights  of  foreign  corporation  not  complying  with  statute  can- 
not be  attacked  collaterally;  Gude  v.  Dakota  etc.  Ins.  Co.,  7  S.  D.  650, 
58  Am.  St.  Bep.  864,  65  N.  W.  28,  enforcing  foreign  judgment  rendered 
on  process  served  on  agent  under  statute;  Dugger  v.  Mechanics'  etc. 
Ins.  Co.,  95  Tenn.  251,  28  L.  B.  A.  798,  32  S.  W.  6,  enforcing  full  lia- 
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bility  of  company,  notwithstanding  policy  contra,  under  statute;  life 
Ins.  Co.  V.  Spratley,  99  Tenn.  328,  44  L.  XL  A.  444,  42  S.  W.  146,  enforc- 
ing judgment  on  process  served  on  representative  under  statute;  Taber 
V.  Interstate  Bldg.  etc.  Co.,  91  Tex.  95,  40  S.  W.  956,  and  Huffman  v. 
Western  Mtg.  Co.,  13  Tex.  Civ.  App.  170,  36  S.  W.  306,  both  holding 
foreign  corporation  must  allege  and  prove  compliance  with  statute  to 
maintain  suit;  Empire  Mills  v.  Alston  Grocery  Co.,  4  Tex.  App.  Civ.  349, 
12  L.  XL  A.  867, 16  8.  W.  606,  holding  liable  as  partnership,  an  incorpora- 
tion in  Iowa  not  permitted  in  Texas;  Phoenix  Ins.  Co.  v.  Levy,  12 
Tex.  Civ.  App.  47,  33  S.  W.  993^  enforcing  pa3nnent  of  loss  and  refus- 
ing to  allow  company  to  rebuild  as  provided  in  policy;  Town  of  St^ 
Albans  v.  National  Car.  Co.,  57  Vt.  82,  enforcing,  by  mandamus,  taxa- 
tion of  stock  of  nonresident  stockholders;  Manhattan  Ins.  Co.  v.  War- 
wick, 20  Gratt.'  623,  3  Am.  Rep.  222,  enforcing  payment  of  policy  not- 
withstanding violation  of  terms  during  war;  State  v.  Doyle,  40  Wis. 
197,  22  Am.  Bep.  701,  granting  mandamus  for  revocation  of  license 
of  foreign  insurance  company  not  complying  with  statute;  State  v. 
United  States  Accident  Assn.,  67  Wis.  629,  31  N.  W.  231,  holding  ser- . 
vice  of  summons  on  insurance  agent  sufficient  under  statute;  Stan- 
hilbcr  V.  Mutual  Mill  Ins.  Co.,  76  Wis.  291,  46  N.  W.  223,  refusing  de- 
fense on  policy  not  permitted  by  statute;  Larson  v.  Aultman  &  Taylor 
Co.,  86  Wis.  284,  39  Am.  St.  Bep.  894,  66  N.  W.  916,  holding  statute 
of  limitations  does  not  run  in  favor  of  nonresident  foreign  corporation ; 
Wyman  v.  Kimberly-Clark-  Co.,  93  Wis.  669,  67  N.  W.  933,  refusing  re- 
covery on  notes  barred  by  special  statute  of  limitations  applying  only 
to  foreign  companies;  Lewis  v.  American  Savings  etc.  Co.,  98  Wis. 
221,  89  L.  XL  A.  666,  73  N.  W.  798,  giving  to  receiver  in  Wisconsin 
securities  of  foreign  corporation  deposited  under  statute;  dissenting 
opinion  in  Slaughter-House  Cases,  16  Wall.  98,  21  L.  Ed.  415,  majority 
holding  exclusive  grant  of  right  to  maintain  slaughter-houses  valid; 
dissenting  opinion  in  Home  Ins.  Co.  v.  Morse,  20  Wall.  458,  22  L.  Ed. 
370,  majority  holding  void  a  statute  requiring  foreign  insurance  com- 
panies to  agree  not  to  remove  actions  to  Federal  courts;  dissenting 
opinion  in'Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  19, 
24  L.  Ed.  714,^  majority  holding  Congress  may  regulate  telegraph  com- 
panies, and  State  cannot  exclude  them;  dissenting  opinion  in  Phila- 
delphia Fire  Assn.  v.  New  York,  119  U.  S.  124,  125,  80  L.  Ed.  348,  349, 
7  Sup.  Ct.  116,  majority  affirming  State  right  to  impose  special  tax 
on  foreign  corporations;  dissenting  opinion  in  Hooper  v.  California, 
156  U.  S.  660,  39  L.  Ed.  302,  16  Sup.  Ct.  212,  majority  holding  valid 
State  law  imposing  fine  for  procuring  insurance  from  foreign  corpora- 
tion not  complying  with  State  laws;  dissenting  opinion  in  Blake  v. 
McClung,  172  U.  S.  264,  43  L.  Ed.  442,  19  Sup.  Ct.  175,  majority  holding 
foreign  corporation's  claims  may  be  subordinated  to  State  creditors; 
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dissenting  opinion  in  Gnnn  v.  White  Sewing  Machine  Co.,  57  Ark.  40, 
18  L.  R.  A.  209,  20  S.  W.  594,  majority  allowing  recovery  on  bond  given 
by  agent  to" foreign  corporation;  dissenting  opinion  in  Swift  v.  Richard- 
son, 7  Houst.  367,  32  Atl.  149,  majority  granting  mandamus  against 
officer  of  foreign  corporation  to  allow  copies  from  books;  dissenting 
opinion  in  Potter  v.  Rio  Arriba  etc.  Cattle  Co.,  4  N.  M.  676  (177),  17 
Pac.  620,  majority  granting  specific  performance  of  contract  for  sale 
of  land ;  Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S.  U,  26|  L.  Ed.  644, 
holding  railroad  organized  in  one  State,  doing  business  in  another,  may 
remove  action  to  Federal  court ;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
732,  28  L.  Ed.  1138,  5  Sup.  Ct.  740,  holding  making  of  single  contract 
does  not  bring  corporation  within  laws  regulating  foreign  corporations; 
Noble  V.  Mitchell,  164  U..  S.  372,  41  L.  Ed.  478,  17  Sup.  Ct.  Ill,  con- 
struing State  statute  regulating  foreign  insurance  companies;  North- 
western Fertilizing  Co.  v.  Hyde  Park,  3  Biss.  482,  Fed.  Cas.  10,336, 
allowing  corporation  same  rights  as  individual,  to  prevent  interference 
with  business;  Hamilton  v.  Mutual  etc.  Ins.  Co.,  9  Blatchf.  254,  Fed. 
Cas.  5986,  holding  policy  was  not  forfeited  by  nonpayment  of  premiums 
during  war;  Rust  v.  United  Water-Works  Co.,  ^  Fed.  134, 17  C.  C.  A. 
16,  holding  officers  of  corporation  enjoined  by-6tate  of  creation,  can- 
not act  outside ;  Wagner  v.  Meakin,  92  Fed.  82,  ^  C.  C.  A.  577,  holding 
foreign  corporation  soliciting  orders  through  -agents  is  not  subject  to 
State  regulation  as  ''doing  business"  therein;  Barnes  v.  People,  168 
111.  430,  48  N.  E.  93,  holding  agent  of  unincorpomted  insurance  associa- 
tion not  liable  for  noncompliance  with  statute  regulating  foreign  com- 
panies; Barber  Asphalt  Paving  Co.  v.  New  Orleans,  41  La.  Ann.  1017, 

6  South.  794,  holding  State  cannot  tax  debts  due  a  foreign  corporation 
by  its  residents;  Parker  v.  North  British  etc.  Ins.  Co.,  42  La.  Ann.  431, 

7  South.  600,  holding  invalid,  tax  on  gross  receipts  of  foreign  insurance 
company  under  State  Constitution;  Lumbermen's  Ins.  Co.  ▼.  E^ansas 
etc.  R.  R.  Co.,  149  Mo.  179,  50  S.  W.  286,  allowing  recovery  to  foreign 
company  in  right  of  person  insured;  Vanderpoel  v.  Gorman,  140  N.  Y. 
569,  37  Am.  St.  Rep.  603,  24  L.  R.  A.  550,  35  N.  E.  934,  holding  valid 
assignment  by  foreign  corporation,  which  is  prohibited  to  domestic  com- 
panies; Insurance  Co.  of  North  America  v.  Commonwealtb,  87  Pa.  St. 
182,  30  Am.  Rep.  354,  enforcing  payment  under  law  taxing  all  premiums 
of  domestic  companies;  Van  Steuben  v.  Central  R.  R.  Co.,  178  Pa.  St. 
373,  34  L.  R.  A.  579,  35  Atl.  993,  holding  railroad  lease^  contrary  to 
statute,  void  in  action  for  damages  for  fire. 

Distinguished  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  69  L.  Ed. 
197,  35  Sup.  Ct.  57,  declaring  void  a  statute  which  requires  filing  of 
name  of  resident  agent  of  corporation  as  condition  precedent  to  right 
to  sue;  Haskell  v.  Cowham,  187  Fed.  409, 109  C.  C.  A.  235,  holding  State 
could  not  prevent  Oklahoma  corporation  from  piping  natural  gaa  with* 
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eat  State;  Lehigh  Portland  Centent  Co.  v.  McLean,  245  Hi.  329,  1$7 
Am.  St.  Bep.  322,  92  N.  E.  249,  holding  Pennsylvania  corporation  sell- 
ing in  Illinois  through  agents  is  not  subject  to  dause  in  statute  requir- 
ing registration  of  foreign  corporations;  Commonwealth  v.  Gr^ory, 
121  Ky.  263,  264,  89  S.  W.  170,  holding  statute  requiring  agents  of 
foreign  insurance  companies  to  obtain  license  is  void  on  account  of  ex- 
cepting domestic  agents;  State  v.  Schofield,  136  La.  718,  67  South.  563, 
holding  license  imposed  on  agent  selling  articles  located  in  another  State 
is  in  conflict  with  interstate  commerce;  Louisville  *  etc.  R.  Co.  v.  State, 
107  Miss.  598,  65  South.  881,  holding  laws  affecting  interstate  railroad 
are  violative  of  contract  with  United  States;  J.  R.  Watkins  Medical  Co. 
V.  Holloway,  182  Mo.  App.  148,  168  S.  W.  292,  holding  Minnesota  cor- 
poration  soliciting  orders  in  Missouri,  deliveries  to  be  made  from  Minne- 
sota, was  engaged  in  interstate  commerce;  New  York  Life  Ins.  Co.  v. 
Bradley,  83  S.  C.  424,  65  S.  E.  434,  refusing  to  uphold  tax  on  foreign 
insurance  company  where  it  appeared  to  be  property  tax;  Loverin  & 
Browne  Co.  v.  Travis,  135  Wis.  328,  330,  115  N.  W.  831,  holding  ship- 
ment by  foreign  corporation  of  small  orders  in  one  large  package,  to  h4 
delivered  by  agent,  constituted  interstate  commerce;  Home  Insurance 
Co.  V.  Morse,  20  WaB.  455,  22  L.  Ed.  369,  holding  void  a  statute  re- 
quiring foreign  insurance  companies  to  agree  not  to  remove  actions 
to  Federal  courts;  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96 
U.  S.  12,  24  L.  Ed.  711,  holding  State  cannot  exclude  interstate  tele- 
graph company,  and  Congress  may  regulate  them ;  McCall  v.  California, 
136  U.  S.  112,  84  L.  Ed.  894, 10  Sup.  Ct.  883,  holding  void  t^x  on  agency 
of  interstate  railroad;  Crutcher  v.  Kentucky,  141  U.  S.  59,  36  L.  Ed. 
653,  11  Sup.  Ct.  854,  holding  invalid  State  law  regulating  foreign  ex- 
press companies;  Indiana  v.  Pullman  Palace  Car  Co.,  11  Biss.  566,  16 
Ped.  200,  holding  invalid  State  law  taxing  car  company  engaged  in 
interstate  business ;  Gunn  v.  White  Sewing  Machine  Co.,  5*^  Ark.  33,  38 
Am.  St.  Rep.  224,  18  L.  R.  A.  207,  20  S.  W.  592,  allowing  recovery  on 
bond  given  by  agent  to  foreign  corporation;  Utley  v.  Clark  etc.  Min. 
Co.,  4  Colo.  *371,  holding  failure  to  comply  with  regulations  does  not 
affect  capacity  to  sue;  Caldwell  v.  Armour,  1  Penne.  (Del.)  549,  43  Atl. 
518,  foreign  corporations  may  not  be  served  in  personal  actions  by  leav- 
ing summons  with  agent;  Osborne  v.  State,  33  Fla.  179,  89  Am.  St.  Rep. 
110,  25  L.  R.  A.  126,  14  South.  593,  holding  State  tax  on  express  com- 
panies cannot  apply  to  interstate  business;  Coit  v.  Sutton,  102  Mich. 
326,  25  L.  R.  A.  820,  60  N.  W.  690,  and  Moline  Plow  Co.  v.  Wilkinson, 
105  Mich.  59,  62  N.  W.  1120,  holding  statute  taxing  foreign  corpora- 
tions does  not  apply  to  one  selling  through  a  drummer;  Powder  River 
Cattle  Co.  V.  Commrs.  of  Custer  County,  9  Mont.  149,  22  Pac.  384, 
allowing  foreign  corporation  to  sue  for  repayment  of  taxes,  without 
compliance  with  statute;  McNaughton  Co.  v.  McGirl^  20  Mont.  134, 


8  Wall.  168-185  NOTES  ON  U.  S,  REPORTS.  798 

63  Am.  St.  Bep.  617,  38  L.  R.  A.  371»  49  Pac.  655,  holding  statute  cannot 
apply  to  purchases  by  agent  for  foreign  corporation;  Singer  Mfg.  Co. 
V.  Hardee,  4  N.  M.  680  (333),  16  Pac.  607,  holding  State  statute  regvL- 
lating  foreign  corporations  invalid  as  a  regulation  of  interstate  com- 
merce ;  People  ex  rel.  Seth  Thomas  Clock  Co.  v.  Wemple,  138  N.  Y.  14, 
19  L.  R.  A.  699,  33  N.  E.  724,  holding  invalid  tax  on  foreign  interstate 
railroad;  American  Union  Tel.  Co.  v.  Western  Union  Tel.  Co.,  67  Ala. 
31,  42  Am.  Rep.  92,  refusing  to  enjoin  interstate  telegraph  company; 
Ware  v.  Hamilton  Shoe  Co.,  92  Ala.  148,  9  South.  136,  enforcing  con- 
tract between  citizen  and  foreign  corporation,  not  complying  with  stat- 
ute; New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ,  App.),  41  S.  W.  688, 
holding  invalid  a  law  imposing  penalty  on  insurance  company  for  fail- 
ure to  pay  promptly. 

Taxation   of  foreign   corporations — Discriminating  against    them. 
Note,  96  Am.  Dec.  338. 

Power  of  OongresB  to  regulate  commerce,  includes  commecee  by  In- 
dividuals, partnersbips,  associations  and  corporations. 

Approved  in  Pullman  Co.  v.  Kansas,  216  U.  S.  67,  71,  72,  73,  54  L.  Ed. 
886,  387,  388,  30  Sup.  Ct.  232,  holding  tax  on  Pullman  Car  Company 
a  tax  on  means  used  in  interstate  commerce  and  not  valid  when  levied 
by  State;  Charleston  etc.  Ry.  Co.  v.  Anchors,  10  Ga.  App.  325,  73  S.  E. 
552,  holding  employee  injured  while  repairing  track  of  interstate  rail- 
road does  not  come  under  Federal  liability  act;  Roland  M.  Baker  Co.  v. 
Brown,  214  Mass.  203,  100  N.  E.  1028,  holding  act  providing  effect  of 
domestic  indorsements  of  bills  of  lading  not  an  interference  with  inter- 
state commerce;  Creek- American  S{)onge  Co.  v.  Richardson  Drug  Co., 
124  Wisv  474, 109  Am.  St.  Rep.  961, 102  N.  W.  890,  transaction  by  which 
goods  are  sold  to  resident  by  foreign  corporation  and  are  consigned 
to  local  agent  of  foreign  corporation  for  delivery  to  purchaser,  is  inter- 
state commerce ;  dissenting  opinion  in  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  372,  48  L.  Ed.  714,  24  Sup.  Ct.  436,  majority  holding 
combination  by  stockholders  in  two  competing  interstate  railroads  to 
form  holding  company  violates  anti-trust  act;  dissenting  opinion  in 
Francis  v.  United  States,  188  U.  S.  383,  47  L.  Ed.  612,  23  Sup.  Ct.  337, 
majority  holding  duplicate  slip  retained  by  agent  of  lottery  company 
not  within  act  of  March  2,  1895;  Gloucester  Ferry  Co.  v,  Pei^nsylvania, 
114  U.  S.  204,  29  L.  Ed.  162,  5  Sup,  Ct.  828,  holding  void  taxation  of 
ferry  between  States;  Philadelphia  Fire' Assn.  v.  New  York,  119  U.  S, 
117,  30  L.  Ed.  346,  7  Sup.  Ct.  112,  affirming  State  right  to  tax  foreign 
corporations;  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
343,  30  L.  Ed.  1204,  7  Sup.  Ct.  1124,  holding  State  tax  on  receipts  of 
steamship  company  doing  interstate  and  foreign  business  is  invalid; 
Indiana  v.  Pullman  Car  Co.,  11  Biss.  566,  16  Fed.  200,  holding  invalid 
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State  tax  on  oar  company  doing  interstate  business;  Stockton  v.  Balti- 
more etc.  R.  R.  Co.,  32  Fed.  14,  holding  valid  grant  by  Congress  of  per- 
mission to  bnild  bildge  between  States ;  Gunn  v.  White  Sewing  Machino 
Co.,  57  Ark.  33,  88  Am.  St.  Rep.  224,  18  L.  R.  A.  207,  20  S.  W.  592, 
allowing  recovery  on  bond  given  by  agent  to  foreign  corporation;  Mc- 
Naughton  Co.  v.  McGirl,  20  Mont.  128,  63  Am.  St.  Rep.  612,  38  L.  R.  A. 
869,  49  Pac.  652,  holding  State  statute  cannot  apply  to  purchases  by 
agent  for  foreign  corporation;  Singer  Mfg.  Co.  v.  Hardee,  4  N.  M.  681 
(333),  16  Pac.  607,  holding  State  statute  r^ulating  foreign  corporations 
invalid  as  a  regulation  of  commerce;  Bateman  v.  Western  etc.  Milling 
Co.,  1  Tex.  Civ.  App.  92,  20  S.  W.  932,  holding  invalid  a  State  statute 
regulating  business  pf  foreign  corporation  done  through  drummer; 
State  V.  Richards,  32  W.  Va.  353,  8  L.  R.  A.  708,  9  S.  E.  247,  enforcing 
license  tax  against  agent  of  foreign  sewing-machine  company,  under 
statute  taxing  all  traveling  agents ;  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  12,  24  L.  Ed.  711,  holding  Congress  may  regulate  tele- 
graph companies  and  State  cannot  exclude  them;  Cooper  Mfg.  Co.  v. 
Ferguson,  113  ]J.  S.  734,  28  L.  Ed.  1139,  5  Sup.  Ct.  741,  holding  making 
of  single  contract  within  the  State  does  not  bring  corporation  under 
laws  regulating  foreign  corporations;  Brown  v.  Houston,  114  U.  S. 
631,  29  L.  Ed.  260,  5  Sup.  Ct.  1096,  holding  coal  shipped  from  one  State 
into  another  may  be  taxed  by  the  latter. 

Distinguished  in  dissenting  opinion  in  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  52,  54  L.  Ed.  876,  30  Sup.  Ct.  190,  majority  holding 
tax  on  telegraph  company,  tax  on  interstate  commerce  and  void. 

Issuing  policy  of  fire  Insurance  is  not  a  traensaction  of  commerce,  nor 
are  tlie  policies  articles  of  commerce,  uar  are  they  interstate  transactions, 
though  the  parties  reside  in  different  States;  hence  State  law  imposing 
license  on  foreign  insurance  companies  is  not  a  regulation  of  conmierce. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U^  S. 
25,  Ann.  Caa.  1915D,  1087,  59  L.  Ed.  824,  35  Sup.  Ct.  496,  holding  void 
a  tax  imposed  on  insurance  policies  covering  goods  shipped  to  foreign 
ports  as  a  duty  on  exports;  New  York  Ldfe  Ins.  Co.  v.  Deer  Lodge 
County,  231  U.  S.  502,  505,  506,  507,  508,  511,  68  L.  Ed.  836,  836,  837, 
839,  34  Sup.  Ct.  167,  upholding  tax  levied  on  surplus  premiums  of  for- 
eign insurance  company;  Ware  etc.  Co.  v.  Mobile  County,  209  U.  S.  411, 
14  Ann.  Cas.  1081,  52  L.  Ed.  858,  28  Sup.  Ct.  526,  holding  taking  orders 
for  grain  and  cotton  and  transmitting  them  to  other  States  is  not  inter- 
state commerce^  Buck  Stove  etc.  Co.  v.  Vickers,  226  U.  S.  215,  57  L.  Ed. 
192,  33  Sup.  Ct.  41,  refusing  to  uphold  statute  of  Kansas  requiring  for- 
eign corporations  to  file  statement  of  financial  condition  as  condition 
precedent  to  doing  business;  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  34^  54  L.  Ed.  869,  30  Sup.  Ct.  190,  holding  tax  on  property  of 


No^  /^'^^ake  agreement   with  insurance  companies  as  to 

V^  ^^^pujation  as  to  notice  shall  be  void,  is  valid  as  to 
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68  Am.  St.  Rep.  617,  38  L.  R.  A.  371,  49  ^  j^d  void ;  Williams  v. 

apply  to  purchases  by  agent  for  to-  jsi,  upholding  State  tax 

V.  Hardee,  4  N.  M.  680  (333),  "  ^te  limfts;  New  York  life 

lating  foreign  corporations  i'  ^  1124,  20  Sup.  Ct.  967,  ap- 

merce;  People  ex  rel.  Seth  *"  J  to  State  law,  though  policy 

19  L.  R.  A.  699,  33  N.  E.  '  ^^ton  CJo.  v.  Allen,  216  Fed.  546, 

railroad ;  American  Uni'  ♦  ''^     }! Doyle,  210  Fed.  183,  both  holding 

31,  42  Am.  Rep.  92,  r  ^^te  commerce  and  not  under  juris- 

Ware  v.  Hamilton  S*  ^l^vdr  Co.,  173  Fed.  733,  holding  insur- 

tract  between  citizf  -^ptcy  act;  Ware  v.  Mobile  County,  146 

ute ;  New  York  I '  ^  i4  L.  R.  A.  (N.  S.)  1081,  41  South.  155, 

holding  invalid  .    >**^^  buying  and  selling  gprain  and  cotton  for 

ure  to  pay  pr  ,  ^^Led  i^  interstate  commerce;  Continental  Ins. 

Taxatir  ^  ^^39  South.  207,  Code  1896,  §  2619,  providing 

y^i'^^fjap&ny;  Aetna  Ins.  Co.  v.  Commonwealth,  106  Ky. 

y '"^Ja^ }ioling  conspiracy  to  fix  insurance  rate  not  indictable 

/        Jlf^^f'\^&tixig  prices  of  merchandise;  New  York  Life  Ins. 

^        >  '%^%dge  County,  43  Mont.  249,  116  Pac.  912,  upholding  tax 

n^P^'^^i3  of  foreign  insurance  company ;  State  v.  Insurance  Co. 

^W'^iCrica*  71  Neb.  351,  106  N.  W.  768,  holding  there  is  no 

^y<?/*^*  h^tvreen  fire,  life  and  marine  insurance;  McCarter  v.  Fire- 

i^'^^C  ^''  ^^  ^'  '^'  ^'  ^^^'  ^^  ^^^'  ^^^'  refusing  injunction  re- 
fi>^.'^'  if  insurance  companies  from  combining  to  raise  rates;  People 
^^^^%f  176  N.  Y.  321,  96  Am.  St  Rep.  628,  67  N.  E.  591,  holding 
V.  '^*  f  foreign  corporation  swearing  falsely  before  notary  guilty  of 
^^^ry;  D'Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenn.  672,  573,  69  S.  W. 
^"^  holding  business  of  foreign  insurance  company  not  interstate  com- 
^^eree;  Smith  v.  Jackson,  103  Tenn.  675,  54  S.  W.  982,  upholding  privi- 
^     tax  upon  agents  for  laundries  located  outside    State;  Harris  v. 
^^monwealth,  113  Va.  571,  Ann.  Oas.  1913E,  597,  38  L.  R.  A.  (N.  S.) 
45s,  73  3'  ^'  ^^^9  holding  combination  of  insurance  companies  to  raise 
rates  not  a  criminal  offense;  Ashland  Lumber  Co.  v.  Detroit  Salt  Co., 
114  Wis.  78,  89  N.  W.  908,  upholding  statute  declaring  void  contracts 
in  corporation's  behalf  made  before  compliance  with  statute;  dissent- 
ing opinion  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  377, 
48  If.  Ed.  716,  24  Sup.  Ct.  436,  majority  holding  combination  by  stock- 
liolders  in  two  competing  interstate  railroads  to  form  holding  company 
violates  anti-trust  act;  dissenting  opinion  in  Lottery  Case,  188  U.  S. 
367,  47  L.  Ed.  505,  23  Sup.  Ct.  331,  court  holding  carriage  of  lottery 
tickets  from  State  to  State  interstate  commerce;  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  573,  19  L.  Ed.  1031,  holding  valid  law  taxing 
foreign  in&orance  companies;  Hooper  v.  Calif omiai  155  XT.  S.  653,  654^ 
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'\300,  15  Sup.  Ct.  209,  210,  holding  valid  State  law  imposing 

^n  procuring  insurance  from  foreign  corporation  which  has 

with  State  laws ;  Berry  v.  Mobile  Life  Ins.  Co.,  3  Fed.  Cas. 

jj  recovery  on  policy;  Caesar  v.  Capell,  83  Fed.  409,  holding 

.n  and  mortgage  does  not  bring  foreign  corporation  within 

egulations;  Farmers'  etc.  Ins.  Co.  v.  Harral),  47  Ind.  240,  hold- 

«alid  State  statute  regulating  foreign  insurance  companies;  Insur* 

xe  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  183,  30  Am. 
^p.  356,  enforcing  payment  under  law  taxing  all  premiimis  of  domestic 
companies;  list  v.  Commonwealth,  118  Pa.  St.  327,  328,  12  Atl.  279, 
280,  convicting  agent  of  foreign  insurance  company  not  complying  with 
statute ;  Queen  Ins.  Co.  v.  State,  86  Tex.  265,  22  L.  B.  A.  491,  24  S.  W. 
401,  holding  anti-trust  law  does  not  apply  to  combination  of  insurance 
companies;  dissenting  opinion  in  Kansas  v.  Phipps,  50  Kan.  620,  34 
Am.  St  Rep.  160,  18  L.  R.  A.  663,  31  Pac.  1100,  majority  enforcing 
anti-trust  law  against  agent  of  combined  inmirance  companies;  Pensa- 
cola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  12,  24  L.  Ed.  711, 
holding  Congress  may  regulate  telegraph  companies  and  State  cannot 
exclude  them;  Trademark  Cases,  100  U.  S.  95,  25  L.  Ed.  552,  holding 
legislation  of  Congress  in  regard  to  trademarks  void ;  Cooper  Mfg.  Co. 
V.  Fei^uson,  113  U.  S.  737,  28  L.  Ed.  1140,  5  Sup.  Ct.  743,  holding  mak- 
ing of  single  contract  within  the  State  does  not  bring  corporation  within 
laws  regulating  foreign  corporations;  Kansas  v.  Phipps,  50  Kan.  615, 
34  Am.  St  Rep.  155,  18  L.  R.  A.  661,  31  Pac.  1098,  enforcing  anti-trust 
law  against  agent  of  combined  insurance  companies;  Ex  parte  Martin, 
7  Nev.  142,  8  Am.  Rep.  706,  affirming  conviction  xmder  State  law  re- 
quiring revenue  stamp  on  foreign  bills  of  exchange;  Western  Union 
Tel.  Co.  V.  Richmond,  26  Gratt.  23,  enforcing  payment  of  municipal 
license  tax  on  foreign  interstate  telegraph  company. 

Distinguished  in  Reilly  v.  United  States,  106  Fed.  901,  902,  46 
C.  C.  A.  25,  sustaining  conviction  tor  carrying  lottery  ticket  from  one 
State  to  another;  Belle  City  etc.  Co.  v.  Frizzell,  31  Idaho,  10,  81  Pac. 
60,  foreign  corporation  selling  machinery  to  citizens  of  this  State  on 
orders  to  be  approved  by  it,  taken  by  agent  is  not  doing  business  here 
within  act  requiring  such  corporations  to  file  articles;  Aetna  Ins.  Co. 
V.  Commonwealth,  106  Ky.  864,  51  S*  W.  627,  holding  combination  to 
maintain  notes  of  insurance  is  not  within  statute  making  it  offense  to 
combine  for  purpose  of  controlling  or  regulating  price  of  merchandise; 
dissenting  opinion  in  McCarter  v.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  396, 
136  Am.  St.  Rep.  708,  18  Aim.  Caa.  1048,  29  L.  R.  A.  (N.  S.)  1194,  73 
Ail.  415,  majority'  holding  insurance  contract  in  restraint  of  trade 
ultra  vires  and  void. 

Power  of  State  to  exact  licenses  and  charge  therefor.    Note,  52 
Am.  Dec.  338,  884. 

VI— 61 


8  Wall.  168-185         NOTES  ON  U.  S.  REPORTS.  802 

Place  where  contract  is  deemed  to  have  been  made.    Note,  99  Am. 
Dec.  671. 

Constitutionality    o£    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  664. 

Insurance  company  as  engaged  in  trade  or  commerce.    Note,  Ann. 
Gas.  1913B,  991. 

Contract  for  buying  and  selling  futures  as  subject  of  interstate 
commerce.    Note,  14  Ann.  Gas.  104,  1085. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  B.  A.  312. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
646. 

State  statute  compelling  foreign  insurance  company  to  obtain  a  license 
and  deposit  bonds  is  not  in  cpnflict  witli  clause  of  United  States  Oonstita- 
tion  'that  the  citizens  of  each  State  shall  be  entitled  to  all  the  piiYileges 
and  immunities  of  citizens  in  the  several  States,'*  nor  with  the  clause  that 
Congress  shall  have  power  'to  regulate  commerce  with  foreign  nations  and 
among  tbe  several  States." 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  39  South.  849,  upholding  Act  No.  170,  of  1898,  taxing  credits 
representing  to  equivalent  thereof  amount  of  property  of  foreign  cor- 
poration utilized  by  it  in  business  in  State ;  State  v.  Hammond  -Packing 
Co.,  110  La.  186,  34  South.  370,  holding  Federal  Constitution  guarantee- 
ing to  citizens  privileges  and  immunities  not  invalidating  State  license 
tax  upon  foreign  corporations ;  Duryea  v.  Muse,  117  Wis.  407,  94  N.  W. 
367,  holding  Rev.  Stats.  1898,  §  1694,  Tequiring  assignees  of  voluntary 
assignments  for  benefit  of  creditors  to  be  resident  of  State,  valid; 
Ducat  V.  Chicago,  10  Wall.  415,  19  L.  Ed.  978,  following  rule  where 
statute  imposed  fees  on  foreign  insurance  company;  Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  539,  24  L.  Ed.  151,  holding  valid  a  statute 
directing  forfeiture  of  license  of  foreign  insurance  company  when  it 
removes  an  action  to  Federal  courts;  List  v.  Commonwealth,  118  Pa. 
St.  327,  12  Atl.  279,  convicting  agent  of  foreign  insurance  company 
not  complying  with  statute;  Noble  v.  Mitchell,  100  Ala.  532,  25  L.  B.  A. 
242,  14  South.  585,  enforcing  statutory  liability  of  agent  of  foreign 
insurance  company ;  dissenting  opinion  in  Pensacola  Tel.  Co.  v.  Western 
Union  Tel.  Co.,  96  U.  S.  21,  24  L.  Ed.  714,  majority  holding  Congress 
may  regulate  telegraph  companies  and  State  cannot  exclude  them; 
Kansas  v.  Phipps,  50  Kan.  617,  84  Am.  St.  B«p.  157,  18  L.  B.  A.  662» 
31  Pac.  1099,  enforcing  anti-trust  law  against  agent  of  combine  insurance 
companies. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  2  Ajul.  Gaa.  63. 


/ 


^ 
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Discrimination  against  citizens  of  other  states  as  to  actions  and 
proceedings.    Note,  1  Ann.  Gas.  832. 

Hestrictions   on  business   of  foreign  insurance   companies.    Note, 
24  L.  B.  A.  298. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  69,  88,  86. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
541. 

Discrimination  against  nonresidents,  in  imposing  license  or  occu- 
pation tax.    Note,  40  L.  R.  A.  (N.  8.)  281,  282. 

Quarantine  and  health  laws   and  regulations.    Note,  47  Am.  St. 
Rep.  650. 

Right  of  alien  or  nonresident  to  act  as  executor  or  administrator. 
Note;  3  Ann.  Gas.  990. 

Miscellaneous.  Cited  in  State  ▼.  Brown  etc.  Mfg.  Co.,  18  R.  I.  33^ 
17  L.  R.  A.  863,  25  Atl.  252,  holding  constitutional  a  statute  requiring 
corporations  to  pay  employees  weekly;  Nease  v.  Capehart,  15  W.  Va. 
310,  holding  statute  requiring  of  nonresident  plaintiffs  security  for  costs 
is  constitutional. 

• 

8  WaU.  185-201,  18  L.  Ed.  445,  UNITED  STATES  V.  LANE. 

Commercial  intercourse  between  States  at  war  with  each  other  is  in- 
terdicted unless  specially  permitted  by  the  government. 

Approved  in  Watts,  Watts  &  Co.  v.  Unione  Austriaca  Di  Navigazionc, 
224  Fed.  193,  refusing  to  allow  suit  between  subjects  of  Great  Britain 
and  Austria;  Maddox  v.  United  States,  15  Wall.  60,  21  L.  Ed.  62,  re< 
jecting  claim  for  loss  under  unauthorized  contract  of  United  States 
treasury  agent;  Brown  v.  Hiatt,  1  Dill.  382,  Fed.  Cas.  2011,  holding, 
on  foreclosure,  that  statute  of  limitations  was  suspended  during  Civil 
War;  Tait  v.  New  York  Life  Ins.  Co.,  1  Flipp.  312,  Fed.  Cas.  13,726, 
refusing  recovery  on  mutual  policy  issued  before  the  war  by  northern 
company  to  southerner;  Planters'  Bank  v.  St.  John,  1  Woodl^,  589,  Fed. 
Cas.  11,208,  holding  war  dissolves  partnership  between  residents  of 
hostile  States,  and  one  partner  is  not  liable  on  drafts  of  others;  Lacy 
V.  Sugarman,  12  Heisk.  361,  holding  valid  a  draft  between  pei-sons 
within  the  Federal  lines  during  Rebellion. 

Distinguished  in  Kershaw  v.  Kelsey,  100  Mass.  569,  97  Am.  Dec.  131, 
enforcing  payment  of  rent  under  lease  of  plantation  made  between  citi- 
zens of  Massachusetts  and  Mississippi  during  war. 

Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec.  628. 

Congress  prohibited  commercial  intercourse  between  belligerent  Statea 
during  the  Civil  War,  unless  licensed  by  President. 
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Approved  in  Desmore  v.  United  States,  03  U.  S.  612,  28-  L.  Ed.  960, 
rejecting  claim  for  cotton  seized  by  United  States  when  owner  was  in 
service  of  rebel  government;  Phillips  v.  Hatch,  1  DilL  578,  Fed.  Cas. 
11,094,  holding  void  a  note  made  between  northerner  and  southerner; 
Snell  V.  Dwight,  120  Mass.  13,  refusing  accounting  on  contract  f^r  il- 
legal trading;  McStea  v.  Matthews,  50  N,  Y.  170,  enforcing  partner's 
liability  on  drafts  drawn  after  beginning  of  war  but  before  intercourse 
was  prohibited  by  President. 

Treasury  agent  can  only  contract  in  manner  and  for  xrarposes  pointed 
out  In  treasury  regulations. 

Approved  in  Maddox  v.  United  States,  15  Wall.  60,  21  L.  Ed.  62, 
rejecting  claim  for  loss  under  unauthorized  contract  of  United  States 
treasury  agent;  Snell  v.  Dwight,  120  Mass.  14,  refusing  accounting  on 
contract  for  illegal  trading  during  war^ 

Judgment  of  admiralty  court  on  same  subject  matter  does  not  conclude 
adjudication  of  collateral  matter  of  damages  in  another  action  and  court. 
Approved  in  In  re  White,  45  Fed.  239,  remanding  prisoner  on  second 
application  for  extradition. 

8  Wall.  202-229, 19  L  Ed.  S06v  SEYMOTTB  y.  FREES. 

Wliere  one  agrees  to  perform  services  in  purchasing  lands,  and  another 
to  supply  the  money  and  take  title  in  his  name,  each  to  take  one-half  the 
profits  on  a  sale,  this  constitutes  an  agency  and  not  a  partnership;  but  the 
party  holding  legal  title  holds  it  in  trust  for  the  other,  and  he  has  a  Hen 
thereon  to  the  extent  of  his  interest. 

Approved  in  Hapgood  v.  Berry,  157  Fed.  813,  85  C.  C.  A.  171,  re- 
fusing to  consider  it  a  partnership  where  one  party  was  to  buy,  sell 
and  rent  lands  on  division  of  profits ;,  Donald  v.  Guy,  127  Fed.  232,  hold- 
ing members  of  unincorporated  Virginia  pilot  association  assigning 
members  to  service,  collecting  and  dividing  fees,  jointly  liable  for  neg- 
ligence of  piember  causing  collision;  Bonner  v.  Cross  County  Rice  Co., 
113  Ark.  59,  167  S.  W.  82,  holding  agreement  between  one  furnishing 
capital  and  the  other  skill  in  buying  lands  constituted  trust  of  which 
purchasers  of"  land  were  bound  to  take  note;  Wright  v.  Chilcott,  61 
Or.  568,  121  Pac.  897,  holding  x>erson  purchasing  option  with  idea  of 
forming  corporation  for  sale  of  land  and  equal  division  of  profits 
will  be  deemed  trustee  for  original  option  holder ;  Mankin.  v.  Jones,  68 
W.  Va.  427,  428,  432,  69  S.  E.  983,  985,  holding  agreement  between  two 
parties  to  purchase  land  on  speculation,  title  vesting  in  part,  furnishing 
money,  constituted  trust  and  not  partnership;  dissenting  opinion  in 
Corbin  v.  Holmes,  154  Fed.  603,  83  C.  C.  A.  367,  majority  holding  where 
agreement  was  that  if,  after  ten  years,  sales  made  did  not  reimburse  pur- 
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ebaser,  party  selling  was  to  receive  five  per  cent  commission^  it  was  an 
agency;  dissenting  opinion  in  Steinfeld  v.  Nielsen,  15  Ariz.  456,  139 
Pac.  893,  majority  holding  sale  of  stock  to  be  absolnte  sale  and  not 
resnlting  trust ;  dissenting  opinion  in  Bentley  v.  Brossard,  33  Utah,  428, 
94  Pac.  749,  majority  holding  agreement  to  work  mine  of  owner  on 
profit-sharing  basis  constituted  partnership;  Mee&an  v.  Valentine, 
145  TJ.  S.  620,  36  L.  Ed.  840,  12  Sup.  Ct.  973,  that  a  loan 
for  a  share  of  profits  does  not  make  a  partner;  Blair  v.  Shaeffer,  33 
Fed.  222,  224,  holding  a  similar  agreement  no  partnership;  Green  v. 
Brooks,  81  Cal.  333,  22  Pac.  861,  arguendo ;  Barling  v.  Peters,  131  111.  89, 
declaring  a  trust  on  similar  facts;  Ellsworth  v.  Mace,  33  Ind.  77,  en- 
forcing a  trust;  Chaffraix  v.  Price,  29  La.  Ann.  192,  and  Chaffraix  v. 
Lafitte,  30  La.  Ann.  635,  both  holding  profit-sharing  agreement  no  part- 
nership; dissenting  opinion  in  Graham  v,  Selbie,  8  S.  D.  616,  67  N.  W. 
835,  majority  disallowing  an  alleged  residting  trust;  Shaeffer  v.  Blair, 
149  U.  S.  258,  87  L.  Ed.  725,  13  Sup.  Ct.  859,  construing  a  very  similar 
agreement  to  cited  case;  Townsend  v.  Vandewerker,  160  tl.  S.  179,  40 
L.  Ed.  886,  16  Sup.  Ct.  260,  applying  to  an  agreement  respecting  a 
piece  of  land;  Pendleton  v.  Cowling,  11  Mont.  49^  27  Pac.  389,  holding 
agreement  created  a  trust-relation. 

Distinguished  in  Dexter  v.  McDonald,  196  Mo.  394,  95  S.  W.  365, 
where  one  purchases  land  and  executes  instrument  agreeing  to  give 
another  half  of  net  profits  of  land  when  sold,  no  trust  created  binding 
purchaser  to  hold  title  for  such  person  for  half  interest  in  land; 
Oriental  Realty  Co.  v.  Taylor,  69  Wash.  121, 124  Pac.  491,  holding  agree- 
ment between  one  furnishing  capital  and  one  managing  business,  to 
purchase  tax  titles,  and  give  former  ten  per  cent  on  investment  and 
divide  remaining  profits,  constituted  partnership. 

What  constitutes  partnership.    Note,  30  Am.  Dec.  608. 
What  is  partnership  to  deal  in  realty.    Note,  5  L.  R.  A.  (N.  8.)  507. 
Effect  of  agreement  to  share  profits  to  create  partnership.    Note,  18 
L.  R.  A.  (N.  8.)  1082, 1079. 

Trust  is  where  there  are  interests  distinct  ftom  legal  ownership.  In  law, 
the  absolute  dominion  is  in  the  legal  owner,  hut  these  rights  will  he  enforced 
In  equity.  «. 

Approved  in  Frost  v.  Frost,  165  Mich.  594,  131  N.  W.  61,  upholding 
trust  where  mother  turns  over  money  to  son  resen'ing  interest  for  life; 
International  Pavement  Co.  v.  Richardson,  75  Fed.  594,  holding  where 
one  buys,  with  notice,  an  article  subject  to  stipulation  that  it  will 
not  be  sold  except  to  certain  persons,  he  is  bound  thereby;  James 
v.  Throckmorton,  57  Cal.  381,  construing  an  agreement  to  sell  land  and 
pay  debts  a  trust ;  Ellsworth  v.  Mace,  33  Ind.  77,  and  Barling  v.  Peters, 
131  UL  89,  an  agreement  to  divide  profits  of  sale. 
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Partner  having  property  in  his  name  holds  as  tmstee  for  mem1>er8  of 
firm. 

Approved  in  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette  Mach. 
Co.,  194  Fed.  961,  114  C.  C.  A.  583,  holding  lien  corporation  has  on 
capital  stock  to  cover  liabilities  of  owners  covers  damage  for  breach  of 
contract. 

Cestui  may  sue  for  damages  for  a  breach  of  an  express  agreement  by 
the  trustee,  or  proceed  in  equity  to  enforce  the  trust  and  lien  created  by 
the  contract. 

Approved  in  Jones  v.  Patrick,  140  Fed.  409,  verbal  agreement  to  co- 
operate in  sale  of  mine  and  share  in  profit  is  not  within  statute  of 
frauds  so  as  to  defeat  recovery  of  share  from  party  who  took  interest 
in  mine  as  share  of  profit  from  sale;  Townsend  v.  Vanderwerker,  160 
U.  S.  179,  40  Ii.  Ed.  386,  16  Silp.  Ct.  260,  applying  rule  where  plaintiff 
was  entitled  to  one-half  of  land;  Petrie  v.  Torrent,  88  Mich.  58,  49  N.  W. 
1081,  applying  rule  to  a  profit-sharing  land  transaction. 

'Where,  in  pursuance  of  agreeoMnt  Iwlwreen  A  and  B,  land  is  Iboui^ 
in  A's  name,  and  both  are  to  share  in  the  profits  derived  from  its  resale 
within  five  years,  the  trust  continues  after  the  five  yeaxs  if  there  be  no 
ahandonment  by  B  or  r^udlation  of  the  trust  by  A;  the  burden  of  proving 
such  is  upon  A. 

Distinguished  in  Wright  v.  Fullerton,  2  Hiss.  340,  Fed.  Cas.  18,079, 
where  there  was  an  abandonment  of  the  claim  for  twenty  years. 

Where  there  is  no  disclaimer,  statute  of  limitation  has  no  application  to 
an  express  trust. 

Approved  in  New  Orleans  v.  Warner,  175  U.  S.  130,  44  L.  Ed.  103, 
20  Sup.  Ct.  49,  holding  city  barred  from  pleading  prescription  to  ap- 
plication for  enforcement  of  trust;  Eddy  v.  San  Francisco,  148  Fed. 
280,  under  California  statute  providing  for  issuance  of  bonds  for  widen- 
ing Dupont  street,  city  not  liable  for  failure  to  levy  taxes  for  payment 
of  bonds  to  bondholder  who  brought  suit  eight  years  after  maturity 
of  bonds  and  over  twenty  years  after  their  issuance;  Patterson  v. 
Hewitt,  11  N.  M.  42,  55  L.  R.  A.  658,  66  Pac.  665,  applying  rule  where 
claimants  of  conflicting  mining  claim  agreed  to  abandon  claims  and  make 
ones  in  name  of  one  of  them,  all  to  do  pro  rata  of  assessment  work, 
and  some  of  claimants  delayed  eight  years  before  commencing  suit  for 
accounting  of  proceeds;  Gisborn  v.  Charter  Oak  Life  Ins.  Co.,  142  U.  S. 
338,  85  L.  Ed.  1035,  12  Sup.  Ct.  281,  applying  rule  to  a  trust  to  secure 
a  debt,  and  holding  that  the  trust  was  not  barred  when  the  debt  was; 
Spiedel  v.  Henrici,  120  U.  S.  386,  30  L.  Ed.  719,  7  Sup.  Ct.  611,  and 
Naddo  V.  Bardon,  47  Fed.  790,  applying  rule  where  trust  was  disclaimed ; 
Berry  v.  Sawyer,  19  Fed.  288,  applying  rule  to  an  assignee  in  bank- 
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ruptcy;  Prince  v.  Towns,  33  Fed.  163,  applying  rule  to  an  administrator; 
Lemoine  v.  Dnnklin,  38  Fed.  668,  following  rule;  Raymond  v.  Flavel, 
27  Or.  236,  40  Pac.  162,  held  to  run  where  the  trustee  sells  the  proi)erty; 
Charter  Oak  Life  Ins.  Co.  v.  Gisbome,  6  Utah,  331,  16  Pac.  260,  and 
Drake  v.  Wild,  65  Vt.  614,  27  Atl.  428,  applying  rule  where  there  were 
no  disclaimers. 

Effect  of  limitations  on  trusts.    Note,  12  Am.  Dec.  378. 

Application  of  statute  of  limitations  as  between  trustee  and  bene- 
iieiary  of  express  trust.    Note,  3  Aim.  Gas.  200. 

Only  effect  of  mlBjoiiiaer  of  parties  is  that  bill  will  be  dismissed  as  to 
them. 

Approved  in  Herman  &  Grace  v.  Board  of  Chosen  Freeholdei*s  71 
N.  J.  Eq.  649,  64  Atl.  746,  holding  demurrer  for  misjoinder  available 
only  to  those  improperly  joined. 

Goodwill  or  the  expectation  of  a  renewal  of  a  lease  as  subject  of 
sale.    Note,  28  Ain.  Dec.  437. 

8  WaU.  230-242,  19  L.  Ed.  339,  MOBEY  ▼.  LOOEWOOD. 

Patents  may  he  reissued  and^  amended  if  the  first  is  defective  or  error 
has  arisen  through  inadvertence.  So  a  commissioner  may  reissue,  with  an 
amendment,  where  the  inventor  was  led  into  error  of  a  too  narrow  de- 
scription by  commissioner's  fault. 

Approved  in  Eames  v.  Andrews,  122  U.  S.  63,  30  L.  Ed.  1072,  7  Sup. 
Ct.  1086,  allowing  reissue  to  supply  deficiency  in  the  original  descrip- 
tion ;  Richardson  v.  Lockwood,  4  Cliff.  129, 131,  Fed.  Cas.  11,786,  involv- 
ing same  patent;  Yale  Lock  Mfg.  Co.  v.  Savings  Bank,  32  Fed.  171, 
applying  rule  Xo  a  single  disk  in  a  time  lock  allowed  to  be  reissued  to 
include  a  compound  disk;  Hutchinson  v.  Everett,  33  Fed.  605,  holding 
it  was  for  commissioner  to  say  if  there  was  an  inadvertent  admission. 

Limited  in  Russell  v.  Dodge,  93  U.  S.  463,  23  L.  Ed.  974,  to  the  special 
circumstances,  otherwise  the  scope  cannot  be  enlarged;  Giant  Powder 
Co.  V. . Vigout  Powder  Co.,  6  Sawy.  623,  4  Fed.  726,  same  point ;  Scrivner 
V.  Oakland  Gas  Co.,  10  Sawy.  392,  393,  22  Fed.  99,  100,  holding  it  could 
not  be  enlarged  to  cover  a  claim  for  a  process  as  well  as  for  mechanical 
means. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  0.  794. 

.Mere  change  in  form,  but  embodying  same  ideas,  is  no  defense  to  bill 

for  infringement.    So  a  syringe  with  connecting  tubes  on  the  sides  of  the 

neck  infringes  one  with  connections  at  the  ends,  being  otherwise  the  same. 

Approved  in  Benthal  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed.  929, 
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holding  different  shape  to  peanut-picking  machine  but  with  same^idea 
constituted  infringement;  Edison  etc.  Elec.  Co.  v.  Crouse-Hinds  Elec. 
Co.,  146  Fed.  547,  holding  Metzger  patent  No.  489,682,  claims  5  and  7, 
for  electric  lamp  socket,  valid  and  infringed ;  Standard  etc.  Scale  Co.  v. 
Computing  Scale  Co.,  126  Fed.  649,  61  C.  C.  A.  541,  holding  patent  for 
computing  scales  not  infringed  because  movable  in  one  but  stationary 
in  other;  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  118  Fed. 
141,  55  C.  C.  A.  86,  holding  Hoyt  patented  grain  drills  infringed  by 
McSherry's  old  and  new  structure;  Dowagiac  Mfg.  Co.  v.  Superior 
Drill  Co.,  115  Fed.  904,  53  C.  C.  A.  36,  applying  rule  to  mere  improve-' 
ment  in  grain  disk;  Westinghouse  v.  Boyden  Power  Brake  Co.,  170 
U.  S.  568,  42  L.  Ed.  1147,  18  Sup.  Ct.  722,  holding  further,  that  even  if 
within  the  letter  of  the  patent,  if  the  principle  is  different,  no  infringe- 
ment; Richardson  v.  Lockwood,  4  Cliff.  129,  131,  Fed.  Cas.  11,786,  and 
Richardson  v.  Lockwood,  20  Fed.  Cas.  721,  both  involving  same  patent; 
Filley  v.  littlefield  Stove  Co.,  30  Fed.  437,  applied  in  addition  of  an 
auxiliary  flue  and  a  flner-meshed  gauge  on  a  stove;  Pacific  Cable  Ry. 
Co.  V.  Butte  City  Str.  Ry.  Co.,  55  Fed.  763,  applied  to  a  cable  ear  chang- 
ing position  of  grip  and  making  it  detachable. 

Distinguished  in  General  Electric  Co.  v.  Allis-Chalmers  Co.,  171  Fed. 
669,  holding  although  machine  comes  within  description  of  patent,  it 
does  not  of  itself  constitute  infringement;  Union  Steam-Pump  Co.  v. 
Battle  Creek  Steam-Pump  Co.,  104  Fed.  342,  43  C.  C.  A.  560,  holding 
Frost  patent  not  infringed  by  Metcalf 'a  steam  reservoir  external  to 
cylinder  absent. 

Right  to  patent  for  new  method  of  applying  scientifio  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  8L 

8  Waa  242-260,  19  L.  Ed.  409,  DBAXELY  T.  aBEOO. 

Terms  of  contr.act  need  not  he  embodied  In  written  agreement^  Imt  may 
be  gathered  from  correspondence  and  conduct  of  parties. 

Approved  in  Compania  Bilbaina  v.  Spanish- American  light  etc.  Co^ 
146  U.  S.  498,  36  L.  Ed.  1059,  13  Sup.  Ct.  148,  deUvering  a  vessel  is  an 
9^ceptance  of  charter-party  terms. 

If,  with  fnll  knowledge  of  facts,  one  ratifies  a  contract  which  another 
has  made  concerning  his  property,  he  thereby  becomes  a  party  thereto^ 
without  new  consideration,  the  original  consideration  being  sufficient. 

Approved  in  Blackwell  v.  Kercheval,  27  Ida.  544,  149  Pac.  1062,  hold- 
ing continued  business  with  agent  implied  ratification  of  his  sale  for 
notes  instead  of  cash;  Newton  v.  Evers,  215  N.  Y.  204,  109  N.  E.'ll9^ 
holding  where  one  of  two  grantors  ratified  act  of  sale,  the  purchasers 
receiving  good  title  could  not  claim  want  of  consideration;  American 
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Mtg.  Co.  T.  Owens,  64  Fed.  252,  applying  mle  to  ratification  of  hus- 
band's contract  by  wife;  Hatch  v.  Ferguson,  66  Fed.  672,  14  C.  C.  A. 
41,  lipplying  rule  to  husband's  sale  of  land,  the  original  power  being 
obtained  by  fraud;  Lynch  v.  Smith,  25  Colo.  110,  54  Pac.  636  (reversing 
Smith  V.  Lynch,  7  Colo.  App.  390,  43  Pac.  673),  appljring  rule  to  agent 
signing  name  as  surety;  Sehneck  v.  Jeffersonville,  152  Ind.  222,  52  N.  E. 
218,  on  ratification,  rights  arise  at  time  of  original  act. 

If  e^dence  tends  to  prove  a  certain  fact,  it  sbonld  be  snbmitted  to  tlie 
Jury,  and  failure  to  do  so  necessitates  a  jum  trial. 

Approved  in  Charter  Oak  Life  Ins.  Co.  v.  Rodel,  95  U.  S.  238,  24 
L.  Ed.  484,  and  Conely  v.  McDonald,  40  Mich.  155,  applying  rule  to  in- 
sanity; Cunningham  v.  Union  Pacific  Ry.  Co.,  4  Utah,  212,  7  Pac.  797, 
appl3dng  rule  to  negligence;  Christy  v.  Chesapeake  etc.  Ry.  Co.,  35 
W.  Va.  122, 12  S«  E.  1112,  holding  that  there  being  no  evidence,  it  need 
not  go  to  jury. 

If  contract  is   based   on   correspondence,   court   diould   inform  Jury 
wbetber  or  not  it  proved  a  contract,  such  as  it  was  claimed  to  be. 

Approved  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co., 
154  Fed.  574,  83  C.  C.  A.  431,  holding  renewal  of  indemnity  bond  did 
not  include  in  contract  oral  statements  made  on  issuance  of  original 
bond;  Bales  v.  Northwestern  Consol.  Milling  Co.,  21  Okl.  429,  96  Pac. 
602,  holding  it  within  province  of  court  to  determine  whether  written 
instruments  and  parol  statements  constituted  contract;  Scanlan  v. 
Hodges,  52  Fed.  360,  3  C.  C.  A.  113,  following  rule;  Conely  v.  McDonald, 
40  Mich.  155,  applying  rule  in  an  insanity  case, 

8  Wall.  269^276,  19  L.  Ed.  453,  aiBBONS  V.  UNITED  STATES. . 

Fact  that  a  party  feared  a  government  officer  migbt  bold  back  money 
due  him  from  the  government  does  not  constitute  duress. 

Approved  in  Bumes  v.  Bumes,  132  Fed.  493,  refusing  to  set  aside 
agreement  for  division  of  stock  between  heirs  and  surviving  partner, 
where  latter  threatened  to  administer  estate  as  surviving  partner  unless 
corporation  formed. 

Oovemment  is  not  liable  to  individuals  'for  misfeasance,  laches  or  un- 
authorized exercise  of  power  by  its  officers  and  agents. 

Approved  in  Christie-Street  Com.  Co.  v.  United  States,  129  Fed.  507, 
509,  following  rule;  Bigby  v.  United  States,  188  U.  S.  404,  47  L.  Ed.  522, 
23  Sup.  Ct.  470,  denying  contractual  relation,  person  injured  by  elevator 
under  government's  control;  United  States  v.  Sisk,  176  Fed.  888,  100 
C.  C.  A.  355,  holding  loss  of  liquor  through  revenue  officer's  negligence 
constituted  no  defense  in  suit  for  taxes  on  same;  Lewis  Pub.  Co.  v. 
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Wyman,  168  Fed.  756,  holding  suit  will  not  lie  for  long  delay  by  postal 
department  in  determining  elass  of  periodical;  !EIlmore  v.  Fields,  153 
Ala.  350,  127  Am.  St.  Rep,  81,  45  South.  67,  refusing  to  allow  in  action 
of  trespass  against  warden — defense  that  he  acted  in  behalf , of  State; 
Union  Trust  Co.  v.  California,  154  Cal.  728,  24  L.  R.  A.  (N.  S.)  1111,  99 
Pac.  188,  holding  act  of  legislature  authorizing  opening  of  street  could 
not  render  State  liable  on  bonds  issued  in  payment  of  same;  Stoeckle 
V.  Lewis,  8  Del.  Ch.  170,  38  Atl.  1064,  holding  sureties  on  tax  collector's 
bond  could  not  excuse  themselves  because  oflBcers  of  county  failed  to 
take  power  away  from  tax  collector;  Terre  Haute  etc.  R.  R.  Co.  v.  State, 
159  Ind.  479,  65  N.  E.  415,  holding  State's  suit  against  railroad  not 
barred  by  laches  of  State's  official;  State  v.  Jahraus,  ^17  La.  289,  IIS 
Am.  St.  Rep.  208,  41  South.  577,  allowing  State  to  recover  money  from 
one  who  had  received  it  from  defaulting  tax  collector ;  Chippewa  Super- 
visors V.  Bennett,  185  Mich.  565,  153  N.  W.  814,  holding  laches  could 
not  be  pleaded  in  suit  by  county  against  treasurer  for  misfeasance  in 
office;  Board  of  County  Commrs.  v.  Dickey,  86  Minn.  342,  90  N.  W. 
780,  holding  county  not  estopped  from  recovering  fees  wrongly  appro- 
priated with  commissioner's  knowledge;  Jones  v.  Commissioners  of 
Franklin  Co.,  130  N.  C.  452,  42  S.  E.  144,  sustaining  demurrer  to  action 
for  damages  for  taking  land  under  eminent  domain;  Riddoch  v.  State, 
68  Wash.  333,  340,  Ann.  Cas.  1918E,  1038,  42  J«.  R.  A.  (N.  S.)  251,  123 
Pac.  452,  454,  refusing  to  allow  suit  against  State  for  injuries  sustained 
in  armory  ;^  Billings  v.  State,  27  Wash,  293,  294,  67  Pac.  585,  holding 
State  not  liable  for  damage  caused  by  commissioner's  laches  in  issuing 
land  warrant;  Cooke  ▼.  United  States,  91  U.  S.  398,  23  L.  Ed.  243,  a 
delay  in  returning  spurious  notes  does  not  preclude  recovery  therefor 
by  government;  Hart  v.  United  States,  95  U.  S.  318,  24  L.  Ed.  480,  and 
Mintum  v.*  United  States,  106  U.  S.  444,  27  L.  Ed.  210,  1  Sup.  Ct.  408, 
both  holding  that  where  an  officer  allowed  goods  to  be  removed  with- 
out payment  of  tax,  this  did  not  relieve  sureties  on  tax  bond;  Langford 
V.  United  States,  101  U.  S.  346,  25  L.  Ed.  1012,  applying  rule  to  seizure 
of  private  buildings ;  Whitesides  v.  United  States,  93  U.  S.  257,  28  L.  Ed. 
885,  applying  rule  to  seizure  of  cotton;  United  States  v.  Cumming,  130 
U.  S.  454,  455,  82  L.  Ed.  1031,  9  Sup.  Ct.  584,  applying  rule  where  plain- 
tiff had  statutory  authority^  waiving  limitations,  to  sue;  German  Bank 
V.  United  States,  148' U.  S.  580,  37  L.  Ed.  569,  13  Sup.  Ct.  705,  govern- 
ment not  liable  for  unauthorized  cancellation  of  registered  bonds; 
Schillinger  v.  United  States,  155  U.  S.  167,  89  L.  Ed.  110,  15  Sup.  Ct.  86, 
and  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct.  445, 
both  applying  to  a  viplation  of  patent  rights;  United  States  v.  Potter, 
27  Fed.  Cas.  603,  applying  rule  to  a  failure  to  withhold  salary  of  agent 
in  arrears,  in  a  suit  on  his  bond;  Carpenter  v.  United  States,  45  Fed* 
344,  applying  rule  to  a  conversion;  Holmes  v.  United  States,  78  Fed. 
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514,  applying  rule  to  a  wrongful  levy;  United  States  v.  Pine  River 
'L'OggiTig  etc.  Co.,  89'  Fed.  917,  32  C.  C.  A.  406,  agent  cannot  legalize 
trespass  and  estop  government;  Woodruff  v.  Berry,  40  Ark.  260,  apply- 
ing rule  to  a  contract  made  without  statutory  requirements;  Bourn  v. 
Hart,  93  Cal.  327,  27  Am.  St.  Bep.  205,  15  L.  B.  A.  438,  28  Pac.  952, 
applying  rule  to  State  employee  injured  in  service;  Melvin  v.  State, 
121  Cal.  22,  24,  53  Pac.  418,  419,  applying  rule  to  injury  received  at 
State  fair;  Murdock  etc.  Grate  Co.  v.  Commonwealth,'  152  Mass.  32, 
8  L.  B.  A.  402,  24  N.  E.  856,  disallowing  a  suit  for  tort  of  officer  under 
a  statute  allowing  suits  against  State;  Clodfelter  v.  State,  86  N.  C. 
53,  41  Am.  Bep.  441,  State  not  liable  for  negligent  injury  to  convict; 
Houston  V.  State,  98  Wis.  488,  42  L,  B.  A.  50,  74  N.  W.  113,  applying 
rule  to  wrongful  killing  of  diseased  cattle,  though  statute  allowed  suits 
for  "claims";  Young  v.  State,  19  Wash.  636,  54  Pac.  37,  State  not 
bound  for  expert  accountants  hired  by  Governor;  Robertson  v.  Sichel, 
127  U.  S.  515,  82  L.  Ed.  206,  8  Sup.  Ct.  1290,  holding  an  officer  not  re- 
sponsible for  torts  of  subordinates;  Ex  parte  MacDonald,  76  Ala.  605, 
allowing  a  State  to, attach  without  giving  bond;  Stanley  v.  Schwalby, 
85  Tex.  357,  19  S.  W.  267,  allowing  suits  against  government  officers 
for  torts.  * 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omis- 
sion of  other  officer.    Note,  2  Ann.  Cas.  171. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  187  Am.  St.  Bep.  863. 

Actions  for  tort  or  implied  assumpsit  cannot  be  brought  against  the 
United  States  under  the  Court  of  Claims  act. 

Approved  in  Basso  v.  United  States,  239  U.  S.  607,  60  L.  Ed.  464, 
36  Sup.Xt.  228,  refusing  to  allow  suit  for  false  imprisonment  resulting 
from  acts  of  revenue  collectors;  Peabody  v.  United  States,  231  U.  S. 
539,  58  L.  Ed.  854,  34  Sup.  Ct.  159,  refusing  to  allow  claim  of  owner 
of  land  over  which  target  practice  had  been  conducted ;  Bigby  v.  United 
States,  188  U.  S.  405,  47  L.  Ed.  523,  23  Sup.  Ct.  470;  applying  rule  to 
action  for  personal  injuries;  Langford  v.  United  States,  101  U.  S.  346, 
25  L.  Ed.  1012,  applied  to  unauthorized  seizure  of  private  buildings; 
HiU  V.  United  States,  149  U.  S.  598,  87  L.  Ed.  864,  13  Sup.  Ct.  1013, 
applied  to  case  of  use  of  land  without  compensation,  but  not  recognizing 
his  rights;  Schillinger  v.  United  States,  155  U.  S.  167,  39  L.  Ed.  110, 
15  Sup.  Ct.  86,  applied  where  a  contractor  for  government  violates 
patent  right;  United  States  v.  Berden  Fire  Arms  Mfg.  Co.,  156  U.  S. 
566,  89  L.  Ed.  684,  15  Sup.  Ct.  86,  and  Belknap  v.  Schild,  161  U.  S. 
17,  40  L.  Ed.  601, 16  Sup.  Ct.  445,  both  applying  rule  where  United  States 
infringes  a  patent;  Carpenter  v.  United  States,  45  Fed.  344,  applying 
rule  to  conversion;  Holmes  v.  United  States^  78JE'ed.  514,  applying  rule 
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to  case  of  canceling  a  judgment  lien  nnlawf ully  placed  on-  property ; 
dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  239,  241,  27  L.  Ed. 
188,  189,  1  Snp.  Ct.  276,  278,  majority  holding  that  an  officer  holding 
private  property  may  be  sued. 

Distinguished  in  Dooley  v.  United  States,  182  U.  S.  227,  45  L.  Ed. 
1079,  21  Sup.  Ct.  764,  upholding  Claim  and  Circuit  Courts'  jurisdiction 
for  recovery  of  illegally  exacted  duties;  Brown  v.  United  States,  81 
Fed.  57,  holding  that  it  must  compensate  where  it  takes  property  b^' 
eminent  domain. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  iJ  R.  A.  248. 

8  Wall.  276-291,  19  I..  Ed.  349,  DEIiAWABE  A;  HUDSOK  OAKAIt  CO.  ▼. 
FENNSTI.VAKIA. 

Upon  demurrer,  Judgment  goes  against  one  committing  the  first  faults 
in  pleading. 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  60,  129  C.  C.  A. 
242,  holding  judgment  will  be  reversed  if  it  is  found  court  erred  in 
overruling  demurrer  of  defendant;  Morton  v.  Kirk,  79  Fed.  291,  apply- 
ing rule  to  demurrer  on  mandamus;  dissenting  opinion  in  Pollack  v. 
Meyer  Brois.  Drug  Co.,  233  Fed.  871,  majority  holding  filing  of  answer 
in  bankruptcy  matter  waived  right  to  take  advantage  of  error  in  over- 
ruling demurrer. 

Necessary  Implication  Is  as  much  a  part  of  an  Instrument  as  If  plainly 
expressed,  but  omissions  cannot  be  supplied  unless  the  Implication  results 
from  the  language  employed  or  Is  Indispensable  to  carry  out  the  intention 
of  the  parties,  and  so  It  was  held  that  In  a  contract  to  ship  coal,  a  stlpula^ 
tlon  on  part  of  defendant  to  send  all  their  coal  by  plaintiff's  canal  would 
not  be  Implied. 

Approved  in  Amalgamated  Gum  Co.  v.  Casein  Co.  of  America,  146 
Fed.  911,  construing  agreement  by  owner  of  patented  article  to  sell 
to  defendant  as  sole  customer,  provided  latter  accepted  certain  quanti- 
ties, as  not  binding  defendant  to  take  such  quantities ;  Grank  Trunk  etc. 
Ry.  Co.  v.  Chicago  etc.  R.  Co.,  141  Fed.  802,  73  C.  C.  A.  43,  construing 
lease  of  terminal  facilities;  Barker  v.  Pullman  Co.,  134  Fed.  71,  67 
C.  C.  A.  196,  contract  providing  that  insurer  agrees,  on  expiration  of 
insured's  policies,  to  renew  same  for  three  years  at  specified  rate,  con- 
stitutes mere  option  not  binding  insured  to  take  insurance;  Barker  v. 
Pullman's  Palace  Car  Co.,  124  Fed.  660,  refusing  to  reform  contract 
to  include  renewal  of  insurance;  Arthur  v.  Baron  De  Hirsch  Fund, 
121  Fed.  795,  58  C.  C.  A.  667,  holding  under  builder's  contract  defend- 
ant not  obligated  to  furnish  purchasers;  Green  v.  American  Cotton  Co., 
112  Fed.  744,  holding  condition  prohibiting  suit  until  arbitration  of- 
fered not  implied;  Muiqcogee  Mfg.  Co.  v.  Eagle  etc.  Mills,  126  Ga.  217, 
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54  S.  E.  1031,  construiilg  covenant  in  city  deed  to  waterfront  lots;  Jordan 
V.  Indianapolis  Water  Co.,  159  Ind.  343,  64  N,  E.  682,  holding  covenant 
for  quiet  enjoyment  implied  in  lease;  Burke  v.  Mead,  159  Ind.  258,  64 
N.  E.  882,  holding  terms  law  implies  need  not  be  expressed;  Rhinelander 
V.  Farmers'  Loan&  Trust  Co.,  172  N.  Y.  534, -65  N.  E.  504,  holding  trus- 
tee under  implied  duty  to  protect  interests  of  bondholders;  dissenting 
,  opinion  in  Silver  Springs  etc.  R.  R.  Co.  v.  Van  Ness,  45  •  Fla.  583,  34 
South.  891,  majority  construing  provision  in  deed  to  right  of  way  to 
effect  that  if  mines  found  along  way,  and  grantor  desires  to  mine,  rail- 
.  road  must  move  tracks  on  notice,  as  not  being  reservation  nor  condition 
subsequent;  Hambly  v.  Delaware  etc.  R.  R.  Co.,  21  Fed.  552,  one  doing 
work  must  be  allowed  to  perform;  United  States  v.  Stanford,  69  Fed. 
39,  implying  an  obligation  to  repay  bonds ;  Long  v.  Straus,  107  Ind.  101, 
57  Am.  Bep.  93,  7  N.  E.  765,  implied  a  promise  to  repay  money  de- 
posited; Snow  V.  Indiana  etc.  Ry.  Co.,  109  Ind.  425,  9  N.  E.  704,  Louis- 
ville etc.  R.  R.  Co.  V.  Wilson,  119  Ind.  356,  4  L.  E.  A.  246,  21  N.  E.  343, 
and  Hancock  v.  Yaden,  121  Ind.  370,  16  Am.  St  Bep.  399,  6  L.  R.  A. 
578,  23  N.  E.  254,  all  holding  provisions  of  law  are  a  part  of  the  con- 
tract; State  V.  Gilmore,  141  Mo.  512,  42  S.  W.  819,  a  statute  imposing 
conditions  is  a  part  of  judgment  allowing  milldam,  though  not  contained 
therein;  Zorkowski  v.  Astor,  156  N.  Y.  398,  50  N.  E.  985,  and  Bruce  v. 
Fulton  Nat.  Bank,  79  N.  Y.  165,  35  Am.  Bep.  510,  both  refusing  to  imply 
a  contract  of  a  lessee  to  take  a  renewal  of  lease  because  of  a  covenant 
of  lessor  to  renew;  dissenting  opinion  in  Jones  v.  Williams,  139  Mo.  85, 
37  L.  R.  A.  705,  40  S.  W.  367,  majority  holding  a  corporation  bound  by 
contract  of  one  usually  acting  for  it;  President  etc.  Delaware  etc.  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  50  N.  Y.  271,  same  agreements  and  parties, 
stating  that  coal  company  need  send  no  coal  over  canal. 

Wliere  an  act  can  only  be  done  upon  the  doing  of  a  corresponding  act 
by  the  other  party,  the  law  will  imply  a  correlative  obligation  on  latter 
to  do  this  act. 

Approved  in  Feuchtwanger  v.  Manitowoc  Malting  Co.,  187  Fed.  "716, 
109  C.  C.  A.  461,  holding  agreement  to  malt  grain  for  another  necessarily 
implied  that  the  other  was  to  furnish  grain  to  be  malted;  Bradley  Gin 
Co.  V.  J.  L.  Means  Mach.  Co.,  94  Ark.  133,  126  S.  W.  83,  holding  clause 
in  agreement  for  sale  of  machinery  provided  ''seller  furnish  man  to 
erect  machine"  did  not  make  this  necessary  in  order  to  constitute  sale; 
Moran  v.  Standard  Oil  Co.,  211  N.  Y.  198,  105  N.  E.  221,  holding  con- 
tract of  employment  specifying  certain  -term  cannot  be  terminated  at 
will;  Grossman  v.  Schenker,  206  N.  Y.  469,  100  N.  E.  41,  holding  actual 
doing  of  work  by  contractor  supported  an  oral  promise  of  owner  to  pay 
for  it ;  Hambly  v.  Delaware  etc.  R.  R.  Co.,  21  Fed.  552,  applying  rule  to 
case  where  one  is  to  work,  the  other  must  supply  the  work;  Manistee 
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Iron- Works  Co.  v.  Shores  Lumber  Co.,  92  Wis.  28,  65  N.  W.  865,  where 
one  is  to  repair  a  boat,  the  owne^  must  deliver  it  to  him. 

Instrmnent,  Inartificial  or  obscure,  Is  open'  to  constmctlon,  and  the  role 
is  the  intent  of  the  parties^  which  must  be  gathered  from  the  language  in 
Tiew  of  the  circumstances. 

Approved  in  Chicago  etc.  R.  Co.  v.  Pyne,  30  Fed.  88,  construing  an 
obscure  contract;  Booth  v.  Cleveland  Mill  Co.,  74  N.  Y.  23,  stating  the 
converse  of  the  rule  and  applying  to  an  inaccurately  stated  contract; 
aifton  v.  Montague,  40.  W.  Va.  220,  52  Am.  St.  Rep.  882,  S3  L.  R.  A. 
458,  21  S.  E.  863,  and  Bruce  v.  Fulton  Nat.  Bank,  79  N.  Y.  161,  85  Am. 
Rep.  507,  both  applying  the  converse  to  a  technically  drawn  lease;  Mc- 
Douough  V.  Martin,  88  Ga.  679,  18  L.  R.  A.  345,  16  S.  E.  60,  applying 
converse  to  quitclaim  deed. 

Court  of  law  cannot  incorporate  into  sealed  instrument,  which  is  omitted 
even  by  mistake;  nor  can  anything  be  rejected,  unless  clearly  repugnant 
to  some  other  part  of  tbe  instrument. 

Approved  in  M 'Master  v.  New  York  etc.  Ins.  Co.,  99  Fed.  863,  40 
C.  C.  A.  119,  holding  agent's  parol  statement  unalfecting  plain  provision 
of  written  contract  of  insurance ;  Housekeeper  Pub.  Co.  v.  Swift,  97  Fed. 
296,  38  C.  C.  A.  187,  holding  executed  written  contract  unaffected  by 
earlier  contract,  though  oral  understandings  alleged;  Loyalton  Electric 
Light  Co.  V.  California  Pine  Box  etc.  Co.,  22  Cal.  App.  77,  133  Pac.  324, 
refusing  to  allow  suit  for  breach  where  contract  does  not  provide  for 
breach  complained  of;  Chicago  etc.  R.  Co.  v.  Chicago  &  E.  I.  R.  Co.,  260 
111.  257,  103  N.  E.  267,  holding  grant  of  right  te  use  railroad  tracks  did 
not  constitute  covenant  to  use;  Caverly-Gould  Co.  v.  Village  of  Spring- 
field, 83  Vt.  402,  76  Atl.  42,  holding  village  cannot  tax  property  that  has 
been  held  exempt  by  vote  of  town;  dissenting  opinion  in  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Assn.,  101  Fed.  83,  41  C.  C.  A.  207,  court 
holding  company  bound,  authorized  agent  received  premium  knowing  of 
additional  insurance ;  Laclede  etc.  Mfg.  Co.  ▼.  Hartford  etc.  Ins.  Co.,  60 
Fed.  358,  9  C.  C.  A.  1,  holding  all  parol  promises  are  merged  in  the  writ- 
ten agreement;  New  York  Life  Ins.  Co.  v.  M'MaJster,  87  Fed.  71,  30 
■C.  C.  A.  532,  prior  oral  negotiations  not  included  in  insurance  policy  in 
absence  of  fraud;  Green  v.  Dyersburg,  2  Flipp.  496,  Fed.  Cas.  5756, 
applied  to  bonds,  holding,  where  parties  make  an  express  contract,  none 
ean  be  implied. 

8  WaU.  292-301,  19  L.  Ed.  415,  PATTERSON  T.  DS  I.A  ROITDE. 

In  Louisiana,  one  who  has  notice  of  a  prior  encumbrance  takes  in  snb- 
Ordination  thereto,  though  it  be  not  registered. 

Approved  in  Cullen  v.  Reed,  220  Fed.  358,  holding  purchaser  bound 
by  constructive  notice^  even  though  recording  had  lapsed  with  the  pass- 
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ing  of  statutory  time;  The  John  T.  Moore,  3  Woods,  66,  Fed.  Cas.  7430, 
applying  rule  to  mortgage  on  ship. 

Overruled  in  Ridings  v.  Johnson,  128  U.  S.'  221,  82  L.  Ed.  404,  9  Sup. ' 
Ct.  75. 

Beglstry  law  is  Intended  to  give  information  to  persons  dealing  with 
real  estate,  and  for  their  protection  from*  secret  conYeyances. 

•Approved  in  Hfeld  v.  De  Baca,  13  N.  M.  38,  79  Pac.  724,  holding  un- 
recorded transfer  of  property  cannot  be  set  aside  by  creditors,  whose 
debts  arose  after  transfer;  Lash  v.  Hardick,  5  Dill.  507,  Fed.  Cas.  8097, 
a  judgment  creditor  can  rely  on  the  title  as  shown  by  the  record.. 

'  Bar  of  principal  debt  as  bar  to  foreclosure  of  mortgage  or  deed  of 
trust.    Note,  21  L.  R.  A.  664. 

Miscellaneous.  Cited  in  Patterson  v.  Hoa,  131  U.  S.  Ixxxiz^  a  case  in- 
volving same  persons. 

8  WaU.  302-^06,  19  L.  Ed.  992,  THE  OABBOLIi. 

Where  schooner  and  steamer  are  approaching,  former  is  required  to 
keep  on  her  course,  and  may  not  leave  unless  to  avert  a  danger  Immediately 
threatening;  latter  must  watch  her  course  with  highest  diligence,  so  as 
to  prevent  collision.  Porting  the  helm  a  point  and  then  waiting  until  con- 
tact is  imminent  is  not  sui&cient. 

Approved  in  The  Pocomoke,  150  Fed.  195,  holding  steamer*  liable  for 
collision  with  launch  where  vessels  were  on  crossing  courses;  Brigham 
V.  Luckenbach,  140  Fed.  332,  schooner  sailing  close-hauled  and  privileged 
over  tug  approaching  on  crossing  course  not  in  fault  because  she  kept 
course  as  required  by  rules;  The  Potomac,  8  Wall.  592,  19  L.  Ed.  611, 
applying  rule  where  schooner  was  in  fault ;  The  Lucille,  15  Wall.  679,  21 
L.  Ed.  248,  following  rule;  The  Stephen  Morgan,  94  U.  S.  604,  24  L.  Ed. 
268,  applying  rule  where  they  were  equally  at  fault;  The  Wenona,  4  Ben. 
219,  Fed.  Cas.  17,410;  following  rule;  The  Sunnyside,  1  Brown,  249,  Fed. 
Cas.  13,620,  holdiog  a  schooner  was  right  to  keep  her  course,  although 
she  ran  down  a  tug  at  rest,  appearing  to  be  under  way;  The  Badger 
State,  8  Fed.  528,  applied  where  approaching  bow-on ;  The  Golden  Grove, 
13  Fed.  690,  the  steamer  must  keep  out  of  the  way;  The  Plymouth,  26 
Fed.  880,  holding  a  steamer  not  liable  where  sailer  changed  her  course ; 
The  Iron  Chief,  63  Fed.  291,  11  C.  C.  A.  196,  applied;  The  Captain 
Weber,  89  Fed.  960,  32  C.  C.  A.  452,  steamer  must  give  way,  though 
schooner  has  auxiliary  engine;  Mailler  v.  Express  Propeller  Line,  61 
N.  Y.  316,  following  rule;  M 'Williams  v.  The  Vim,  12  Fed.  914,  even 
where  schooner  wrongfully  changes  course,  the  steamer  still  must  use 
all  efforts  to  avoid  collision ;  The  Pilot,  20  Fed.  862,  stating  that  steamer 
must  avoid  bringing  about  a  conjunction  of  circumstances  as  tend'  to 
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produce  collision;  The  Fred  W.  Chase,  31  Fed.  94,  holding  the  fact  of 
the  collision  shows  that  danger  was  imminent. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.  Note,  75 
Am.  Dec.  60^. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  8t.  Sep. 
48. 

Where  steamer  does  not  keep  out  of  schooner'B  way,  it  is  prima  facie 
liable. 

Approved  in  Oceanic  S.  S.  Co.  v.  Simpson  Lumber  Co.,  186  Fed.  764, 
108  C.  C.  A.  634,  holding  fact  that  schooner  was  visible  twelve  minutes 
before  collision  rendered  steamer  liable;  The  Delmar,  125  Fed.  132, 
charging  tug  with  tow  with  sole  fault  for  collision  with  schooner  tow — 
ing  barge  342  feet  long  on  three  hundred  foot  hawser;  The  Straits  of 
Dover,  120  Fed.  903,  58  C.  C.  A.  86,  holding  both  steamers  liable;  The 
Joseph  M.  Clark,  119  Fed.  461,  holding  steamer  privileged,  tug  liable 
for  collision;  The  Elizabeth,  114  Fed.  769,  holding  ferry-boat  liable, 
though  sloop  erred  in  luf&ng;  The  Ardanrose,  115  Fed.  1012,  applying 
rule  where  steamer  struck  schooner  tacking  across  channel;  The  Cap- 
tain Sam,  115  Fed.  1004,  applying  rule,  baige  colliding  with  tug;  The 
Richmond,  114  Fed.  210,  213,  holding  steamer  liable,  failing  to  keep 
efficient' lookout  or  reduce  speed;  Wilder's  S.  S.  Go.  v.  Low,  112  Fed. 
166,  50  C.  C.  A.  473,  applying  rule  where  steamer's  navigation  im- 
proper and  negligent;  Merchants'  etc.  Transp.  Co.  v.  Hopkins,  108  Fed. 
893,  48  C.  C.  A.  128,  holding  schooner  faultless,  changing  course  after 
collision  inevitable;  The  Robert  Graham  Dun,  107  Fed.  995,  47  C.  C.  A. 
120,  exonerating  schooner  failing  to  show  flare-up  light,  other  lights 
burning  brightly;  The  Mary  A.  Bird,  102  Fed.  649,  holding  tug  with 
tow  liable,  though  danger  signals  .given  to  schooner;  Squires  v.  Parker, 
101  Fed.  844,  42  C.  C.  A.  51,  holding  steamer  liable  though  vessel  failed 
to  obey  steamer's  signals;  The  Nacoochee,  24  Blatchf.  105,  28  Fed.  464, 
applied  to  a  collision  in  fog  to  steamer  looking  for  s  boat  in  distress; 
The  Wenona,  4  Ben.  219,  Fed.  Cas.  17,410,  where  steamer  did  not  act 
soon  enough ;  The  Lady  Ellen,  4  Ben.  344,  Fed.  Cas.  7981,  applied  where 
schooner  held  her  course;  Perkins  v.  Schooner  Hercules,  1  Fed.  928,  the 
burden  of  proof  is  on  the  steamer;  The  Badger  State,  8  Fed.  528,  applied 
to  boats  approaching  bow-on;  The  Pennlaud,  23  Fed.  553,  a  collision 
in  a  fog;  The  Oregon,  27  Fed.  753,  applied  where  both  were  in  fault; 
The  Fred  W.  Chase,  31  Fed.  95,  holding  the  burden  is  on  the  steamer 
running  into  tug  with  tow;  The  Ogemaw,  32  Fed.  921,  applied  where 
a  tug  with  tow  collided  with  a  ship  at  anchor;  The  Iron  Chief,  63  Fed. 
290,  U  C.  C.  A.  196^  applied  to  a  tug  with  tow  and  schooner;  Lord  v. 
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Hazeltine,  67  Me.  402,  following  rule;  The  Captain  Weber,  89  Fed.  960, 
32  C.  C.  A.  452,  applied  where  schooner  had  gasoline  auxiliary  engine. 

Where  a  iR:ltne88  is  Inexperienced  and  not  yery  intelligent,  inaccuracy 
in  stating  distance  and  cdmpntation  of  ttme  do  not  Justify  discrediting  his 
testimony,  otherwise  reliahle. 

Approved  in  Sweat  v.  Boston  ft  A.  R.  R.  Co.,  156  Mass.  287,  31  N.  E. 
297,  stating  that  little  reliance  can  be  placed  on  estimates  of  witness  as 
to  distance. 

Where  a  sdiooner  wrongfully  changes  her  course,  being  otherwise  with- 
out fault,  she  can  recoyer,  if  the  steamer  put  her  in  the  predicament. 

Approved  in  Merchants'  etc.  Transp.  Co.  v.  Hopkins,  108  Fed.  894,  48 
C.  C.  A.  128,  applied  where  schooner  starboarded  her  helm ;  The  Potomac, 
8  Wall.  592,  19  L.  Ed.  511,  where  no  fault  of  steamer,  and  the  schooner 
carelessly  changes,  the  former  not  liable;  The  Nacoochee,  137  U.  S.  340, 
S4  L.  Ed.  691,  11  Sup.  Ct.  125,  applied  where  schooner  erroneously  held 
her  course;  The  New  Orleans,  8  Ben.  108,  Fed.  Cas.  10,179,  and  Tarr 
V.  Famley,  1  Fed.  637,  in  both  applied  where  schooner  changing  course 
was  almost  run  down;  The  Golden  Grove,  13  Fed.  688,  and  The  City 
of  New  York,  35  Fed.  612,  both  applied  to  error  of  judgment  in  maneu- 
vering schooner  almost  run  down;  The  Santee,  48  Fed.  127,  where  sloop 
erroneously  changed  her  course;  The  E.  A.  Packer,  49  Fed.  90,  applied 
to  collision  of  two  tugs;  obiter,  in  The  New  York,  53  Fed.  559,  where 
there  was  no  sudden  emergency. 

Distinguished  in  The  Elizabeth  Jones,  112  U.  S.  526,  28  L.  Ed.  816, 
6  Sup.  Ct.  475,  where  danger  is  imminent,  but  was  not  occasioned  by 
the  fault  of  the  other. 

Both  at  fault,  a  steamer  getting  into  dangerous  proximity,  commits 
the  greater  fault,  and  is  Uahle  for  all  damages. 

Approved  in  Tlie  Columbia,  109  Fed.  669,  48  C.  C.  A.  596,  holding 
ship  liable,  improperly  maneuvered  in  extremis;  The  Lucille,  15  Wall. 
679,  21  L.  Ed.  248,  following  rule;  Judd  etc.  Oil  Co.  v.  The  Java,  1 
Holmes,  19,  Fed.  Cas.  7559,  applied  to  a  steamer  going  under  stem  of 
a  larger  ship,  when  it  could  not  see  the  other  side;  The  W.  H.  Clark, 
6  Biss.  303,  Fed.  Cas.  17,482,  applied  to  one  steamer  following  another; 
The  Chatham,  44  Fed.  389  (affirmed  in  52  Fed.  399,  3  C.  C.  A.  161), 
applied  where  a  schooner  is  alarmed  and  changes  course;  The  Cyclops, 
45  Fed.  124,  applied  to  a  steamer  at  rest  against  a  tug  under  way ;  The 
Robert  Holland  and  Parana,  59  Fed.  201,  a  tug  must  avoid  dangerous 
proximity,  causing  alarm;  The  Eddie  Garrison,  65  Fed.  256,  a  tug  must 
keep  out  from  the  ferry  slips';  The  E.  Luckenbach,  93  Fed.  843,  35 
C.  C.  A.  628,  erroneous  handling  of  a  schooner. 

VI— 62 
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8  WaU.  307-310,  19  L.  Ed.  S94,  THE  UTCY. 

Consent  of  counsel  cannot  give  Juriadiction,  it  depends  en  the  Odnatlta- 
tlon  and  acts  of  Congress. 

Approved  in  Clark  v.  Doerr,  143  Fed.  961,  75  C.  C.  A.  146,  time  to  sue 
out  writ  of  error  under  Comp.  Stats.  1901,  p.  547,  cannot  be  extended 
by  agreement;  Atkins  v.  Nordyke-Marmon  Co.,  60  Kan.  356,  56  Pac. 
533,  an  answer  to  merits  cannot  waive  defect  of  jurisdiction  of  subject 
matter;  Murdock  v.  Memphis,  20  Wall.  620,  22  L.  Ed.  439,  only  Fed* 
eral  questions  are  to  be  examined  on  cases  from  State  courts;  Balti- 
more Bldg.  etc.  Assn.  v.  Alderson,  90  Fed.  146,  32  C.  C.  A.  542,  applying 
rule  in  suit  for  appointment  of  receiver  for  prox)erty  outside  of  district. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  851. 

8  Wall.  810-314,  19  L.  Ed.  479,  ICANDEIaBATJM  T.  PEOPLE. 

Striking  ont  of  an  answer  that  wbich  constltntes  a  good  defense  is  a 
reversible  error. 

Approved  in  Garharts  v.  United  States,  16  Wall.  165,  21  L.  Ed.  276, 
a  suit  for  breach  of  revenue  laws;  TuUer  v.  Claflin,  93  U.  S.  16,  23 
L.  Ed.  176,  applied  to  suit  on  note,  further  stating  that  the  order  is 
appealable. 

8  WaU.  314-318,  19  L.  Ed.  317,  aiBSON  T.  CHOXTrEATT. 

Neltlier  opinion  of  State  court  nor  argument  of  counsel  for  rehearing 
can  be  resorted  to  in  the  Supreme  Court  to  show  that  a  question  of  Federal 
cognizance  was  decided. 

Questioned  in  Moore  v.  Mississippi,  21  Wall.  639,  22  L.  Ed.  654,  ar- 
guendo. 

Modified  in  Gross  v.  United  States  Mortgage  Co.,  108  U.  S.  484, 
27  L.  Ed.  797,  2  Sup.  Ct.  944,  the  court  will  look  at  opinion  when  filed 
and  made  a  part  of  the  record ;  United  States  v.  Taylor,  147  U.  S.  700, 
87  L.  Ed.  887,  13  Sup.  Ct.  481,  the  opinion  should  be  part  of  record; 
Sayward  y.  Denny,  158  U.  S.  184,  39  L.  Ed.  942,  15  Sup.  Ct.  718,  as  to 
opinion,  but  appr9ving  as  to  arguments. 

Distinguished  in  San  Jose  Land  &  Water  Co.,  v.  San  Jose  Ranch  Co., 
189  U.  S.  180,  47  L.  Ed.  768,  23  Sup.  Ct.  489,  looking  under  change 
of  rule  to  opinion  for  Federal  question  set  up  and  claimed;  Loeb  v. 
Trustees  of  Columbia  Township,  179  U.  S.  483,  45  L,  ild.  287,  21  Sup.  Ct 
179,  examining  opinion  as  to  whether  State  statute  contravened  Con- 
stitution. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  £.  A.  798. 


819  CLARK  V.  REYBURN.  8WaU.3ia-324 

Where  It  does  not  appear  that  case  was  necessarily  decided  on  question 
at  Federal  cognisance,  or  that  the  proposition  liras  essential  to  the  judg- 
ment, Supreme  Court  has  no  Jurisdiction  on  error  to  State  court. 

Approved  in  Marqueze  v.  Bloom,  16  Wall.  352,  21  L.  Ed.  280,  where 
Federal  question  did  not  appear  at  all;  Moore  v.  Mississippi,  21  Wall. 
639,  22  L.  Ed.  654,  court  will  not  go  outside  the  record  to  find  Federal 
question ;  Crescent  City  Live  Stock  Co.  v.  Butchers'  Union  etc.  Co.,  120 
U.  S.  157,  30  L.  Ed.  620,  7  Sup.  Ct.  778,  refusing  to  reverse  for  an 
erroneous  ruling  on  a  question  not  necessary  for  decision. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.    Note,  91  Am.  Dec.  197. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  £.  A.  383. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  £.  A.  474* 

Miscellaneous.  Cited  in  Gibson  v.  Chouteau,  7  Mo.  App.  2,  involving 
same  matters  as  principal  case. 

8  WaU.  319-324,  19  L.  Ed.  854,  OLABK  Y.  BEYBUBN. 

Decree  of  strict  foreclosure,  not  finding  the  amount  due,  and  allowing 
no  time  for  repayment  and  redemption,^  invalid. 

Approved  in  Davenport  v.  Davenport,  80  Vt.  403,  68  Atl.  49,  holding 
evidence  of  value  of  property  is  admissible  to  determine  time  for  re- 
demption; Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  71,  27  L.  Ed. 
56,  1  Sup.  Ct.  10,  appl3dng  rule  to  a  decree  similarly  faulty;  Long  v. 
Weller,  29  Gratt.  355,  applied  to  purchase  at  a  judicial  sale  on  credit 
where  vendee  failed  to  pay;  Mebane  v.  Mebane,  80  N.  C.  37,  following 
rule;  Murphy  v.  Bank,  63  N.  H.  363,  a  reasonable  time  is  given  in 
absence  of  statute. 

Distinguished  in  Taylor  v.  Girard  Life  Ins.  etc.  Co.,  1  App.  D.  C.  214, 
215,  holding  decree  need  not  state  just  wherein  default  took  place; 
Provident  Life  &  Trust  Co.  v.  Camden,  &  T.  Ry.  Co.,  177  Fed.  858,  101 
0.  C.  A.  68,  holding  absence  in  decree  of  time  within  which  redemption 
may  be  had  is  not  fatal  error;  Blandin  v.  Wade,  20  Kan.  254,  holding 
no  time  need  be  given  under  Kansas  statute  as  existing. 

Right  to  strict  foreclosure.    Note,  20  L.  B.  A.  371,  374. 

Time  allowed  to  redeem  from  foreclosure.    Note,  18  E.  B.  0.  501. 

Equity  of  redemption  is  a  distinct  estate  from  that  vested  in  the  mort- 
gagee before  or  after  condition  broken;  it  is  devisable  and  alienable  like 
other  interests  in  real  property. 
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Approved  in  American  Loan  etc.  Co.  v.  Atlanta  Elee.  Ry.  Co.,  99  Fed. 

318,  holding  on  rehearing  senior  mortgage's  foreclosure  not  barring 
redemption  by  junior  mortgagee;  Beverly  v.  Bamitz,  55  Kan.  482,  484, 
49  Am.  St.  Rep.  269,  270,  81  L.  R.  A.  79,  80,  42  Pac.  730,  731,  upholding 
redemption  law  of  1893. 

Once  a  mortgage,  always  a  mortgage,  and  any  Umltation  on  right  to 
redeem  by  stipulation,  at  time  of  executing  mortgage  or  afterward  is  void. 
Approved  in  Beverly  v.  Barnitz,  55  Kan.  482,  49  Am.  St.  Rep.  269, 
31  L.  R.  A.  79,  42  Pac.  730,  upholding  redemption  law  of  1893. 

Statutory  remedy  of  foreclosure  at  time  mortgage  is  executed  is  part 
of  the  contract,  and  any  change  which  affects  it  substantially  to  mortgagee's 
injury  impairs  the  obligation  of  contracts. 

Approved  in  Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S.  638,  24  L.  Ed. 
862,  time  fixed  by  State  for  redemption  is  a  part  of  contract  and  ap- 
plies to  Federal  courts;  Parker  v.  Dacres,  130  U.  S.  47,  32  L.  Ed.  850, 

9  Sup.  Ct.  434,  to  same  effect;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac. 

319,  holding  a  statute  respecting  redemption  of  mortgages,  if  retrospec- 
tive, is  void;  Phinney  v.  Phinney,  81  Me.  464,  10  Am.  St.  R^.  272, 
4  L.  R.  A.  351,  17  Atl.  408,  holding  invalid  a  change  extending  time  of 
redemption. 

Qualified  in  Beverly  v.  Bamitz,  55  Kan.  481,  482,  484,  49  Am.  St.  Rep. 
268,  269,  270,  81  L.  R.  A.  79,  80,  42  Pac.  730,  731,  holding  a  State  may 
change  redemption  laws  as  to  existing  or  future  mortgages;  State  v. 
Gilliam,  18  Mont.  99,  81  L.  R.  A.  723,  44  Pac.  396,  same  point. 

Foreclosure  decree  against  a  trustee  does  net  hind  the  cestui  que  trusts, 
who  are  in  esse,  unless  made  parties. 

Approved  in  Sears  v.  Hardy,  120  Mass.  530,  applied  to  suit  to  estab- 
lish resulting  trust;  Jones  v.  McKenna,  4  Lea,  636,  arguendo. 

Necessity  of  making  all  persons  interested  in  mortgage  security  or 
in  equity  of  redemption  parties  to  action  to  redeem  or  foreclose. 
Note,  18  E.  R.  0.  496. 

Miscellaneous.  Cited  in  Parker  v.  Dacres,  130  U.  S.  47,  32  L.  Ed.  860, 
9  Sup.  Ct.  434,  stating  that  the  cited  case  does  not  recognize  a  right 
to  redeem  independently  of  statute;  Barr  v.  Vanalstine,  120  Ind.  594^ 
22  N.  E.  966,  no  demand  and  tender  are  necessary  to  bring  suit  to 
redeem. 

8  WaU.  825-329,  19  L.  Ed.  455,  THE  lADT  FBAKKLIN. 

There  is  no  ohligation  on  a  ship  to  the  cargo  till  it  is-  on  board;  sa 
where  an  agent  for  several  boats  inadvertently  gives  a  receipt  for  good& 
on  a  boat  while  they  are  on  another  boat,  the  first  is  not  liable. 
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Approved  in  Quffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C.  A. 
517,  where  at  time  goods  delivered  on  wharf  under  bill  of  lading  recit- 
ing goods  to  be  shipped  on  vessel  lying  at  certain  port,  but  owner  of 
goods  knew  vessel  was  at  sea,  and  goods  never  delivered  to  vessel,  ves- 
sel not  liable  to  maritinie  lien  for  breach  of  contract ;  The  S.  L.  Watson, 
118  Fed.  953,  55  G.  C.  A.  439,  applying  role  to  remaining  caigoes  not 
actually  taken  on  board;  The  Thomas  P.  Sheldon,  113  Fed.  782,  applying 
rule  where  charter  executoiy,  and  some,,  but  not  all,  cargoes  delivered ; 
The  Habil,  100  Fed.  125,  denying  libelant  reeoveiy  where  bananas  dam- 
aged before  placed  on  board;  Roy  v.  Northern  Pac.  Ry.  Co.,  42  Wash. 
579,  ,85  Pac.  55,  act  of  carrier's  agent  in  delivering  bill  of  lading  for 
goods  which  he  knew  were  not  delivered  to  carrier  does  not  bind  carrier 
even  as  to  innocent  transferee;  Missouri  Pac.  Ry.  Co.  v.  McFadden, 
154  U.  S.  161,  88  L.  Ed.  946,  14  Sup.  Ct.  991,  holding  a  carrier  not 
responsible  for  goods  destroyed  before  deliveiy  to  it,  but  after  receipt 
given;  Crenshawe  v.  Pearce,  37  Fed.  436,  following  rule;  The  Eugene, 
83  Fed.  223,  holding  a  passenger  not  on  board  had  no  lien  for  breach  of 
contract;  Hunt  v.  Mississippi  etc.  R.  R.  Co.,  29  La.  Ann.  454,  holding 
a  railroad  not  liable  for  goods  not  received,  a  receipt  *being  given; 
Witzler  v.  Collins,  70  Me.  298,  35  Am.  Rep.  380,  holding  not  liable  for 
goods  not  delivered;  National  Bank  v.  Chicago  etc.  R.  R.  Co.,  44  Minn. 
233,  20  Am.  St.  Rep.  573,  9  L.  B.  A.  268,  46  N.  W.  345,  not  liable  even 
to  bona  fide  holder;  Williams  v.  Wilmington  etc.  R.  R.  Co.,  93  N.  C.  45, 
58  Am.  Bep.  451,  not  liable  even  against  bona  fide  holder;  Friedlander 
V.  Texas  etc.  Ry.  Co.,  130  U.  S.  424,  82  L.  Ed.  994,  9  Sup.  Ct.  572, 
a  master  may  not  receipt  for  goods  not  on  board;  Louisville  Trust  Co. 
V.  Louisville  etc.  R.  Co.,  75  Fed.  457,  22  C.  C.  A.  378,  holding  an  unau- 
thorized guaranty  of  negotiable  bonds  by  officers  is  binding  on  a  cor- 
poration; The  Humboldt,  86  Fed.  352,  holding  that  a  suit  for  breach 
of  contract  of  hiring  an  agent  gives  no  lien;  The  City'of  Baton  Rouge, 
19  Fed.  462,  holding  an  unexecuted  contract  of  afEreightment  gives 
no  lien. 

Modified  in  Smith  v.  Missouri  etc.  Ry.  Co.,  74  Mo.  App.  55,  holding, 
where  an  owner  or  general  agent  of  a  corporation  issues  a  bill  without 
the  gdbds,  he  is  bound  to  an  innocent  third  party. 

Distinguished  in  The  Energia,  124  Fed.  843,  sustaining  lien  under 
State  statute,  vessel  refusing  to  load  cargo. 

Liability  of  carrier  upon  bill  of  lading  issued  without  receipt  of 
goods.    Note,  7  Ann.  Oaa.  781. 

Bill  of  lading  is  a  contract  and  a  receipt.  As  a  contract,  it  cannot  be 
explained  by  parol;  as  a  receipt,  it  is  prima  fade  evidence  of  what  it  states, 
but  may  be  contradicted  by  parol  testimony. 
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Approved  ih  Vanderbilt  v.  Ocean  S.  S.  Co.,  215  Fed.  888,  132  C.  C.  A. 
226,  holding  where  bill  of  lading  states  "weight  subject  to  correction,'* 
parol  evidence  is  admissible  to  show  correct  weight;  In  re  T.  H.  Bunch 
Co.,  180  Fed.  531,  holding  although  carrier  might  render  himself  crimi- 
nally and  civilly  liable  for  delivery  of  goods  without  bill  of  lading,  he 
could  recover  for  their  conversion;  Petersburg  N.  N.  ft  N.  Steamboat 
Line  v.  Norfolk-Virginia  Peanut  Co.,  172  Fed.  325,  24  L.  £.  A.  (K.  S.) 
569,  96  C.  C.  A.  383,  holding  where  carrier  on  account  of  freshet  em- 
ployed services  of  lighter,  contract  began  at  delivery  of  goods  at  wharf ; 
Planters'  etc.  Mfg.  Co.  v.  Elder,  101  Fed.  1003,  42  C.  C.  A.  130,  allow- 
ing ship  owners  to  show  quantity  loaded  and  delivered  against  consignee 
paying  for  quantity  specified  in  bill ;  Peele  &  Copeland  v.  Atlantic  Coast 
Line  R.  Co.,  149  N.  C.  393,  63  S.  E.  67,  holding  where  shipper  loaded 
goods  on  car  and  presented  bill  of  lading,  which  was  signed  by  carrier, 
shipper  had  burden  of  proof  of  showing  goods  were  delivered;  Missouri 
Pacific  Ry.  Co.  v.  McFadden,  154  U.  S.  162,  38  L.  IkL  947,  14  Sup.  Ct. 
992,  holding  explainable  that  goods  were  not  delivered  at  time  of  issu- 
ance of  bill  of  lading;  Robinson  v.  Memphis  etc.  R.  Co.,  9  Fed.  137, 139, 
a  carrier  may  show  that  it  never  received  goods  against  a  fraudulent 
receipt  by  its  agent;  Martin  v.  Railway  Co.,  55  Ark.  524,  19  S.  W.  318, 
a  carrier  may  deny  that  it  received  goods  even  as  to  third  person  in 
spite  of  its  receipts ;  Hunt  v.  Mississippi  etc.  R.  R.  Co.,  29  La.  Ann  454, 
a  railroad  may  show  by  parol  that  a  receipt  was  erroneously  given 
against  third  person;  Dyer  v.  Fredericks,  63  Me.  592,  following  rule; 
Williams  v.  Wilmington  etc.  R.  R.  Co.,  93  N.  C.  45,  53  Am.  Rep.  451, 
may  explain  by  parol  even  against  a  bona  fide  holder. 

Distinguished  in  Louisville  etc.  R.  Co.,  v.  Pferdmenges,  Preyer  ft  Co., 
8  Ga.  App.  84,  68  S.  E.  618,  holding  where  intention  was  that  bill  of 
lading  be  negotiable,  its  recitals  are  binding  on  shipper  when  in  hands 
of  bona  fide  holder. 

Bill  of  lading.    Note,  88  Am.  Dec.  409,  410. 

Bill  of  lading  as  prima  facie  evidence  against  carrier  that  goods 
were  received.    Note,  4  E.  B.  C.  678. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.  Note,  165  Am. 
St.  Rep.  348,  350. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  £.  A.  438, 
.  484. 

Civil  liability  for  wrongful  or  negligent  act  of  servant  or  agent 
toward  one  not  sustaining  contractual  relation.  Note,  27  L.  £.  A. 
173/ 
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8  WalL  330-333,  19  I..  Ed.  396,  UNITED  STATES  v.  aiLMOBE. 

Tbis  case  followed  a  construction  which  had  been  given  to  a  statute 
by  the  executlTe  officers,  without  stating  It  as  a  rule  of  construction. 

Approved  in  Westerlund  v.  Black  Bear  Min.  Co.,  203  Fed.  605,  121 
C.  C.  A.  627,  holding  lease  of  mine  came  under  head  of  encumbrances 
where  statute  prohibited  such  encumbrances  without  assent  of  stock- 
holders; Pitts  V.  Logan  County,  3  Okl.  740,  41  Pac.  591,  State  act  at- 
tempting to  regulate  accounting  by  clerks  of  District  Courts  of  territory 
is  void. 

The  following  cases  cite  as  though  this  were  one  of  the  points  de- 
cided; they  state  the  rule  and  apply  it  to  various  officers:  Smythe  v. 
Fiske,.23  Wall.  382,  23  L.  Ed,  49,  United  States  v.  Hill,  120  U.  S.  182, 
80  L.  Ed.  632,  7  Sup.  Ct.  517,  In  re  Jayne,  28  Fed.  423,  Bloxham  v. 
Tbe  Consumers'  etc.  R.  R.  Co.,  36  Fla.  543,  51  Am.  St.  Bep.  49,  29 
L.  R.  A.  510, 18  South.  447,  Westbrook  v.  Miller,  56  Mich.  152,  22  N.  W. 
257,  Pitts  V.  Logan  County,  3  Okl.  741,  41  Pac.  591,  McSorley  v.  Hill, 
2  Wash.  651,  27  Pac.  556,  Harrington  v.  Smith,  28  Wis.  68,  State  v. 
Timme,  54  Wis.  340,  11  N.  W.  793,  and  Northern  Pac.  R.  Co.  v.  Barnes, 
2  N.  D.  360,  51  N.  W.  401,  applied  to  a  construction  by  legislature. 

Modified  in*  Cole  v.  Skrainka,  37  Mo.  App.  443,  only  applied  to  long 
acquiescence  and  where  public  injury  would  result  from  change,  and 
never  to  erroneous  or  injurious  construction, 

8  WalL  888-^337,  19  I..  Ed.  379,  AMEBIOAH  WOOD-PAFEB  GO.  T.  HEFT. 

Interests  of  parties  to  suit  must  be  adverse.  Where,  after  unsuccessful 
salt  to  enjoin  infringement  of  patent,  defendants  have  sold  out  their  rights 
to  plaintiif  and  consolidated  with  him,  an  appeal  will  be  dismissed. 

Approved  in  Hatfield  v.  King,  184  U.  S.  165,  46  L.  Ed.  483,  22  Sup.  Ct. 
478,  to  effect  that  court,  upon  proper  affidavits,  may  determine  whether 
real  controversy  exists;  Irving-Pitt  Mfg.  Co.  v.  Twinlock  Co.,  220  Fed. 
326,  holding  where  complainant  acquires  property  of  defendant  in  suit 
for  infringement,  suit  will  be. dismissed;  Keely  v.  Ophir  Hill  Consol. 
Min.  Co.,  169  Fed.  605,  95  C.  C.  A.  99,  holding  where  3uit  in  law  and 
equity  to  determine  title  to  mine  is  decided  and  affirmed  in  favor  of 
defendant  as  to  law,  appeal  on  equity  side  will  be  dismissed;  United 
States  Savings  &  Loan  Co.  v.  Leftwich,  132  Ala.  133,  31  South.  475, 
dismissing  appeal,  where  question  raised  fixed  conclusively  by  subse- 
quent decree;  Princeton  Coal  etc.  Co.  v.  Gilmore,  170  Ind.  370,  83  N.  E. 
502,  holding  where  judgment  against  directors  of  corporation  had  been 
released,  appeal  should  be  dismissed;  State  v.  Standard  Oik  Co.,  218  Mo. 
389,  116  S.  W.  1022,  holding  voluntary  withdrawal  of  corporation  from 
State  is  no  ground  for  abatement  of  proceedings  to  cancel  its  license 
to  do  business  in  State;  In  re  Hutton's  Estate,  92  Mo.  App.  137,  re- 
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fusing  to  go  outside  record  on  appeal  from  an  administrator's  settle- 
ment;  Wedekind  v.  Bell,  26  Nev.  413,  69  Pao.  614,1iolding  conveyance 
by  plaintiff  to  third  party  of  whole  interest  in  mining  litigation  pending 
appeal,  and  settlement  of  canse  between  third  party  and  defendant,  war- 
rants dismissal;  State  v.  Lambert,  62  W.  Va.  250,  43  S.  E.  177,  dis- 
missing writ  to  place  candidate's  name  on  ballot,  election  consummated; 
dissenting  opinion  in  State  v.  McQuillin,  229  Mo.  554,  130  S.  W.  19, 
holding  party  could  consolidate  two  judgments  so  as  to  obtain  required 
amount  to  confer  jurisdiction  on  Supreme  Court;  Dakota  County  v. 
Glidden,  113  U.  S.  226,  28  L.  Ed.^  982,  5  Sup.  Ct.  430,  dismissing  appeal 
from  judgment  on  county  bonds  where  compromise  has  since  been  made ; 
Little  y.  Bowers,  134  U.  S.  557,  38  L.  Ed.  1020,  10  Sup.  Ct.  623,  dis- 
missing appeal  from  ^uit  involving  validity  of  assessments,  where  taxes 
have  since  been  voluntarily  paid ;  California  v.  San  Pablo  etc.  R.  R.  Co., 
149  U.  S.  314,  37  L.  Ed.  749,  13  Sup.  Ct.  878,  dismissing  appeal  from 
suit  to  recover  taxes  subsequently  paid;  Mills  v.  Green,  159  U.  S.  654, 
40  L.  Ed.  294,  16  Sup.  Ct.  133,  dismissing  bill  to  secure  rie^ht  to  vote 
at  election  already  passed;  Allen  v.  Georgia,  166  U.  S.  140,  41  LJ  Ed. 
950,  17  Sup.  Ct.  526,  holding  valid  the  dismissal  of  appeal  by  State 
court  after  escape  of  convicted  prisoner;  Arnold  v.  Woolsey,  54  Fed. 
269,  4  C.  C.  A.  319,  dismissing  appeal  from  ejectment  suit  where  same 
person  has  purchased  all  interests;  Weaver  v.  Kelly,  92  Fed.'  421,  34 
C.  C.  A.  423,  dismissing  api)eal  where  plaintiff  has  sold  his  interest 
to  one  of  defendants ;  State  v.  Philips,  97  Mo.  338,  3  L.  B.  A.  479,  10 
S.  W.  857,  awarding  mandamus  against  court  dismissing  appeal  from 
tax  suit  where  defendant  offered  satisfaction  which  was  refused;  South 
etc.  Mining  Co.  v.  Amador  etc.  Mining  Co.,  145  U.  S.  301,  36  L.  Ed.  712, 
12  Sup.  Ct.  921,  reversing  and  remanding  case  between  corporations 
where  since  appeal  the  same  parties  have  obtained  control  of  both;  In 
re  Burdick,  162  111.  53,  44  N.  E.  414,  dismissing  petition  to  expunge 
judgment  on  collusive  suit;  Jacksonville  School  Dist.  v.  Crowell,  33 
Or.  13,  52  Pac.  694,  appeal  on  mandamus  to  commissioners,  taken  after 
they  have  complied  therewith,  dismissed;  Harp  v.  Abbeville  Inv.  etc. 
Co.,  108  Ga.  168,  33  S.  E.  1002,  applied  in  suit  to  administer  corporate 
assets,  all  interest  vesting  in  one;  Ridge  v.  Manker,  132  Fed.  601,  67 
C.  C.  A.  596,  arguendo. 

Distinguished  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  975,  986,  holding  adverse  interests  may  be  joined  in  proceeding  for 
patent  so  as  to  make  proceeding  ex  parte. 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Gas.  953. 

Amicus  curiae.    Note,  Ann.  Oas.  1915A,  196. 
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Miscellaneous.  Cited  in  Farmers'  Loan  etc.  Co.  v.  Green  etc.  R.  R. 
Co.,  10  Biss.  215|  6  Fed.  112^  dismissing  bill  o£  review  to  foreclosure 
of  railway  mortgage. 

8  WalL  837-^42,  19  Is.  Ed.  305,  ALVISO  ▼.  UNITED  STATES. 

^  Mezicaa  gxaata  by  opeciflc  bomidariesy  donee  is  entitled  to  entire 
tract;  in  grants  by  auantity  only,  to  aaantity  specified;  and  in  grants  of 
certain  place  by  name,  to  tract  according  to  bomidaries  if  given,  and  if 
not  given,  tben  according  to  limits  as  shown  by  settlement  and  possession, 
provided  prior  rights  of  adjoining  proprietors  are  respected. 

Approved  in  United  States  v,  Cameron,  3  Agpiz.  104,  21  Pac.  178,  hold- 
ing lands  several  miles  from  habitation  or  actual  occupation  not  claimable 
under  color  of  paper  title  from  Mexican  grant  to  base  action  for  wrongful 
fencing;  Homsby  v.  United  States,  10  Wall.  232,  19  L.  Ed.  902,  confirm- 
ing Mexican  land  grants;  Snyder  v.  Sickles,  98  U.  S.  214,  25  L.  Ed. 
102,  refusing  ejectment  to  claimant  under  Mexican  grant  without  bound- 
aries, and  no  survey  made;  Trenier  v.  Stewart,  101  U.  S.  807,  25  L.  Ed. 
1023,  confirming  concession  of  land  by  French  Governor  of  Louisiana, 
in  1713;  Maxwell  Land  Grant  Case,  121  U.  S.  372,  30  L.  Ed.  955,  7 
Sup.  Ct.  1023,  refusing  to  annul  United  States  patent  confirming  Mexi- 
can land  grant ;  Cameron  v.  United  States,  148  U.  S.  309,  37  L.  Ed.  462, 
13  Sup.  Ct.  599,  reversing  judgment  reforming  deed  which  omitted  part 
of  land. 

Wliere  testimony  as  to  boundary  of  Mexican  grant  was  conflicting  and 
irreconcilable,  decision  of  lower  court  will  not  be  disturbed. 

Approved  in  Caulfield  v.  Bogle,  2  Dak.  467,  11  N.  W.  512,  affirming 
decision  rendered  on  conflicting  testimony  in  suit  for  attorney's  fees; 
Moline  Plow  Co.  v.  Gilbert,  3  Dak.  256,  15  N.  W.  8,  affirming  judgment. 

Intervention  of  party  under  claim  of  Mexican  grant,  allowed  by  lower 
court  under  stbtute  of  1860,  cannot  be  objected  to  for  the  first  time  in 
Supreme  Court. 

Approved  in  United  States  v.  Bell  Telephone  Co.,  167  U.  S.  263,  42 
L.  Ed.  162,  17  Sup.  Ct.  819,  refusing  to  annul  patent  for  illegal  fraud. 

Approved  survey  cannot  be  objected  to  by  the  United  States  if  they 
have  not  appealed  from  the  decree  approving  the  survey. 

Approved  in  In  re  Gribbon,  55  Fed.  876,  5  C,  C.  A,  287,  interpreting 
statute  levying  duty  on  handkerchiefs. 

8  WalL    342^354,    19   L.   Ed.    457,   UNITED   STATES   EXPRESS   CO.    v. 
K0UNT2aS  BBOTHEBS. 

Statute  of  1848,  providing  for  removal  of  causes  of  Federal  character 
from  territoxial  to  'District"  Courts  includes  removals  to  ''Circuit"  Courts 
where  such  exist. 
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AiJproved  in  Higgins  v.  Brown,  20  Okl.  400,  1  Okl.  Cr.  76,  88,  94  Pac. 
720,  726,  holding  crime  of  murder  within  jurisdiction  of  Federal  court 
,  for  Indian  Territory  is  cognizable  in  District  Court  after  admission 
of  Oklahoma  into  Union;  Ames  v.  Colorado  etc.  R.  R.  Co.,  4  Dill.  257, 
Fed.  Cas.  324,  refusing  writ  of  assistance  and  construing  statute  ad- 
mitting Colorado;  McCollom  v.  Pipe,  7  Kan.  196,  construing  act  admit- 
ting Kansas  and  dismissing  case  not  cognizable  by  State  courts  Dome 
V.  Richmond  etc.  Mining  Co.,  43  Fed.  692,  s.  c,  1  S.  D.  23,  44  N.  W.  1022, 
and  Koenigsberger  v.  Richmond  Silver-  Mining  Co.,  158  U.  S.  48,  89 
L.  Ed.  892,  15  Sup.  Ct.  754,  all  construing,  in  action  on  contiract,  the  act 
admitting  two  Dakotas,  and  assigning  pending  suits;  Dunton  y.  Muth, 
45  Fed.  393,  394,  construing  act  admitting  Montana  in  petition  for.  cer- 
tiorari. 

Ayennent  that  plaintiffs  are  a  Ann  engaged  in  business  in  Omaha,  and 
defendant  is  a  corporation  fonned  under  laws  of  New  York,  sufficiently 
shows  diyerse  dtizenflhip. 

Approyed  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  383,  48 
L.  Ed.  1030,  24  Sup.  Ct.  696,  ayerment  that  plaintiff  is  resident  of  Dela- 
ware is  sufficient  averment  of  citizenship  therein  for  purpose  of  Federal 
jurisdiction,  where  testimony  shows  l^al  domicile  therein ;  Great  South- 
ern Fire  Proof  Hotel  Co.  y.  Jones,  177  U.  S.  455,  44  L.  Ed.  844,  20 
Sup.  Ct.  692,  excluding  limited  partnership  from  rule  holding  corpora- 
tion a  citizen  of  State  where  created;  Howe  y.  Howe  &  Owen  Ball  Bear- 
ing Co.,  154  Fed.  822,  83  C.  C.  A.  536,  holding  where  evidence  showed 
property  value  over  two  thousand  dollars,  and  also  diverse  citizenship, 
jurisdiction  could  not  be  renounced  by  Federal  court ;  Jones  v.  Andrews, 
10  Wall.  331,  19  L.  Ed.  936,  holding  allegation  fairly  showing  of  what 
States  parties  are  citizens  is  sufficient;  Southern  Express  Co.  y.  West- 
era  N.  C.  R.  R.  Co.,  99  U.  S.  198,  25  L.  Ed.  320,  holding  general  alle- 
gation of  citizenship  sufficient,  construing  contract;  Kerp  v.  Michigan 
etc.  R.  R.  Co.,  14  Fed.  Cas.  383,  considering,  on  foreclosure,  what  alle- 
gations are  necessary  as  to  citizenship;  Sharon  v.  Hill,  10  Sawy.  638, 
23  Fed.  355,  holding  general  allegation  of  citizenship  in  introduction  of 
bill  sufficient;  Ward  v.  Blake  Mfg.  Co.,  56  Fed.  440,  5  C.  C.  A.  538, 
applying  rule  in  action  on  contract  for  machinery;  Shattuck  v.  North. 
British  etc.  Ins.  Co.,  58  Fed.  611,  7  C.  C.  A.  386,  holding  specific  alle- 
gation of  citizenship  not  necessary  when  it  appears  in  other  parts  of 
record;  Home  Ins.  Co.  v.  Morse,  20  Wall.  454,  22  L.  Ed.  369,  holding 
void  a  State  statute  requiring  foreign  companies  to  ^ree  not  to  remove 
suits  to  Federal  courts;  Less  v.  English,  85  Fed.  477,  478,  29  C.  C.  A. 
275,  holding  failure  to  present  question  of  jurisdiction  to  lower  court 
waives  objection;  Baltimore  etc.  R.  R.  Co.  v.  Morehead,  5  W.  Va.  299, 
allowing  recovery  for  failure  to  deliver  goods  or  notify  consignee. 
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Common  caizier  is  liable  for  actual  nefi^gence,  alfhougli  its  receipt 
may.  be  sufficient  to  restiict  its  common-law  liability. 

Approved  in  Southern  Express  Co.  v.  Hanaw,  134  Ga.  458,  137  AnL  - 
St.  Bep.  227,  67  S.  E.  950,  holding  liability  of  fifty  dollars  value  placed 
on  goods  by  carrier  cannot  limit  amount  of  recovery;  Blackwell  Milling 
etc.  Co.  v..  Western  Union  Tel.  Co.,  17  Okl.  381,  10  Ann.  Gas.  865, 
89  Pac.  236,  holding  telegraph  company  liable  for  delay  in  transmitting 
message;   New  York  Central  R.  B.   Co.  v.  Lockwood,   17  Wall.   375, 

21  L.  Ed.  639,  and  Ohio  etc.  B.  B.  Co.  v.  Selby,  47  Ind.  487,  17  Am.  Bep. 
726,  both  holding  railroad  liable  for  injuries  to  driver  through  negli- 
gence, notwithstanding  contract  contra;  Liverpool  etc.  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  438,  82  L.  Ed.  791,  9  Sup.  Ct.  471,  holding 
steamship  company  liable  for  loss  through  negligence;  The  Montana,. 

22  Blatchf.  396,  22  Fed.  727,  holding  company  liable  for  negligence  of 
captain  of  vessel  in  taking  bearings;  Virginia  etc.  B.  B.  Co.  v.  Sayers, 
26  Gratt.  339,  applying  rule  in  action  to  recover  for  loss  of  cattle; 
Baltimore  etc.  B.  B.  Co.  v.  Morehead,  5  W.  Va.  300,  allowing  recovery 
for  failure  to  deliver  goods  or  notify  consignee;  Maslin  v.  Baltimore  & 
O.  B.  B.  Co.,  14  W.  Va.  203,  85  Am.  Rep.  757,  applying  rule  in  action 
for  injury  to  cattle  transported. 

.  Distinguished,  in  Hartford  etc.  Ins.  Co.  v.  Chicago  etc.  B.  B.  Co.,  70 
Fed.  206,  17  C.  C.  A.  62,  30  L.  R.  A.  199,  holding  valid  a  lease  by  rail- 
road exempting  it  from  liability  for  fire  or  negligence. 

Express  company  la  chargeable  with  negligence  unless  it  exerciap  the 
care  and  prudence  of  a  prudent  man  in  his  own  affairs. 

Approved  in  New  York  Central  B.  B.  Co.  v.  Lockwood,  17  WaH.  375, 
21  L.  Ed.  639,  holding  railroad  liable  for  injury  to  drover  through  neg- 
ligence; Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  438,  32 
L.  Ed.  791,  9  Sup.  Ct.  471,  holding  steamship  company  liable  for  loss 
through  negligence;  The  Montana,  22  Blatchf.  396,  22  Fed.  727,  holding 
owners  of  vessel  liable  for  negligence  of  captain  in  taking  bearings; 
Vii^nia  etc.  B.  B.  Co.  v.  Sayers,  26  Gratt.  339,  holding  railroad  liable 
for  negligence  in  carrying  cattle,  notwithstanding  contract  contra; 
Baltimore  etc.  B.  R.  Co.  v.  Morehead,  5  W.  Va.  300,  allowing  recovery 
for  failure  to  deliver  goods  or  notify  consignee. 

Duties  of  express  companies  as  common  carriers.    Note,  61  Am.  St. 
Rep.  363,  364. 

Carriers  of  goods  must  follow  owner's  instructions  concerning  their 
transportation,  whenever  practicable. 

Approved  in  The  Indrapura,  171  Fed.  931,  holding  placing  of  ship 
in  drydock  to  have  bottom  painted,  after  loading  of  cargo  constituted 
deviation  and  negligence;  Southern  Express  Co.  v.  Fant  Fish  Co.,  12 
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Ga.  App.  451,  78  S.  £.  199,  holding  where  owner  instraeted  earner  to 
use  no  means  of  protecting  perishable  stuffy  he  oould  not  be  liable; 
Atchison  etc.  Ry.  Co..  v.  Rodgers,  16  N.  M.  130,  113  Pac.  808,  refusing 
to  nphold  contract  of  carrier  exempting  itself  from  liability  over  a 
certain  amount;  Chartrand  v.  Southern  Ry.  Co.,  85  S.  C.  485,  67  S.  E. 
744,  holding  initial  carrier  liable  for  loss  occurring  throilgh  misdelivery 
of  connecting  carrier;  Davis  Bros.  v.  Blue  Ridge  Ry.  Co.,  81  S.  C.  472, 
62  S.  E.  858,  holding  carrier  could  not  set  up  defense  of  contract 
exemptions  where  he  deviated  from  intended  route;  Texas  etc.  Ry.  Co. 
V.  Eastin  &  Knox,  100  Tex.  561,  102  S.  W.  107,  holding  carrier  liable 
for  loss  of  cattle  occurring  during  deviation  from  route  requested. 

Modified  in  Wells-Fargo  Express  Co.  v.  Fuller,  4  Tex.  Civ.  App.  223, 
23  S.  W.  414,  holding  instructions  must  be  in  writing. 

Distinguished  in  Post  v.  Southern  Ry.  Co.,  103  Tenn.  184,  52  S.  W- 
307,  company  cannot  be  compelled  to  ship  over  particular  connecting 
line  without  reason. 

Liability  of  carrier  of  goods  or  livestock  by  lasji  for  deviation  from 
route.    Note,  15  Ann.  Oaa.  76. 

Duty  of  carrier  as  to  route.    Note,  37  L.  Jt.  A.  <N.  S.)  228. 

Effect  of  deviation  upon  carrier's  rights  and  liabilities.    Note,  2 
B.  R.  0.  595. 

Carrier's  dul^  to  proceed  by  usual  route.    Note,  5  E.  B.  C.  280. 

Omission  to  Charge  Jury  on  some  point,  wlien  the  court  was  not  re- 
quested to  do  so  by  the  aggrieved  party,  is  not  assignable  for  error. 

Approved  in  Steel  Rail  Sup.  Co.  v.  Baltimore  etc.  Ry.  Co.,  130  Fed. 
434,  64  C.  C.  A.  635,  following  rule ;  Stephenson  v.  Atlantic  Terra  Cotta 
Co.,  230  Fed.  22,  holding  where  defendant  failed  to  request  instructions 
as  to  denial  of  contract,  he  could  not  be  aggrieved;  Young  v.  Corrigan, 
210  Fed.  443,  127  C.  C.  A.  174,  holding  failure  to  charge  certain  evi- 
dence as  mitigating  could  not  be  objected  to  if  not  requested ;  Liouisville 
&  N.  R.  Co.  V.  Womack,  173  Fed.  759,  97  C.  C.  A.  559,  holding  objection 
to  charge  to  jury  cannot  be  asserted  on  appeal  unless  objected  to  in 
court  below;  Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180,  59  C.  C.  A. 
382,  holding  failure  to  instruct  as  to  conductor's  diligence  not  error; 
Baltimore  etc.  R.  R.  Co.  y.  Golway,  6  App.  D.  C.  169,  holding  request 
should  have  been  made  for  instructions  that  certain  signals  were  given ; 
Gooding  v.  Watkins,  5  Ind.  Ter.  589,  82  S.  W.  916,  where  defendant 
failed  to  request  instructions  as  to  value  of  property;  Tweed's  Case,  16 
Wall.  516,  21  L.  Ed.  392,  holding  valid  a  contract  by  United  States 
agent  to  buy  cotton;  Carter  v.  Carusi,  112  U.  S.  484.  28  L.  Ed.  822,  5 
Sup.  Ct.  285,  construing  usury  acts  in  suit  on  note;  "Texas  etc.  Ry.  Co. 
v.  Volk,  151  U.  S.  78,  88  L.  Ed.  80, 14  Sup.  Ct.  240,  and  Western  etc.  R.  R. 
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Co.  Y.  Roberson,  61  Fed.  606,  9  C.  C.  A.  646,  both  granting  damages  for 
X)er8onal  injuries  and  applying  rule  to  omission  to  instruct  on  contribu- 
tory negligence;  Williams  v.  Simons,  70  Fed.  44,  16  0.  G.  A.  628,  ap- 
plying rule  in  action  on  indemnity  bond;  Chicago  etc.  R.  R.  Co.  v. 
Healy,  86  Fed.  251,  30  C.  C.  A.  11,  applying  rule  in  suit  for  death  of 
employee  by  negligence  of  railroad;  Eastern  «tc.  Lan*d  Co.  v.  Cole,  92 
Fed.  952,  35  C.  C.  A.  100,  applying  rule  to  instruction  on  "adverse 
possession,"  in  ejectment  suit;  Territory  v.  CDonnell,  4  N.  M.  210,  12 
Pac.  749,  and  Trujillo  v.  Territory,  7  N.  M.  53,  32  Pac.  157,  both  apply- 
ing rule  in  confirming  conviction  for  murder;  United  States  v.  De 
Amador,  6  N.  M.  178,  27  Pac.  489,  applying  rule  in  affirming  conviction 
for  perjury;  Merrill  v.  St.  Liouis,  12  Mo.  App.  479,  applying  rule  in 
affirming  judgment  for  damages  for  personal  injuries;  Wright  v.  Gilles- 
pie, 43  Mo.  App.  253,  applying  rule  in  action  to  recover  for  professional 
leg^  services;  dissenting  opinion  in^  Hart  v.  Western  Union  Tel.  Co., 
66  Cal.  591,  6  Pac.  646,  majority  holding  telegraph  company  not  liable 
for  mistake  in  unrepeated  message. 

How  to  obtain  giving  of  instructions  to  jury,  and  to  obtain  review 
of  errors  in  giving  or  refusing  to  give  instructions  on  certain 
points.    Note^  99  Am.  Dec.  119. 

Express  company  bavlng  option  of  safe  and  unsafe  roads  over  which 
It  may  ship  gold-dust,  and  contrary  to  Instructions  of  shipper  selecting  the 
unsafe  road,  is  guilty  of  negligence  and  Uahle  for  loss  through  capture 
l»y  a  hand  of  rebel  soldiers,  notwithstanding  the  receipt  exempted  carrier 
txom  liahtlity  for  loss  hy  enemies  or  dangers  of  war. 

Approved  in  Green  Wheeler  Shoe  Co.  v.  Chicago  etc.  Rj.  Co.,  130 
Iowa,  130,  106  N.  W.  500,  carrier  negligently  delaying  shipment  so  that 
it  is  destroyed  by  flood,  which  would  not  have  destroyed  it  except  for 
delay,  is  liable;  New  York  Central  R.  R.  Co.  v.  Lockwood,  17  Wall. 
375,  21  L.  Ed.  639,  holding  railroad  liable  for  injury  to  drover  through 
negligence,  notwithstanding  contract  contra;  Pierce  v.  Southern  Pacific 
Co.,  120  Cal.  164,  40  L.  R.  A.  353,  47  Pac.  876,  holding  railroad  liable 
for  freezing  of  orange  trees  ^shipped  over  northern  route;  Wells-Fargo 
Express  v.  Puller,  4  Tex.  Civ.  App.  223,  23  S.  W.  414,  leaving  to  jury 
question  of  negligence  in  selection  of  route  for  shipment  of  corpse; 
Virginia  etc.  R.  R.  Co.  v.  Sayers,  26  Gratt.  339,  holding  railroad  liable 
for  negligence  in  carrying  cattle,  notwithstanding  contract  contra. 

8  Wall.  364-358,  19  L.  Ed.  418,  YOUKO  v.  MARTIN. 

Informal  entries  of  clerk  of  territorial  court,  stating  proceedings  and 
exceptions  taken,  do  not  present  these  matters  in  such  form  that  supreme 
court  can  nottce  them. 
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Approved  in  Hanna  v.  Maas,  122  U.  S.  26,  30  L.  Ed.  1118,  7  Snp. 
Ct.  1057,  affirming  judgment  on  contract  where  exceptions  were  in  ir- 
regular form;  Wilson  v.  Pauly,  72  Fed.  132,  18  C  C.  A,  475,  consider- 
ing exception  entered  on  court  journal  in  action  on  notes ;  Fry  v.  Leslie, 
87  Va.  276,  allowing  damages  for  seduction;  Baltimore  etc.  R.  R.  Co. 
V.  Trustees  of  Church,  91  U.  S.  133,  23  L.  Ed.  262,  holding  affidavits 
are  no  part  of  the  record  and  awarding  damages;  Lewis  v.  Wilson, 
151  U.  S.  554,  38  L.  Ed.  268,  14  Sup.  Ct.  420,  affirming  judgment  for 
reduced  damages  assented  to  by  plaintiff. 

Exceptions  cannot  be  considered  by  appellate  court  unless  presenting 
distinctly  rulings  below  and  signed  and  sealed  by  presiding  judge. 

Approved  in  Metropolitan  R.  R.  Co.  v.  Macfarland,  195  U.  S.  330, 
49  L.  Ed.  223,  25  Sup.  Ct.  28,  error 'in  refusal  of  instructions  not  con- 
sidered in  absence  of  bill  of  exceptions,  though  transcript  contains  what 
purports  to  be  instructions  asked  and  refused,  marked  filed  by  clerk, 
Malony  v.  Adsit,  175  U.  S.  286,  44  L.  Ed.  166,  20  Sup.  Ct.  117,  refusing 
to  consider  bill  signed  by  successor  of  judge  sitting  at  trial;  Chicago 
Great  Western  R.  Co.  v.  Le  Valley,  233  Fed.  386,  holding  order  deny- 
ing motion  for  verdict  must  be  contained  in  bill  of  exceptions  and  clerk's 
order-book  cannot  be  resorted  to;  Putnam  v.  Putnam,  3  Ariz.  190,  24 
Pac.  323,  holding  minute  entry  of  clerk  reciting  fact  of  filing  motion 
for  new  trial,  rulings  thereon,  and  that  appellant  excepted  does  not 
bring  matters  before  appellate  court;  National  Metropolitan  Bank  v. 
Lincoln,  37  App.  D.  C.  255,  holding  where  no  exception  is  made  to  entry 
of  judgment,  appellate  court  has  nothing  to  review;  Insurance  Co.  of 
North  America  v.  Sea,  21  Wall.  162,  22  L.  Ed.  513,  refusing  to  consider 
indefinite  exceptions;  Strain  v.  Gourdin,  2  Woods,  382,  Fed.  Cas.  13,521, 
holding  statementa  of  counsel  in  petition,  no  part  of  record,  in  bank- 
ruptcy claim;  Fry  v.  Leslie,  87  Va.  276,  applying  rule  in  action  for 
seduction;  Clark  v.  Commonwealth,  90  Va.  302,  refusing  to  consider 
exception  noted  in  order-book  in  case  of  manslaughter;  dissenting  opin- 
ion in  Bram  v.  United  States,  168  U.  S.  571,  42  L.  Ed.  683,  18  Sup.  Ct. 
198,  majority  reversing  judgment  convicting  of  murder  where  involun- 
tary confession  was  admitted. 

Object  of  bill  of  exceptions  is  to  make  matter  of  record  what  would 
not  otherwise  appear  as  such,  and  no  bill  is  necessary  where  error  alleged 
is  apparent  upon  record. 

Approved  in  Mitsui  v.  St.  Paul  Fire  etc.  Ins.  Co.,  202  Fed.  28,  120 
C.  C.  A.  280,  holding  writ  of  error  brings  up  for  review  order  overruling 
demurrer  without  bill  of  exceptions ;  Evans  v.  Humphreys,  9  App.  D.  C. 
395,  holding  fact  whether  previous  judgment  was  subsisting  was  not 
matter  for  bill  of  exceptions ;  Hopt  v.  People,  104  U.  S.  633,  26  L.  Ed. 
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874,  cdnsidering  instructions  given  and  refused  as  part  of  the  record; 
Moline  Plow  Co.  v.  Webb,  141  U.  S.  623,  85  L.  Ed.  881,  12  Sup.  Ct.  102, 
holding  judgment  for  partial  amount  of  notes  open  for  consideration 
as  part  of  record;  Wilson  v,  Pauly,  72  Fed.  132,  18  C.  C.  A.  475,  con- 
sidering exception  noted  in  court  journal  in  action  on  notes;  Scaife 
V.  Western -etc.  Land  Co.,  87  Fed.  311,  30  C.  C.  A.  661,  allowing  man- 
damus to  compel  judge  to  settle  bill  of  exceptions;  Solomon  v.  Daven- 
port, 87  Fed.  319,  30  C.  C.  A.  664,  holding  no  bill  of  exceptions  neces- 
sary on  appeal  from  habeas  corpus  case;  Wilmington  v.  Ricaud,  90 
Fed.  214,  32  C.  C.  A.  580,  enfbr  of  law  on  face,  no  bill  of  exceptions; 
Guenther  v.  People,  22  Colo,  123,  43  Pac.  999,  holding  plea  of  "autrefois 
acquit"  part  of  record,  and  discharging  prisoner;  Doctor  v.  Hartman, 
74  Ind.  230,  holding  no  bill  necessary  to  raise  objection  to  jurisdiction; 
Redinbo  v.  Fretz,  99  Ind.  462,  holding,  in  partnership  accounting,  order 
of  reference  is  part  of  record  without  bill/ 

Plaintiffs,  by  filing  a  replication  to  the  answer,  after  overmllng  of  tlieir 
demurrer,  thereby  abandon  their  demurrer,  and  it  ceases  to  be  part  of 
record. 

Approved  in  Pollack  ▼.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  holding 
demurrer  not  allowable  to  petition  to  reopen  an  estate  in  bankruptcy; 
City  of  Harper  v.  Daniels,  211  Fed.  64,  129  C.  C.  A.  242,  refusing  to 
allow  execution  on  judgment  against  city  after  lapse  of  five  years;  Moses 
V.  Taylor,  6  Mackey  (D.  C),  280,  approving  principle  in  action  of  as- 
sumpsit; Berry  v.  Barton,  12  Okl.  224,  66  L.  R.  A.  513,  71  Pac,  1075, 
leave  to  amend  waives  error  in  sustaining  demurrer  to  answer;  Kingman 
&  Co.  V.  Pixley,  7  Okl.  352,' 54  Pac.  495,  filing  of  amended  petition  waives 
error  in  sustaining  demurrer;  W.  H.  Stanchfield  Warehouse  Co.  v. 
Central  R.,  67  Or.  400,  136  Pac.  35,  approving  principle  where  plain- 
tiff-filed replication  after  overruling  of  demurrer  to  answer;  Campbell 
V.  Wilcox,  10  Wall.  423,  19  L.  Ed.  974,  allowing  recovery  on  promissory 
note;  Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall.  84,  20  L.  Ed.  359, 
affirming  recovery  of  damages  for  personal  injuries ;  Campbell  v.  Haver- 
hill, 155  U.  S.  613,  89  L.  Ed.  281,  15  Sup.  Ct.  218,  holding  exception 
waived  by  proceeding  in  action  for  infringement  of  patent;  Johnson 
V.  Pensacola  etc.  R.  R.  Co.,  16  Fla.  658,  applying  rule  in  refusing  re- 
covery for  railroad  discrimination;  Rosa  v.  Missouri  etc.  R.  R.  Co.,  18 
Kan.  125,  holding,  in  condemnation  proceedings,  that  filing  new  petition, 
after  demurrer  sustained  waives  any  error  committed;  Mills  v.  Miller, 
2  Neb.  309,  holding  demurrer  abandoned  by  answering  over  in  par- 
tition proceedings;  Butterfield  Overland  Dispatch  Co.  v.  Wedeles,  1 
N.  M.  531,  holding  demurrer  abandoned  by  answering  in  action  on  notes; 
Wells  V.  Applegate,  12  Or.  209,  6  Pac,  770,  holding  amended  answer 
abandons  old  one. 
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Distinguished  in  Nalle  ▼.  Oyster,  230  U.  S.  179,  67  L.  Ed.  1444,  33 
Sup.  Gt.  1043,  holding  exception  need  not  be  taken  to  order  sustaining 
demurrer  to  bring  it  up  for  review. 

Where  statutory  method  of  taUng  bills  of  exceptions  Is  not  followed, 
appellate  court  will  not  consider  them,  and  the  judgment  will  he  affirmed. 

Approved  in  Duncan  v.  Atchison  etc.  R.  R.  Co.,  72  Fed.  812,  19 
0.  C.  A.  202,  applying  rule  in  action  for  libel. 

8  WaU.  368-362,  19  L.  Ed.  303,  OILBEBT  ▼.  UNITED  STATES. 

« 

Where  parties  enter  into  a  Written  contract  with  a  secretary  of  navy, 
they  are  hound  hy  all  its  terms,  although  a  less  stringent  contract  was 
authorized  hy  Oongress. 

Approved  in  Proctor  Coal  Co.  v.  Strunk,  123  Ky.  526,  96  S.  W.  604, 
upholding  contract  superseding  original  one,  providing  mining  of  coal 
for  one  year  instead  of  forever,  on  basis  of  five  per  cent  commission ; 
Parish  v.  United  States,  8  Wall.  490,  19  L.  Ed.  473,  holding  an  altered 
contract  binding  with  terms  as  signed  and  not  as  before  the  alteration ; 
United  States  v.  Lamont,  155  U.  S.  310,  39  L.  Ed.  164,  15  Sup.  Ct.  99, 
holding  the  Secretary  of  War  cannot  be  mandamused  to  sign  a  contract, 
where  he  already  has  one  with  same  party  with  better  terms;  Con> 
sumers*  etc.  Oil  Co.  v.  Ashbum,  81  Fed.  335,  26  C.  C.  A.  436,  holding 
that  a  buyer  waives  a  breach  of  contract  by  entering  into  another  re- 
specting same  goods;  North  Chicago  St.  R.  Co.  v.  Chicago  Union  Tr. 
Co;,  160  Fed.  628,  arguendo. 

Z  Wall.  362-^70,  19  L.  Ed.  461,  KEMPNEB  ▼.  OHUBCHILL. 

Fraud  must  he  proved;  it  cannot  he  presumed,  hut  the  evidence  is  al- 
most always  clrcumstantiaL  So,  where  a  party  sold  goods  not  yet  paid  for 
at  a  low  price,  gave  false  receipts  for  full  value  and  hastily  removed  them, 
the  sale  will  he  set  aside. 

Approved  in'  McWilliams  v.  Cascade  etc.  Ins.  Co.,  7  Wash,  53,  34  Pac. 
142,  holding  error  to  refuse  instruction  that  fraud  may  be  proved  by 
circumstantial  ^evidence ;  Blennerhassett  v.  Sherman,  105  U.  S.  118,  26 
L.  Ed.  1086,  holding -a  settlement  made  to  hinder  creditors  is  void  in 
spite  of  an  adequate  consideration. 

Mere  inadeguacy  of  Consideration,  unless  extremely  gross,  does  not  per 
se  prove  fraud. 

Approved  in  Wilson  v.  Jordan,  3  Woods,  646,  Fed.  Cas.  17,814,  where 
consideration  was  so  grossly  inadequate  as  to  be  fraudulent  per  se; 
First  Nat.  Bank  v.  Smith,  149  Ind.  451,  49  N.  E.  379,  to  same  effect ; 
JB^iller  V.  Brewster,  53  Md.  361,  holding  inadequacy  must  be  very  glaring 
to  be  conclusive,  and  here  it  was  not  such. 

What  is  sufficient  proof  of  fraud.    Note,  65  Am.  Dec.  163. 
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8  WalL  370-376,  19  L.  Ed.  380,  MOTTIKOI.T  ▼.  ISTfH 

Voluntary  conveyance  to  wife  is  not  invalid  as  to  sabseavent  creditort 
where  no  fraud  ia  intended. 

Approved  in  Hfeld  v.  De  Baca,  13  N.  M.  39,  79  Pac.  725,  refusing  to 
set  aside  conveyance  from  husband  to  wife  in  absence  of  showing  of 
fraud;  Graham  v.  La  Crosse  etc.  R.  R.  Co.,  102  tJ.  S.  153,  26  L.  Ed. 
108,  holding  a  corporation  may  transfer,  for  an  inadequate  consideration, 
against  subsequent  creditors;  Smith  v.  Kehr,  2  Dill.  59,  Fed.  Cas. 
13,071,  holding  a  voluntary  conveyance,  with  fraudulent  intent,  void 
as  to  subsequent  creditors;  Sioux  City  Terminal  etc.  Warehouse  Co. 
V.  Trust  Co.,  82  Fed.  136,  27  C.  C.  A.  73,  a  corporate  mortgage  given 
in  excess  of  debt,  but  without  fraud,  binding  on  subsequent  creditors; 
Driggs  &  Co.'s  Bank  v.  Norwood,  50  Ark.  47,  7  Am.  St.  Rep.  81,  6  S.  W. 
324,  holding  conveyance  void,  in  case  of  an  insolvent  debtor;  Laughton 
V.  Harden,  68  Me.  213,  holding  the  test  is  the  intent  of  the  grantor, 
the  participation  of  grantee  is  immaterial ;  Grimes  v.  Sherman,  25  Neb. 
847,  41  N.  W.  815,  holding  valid  a  conveyance,  without  fraud,  against 
subsequent  creditors;  Cunningham  v.  Williams,  42  Ark.  173,  holding 
the  burden  of  showing  fraudulent  intent  is  upon  the  creditor. 

Modified  in  Lpehr  v.  Murphy,  45  Mo.  App.  525,  settlement  on  wife, 
it  must  be  shown  he  was  not  indebted  beyond  his  means,  and  that  it 
was  not  unjust  provision. 

Voluntary  conveyances  as  fraudulent.    Note,  14  Am.  Dec.  706. 

Validity  of  voluntary  conveyance  as  against  subsequent  creditors. 
Note,  Ann.  Oaa.  1914A,  602. 

Judgment  is  condnsive  on  parties  to  itw    It  cannot  be  attacked  col- 
laterally and  cannot  be  questioned  on  creditor's  bllL 

Approved  in  New  Orleans  v.  Fisher,  180  U.  S.  196,  45  L.  Ed.  492,  21 
Sup.  St.  352,  holding  judgment  as  to  competency  of  plaintiff's  assignors 
to  sue  not  open  to  collateral  attack;  Hultberg  v.  Anderson,^  252  111. 
618,  97  N.  E.  220,  refusing  to  allow  bill  of  review  on  judgment  already 
reviewed  on  appeal ;  Salemonson  v.  Thompson,  13  N.  D.  193,  101  N.  W. 
323,  applying  rule  in  action  to  try  title  by  judgment  creditor  against 
alleged  fraudulent  grantee  of  debtor;  Alkire  Grocery  Co.  v.  Richesin, 
91  Fed.  84,  a  judgment  against  principal  debtor,  held  conclusive  on 
defendant  in  suit  by  creditor's  bill,  in  absence  of  collusion  or  fraud, 
between  debtor  and  creditor;  New  Orleans  v.  Fisher,  91  Fed.  584,  34 
C.  C.  A.  15,  to  same  effect;  Strong  v.  Lawrence,  58  Iowa,  58,  12  N.  W. 
75,  held  conclusive  as  to  amount  and  fact  of  indebtedness  in  absence 
of  fraud;  McCanless  v.  Smith,  51  N.  J.  Eq.  521,  25  Atl.  217,  following 
rule;  Minnesota  etc.  Mfg.  Co.  v.  Schaack,  10  S.  D.  514,  74  N.  W,  446, 
the  grantee  of  the  debtor  cannot  question  unless  there  is  fraud  or 
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collusion;  Gentry  v.  Allen,  32  Gratt.  258,  applied  to  a  trustee  sued  to 
enforce  a  judgment  against  his  cestui. 

Judgment  whether  impeachable  in  creditor's  suit.    Note,  69  Am. 
Dec.  622,  623. 

Grantee's  attack  on  judpnent  on  which  action  to  set  aside  convey- 
ance as  fraudulent  based.    Note,  67  L.  B.  A.  593,  609. 

Neither  a  grantor  nor  a  Judgment  creditor  can  impair  the  rights  of  a 
trustee  and  cestui  que  trust,  under  a  deed  made  by  the  grantor,  before  the 
indebtedness  was  Incurred. 

Approved  in  Lynch  v.  Burt,  132  Fed.  428,  67  C.  C  A.  305,  jud^nwent 
against  fraudulent  grantor,  rendered  after  conveyance,  not  conclusive 
on  grantee  as  to  existence  or  amount  of  debt  at  time  of  transfer. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 
Rep.  277. 

8  WalL  376-377,  19  L.  Ed.  422,  AVENDANO  v.  OAT. 

Plaintiff  having  offered  evidence  at  trial,  which  was  admitted  over 
defendant's  objection,  cannot  allege  this  as. error  on  appeal. 

Approved  in  Francisco  v.  Chicago  etc.  R.  Co.,  149  Fed.  355,  9  Ann. 
•Cas.  628,  79  C.  C.  A.  292,  writ  of  error  at  suit  of  plaintiff  to  review 
nonsuit  rendered  at  his  request;  Rodier  v.  Life  Insurance  Co.,  32  App. 
D.  C.  162,  applying  principle  in  action  on  insurance  policy;  Bethell  v. 
Mathews,  13  Wall.  3,  20  L.  Ed.  556,  refusing  to  consider  the  objection. 

Miscellaneous.  Cited  in  Edwards  v.  Elliott,  21  Wall.  552,  22  L.  Ed. 
490. 

8  WaU.  377-393,  19  L.  Ed.  463,  THE  BALTIMORE. 

On  appeals  in  admiralty.  Supreme  Court  determines  the  whole  merits 
of  the  controversy.    New  evidence  may  be  received. 

Approved  in  The  City  of  Hartford,  97  U.  S.  328,  24  L.  Ed.  931, 
modifying  a  decree;  Ayer  v.  The  Glaucus,  4  Cliff.  168,  Fed.  Cas.  683, 
affirming  decree  in  collision ;  The  Sapphire,  11  Wall.  169,  20  L.  Ed.  130, 
The  Richmond,  103  U.  S.  543,  26  L.  Ed.  451;  Smith  v.  Burnett,  173 
U.  S.  436,  43  L.  Ed.  759,  19  Sup.  Ct.  445,  and  The  Coquitclaim,  77  Fed. 
748,  23  C.  C.  A.  438,  all  holding  that  where  the  evidence  is  conflicting 
the  appellate  court  will  not  interfere. 

Limited  in  Dower  v.  Richards,  151  U.  S.  664,  38  L.  Ed.  807,  14  Sup. 
Ct.  455,  after  1875,  appeals  in  admiralty  were  restricted  to  question  of 
fact. 

When  an  appeal  involves  qnestioni  of  fact,  burden  is  on  appellant  to 
allow  error. 
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Approved  in  The  Lady  Pike,  21  Wall.  9,  22  L.  Ed.  502,  holding  that 
it  would  only  be  reversed  in  a  clear  case  of  error;  Coggeshall  v.  Potter, 
3^  Holmes,  80,  Fed.  Cas.  2955,  applying  to  an  appeal  from  findings  of 
District  Court  in  bankruptcy;  Ayer  v.  The  Glaucus,  4  Cliff.  168,  Fed. 
Cas.  683,  affirming  a  decree  for  damages;  Littlcfield  v.  Delaware  etc. 
Canal  Co.,  15  Fed.  Cas.  629,  holding  the  error  should  be  distinctly 
stated ;  In  re  Masterson,  16  Fed.  Caa.  1085,  to  same  effect. 

OwnoB  of  ships  are  not  liable  for  loss  by  collision  occasioned  withont 
tbetr  priyity  or  knowledge,  beyond  the  amotmt  of  their  interest  in  the  ship 
and  her  freight,  then  pending. 

Approved  in  The  Cayuga,  14  Wall.  278,  20  L.  Ed.  830,  and  The  Atlas, 
93  U.  S.  308,  23  L.  Ed.  864,  both  collision  cases;  The  Timor,  61  Fed.. 
63^  allowing  damages  for  shortage  in  weight  of  beans  transported. 

When  a  ship  la  damaged  by  coUislon,  the  rule  is,  to  restore  the  ship 
as  she  was  before  the  colliBloi^  Inclndlng  loss  of  freight,  expense  of  repairs 
and  detention,  and  no  deduction  is  to  be  made  for  new  materials  furnished 
In  placs  of  old. 

Approved  in  California  Navigation  &  Improvement  Co.  v.  Union 
Transp.  Co.,  176  Fed.  535,  100 -C.  C.  A.  21,  holding  damage  to  vessel 
sunk  was  her  original  value  and  value  after  being  raised;  The  Loch 
Trool,  150  Fed.  432,  denying  right  to  recover  for  depreciation  in  value 
of  vessel  where  she  was  repaired  and  rendered  as  strong  as  before  and 
received  original  classification ;  The  Rickmprs,  142  Fed.  309,  73  C.  C.  A. 
415,  denying  right  to  recover  for  permanent  injury  in  addition  to  ex- 
pense of  repairs  where  all  known  injuries  were  repaired;  The  Menom- 
inee, 125  Fed.  532,  excluding  value  of  prospective  catch  from  measure 
of  damages  in  case  of  wrecked  fishing-boat  sunk;  The  Columbia,  109 
Fed.  671,  48  C.  C.  A.  596,  holding  charter  fixing  demurrage  competent 
evidence  of  actual  damage  due  to  delay  for  repairs;  The  Ernest  A. 
Hamill,  100  Fed.  512,  stating  damages  to  be  necessary  cost  of  raisin^r 
and  repairing  and  demurrage  for  time  lost;  Carscallen  v.  Coeur  D'Alcne 
etc.  Transp.  Co.,  15  Ida.  456,  16  Ann.  0am.  544,  -98  Pac.  625,  holding 
damage  of  dredger  sunk  was  amount  it  earned  per  diem;  The  Cayuga, 
14  Wall.  278,  279,  20  L.  Ed.  830,  holding  damages  should  include  de- 
murrage; The  Atlas,  93  U.  S.  308,  23  L.  Ed.  864,  allowing  full  damages 
for  collision;  Missouri  River  Packet  Co.  v.  Hannibal  etc.  R.  R.  Co.,  1 
McCrary,  291,  2  Fed.  294,  allowing  repairs  and  for  use  during  that 
time;  The  Memphis  etc.  Packet  Co.  v.  Steamboat  H.  C.  Yaeger,  2  Mc- 
Crary, 166,  4  Fed.  928,  disallowing  speculative  or  possible  profits;  The 
Alexandria,  10  Ben.  103,  Fed.  Cas.  178,  allowing  interest  on  demurrage; 
New  England  etc.  Ins.  Co."  v.  Dunham,  3  Cliff.  336^  Fed.  Cas.  10,155, 
disallowing  for  new  materials  in  an  insurance  case;  The  Sam  Gaty,. 
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5  Biss.  192,  Fed.  Cas.  12;276,  allowing  for  raising  and  repairing,  loss 
of  freight,  cargo  and  detention;  The  Venus,  17  Fed.  926,  allowing  only 
full  value  of  vessel  before  loss,  where  this  is  exceeded  by  the  cost  of 
repairs,  in  addition  to  demurrage;  The  City  of  Chester,. 34  Fed.  430, 
where  ship  is  repaired  at  less  expensive  port,  it  can  only  recover  such 
amount  and  not  what  it  would  cost  at  place  of  injury;  O'Neill  v.  The 
I.  M.  North,  37  Fed.  271,  holding  a  ship,  old  and  weak,  entitled  to  full 
damages,  but  not  for  unnecessary  repairs;  The  Alaska,  44  Fed.  501, 
that  the  ship  was  more  valuable  after  repairs  did  not  affect  damages, 
except  no  interest  thereon  allowed;  The  Santee,  48  Fed.  128,  disallow- 
ing for  wages  where  another  boat  was  substituted;,  Missouri  River 
Packet  Co.  v*  Hannibal  etc.  R.  R.  Co.,  79  Mo.  494,  allowing  for  repairs 
and  for  charter  value  during  detention. 

Measure  of  damages  for  injuries  to  a  vessel  caused  by  collision. 
Note,  45  Am.  Dec.  58,  69. 

Where  dilp  is  totally  lost  througb  coUlslon,  rule  of  damages  is  market 
▼alne  and  freight,  wliieh  is  caleolatad  by  subtracting  from  tbe  gross  freight 
the  charges  of  earning  same,  with  interest  on  latter  from  date  of  probable 
termination  of  Yoyage. 

Approved  in  The  Mobila,  147  Fed.  883,  following  rule;  Alaska  S.  S. 
Co.  V.  Inland  Navigation  Co.,  211  Fed.  846,  128  C.  C.  A.  366,  holding 
damage  resulting  from  lost  ship  was  value  less  deterioration;  The 
Lucille,  169  Fed.  721,  holding  where  value  cannot  be  shown,  cost  of  con- 
struction, less  deterioration  and  parts  saved,  may  be  claimed ;  The  North 
Star,  161  Fed.  175,  80  C.  C.  A.  636,  holding  party  not  entitled  to  de- 
murrage for  injured  vessel  where  evidence  showed  other  vessels  of  fleet 
liad  been  tied  up  owing  to  close  of  season ;  The  Bristol,  10  Biatchf .  538, 
Fed.  Cas.  1892,  allowing  her  full  value  where  it  cost  more  to  repair 
her;  The  Hope,  2  Hask.  428,  5  Fed.  825,  where  the. vessel  was  chartered 
for  a  fixed  time,  allowing  net  profits  to  charterer  for  whole  period; 
The  Golden  Grove,  13  Fed.  699,  allowing  freight  in  a  case  of  total  loss ; 
The  Utopia,  16  Fed.  509,  applying  the  rule  and  taking  value  at  port  of 
departure,  there  being  no  evidence  of  her  value  at  port  of  destination; 
The  Howard,  30  Fed.  282,  full  value  allowed  for  an  old  boat  injured 
without  fault;  The  Oneida,  84  Fed.  717,  allowing  for  expense  of  exam- 
ining to  determine  advisability  of  raising;  The  Venus,  17  Fed.  926, 
allowing  expense  to  determine  advisability  of  abandoning. 

Limited  in  The  Leland,  19  Fed.  781,  disallowing  freight  and  cost  of 
unavailing  efforts  to  save,  allowing  the  value,  with  interest. 

Lost  profits  from  tort  as  damages.    Note,  62  L.  R.  A.  62. 

In  claim  for  total  loss  of  ship  by  collision,  it  must  be  shown  that  cost 
of  raising  and  repairing  would  exceed  or  equal  her  valne  when  repaired. 
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Approved  in  The  Cambridge,  2  Low.  26,  Fed.  Cas.  2334,  disallowing 
for  a  total  loss,  where  it  might  have  been  repaired;  The  Galatea,  6  Ben. 
260,  Fed.  Cas.  5185,  allowing  for  total  loss  where  efforts  were  made  to 
save. 

Distinguished  in  The  Falcon,  19  Wall  78,  22  L.  Ed.  99,  where  the 
answer  substantially  admitted  a  total  loss;  The  Metis,  5  Ben.  205,  Fed. 
Cas.  9500,  where  the  allegation  of  answer,  there  being  other  proof, 
is  sufficient  to  show  total  loss. 

Respondents,  in  Uhel  for  collision,  are  not  liable  for  such  damages  as 
miglit  have  been  avoided  by  exercise  of  ordinary  skill  and  dfligence  after 
tbe  collision. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  489,  60  L.  Ed. 
1122,  36  Sup.  Ct.  630,  holding  recovery  for  death  of  father  and  husband 
is  present  eash  value  of  future  benefits,  and  allowance  for  earning 
power  of  money;  The  Coleraine,  179  Fed.  978,  holding  where  those  in 
chai^  of  tow  failed  to  attempt  stoppage  of  inrushing  waters,  it  conr 
stituted  negligence;  The  Asbury  Park,  147  Fed.  195,  78  C.  C.  A.  1, 
steamer  causing  dangerous  swell  not  liable  for  sinking  of  bai^e  some 
time  afterward,  caused  by  failure  to  keep  her  pumped  out;  The  Reno, 
134  Fed.  556,  67  C.  C.  A.  479,  where  owner  had  vessel  raised  and  re- 
paired without  ascertaining  whether  she  was  worth  putting  in  as  good, 
condition  as  before  collision,  amount  so  exi)ended  is  not  measure  of 
damages;  dissenting  opinion  in  Pullman's  Palace  Car  Co.  v.  King,  99 
Fed.  386,  39  C.  C.  A.  573,  court  distinguishing  and  holding  passenger 
entitled  to  recover  for  indignity  of  public  expulsion;  Smith  v.  Burnett,r 
10  App.  D.  C.  486,  holding  delay  in  raising  sunken  vessel  did  not  con- 
stitute negligence;  Ramsey  v.  Perth  Amboy  Shipbuilding  etc.  Co.,  72 
N.  J.  Eq.  168,  65  Atl.  463,  holding  damage  for  breach  of  contract  for 
construction  of  ships  was  difference  between  contract  price  and  final 
cost ;  The  Sam  Gaty,  5  Biss.  191,  Fed.  Cas.  12,276,  disallowing  for  total 
loss  where  no  effort  was  made  to  repair;  The  Galatea,  6  Ben.  260,  Fed. 
Cas.  5185,  allowing  for  total  loss,  proper  efforts  being  made;  Grand 
Trunk  Ry.  Co.  v.  Griffin,  21  Fed.  736,  disallowing  for  damages  caused 
by  negligent  stranding  after  accident;  The  Thomas  P.  Way,  28  Fed. 
526,  following  rule;  Pettie  v.  Boston  Tow-Boat  Co.,  49  Fed.  467,  1 
C.  C.  A.  314,  no  negligence  where  salvor  reports  inadvisable  to  raise; 
The  Havilah,  50  Fed.  333,  334,  1  C.  C.  A.  519,  holding  it  need  not  have 
been  raised;  Pennsylvania  R.  R.  Co.  v.  Washburn,  50  Fed.  336,  vessel 
sunk  at  wharf  should  be  unloaded  at  once,  though  advanced  wages  are 
asked;  The  Gladiator,  79  Fed.  447,  25  C.  C.  A.  32,  the  burden  is  on  the 
wrongdoer  to  show  plaintiff's  neglect;  The  Bronx,  86  Fed.  812,  where 
vessel  could  have  been  saved  at  time  at  less  expense,  recovery  limited 
to  that  amount;  The  City  of  Chester,  34  Fed.  430,  where  expense  of 
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repairs  is  greater  at  place  of  collision,  it  should  be  taken  to  less  ex- 
pensive place. 

Distinguished  in  The  D.  Newcomb,  16  Fed.  278,  holding  that  a  tow- 
boat  negligently  losing  a  barge  cannot  defend  that  the  owners  did 
not  use  diligence  to  raise  barge. 

OoBts  In  admiralty  are  only  allowed  as  fixed  by  statute  of  1853. 

Approved  in  TuUock  v.  Mulvane,  184  U.  S.  511,  46  L.  Ed.  666,  22  Sup. 
Ct.  378,  to  effect  claim  of  immunity  from  counsel  fees  upon  injunction 
bond  presented  Federal  question;  Corporation  of  St.  Anthony  v.  Houli- 
han,  184  Fed.  255,  106  C.  C.  A.  394,  allowing  costs  of  stenographers 
used  by  auditor  in  suit;  Doddridge  County  Oil  etc.  Co.  v.  Smith,  173 
Fed.  388,  refusing  to  allow  counsel  fees  beyond  those  provided  for  by 
Comp.  Stats.  1901,  p.  632;  Primrose  v.  Fenno,  113  Fed.  376,  refusing' 
to  allow  either  party  fee  paid  auditor;  Munson  v.  Straits  of  Dover  SS. 
Co.,  9^  Fed.  792,  denying  party  independent  action  to  recover  costs, 
unallowed  in  prior  action;  Oelrichs  v.  Spain,  16  Wall.  230,  21  L.  £d.  45, 
refusing  to  allow  attorney's  fees  on  injunction  bond ;  Flanders  v.  Tweed. 
15  Wall.  453,  21  L.  Ed.  204,  refusing  attorney's  fees  against  treasury 
j^ent  for  illegally  seizing  property;  United  States  v.  Waters,  133  U.  S. 
211,  33  L.  Ed.  595,  10  Sup.  Ct.  250,  holding  fee  of  district  attorney  in 
criminal  case  is  discretionary  with  court;  Kthridge  v.  Jaekson,  2  Sawy. 
599,  Fed.  Cas.  4541,  holding  attorney  fees  fixed  by  10  Stat.  168;  The 
Aliso,  12  Fed.  502,  and  Kelly  v.  The  Topsy,  45  Fed.  487,  both  disallowing 
agent's  and  proctor's  fees  beyond  statutory  amount;  Goodyear  v.  Saw- 
yer, 17  Fed.  12,  involving  solicitor's  fee  in  equity  suit ;  Trinidad  Asphalt 
Paving  Co.  v.  Robinson,  52  Fed.  348,  349,  applied  at  law,  irrespective 
of  hardships ;  Aiken  v.  Smith,  57  Fed.  425,  6  C.  C.  A.  414,  the  fees  be- 
long to  the  clerks,  proctors,  etc.  and  not  to  the  parties. 

Distinguished  in  Jerman  v.  Stewart,  12  Fed.  275,  allowing  fees  to 
State  o.fiicials  taking  depositions,  where  not  provided  by  statute. 

Attorney's  fees  as  element  of  damages.    Note,  8  Am.  St.  Rep.  159. 
Conclusiveness  of  bills  of  lading.    Note,  30  Am.  St.  Rep.  639. 

Miscellaneous.  Cited  in  Tesla  Elec.  Co.  v.  Scott,  101  Fed.  524,  as 
citing  statutes  governing  legislation  on  subject  of  costs. 

8  WaU.  398-397,  19  L.  Ed.  467,  BRADLEY  ▼.  SHINES. 

To  secure  Federal  Jurisdiction,  an  assignee  of  a  chose  in  action  must 
af&rmatively  show  that  his  assignor  was  also  capable  of  suing  in  the 
Federal  courts.  So  where  nothing  appears  as  to  assignor's  citizenship,  and 
plaintiff  and  defendant  are  of  different  States,  it  does  not  make  a  prima 
facie  jurisdiction. 
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Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  60  L,  Ed.  881,  26  Sup. 
Ct.  220,  applying  rule  to  suit  to  foreclose  trust  deed ;  Brown  v.  Beacom, 
174  Fed.  815,  98  C.  C.  A.  520,  holding  Federal  court  had  no  jurisdiction 
over  suit  by  assignee,  a  citizen  of  West  Virginia,  where  assignor  was 
citizen  of  same  State;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  121,  66 
C  C.  A.  179,  applying  rule  to  suit  by  assignee  or  oral  contract  to  re- 
cover money  due  thereon;  Corbin  v:  Blank  Hawk,  105  U.  S.  667,  26 
L.  Ed.  1139,  suit  for  specific  performance  dismissed;  Hampton  v. 
Truckee  Canal  Co.,  9  Sawy.  383,  386,  19  Fed.  3,  4,  dismissing  action  by 
assignee  of  mechanic's  lien;  Simons  v.  Ypsilanti  Paper  Co.,  33  Fed. 
194,  applied  to  a  suit  to  recover  damages  for  refusal  to  accept  and  pav 
for  goods;  United  States  Nat.  Bank  v.  M'Nair,  56  Fed.  327,  applied 
to  promissory  note;  Jones  v.  Shapera,  57  Fed.  462,  6  C.  C.  A.  423,  to 
effect  that  jurisdiction  depends  on  citizenship  at  'time  of  bringing  suit : 
Benjamin  v.  New  Orleans,  74  Fed.  418,  20  C.  C.  A.  591,  citizenship  of 
the  assignors  must  be  specifically  stated. 

Distinguished  in  Jewett  v.  Bradford  etc.  Trust  Co.,  45  Fed.  802,  as 
not  applying  to  a  suit  by  vendee  of  stock  to  compel  transfer  on  books 
of  the  corporation. 

8  WaU.  397-^0,  19  L.  Ed.  487,  TBAVELEBCP  INS.  CO.  ▼.  MOSUTT. 

Wlienever  bodily  or  mental  feelings  are  material,  the  usual  expressions 
of  sucli  feelings  are  original  and  competent  evidence;  they  are  verbal  acts. 
Approved  in  Perkins  v.  United  States,  228  Fed.  420,  holding  admis- 
sions  to  physician  of  one  accused  of  homicide  as  to  cause  of  temporar>' 
insanity  admissible ;  Barnard  v.  United  States,  162  Fed.  625,  89  C.  C.  A. 
376,  holding  in  prosecution  for  perjury  in  homestcading  land,  state- 
ments of  homesteader  competent  evidenc^e  to  prove  perjury;  Longer 
V.  Beakley,  106  Ark.  224,  153  S.'  W.  815,  holding  statement  of  deceased, 
denying  engagement  to  one  mentioned  as  beneficiary  of  death  certifi- 
cate, admissible;' St.  Louis  Southwestern  Ry.  Co.  v.  Jackson,  93  Ark. 
125,  124  S.  W.  244,  holding  such  admissions  of  pain  may  go  to  jury  as 
determining  extent  of  damage;  Rogers  v.  Manhattan  Life  Ins.  Co.,  138 
Cal.  291,  71  Pac.  350,  admitting  letter  written  shortly  before  going  over- 
board of  intention  to  end  troubles;  Cincinnati  etc.  Ry.  Co.  v.  Evans* 
Admr.,  129  Ky.  160,  110  S.  W.  846,  admitting  declaration  of  engineer  as 
to  cause  of  brakeman's  death;  Federal  Botterment  Co.  v.  Reeves,  77 
Kan.  117, 15  Ann.  Gas.  796,  93  Pac.  630,  admitting  statements  as  to  effect 
of  accident  on  use  of  plaintiff's  limbs;  Mobile  etc.  R.  R.  Co.  v.  Carpen- 
ter, 104  Miss.  720,  61  South.  694,  holding  time  as  to  when  expressions  of 
pain  made  after  bringing  of  suit  is  of  no  consequence ;  Mississippi  Cent. 
Ry.  Co.  V.  Turnage,  95  Miss.  864,  24  L.  R.  A.  (N.  S.)  263,  49  South. 
843,  holding  testimony  as  to  expressions  of  pain  may  be  made  by  non^ 
eicpert  witness;  De  Courcy  v.  Prendergast  Const.  Co.,  140  Mo.  App.  179, 
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120  S.  W.  635,  holding  statements  made  from  which  physician  judged 
malady  admissible;  Gibler  ▼.  Quincy  etc.  R.  Co.,  129  Mo.  App.  104,  107 
S.  W.  1024,  holding  statements  made  to  physician  as  to  pain  caused  by 
moving  arm  admissible;  Sherman  v.  Southern  Pac.  Co.,  33  Nev.  400, 
Ann.  Gas.  1914A,  287,  111  Pac.  422,  admitting  testimony  as  to  manifes- 
tation of  pain  made  by  injured  party  in  hospital;  State  v.  Mortensen, 
26  Utah,  337,  73  Pac.  570,  admitting  declarations  of  deceased  to  wife 
that  he  intended  to  visit  house  of  defendant  accused  of  murder,  as 
showing  deceased's  intention;  Mutual  Life  Ins.  Co.  v.  Hillmon,  145 
U.  S.  296,  36  L.  Ed.  711,  12  Sup.  Ct.  913,  admitting  letters  to  show  in- 
tent to  leave  a  place;  Baltimore  etc.  R.  R.  Co.  v.  Rambo,  59  Fed.  77, 
8  C.  C.  A.  6,  admitting  ejaculations  of  pain;  North  American  Accident 
Assn.  V.  Woodson,  64  Fed.  691,  12  C.  C.  A.  392,  admitting  statement 
of  pain;  Carr  v.  Arkansas,  43  Ark.  103,  admitting  action  of  mob  night 
before  killing  to  show  state  of  mind ;  St.  Louis  etc.  Ry.  Co.  v.  Murray,  55 
Ark.  258,  29  Am.  St.  Bep.  38,  16  L.  B.  A.  791,  18  S.  W.  53,  Sanders  v. 
Reister,  1  Dak.  165,  46  N.  W.  682,  The  Cleveland  etc.  R.  R.  Co.  v.  Newell, 
104  Ind.  270,  54  Am.  Bep.  314, 3  N.  E.  839,  and  Smith  v.  Dawley,  92  Iowa, 
315,  60  N.  W.  626,  all  admitting  statement  of  pains;  Atchison  etc. 
R.  R.  Co.  V.  Frazier,  27  Kan.  466,  and  Atchison  etc.  R.  R.  Co.  v.  Johns, 
36  Kan.  781,  782,  59  Am.  Bep.  611,  612,  14  Pao.  245,  both  admitting 
statements  made  to  physician;  Ashbury  Ins.  Co.  v.  Warren,  66  Me. 
528,  22  Am.  Bep.  594,  disallowing  declarations  as  to  what  her  condition 
was;  State  v.  Walker,  77  Me.  492,  1  Atl.  359,  admitting  statement  of 
a  party  who  had  just  fired  to  show  state  of  mind;  Commonwealth  v. 
Fenno,  134  Mass.  218,  admitting  expression  of  physicial  weakness; 
Commonwealth  v.  Trefethen,  157  Mass.  189,  24  L.  B.  A.  240,  31  N.  E. 
964,  admitting  declarations  to  show  state  of  mind;  Viles  v.  Wal- 
tham,  157  Mass.  544,  34  Am.  St.  Bep.  313,  32  N.  E.  902,  admitting  state- 
ments to  show  intent  to  change  domicile;  Firkins  v.  Chicago  etc.  Ry. 
Co.,  61  Minn.  33,  63  N.  W.  173,  disallowing  statement  several  hours 
thereafter  describing  extent  of  injury;  State  v.  Whitt,  113  N.  C.  721, 
18  S.  E.  717,  admitting  statement  of  a  deceased  as  to  nature  of  his 
wounds,  made  immediately  thereafter;  Thomas  v.  Herrall,  18  Or.  549, 
23  Pac.  498,  admitting  declarations  as  to  physical  pain;  Kennedy  ▼. 
Upshaw,  66  Tex.  461,  1  S.  W.  311,  admitting  description  of  past  suf- 
fering to  physician ;  Johnson  v.  State,  30  Tex.  App.  421,  28  Am.  St.  Bep. 
931,  17  S.  W.  1070,  admitting  statement  that  poisoned  party  had  drunk 
coffee  with  exclamation  of  suffering;  Knox  v.  Wheelock,  54  Vt.  152, 
admitting  statement  of  physician  of  how  long  cei^ain  symptoms  lasted; 
Hawkes  v.  Chester,  70  Vt.  273,  40  Atl.  727,  allowing  testimony  that 
immediately  after  injury  plaintiff  said  he  was  "terribly  hurt";  State 
V.  Dickinson,  41  Wis.  307,  admitting  conversations  with  witness  to  show 
intent  of  deceased  entering  abortionist's  house;  McKeigue  y.  Janesville, 
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68  Wis.  67,  31  N.  W.  301,  adjnitting  ^zelamatio&s  of  pain  from  time 
of  injuiy  till  death,  but  not  of  cause  theteof ;  Bridge  v«  Oshkosh,  71 
Wis.  d67|  37  N.  W.  411,  admitting  eyidenee  of  complaints;  Gk>ss  v.  Mis- 
souri etc.  By.  Co.,  50  Mo.  App.  621,  allowing  an  expert  to  testify  on 
information  derived  from  declarations  of  party;  Carney  ▼.  State,  79  Ala. 
18,  disallowing  the  opinion  of  a  witness  that  defendant  acted  as  a  snitor 
or  lover;  Bnel  v.  State,  104  Wis.  132,  80  N.  W.  84;  Leahey  v.  Cass  Ave. 
etc.  Ry.  Co.,  97  Mo.  169,  10  Am.  8t  Rep.  802,  10  S.  W.  69,  and  Cox  T. 
The  State,  8  Tex.  296,  all  arguendo. 

Weight  to  be  given  to  declarations  of  pain  Is  for  jury. 
Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Murray,  55  Ark.  258,  29  Am.  St. 
Bep.  38, 16  If.  B.  A.  791, 18  S.  W.  53,  Atchison  etc.  R.  R.  Co.  v.  Johns,  36 
Kan.  782,  59  Am.  B^.  612, 14  Pac.  245,  and  State  v.  Walker,  77  Me.  492, 
1  Atl.  359,  all  following  role. 

Declarations  of  a  party  as  to  bis  condition  are  of  more  welitbt  when 
made  to  a  medical  attendant  tban  to  another  person. 

Approved  in  Denver  etc.  R.  R.  Co.  v.  Roller,  100  Fed.  752,  41  C.  C.  A. 
22,  allowing  physician  to  testify  as  to  cause  of  patient's  condition,  de- 
rived partly  from  patient's  statements ;  Atchison  etc.  R.  R.  Co.  v.  Johns, 
36  Kan.  782,  69  Am.  B^.  612, 14  Pac.  245,  and  Kennedy  v.  Upshaw,  66 
Tex.  451,  1  S.  W.  311,  both  admitting  statement  of  past  ailment ;  Balti- 
more etc.  R.  R.  Co.  V.  Rambo,  59  Fed.  77,  8  C.  C.  A.  6,  and  Thomas  v. 
Herrall,  18  Or.  549,  23  Pac.  498,  arguendo. 

Admissibility  of  testimony  of  physician  as  to  statements  made  to 
him  by  patient  relating  to  history  of  case.  Note,  14  Ann.  Oas. 
450. 

Evidence  of  declaration  as  to  physical  condition  Is  only  admissible  as  to 
a  present  exiBting  pain  or  malady. 

Approved  in  HoUoway  v.  Kansas  City,  184  Mo.  39,  82  S.  W.  94,  physi- 
cian testifying  as  expert  cannot  give  opinion  as  to  cause  of  injury  based 
on  history  of  case  as  he  learned  it  from  plaintifE's  statements  while 
treating  her;  Atchison  etc.  R.  R.  Co.  v.  Frazier,  27  Kan.  466,  and  Atchi- 
son etc.  R.  R.  Co.  V.  Johns,  36  Kan.  781,  782,  59  Am.  Bep.  611,  612,  14 
Pac.  245,  both  admitting  declarations  made  to  physician;  People  v. 
Dewey,  2  Idaho,  80,  6  Pac.  103,  disallowing  statement  as  to  who  shot 
deceased  one-half  hour  thereafter;  Leahey  v.  Cass  Ave.  etc.  Ry.  Co.,  97 
Mo.  169,  10  Am.  St.  Bep.  302,  10  S.  W.  59,  and  Knox  v.  Wheelock,  64 
Yt.  152,  both  arguendo. 

Declarations  concerning  the  cause  of  bodily  Injury  made  almost  con- 
temporaneously with  Its  occurrence  are  admlssihle  as  part  of  res  gestae; 
as  where  a  man  stated  to  his  son  and  wife  that  he  had  Just  fallen  down- 
stairs. 
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Approved  in  Sprinkle  v.  United  States,  141  Fed.  816,  817,  .73  C.  C.  A. 
285,  on  trial  of  defendants  jointly  indicted  for  defrauding  government 
of  revenue  taxes,  statements  by  defendants  not  on  trial  are  admissible 
when  part  of  res  gestae ;  The  San  Rafael,  141  Fed.  279,  72  C.  C.  A.  388, 
admitting  oral  declarations  of  one  alleged  to  have  been  drowned  by 
sinking  of  vessel,  as  to  his  intention  to  become  passenger  thereon; 
Guild  V.  Pringle,  130  Fed.  422,  423,  64  C.  C.  A.  621,  declaration  by  man 
fatally  injured  by  falling  into  excavation  that  there  was  no  light  there 
is  inadmissible;  Westall  v.  Osborne,  115  Fed.  283,  53  C.  C.  A.  74,  re- 
versing judgment,  plaintijff's  declarations  made  immediately  after  acci- 
dent as  to  own  carelessness  excluded ;  Fidelity  &  Casualty  Co.  v.  Haines, 
111  Fed.  340,  49  C.  C.  A.  379,  holding  agent's  admissions  on  day  after 
contract  made,  hearsay;  Travelers'  Protective  Assn.  v.  West,  102  Fed. 
227,  42  C.  C.  A.  284,  admitting  insured's  statements  after  coming  from 
place  of  injury  and  within  few  minutes  thereafter;  Denver  etc.  R.  R. 
Co.  V.  Roller,  100  Fed.  756,  41  C.  C.  A.  22,  admitting  evidence  of  plain- 
tiff's actions  after  collision,  jumping  from  car,  etc.;  Nelson  v.  State,  130 
Ala.  88,  30  South.  730,  admitting  declarations  made  while  still  in  flight 
and  within  range  of  assailant's  gun^  Durkee  v.  Central  Pac.  R.  Co.,  2 
Cal.  Unrep.  602,  9  Pac.  102,  admitting  declarations  of  engineer  of  train 
that  had  killed  child,  made  five  minutes  after  accident;  Union  etc. 
Surety  Co.  v.  Mondy,  18  Colo.  App.  397,  71  Pac.  677,  where  there  was 
evidence  of  insured's  injured  condition  other  than  his  declarations,  dec- 
larations as  to  cause  of  injury  made  immediately  after  occurrence  are 
admissible;  Washington  Ry.  &  Electric  Co.  v.  Wright,  38  App.  D.  C. 
271,  272,  admitting  statement  of  plaintiff  that  premature  starting  of 
car  caused  her  to  fall;  Patterson  v.  Ocean  Accident  etc.  Corp.,  25  App. 
D.  C.  66,  declarations  by  decedent  who  was  an  osteopath,  that  he  had 
accidently  strained  his  back  while  treating  a  patient  and  was  suffering 
great  pain,  made  half  hour  after  commencing  such  treatment,  are  ad- 
missible as  part  of  res  gestae  in  action  on  accident  policy ;  United  States 
v,  Schneider,  21  D.  C.  401,  statement  of  injured  partj'  that  certain  per- 
son shot  her  is  admissible;  Washington  etc.  Ry.  Co.  v.  McLane,  11 
App.  D.  C.  223,  admitting  statement  made  within  five  minutes  of  acci- 
dent that  conductor  pushed  plaintiff  off;  Snowden  v.  United  States,  2 
App.  D.  C.  96,  admitting  statement  of  five  year  old  child,  made  on  day 
of  crime,  as  to  who  had  raped  her;  Pittsburgh  Ry.  Co.  v.  Haislup,  39 
Ind.  App.  398,  79  N.  E.  1037,  admitting  statement  made  to  conductor, 
"You  pushed  me  off";  Vernon  v.  Iowa  State  Traveling  Men's  Assn.  158 
Iowa,  600,  138  N.  W.  698,  holding  statement  of  injured  husband  to 
wife,  as  to  action  of  attendant  at  health  resort,  admissible;  State  v. 
Wilson,  157  Iowa,  713,  141  N.  W.  344,  holding  all  statements  made  in 
conversation  admissible  as  part  of  res  gestae ;  Rothrock  v.  Cedar  Rapids, 
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128  Iowa,  264,  103  N.  W.  476,  admitting  declarations  of  injured  person 
as  to  manner  in  .which  and  place  at  which  injuries  ^ustained  made  on 
arrival  at  home  half  hour  after  injury;  Sutcliffe  v.  Traveling  Men's 
Assn.,  119  Iowa,  223,  93  N.  W.  92,  allowing  wife  to  testify  what  deceased 
husband  and  those  present  said  concerning  shooting;  Fidelity  &  Cas- 
ualty Co.  V.  Cooper,  137  Ky.  554,  126  S.  W.  114,  statement  of  j)erson 
falling  in  hole  as  to  cause  of  his  falling  was  admissible;  Louisville 
etc.  R.  Co.  V.  MoUoy's  Admx.,  122  Ky.  234,  91  S.  W.  688,  holding  dec- 
larations made  three  minutes  after  accident  admissible;  State  v.  Robin- 
son, 52  La.  Ann.  545,  27  South.  131,  admitting  decedent's  declarations 
that  accused  shot  him,  made  thirty  seconds  after  shooting;  State  v. 
Harris,  45  La.  Ann.  844,  40  Am.  St.  Rep.  261,  13  South.  200,  where  in 
difficulty  resulting  in  homicide  deceased's  ear  was  torn  off  by  accused, 
evidence  to  prove  finding  of  ear  on  ground  fifteen  minutes  after  con- 
flict and  accused's  declarations  when  ear  pointed  out  to  him  are  ad- 
missible; Totten  v.  Totten,  172  Mich.  570,  138  N,  W.  259,  holding  re- 
quest, "Will  you  go  on  my  bond?"  made  by  one  suspected  of  crime, 
admissible  as  showing  guilt;  Lembrecht  v.  Schrcyer,  129  Minn.  275, 
L.  B.  A.  1915E,  812,  152  N.  W.  646,  statement  of  party  to  lunaway  as 
to  person  striking  horses  admissible;  State  v.  Alton,  105  Minn.  415, 
416,  15  Ann.  Gas.  806,  117  N.  W.  619,  admitting  statements  of  one  who 
had  been  raped,  made  immediately  after  assault;  Greenlee  v.  Kansas 
City  Casualty  Co.,  192  Mo.  App.  308,  182  S.  W.  *140,  holding  statement 
of  injured  party,  "I  slipped  and  fell,"  admissible;  Expansion  Realty 
Co.  v.  Geren,  185  Mo.  App.  459,  170  S.  W.  934,  holding  letters  as  to 
agreement  of  lease  contract  part  of  res  gestae;  Pledger  v.  Chicago  etc. 
Ry.  Co.,  69  Neb.  461,  95  N.  W.  1058,  upholding  exclusion  of  declaration 
in  answer  to  question  of  one  injured  that  he  was  on  train  and  that 
brakeman  pushed  him  off;  Murray  v.  Boston  etc.  R.  R.  Co.,  72  N.  H. 
37,  101  Am.  St.  Bep.  660,  61  L.  R.  A.  495,  54  Atl.  292,  admitting  dec- 
larations of  one  within  two  minutes  after  he  was  run  over  and  while 
lying  between  planks  with  legs  cut  off  that  it  happened  from  his  falling 
over  planks;  Merrell  v.  Dudley,  139  N;  C.  59,  51  S.  E.  778,  in  action  for 
malicious  prosecution,  evidence  of  declaration  by  defendant  to  magis- 
trate on  applying  for  warrant  for  plaintiff's  arrest  for  stealing  shovel 
that  when  shovel  found  in  plaintiff's  possession  latter  said,  "To  hell 
with  the  shovel" ;  Plus  v.  Grand  Lodf2:e  A.  0.  U.  W.,  13  N.  D.  572,  102 
N.  W.  169,  admitting  spontaneous  declarations  of  deceased  to  a,ttend- 
ants  as  to  cause  of  illness,  due  to  poison,  from  which  he  was  then  suffer- 
ing; City  of  Austin  v.  Nichols,  42  Tex.  Civ.  18,  94  S.  W.  343,  holding 
statement  of  agent  after  accident  as  to  condition  of  electrical  appli- 
ance admissible  against  company;  Andrzejewski  v.  Northwestern 
Fuel  Co.,  158  Wis.  176,  148  N.  W.  40,  holding  testimony  of  injured 
party,  that  he  had  been  hit  ou  head  with  lever  admissible. 
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In  the  following  cases,  where  declarations  were  admitted  as  part  of  res 
gestae;  Newton  v.  Mutual  etc.  Ins.  Co.,  2  Dill.  155,  Fed.  Cas.  10,191, 
and  State  v.  Walker,  78  Mo.  387,  both  admitting  statements  by  a  third 
person  standing  by,  respecting  cause  of  injury;  North  American  Acci- 
dent Afisn.  v.  Woodson,  64  Fed.  691,  12  C.  C.  A.  392,  statement  of  one 
on  groimd  that  he  had  just  fallen  from  ladder;  Delaware  etc.  R.  R. 
Co.  V.  Ashley,  67  Fed.  213,  14  C.  C.  A.  368,  where  one  injured  shortly 
before  and  in  great  pain  stated  why  he  was  in  the  caboose;  Fiynn  v. 
State,  43  Ark.  293,  statement  of  one  fleeing  arrest  respecting  the  crime; 
Lambright  v.  State,  34  Fla.  582,  16  South.  587,  statement  the  next  day 
by  deceased  as  to  who  shot  him;  Louisville  etc.  Ry.  Co.  y.  Buck,  116 
Ind.  576,  9  Am.  St.  Rep.  892,  2  L.  B.  A.  626,  19  N.  E.  458,  a  brakeman 
stating,  how  he  was  injured,  while  being  extricated ;  Augusta  Factory  v. 
Barnes,  72  Ga.  227,  58  Am.  Rep.  840,  statement  of  a  factory  hand,  how 
she  was  injured,  half  an  hour  thereafter;  State  y.  Driscoll,  72  Iowa, 
585,  34  N.  W.  429,  statement  by  one  he  had  been  robbed,  describing  men, 
in  course  of  pursuit;  State  y.  Schmidt,  73  Iowa,  473,  35  N.  W.  592, 
one  shot  and  house  fired,  called  out  the  name  of  offender  during 
burning;  McMurrin  y.  Rigby,  80  Iowa,  326,  45  N.  W.  878;  a  state- 
ment a  few  moments  after  by  woman  that  she  was  raped;  Smith 
V.  Dawley,  92  Iowa,  314,  60  N.  W.  626,  a  child  still  weeping  declares 
she  was  assaulted;  Keyes  y.  City,  107  Iowa,  518,  78  N.  W.  230,  three 
minutes  thereafter,  stated  he  had  fallen;  MoLeod  y.  Ginther,  80  Ky. 
404,  declarations  of  engineer  at  scene  of  wreck,  immediately  thereafter, 
concerning  train  dispatch;  Keyser  y.  Chicago  etc.  Ry.  Co.,  66  Mich.  394, 
33  N.  W.  870,  a  report  by  engineer  at  end  of  trip  as  to  how  he  injured 
a  person;  Gardner  y.  Killo^,  23  Minn.  466,  statement  of  a  woman 
shortly  after  an  assault;  O'Connor  y.  Chicago  etc.  Ry.  Co.,  27  Minn. 
171,  6  N.  W.  482,  declarations  of  engineer,  while  examining  injury,  in- 
dicating when  he  first  saw  the  animals  injured  on  track;  State  y.  Horan, 
32  Minn.  396,  50  Am.  Rep.  584,  20  N.  W.  906,  describing  assaulting 
parties  shortly  after  the  assault;  Brownell  y.  Pacific  R.  R.  Co.,  47  Mo. 
244,  245,  a  dying  person,  immediately  after  accident,  stated  the  switch 
was  open;  Harriman  y.  Stowe,  57  Mo.  96,  stating,  some  hours  after, 
that  she  fell  through  trap;  Leahey  y.  Cass  Ave.  etc.  Ry.  Co.,  97  Mo. 
169,  10  Am.  St.  Rep.  302,  10  S.  W.  59,  declaration  of  a  child  as  to  man- 
ner of  injury  at  scene  of  accident;  State  y.  Martin,  124  Mo.  526,  28 
S.  W.  15,  in  response  to  question,  a  stabbed  man,  stated  who  did  it 
shortly  thereafter;  Stockman  v.  Terre  Haute  etc.  R.  R.  Co.,  15  Mo.  App. 
515,  statement  of  cause  of  injury  on  railroad  by  deceased  at  time  and 
place  of  accident;  International  etc.  Ry.  Co.  y.  Anderson,  82  Tex.  519, 
27  Am.  St.  Rep.  904, 17  S.  W.  1040,  a  statement  by  a  party,  made  shortly 
after  injury,  that  he  was  thrown  from  train;  Boothc  y.  State,  4  Tex. 
App.  209,  statement  of  a  man  running  that  he  had  just  been  shot,  in 
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answer  to  question ;  Cox  v.  The  State,  8  Tex.  App.  296,  one  taken  from 
house  by  armed  men,  returned  and  stated  who  they  were;  Johnson  v. 
State,  30  Tex.  App.  421,  28  Am.  St.  Rep.  981,  17  S.  W.  1070,  statement 
of  a  x)oisoned  party  that  he  had  just  taken  "that"  cpffee;  Ldnderberg 
V.  Crescent  Mining  Co.,  9  Utah,  169,  33  Pac.  694,  a  statement  by  an 
employee  to  foremen  respecting  cause  of  plaintiffs  injury,  one-half 
hour  later;  Hermes  v.  Chicago  etc.  R.  R.  Co.,  80  Wis.  592,  27  Am.  St. 
Rep,  70,  60  N.  W.  585,  statement  of  engineer  how  he  injured  child, 
a  few  minutes  later;  Johnson  v.  State,  8  Wyo.  494,  58  Pac.  762,  declara- 
tions of  deceased,  an  hour  after  shooting  by  defendant. 

In  the  fpUowing  cases  the  evidence  was  rejected  as  not  being  of  the 
res  gestae,  as  being  mere  narrative:  National  Masonic  Ace.  Asan^  v. 
Shryock,  73  Fed.  778,  779,  780,  20  C.  C.  A.  3,  where  two  hours  after 
and -not  at  place  one  says  he  had  fallen;  Chicago  etc.  Ry.  Co.  ▼.  Belli- 
weth,  83  Fed.  443,  28  C.  C.  A.  358,  agent  stated,  month  after  settlement, 
that  it  was  not  final ;  T.  ft  H.  Public  Bldg.  Co.  v.  Klein,  5  Colo.  App. 
355,  38  Pac.  611,  declarations  by  elevator  boy  as  to  how  child  was 
injured,  made  shortly  after ;  People  v.  Dewey,  2  Idaho,  81,  83,  6  Pac. , 
103,  104,  statement  as  to  who  shot  deceased,  made  one-half  hour  there- 
after; Armil  v.  Chicago  etc.  Ry.  Co.,  70  Iowa,  132,  30  N.  W.  43,  one 
injured  by  train,  taken  home  one-half  hour  later,  stactes  how  he  was 
injured;  l^erkle  v.  Bennington,  58  Mich.  160,  55  Am.  Rep.  667,  24 
N.  W.  778,  where  injured  party  had  been  removed  from  scene,  declara- 
tions as  to  bridge  being  defective;  Mayes  v.  State,  64  Miss.  332,  60  Am. 
Rep.  60,  1  South.  743,  statement  of  a  wounded  man  as  to  who  did  it, 
made  five  minutes  *thereaf ter ;  Leahey  v.  Cass  Ave.  etc.  Co.,  97  Mo.  169, 
10  Am.  St.  Rep.  302,  10  S.  W.  59,  statement  made  by  a  child  removed 
from  scene  of  injury  fifty  feet,  five  to  twenty  minutes  thereafter;  Col- 
lins V.  State,  46  Neb.  44,  64  N.  W.  435,  statement  made  two  and  one- 
half  hours  after  wounding,  that  it  was  accidentally  done;  State  v. 
Daugherty,  17  Nev.  379,  30  Pac.  1075,  statement  after  wounds  dressed, 
some  minutes  later,  as  to  the  circumstances  of  the  injury;  Territory 
V.  Armijo,  7  N.  M.  436,  37  Pac.  1115,  statements  as  to  assault,  it  not 
appearing  how  long  before  the  act  was  done;  People  v.  Davis,  56  N.  Y. 
102,  statements  after  return  home  as  to  what  had  been  done  to  her  at 
a  doctor's  ofiice;  Greenfield  v.  People,  85  N.  Y.  88,  89  Am.  Rep.  648, 
declarations  made  several  hours  after  a  murder,  a  distance  therefrom, 
by  a  defendant,  not  otherwise  implicated ;  Waldele  v.  New  York  Central 
etc.  R.  R.  Co.,  95  N.  Y.  278,  283,  47  Am.  Rep.  43,  47,  statement,  one- 
half  hour  after  injury,  as  to  circumstances;  Fitzgerald  v.  Weston,  52 
Wis.  358,  9  N.  W.  14,  defendant  offered  statements  by  plaintiff  as  to 
cause  of  injury,  made  two  days  after;  Hawker  v.  Bialtimore  etc.  R.  R. 
Co.,  15  W.  Va.  638,  36  Am.  Rep.  826,  statement  by  engineer,  one  hour 
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after  accident,  away  from  the  scene,  as  to  how  it  occurred;  dissenting 
opinion  in  People  v.  Smith,  104  N.  Y.  605,  10  N.  E.  879,  majority  ad- 
mitting statements;  Doane  y.  Glenn,  1  Colo.  500,  and  McConnell  v. 
Hannah,  96  Ind.  106,  both  allowing  declarations  of  one  in  possession 
characterizing  his  ownership;  Chicago  etc.  Ry.  Co.  v.  Cununings,  24 
Ind.  App.  192,  53  N.  E.  1032,  rejecting  statement  of  one  away  from  an 
accident,  characterizing  the  way  a  whistle  was  blown;  McGowen  v.  Mc- 
Gowen,  52  Tex.  665,  admitting  declarations  of  wife  just  before  abandon- 
ing husband,  that  she  was  forced  to  do  so  by  him ;  Elmer  v.  Fesscnden, 
151  Mass.  362,  5  L.  B.  A.  725,  24  N.  E.  208,  admitting  declarations  of  a 
departing  employee  why  he  left. 

Questioned  in  Commonwealth  v.  Trefethen,  157  Mass.  189,  24  L.  B.  A. 
240,  31  N.  E.  964,  but  refusing  to  decide  whether  the  cited  case  would 
be  followed  or  not;  Field  v.  State,  57  Miss.  477,  34  Am.  Rep.  478, 
disallowing  declarations  of  a  poisoned  party  that  she  had  drunk  certain 
coffee;  Sullivan  v.  Oregon  Ry.  Co.,  12  Or.  400,  53  Am.  Rep.  369,  7  Pac. 
512,  rejecting  declarations  of  one  ejected  from  train,  made  immediately 
thereafter;  People  v.  Kessler,  13  Utah,  80,  44  Pac.  100,  rejecting  state- 
ment as  to  who  caused  injury,  made  thirty  minutes  thereafter. 

Distinguished  in  Lee  v.  Kansas  City  Southern  Ry.  Co.,  206  Fed.  768, 
holding  statements  made  to  physician  as  to  injured  party's  feelings  be- 
tween injury  and  examination  are  inadmissible ;  Ross-Lewin  v.  Germania 
Life  Ins.  Co.,  20  Colo.  App.  271,  78  Pac.  308,  in  action  on  life  policy 
by  assignee,  declarations  of  assured  after  assignment,  tending  to  show 
intention  to  commit  suicide,  are  inadmissible  when  not  part  of  res 
gestae;  Metropolitan  R.  R.  Co.  v.  Collins,  1  App.  I}.  C.  388,  holdintr 
statement  of  starter  that  conductor  would  get  into  trouble  for  starting 
without  signal  not  admissible;  State  v.  Blydenburg,  135  Iowa,  276, 
14  Ann.  Cas.  443,  112  N.  W.  639,  refusing  to  admit  statement  made  to 
deceased  wife  by  defendant  in  homicide  proceeding;  Marler  v.  Texas 
etc.  R.  R.  Co.,  52  La.  Ann.  731,  27  South.  178,  reversing  where  declara- 
tions made  considerable  time  after  accident,  and  conductor  and  train 
far  away;  Regnier  v.  Territory,  15  Okl.  661,  82  Pac.  511,  where  person 
shot  from  ambush  asked  brother  if  he  knew  who  did  it,  and  brother 
answered  one  of  tlieni  was  A,  to  which  deceased  replied,  "Yes,  and  the 
other  was  B,"  conversation  inadmissible;  O'Boyle  v.  Commonwealth, 
300  Va.  798,  800,  40  S.  E.  126,  excluding  declarations  made  in  morning 
as  to  injuries  received,  murder  conmiitted  in  evening;  Adams  v.  Hanni- 
bal etc.  Ry.  Co.,  74  Mo.  557,  41  Am.  Bep.  335,  from  case  of  declarations 
of  an  agent,  rejecting  statements  before  accident;  Flint  v.  Nelson,  10 
Utah,  263,  37  Pac.  479,  suit  on  note,  rejecting  conversation  between 
defendants  at  time  of  signing;  dissenting  opinion  in  Broz  v.  Omaha 
Maternity  etc.  Hospital  Assn.,  96  Xcb.  659,  L.  B.  A.  1915D,  334,  148 
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N.  W.  579,  7  N.  C.  C.  A.  309,  majority  holding  statements  of  poisoned^ 
patient  as  to  where  he  got  medicine  admissible. 

Antecedent  declarations  as  part  of  res  gestae.    Note,  37  Am.  Rep. 
88. 

Declarations  as  part  of  res  gestae.    Notes,  58  Am.  Bep.  185,  1B6, 
189,  194;  84  Am.  Bep.  481;  19  L.  B.  A.  735. 

When  declarations  of  party  are  admissible  in  his  own  favor.    Note, 
93  Am.  Dec.  280. 

Res  gestae.    Note,  95  Am.  Dec.  56,  58,  59,  66. 

Declarations    of   parties,  when    admissible  as  part  of  res  gestae. 
Note,  61  Am.  Dec.  146. 

Admissibility  in  evidence  of  exclamations  and  expressions  of  pain 
in  actions  involving  bodily  injuries.    Note,  15  Ann.  Gas.  800. 

Admissibility  of  expressions  or  statements,  subsequent  to  injuxy, 
of  present  pain.    Note,  24  L.  B.  A.  (N.  S.)  263. 

Statements    some    time    after    accident    as    res    gestae.    Note,  42 
L.  B.  A.  (N.  S.)  918,  953,  954. 

Admissibility  of  declarations  as  part  of  the  res  gestae.    Note,  11 
E.  B.  G.  291. 

Tendency  of  recent  adjudications  Is  to  extend  the  scope  of  admitting 
declarations  whidi  are  a  part  of  res  gestae. 

Approved  in  Jack  v.  Mutual  etc.  Loan  Assn.,  113  Fed.  56,  admittins: 
deceased's  declarations  ten  minutes  after  taking  but  several  hours  after 
receiving  poison ;  Coffin  v.  Bradbury,  3  Idaho,  787,  788,  96  Am.  St.  Bep. 
48,  49,  36  Pac.  721,  holding  telephonic  message  two  hours  after  agree- 
ment of  sale  admissible ;  questioned  in  Bumgardner  v.  Southern  Ry.  Co., 
132  N.  C.  441,  43  S.  E.  949,  holding  injured  person's  statement  as  to 
train's  condition  prior  to  accident  not  admissible. 

Declarations,  to  be  admissible  ae  part  of  res  gestae,  the  principal  act 
must  be  material;  they  must  be  contemporaneous  therewith  and  must  ez* 
plain  or  unfold  it. 

Approved  in  Jack  v.  Mutual  Reserve  Fund  Life  Assn.,  113  Fed.  54,  65, 
61  C.  C.  A.  36,  admitting  declaration,  where  poison  received  in  after- 
noon but  not  taken  until  bedtime;  Asbury  Ins.  Co.  v.  Warren,  66  Me. 
529,  22  Am.  Bep.  595,  rejecting  declarations  as  to  what  her  condition 
was;  Mayes  v.  State,  64  Miss.  332,  60  Am.  Bep.  60,  1  South.  734,  re-' 
jecting  statement  as  to  who  made  assault;  Adams  v.  Hannibal  etc.  Ry.y 
74  Mo.  657,  41  Am.  Bep.  335,  repecting  statement  of  one  trainman  to 
another  that  he  told  him  to  stop ;  People  v.  Davis,  56  N.  Y.  102,  disallow- 
ing statements;  Texas  etc.  R.  R.  Co.  v.  Crowder,  70  Tex.  226,  7  S.  W. 
712,  rejecting  statement  of  deceased  brakeman  as  to  how  he  was  in- 
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jured,  made  shortly  after;  Hawker  v.  Baltimore  etc.  R.  R.  Co.,  15  W.  Va. 
638,  86  Am.  Bep.  826,  arguendo;  Cox  ▼.  State,  8  Tex.  App.  296,  stating 
that  the  dissenting  opinion  does  not  controvert  the  rule  as  to  physical 
condition. 

S  WalL  420-430,  19  It.  Ed.  433,  BI.AKOHABD  ▼.  PUTNAM. 

Letters  patent  afford  prima  fade  evidence  that  patentee  was  original 
and  first  inventor  of  what  is  therein  described  as  his  improvement. 

Approved  in  Macbeth-Evans  Glass  Co.  v.  Rosenbaum  Co.,  199  Fed. 
157,  upholding  principle  where  it  is  claimed  patentee  not  real  inventor; 
Bates  V.  Coe,  98  U.  S.  49,  26  L.  Ed.  74,  Goodyear  etc.  Co.  v.  Gardiner, 
3  Cliff.  413,  Fed.  Cas.  6591,  KeUeher  v.  Darling,  4  Cliff.  442,  446,  Fed. 
Cas.  7653,  and  Hunt  Bros.  Fruit  Packing  Co.  v.  Cassidy,  53  Fed!  259, 
3  C.  C.  A.  525,  all  being  suits  for  infringement. 

On  question  of  infringement,  the  only  proper  compazlson  is  of  defend- 
ant's machine  with  plaintUFs,  as  prescribed  in  the  pleadings. 

Approved  in  Herman  v.  Youngstown  Car  Mfg.  Co.,  191  Fed.  585,  112 
C.  C.  A.  185,  holding  issuance  by  patent  office  of  patents  to  presumably 
similar  devices  no  evidence  of  infringement;  Seymour  ▼.  Osborne,  11 
Wall.  559,  20  L.  Ed.  44,  and  Hudson  v.  Draper,  4  Cliff.  181,  Fed.  Cas. 
6834,  following  rule. 

License  under  another  patent  is  no  Justification  for  an  Inftingement  of 
•  patent. 

Approved  in  Electric  Candy  Mach.  Works  v.  Morris,  156  Fed.  976, 
holding  patent  for  making  candy  floss  infringed;  Norton  v.  Eagle  etc. 
Can  Co.,  59  Fed.  138,  139,  suit  for  infringement. 

Denied  in  Ransome  v.  Hyatt,  69  Fed.  149,  16  C.  C.  A.  185,  to  point 
that  second  patent  is  prima  facie  evidence  of  the  right. 

Distinguished  in  Reis  v.  Rosenfeld,  204  Fed.  284,  122  C.  C.  A.  480, 
holding  license  under  second  patent  puts  in  issue  fact  of  infringement. 

.  When  defendant  in  infringement  suit  relies  on  previous  invention, 
knowledge  or  use,  he  must  state  in  his  notice  of  special  matters  the  persons 
having  prior  knowledge  and  where  used,  and  must  give  notice  to  plaintiff 
thirty  days  before  trial,  to  make  evidence  admissible. 

Approved  in  Roemer  v.  Simon,  95  U.  S.  215,  219,  24  L.  Ed.  385,  ad- 
mitting bach  evidence;  Kelleher  v.  Darling,  4  Cliff.  446,  Fed.  Cas.  7653, 
not  allowing  suit;  Roemer  v.  Simon,  20  Fed.  Cas.  1098,  allowing  evi- 
dence without  notice  in  absence  of  objection. 

8  WaU.  480-430,  19  I^  Ed.  496,  HOHB  OP  THE  FBIENDLESS  T.  BOTTSE. 
Statute  incorporating  a  chttltable  institution,  exempting  it  from  taxa- 
tidiy  and  providing  that  existing  statutory  provl8lons>  that  every  charter 
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Bhoiild  be  subject  to  alteration,  slupension  and  repeal  by  the  legislature, 
should  not  apply  to  it»  creates  a  contract,  and  any  subsequent  attempt  to 
tax  its  property  is  void. 

Approved  in  American  Smelting  etc.  Co.  v.  ColoradOi  204  U.  S.  114, 
9  Ann.  Gafl.  978,  51  L.  Ed.  S98,  27  Sup.  Ct.  198,  holding  void  tax  oa 
foreign  corporation  in  double  amount  imposed  on  domestic  corporations, 
where  such  corporation  has  complied  with  ftatute  providing  that  foreign 
corporations  shall  not  be  subjected  to  greater  liabilities  than  domestic 
corporations;  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  559,  50  L.  Ed. 
866,  26  Sup.  Ct.  556,  upholding  contract  between  State  and  railroad 
exempting  railroad  from  taxation  other  than  prescribed  in  certain 
statute;  Word  v.  Southern  Mut.  Ins.  Co.,  112  Ga.  596,  37  S.  B.  902, 
holding  charter  provision  limiting  company's  liability  to  three-fourths 
of  property,  valuation  not  inviolable  contract;  Female  Orphan  Soc.  v. 
Board  of  Assessors,  109  La.  541,  33  South.  593,  holding  legislative  ex- 
emption not  embraced  in  charter,  repealed  by  subsequent  legislation 
limiting  property  exempt  to  property  actually  used  for  charitable  pur- 
poses; State  V.  Cantwell,  142  N.  C.  616,  9  Ann.  Gas.  141,  8  L.  B.  A. 
(N.  S.)  498,  55  S.  E.  824,  upholding  statute  exempting  folreman  from 
jury. duty;  Asylum  v.  New  Orleans,  105  U.  S.  368,  26  L.  Ed.  1180,  apply- 
ing rule ;  Grand  Lodge  etc.  Masons  v.  New  Orleans,  44  La.  Ann.  665,  11 
South.  150,  holding  valid  exemption  of  plaintiff's  property;  Camblos  v. 
Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1106,  refusing  preliminary  in- 
junction for  alleged  violation  of  railroad  charter;  Birmingham  etc.  St. 
R.  R.  Co.  V.  Birmingham  St.  R.  R.  Co.,  79  Ala.  474,  68  Am.  Bep.  618; 
holding  irrevocable  grant  of  exclusive  privilege  to  construct  railway 
unconstitutional;  New  Orleans  v.  Poydras  Orphan  Asyliun,  33  La.  Ann. 
856,  holding  act  exempting  property  not  rex)ealed  by  Constitution;  Dow 
V.  Northern  R.  R.  Co.,  67  N.  H.  52,  36  Atl.  536,  holding  railroad  lease 
under  statute  invalid  and  granting  injunction;  People  v.  Commissioner 
of  Taxes,  82  N.  Y.  466,  holding  structure  of  elevated  railway  taxable  as 
realty;  Hamilton  Nat.  Bank  v.  American  Loan  etc.  Co.,  66  Neb.  77,  92 
N.  W.  192,  arguendo. 

Distinguished  in  Railroad  Commission  Cases,  116  U.  S.  328,  29  L.  Ed. 
643,  6  Sup.  Ct.  343,  holding  valid  State  statute  organizing  railroad  com- 
mission; Hewitt  V.  New  York  etc.  R.  R.  Co.,  12  Blatchf.  465,  Fed.  Cas. 
6443,  holding  valid  a  tax  under  reserved  power  of  repealing  charter; 
Stahl  V.  Kansas  Educational  Assn.,  54  Kan.  550,  38  Pac.  798,  holding 
dwelling  rented  out  by  the  association  is  not  exempt;  Winchester  etc. 
Road  Co.  v.  Croxton,  98  Ky.  746,  83  L.  B.  A.  190,  34  S.  W.  520,  holding 
legislature  can  alter  rates  of  toll  fixed  in  charter;  Manistee  etc.  R.  R. 
Co.  v.  Commissioner  of  Railroads,  118  Mich.  349^  76  N.  W.  634^  hold- 

VI— «4 
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ing  statute  exempting  railroads  in  general  for  ten  years  is  not  a  con- 
tract and  may  be  repealed. 

Right  of  l^;islature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  IS  Ann.  Gas.  683. 

Immunity  from  taxation  conferred  by  corporate  charter  attaches  to 
property  only  while  owned  by  the  corporation  and  der^oted  to  the  uses  for 
which  it  was  given. 

Approved  in  State  ex  rel.  Cunningham  v.  Board  of  Assessors,  52 
La.  Ann.  234^  26  South.  877,  placing  upon  tax-rolls  Jesuit's  College, 
used  for  residence ^of  priests,  not  teachers  in  college. 

Distinguished  in  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf.  465, 
Fed.  Cas.  6443,  allowing  taxation  under  reserved  power  to  repeal  charter. 

Legislative  contract  in  corporate  charter  exempting  from  taxation  needs 
no  consideration  outside  the  benefits  accruing  to  the  community  from  the 
corporation. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S.  558,  50  L.  Ed. 
865,  26  Sup.  Ct.  556,  upholding  contract  between  State  and  railroad 
exempting  railroad  from  taxation  other  than  prescribed  in  certain 
statute;  St.  Louis  &  S.  F.  R.  Co.  v.  Cross,  171  Fed.  490,  holding  Void 
statute  revoking  charter  of  corporation  upon  its  request  for  removal  of 
cause  to  Federal  coui'ts;  dissenting  opinion  in  Word  v.  Stuthem  Mut. 
Ins.  Co.,  112  Ga.  594,  37  S.  E.  901,  court  holding  charter  provision  re- 
stricting conipany^s  liability  to  tbree-fourths  of  property's  valuation 
not  inviolable  contract ;  Caroudelet  Canal  etc.  Co.  v.  New  Orleans,  44  La. 
Ann.  397,  10  South.  872,  applying  rule  to  exemption  of  plaintiff's  prop- 
erty from  taxation ;  Appeal  Tax  Court  v.  Grand  Lodge  etc.  of  Masons,  50 
Md.  428,  holding  exemption  from  taxation  does  not  apply  to  property 
rented  for  profit;  President  etc.  of  St.  Vincent's  College  v.  Schaefer, 
304  Mo.  267,  16  S.  W.  396,  allowing  recovery  of  taxes  collected  against 
property  exempted  by  charter;  Hewitt  v.  New  York  etc.  R.  R.  Co.,  1'.^ 
Blatchf.  465,  Fed.  Cas.  6443,  allowing  taxation  by  reserved  power  to 
repeal  charter  exempting  property. 

Distinguished  in  Allen  v.  Trimmer,  45  Okl.  93,  144  Pac.  798,  holding; 
lands  allotted  to  Chickasaw  Nation  subject  to  taxation. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Coa- 
stitution.    Note,  60  L.  B.  A.  38,  44,  50. 

In  case  of  douht,  legislative  contracts  are  to  be  construed  most  favorably 
to  the  State. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  672,  56  L.  Ed.  944,  32  Sup.  Ct. 
565,  holding  tax  on  land  of  Choctaw  Indians  void;  Seaboard  Air  Lino 
Ry.  Co.  V.  Railroad  Commission,  155  Fed.  804^  805,  holding  legislative 
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permission  given  to  domestic  corporation  to  sell  to  foreign  corporation 
part  of  contract  between  two  companies;  State  v.  Des  Moines  City  Ry. 
€o.,  159  Iowa,  296,  140  N.  W.  452,  holding  act  granting  franchise  to 
railroad  must  be  construed  as  extending  for  thirty  years  only ;  St.  Louis 
V.  Missouri  R.  R.  Co.,  13  Mo.  App.  531,  holding  grant  of  franchise  for 
•extension  subject  to  existing  city  charter;  State  v.  Morgan,  28  La.  Ann. 
487,  holding  exemption  from  taxation  does  not  follow  property  into 
purchaser's  hands. 

Contracts  are  to  be  constmed  to  accompUdi  intention  of  parties. 
Approved  in  Northwestern  University  v.  Hanbei^,  237  111.  189,  86 
2^„E.  735,  holding  exemption  clause  in  statute  applied  to  after-acquired 
property;  Caverly-Gould  Co.  v.  Village  of  Springfield,  83  Vt.  399,  403, 
76  Atl.  40,  42,  exemption  voted  by  town  in  favor  of  corporation  pre- 
vented taxing  by  village. 

State  may,  by  contract  based  on  consideration,  exempt  property  of  an 
liidividual  or  corporation  from  taxation  for  a  specified  period  or  permanently, 
and  consideration  will  be  presumed  and  binds  tbe  State  if  charter  is  ac- 
cepted. 

Approved  in  Board  of  Trustees  of  Whitman  College  v.  Berryman,  156 
Fed.  118,  holding  exemption  as  to  property  of  educational  institution 
includes  all  property  necessary  for  its  maintenance;  State  v.  Alabama 
Bible  Society,  134  Ala.  634,  635,  32  South.  1011,  holding  exemption  of 
Alabama  Bible  Society  from  taxation  unaffected  by  later  State  Con- 
•stitutions;  dissenting  opinion  in  Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  608,  45  L.  Ed.  692,  21  Sup.  Ct.  501,  court  upholding  city 's  power 
to  change  water  rates  during  life  of  charter;  Farrington  v.  Tennessee, 
^5  U.  S.  690,  24  L.  Ed.  561,  holding  void  a  tax  on  bank  stock  where 
•charter  provides  specified  annual  tax ;  Asylum  v.  New  Orleans,  105  U.  S. 
368,  26  L.  Ed.  IISO,  holding  void  a  tax  on  property  of  charitable  associa- 
tion; Mobile  etc.  R.  R.  Co.  v.  Kennerly,  74  Ala.  573,  holding  void  a  tax 
in  addition  to  that  specified  in  charter;  Antoni  v.  Wright,  22  Gratt. 
^53,  holding  invalid  a  statute  repealing  statute  making  coupons  receiv- 
able by  State;  Commonwealth  v.  Richmond  etc.  R.  R.  Co.,  81  Va.  362, 
holding  invalid  a  tax  on  property  exempted  by  charter;  Appeal  Tax 
Court  v.  Baltimore  Cemetery  Co.,  50  Md.  435,  holding  State  Constitution 
cannot  affect  previous  statutory  exemption;  Mechanics'  Bank  v.  Kansas, 
73  Mo.  558,  enjoining  collection  of  taxes  against  exempted  property; 
President  etc.  of  St.  Vincent's  College  v.  Schaefer,  104  Mo.  267,  16 
S.  W.  396,  allowing  recovery  of  taxes  collected  against  exempted  prop- 
erty; Houston  etc.  R.  R.  Co.  v.  Kuechler,  36  Tex.  434,  granting  man- 
damus to  railroad  to  obtain  lands  granted  by  statute,  which  subsequently 
State  Constitution  attempted  to  revoke;  dissenting  opinion  in  State  v. 
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Morgan,  28  La.  Ann.  493,  majority  holding  exemption  does  not  follow 
railroad  property  into  purchaser's  hands;  New  Orleans  Gas  Light  Co* 
V.  Louisiana  Light  etc.  Co.,  115  U.  S.  665,  29  L.  Ed.  622,  6  Sup.  Ct.  260, 
enjoining  interference  with  exclusive  grant  in  charter;  Minot  v.  Phil- 
adelphia, 2  Abb.  (U.  S.)  331,  Fed.  Cas.  9645,  holding  State  tax  on  rolling 
stock  invalid  as  interference  with  interstate  commerce;  Dow  v.  North- 
em  R.  R.  Co.,  67  N.  H.  47,  36  Atl,  534,  holding  railroad  lease  under 
statute  invalid  and  granting  injunction;  Lynn  ▼.  Polk,  8  Lea,  305, 
enjoining  State  ofl&cers  from  funding  indebtedness  under  unconstitu- 
tional act;  Brownsville  v.  Basse,  36  Tex.  501,  holding  grant  of  State's 
interest  in  lands  to  a  city  cannot  be  repealed;  Heerwagen  v.  Crosstown 
St.  Ry.  Co.,  179  N.  Y.  104,  71  N.  E.  730,  arguendo. 

Distinguished  in  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  695,  54  Atl. 
421,  denying  exemption  where  law  repealed  before  charter  accepted  and 
consideration  passed;  Rochester  v.  Rochester  Ry.  Co.,  182  N.  T.  116, 
70  L.  B.  A.  77S,  74  N.  E.  958,  immunity  from  contribution  to  expense 
of  new  x>avements  conferred  by  Laws  1869,  p.  54,  c.  34,  on  street  rail- 
way, was  mere  gratuity  revocable  at  pleasure;  East  Saginaw  Salt  Mfg. 
Co.  V.  East  Saginaw,  13  Wall.  376,  20  L.  Ed.  613,  holding  bounty  on  salt 
industry  and  exemption  of  property  not  a  contract;  Tomlinson  v.  J^es- 
sup,  15  Wall.  458,  21  L.  Ed.  206,  Hewitt  ▼.  New  York  etc.  R.  R.  Co., 
12  Blatchf.  465,  Fed.  Cas.  6443,  and  West  Wisconsin  R.  R.  Co.  v.  Board 
of  Supervisors  of  Trempealeau  County,  35  Wis.  266,  268,  all  holding 
taxation  of  property  exempted  in  charter  valid  under  statutory  reserva- 
tion of  such  right;  Erie  R.  R.  Co.  v.  Pennsylvania,  21  Wall.  498,  22 
L.  Ed.  598,  holding  taxation  at  time  of  granting  privilege  to  foreign 
railroad  does  not  preclude  subsequent  taxation;  Morgan  v.  Louisiana, 
93  U.  S.  223,  2S  L.  Ed.  862,  holding  immunity  does  not  follow  property 
of  railroad  into  hands  of  purchaser;  Pearsall  v.  Great  Northern  R.  R. 
Co.,  161  U.  S.  662,  40  L.  Ed.  844, 16  Sup.  Ct.  709,  enjoining  railroad  from 
consolidating  with  parallel  lines  under  statute;  Grand  Lodge  etc.  of 
Masons  v.  New  Orleans,  166  U.  S.  148,  41  L.  Ed.  953,  17  Sup.  Ct.  525, 
holding  statute  exempting  lodge  hall  not  a  contract,  but  a  mere  gratuity; 
Whiting  V.  West  Point,  88  Va.  913,  29  Am.  St  Rep.  757, 16  L.  U.  A.  864, 
14  S.  E.  701,  holding  municipality  has  no  such  power  to  exempt ;  Chesa- 
peake etc.  R.  R.  Co.  V.  Miller,  19  W.  Va.  418,  refusing  to  enjoin  taxation 
of  property  exempted  by  unconstitutional  statute;  Appeal  Tax  Court  v. 
Grand  Lodge  etc.  of  Masons,  50  Md.  428,  holding  exemption  does  not  aj)- 
]>ly  to  property  rented  for  profit;  Franklin  St.  Society  v.  Manchester,  60 
N.  H.  350,  holding  general  exemption  of  certain  classes  of  property 
may  be  repealed;  Hogg  v.  Mackay,  23  Or.  340,  37  Am.  St.  Bep.  683, 
19  L.  B.  A.  79)  31  Pac.  780,  holding  commutation  of  taxes  on  railroad's 
property  invalid  under  State  Constitution;  State  v.  Whitworth,  8  Lea, 
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603^  holding  exemption  does  not  fdUow  property  ii^to  handa  of  pur* 
ehaser. 

Power  of  legislature  to  grant  perpetual  immunity  from  taxation. 
Note,  72  AuL  Dec.  688. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,  19 
L.  R.  A.  77. 

Right  to  transfer  publie  franchises.    Note,  85  Am^  St.  Bep.  404. 

8  WalL  489-444,  19  I^  Ed.  496,  WASHZNOTON  TTNIVEBSITY  T.  BOUSE. 

Statnte  granting  to  a  university  a  charter  under  wliicli  its  property 
Is  exempted  from  taxation,  and  providing  tbat  a-riating  statutory  provisions 
that  every  charter  should  he  subject  to  alteration,  suspension  and  repeal 
by  the  legislature  idionld  not  apply  to  it,  creates  a  contract^  and  any  at- 
tempt to  tax  its  pr<^perty  is  void. 

Approved  in  Board  of  Trustees  of  Whitman  College  v.  Berryman,  156 
Fed.  117y  holding  exemption  as  to  lands  of  educationaT  institution  ap- 
plies to  all  lands  held  by  it;  Northwestern  University  v.  Hanberg,  237 
111.  189,  86  N.  E.  735,  holding  exemption  applies  to  after-acquired  prop- 
erty; President  etc.  of  College  v.  Schaefer,  104  Mo.  267,  16  S.  W.  396, 
allowing  recovery  of  taxes  collected  against  exempted  property;  New 
Orleans  v.  Poydras  Orphan  Asylum,  33  La.  Ann.  856,  holding  act  ex- 
empting property  not  repealed  by  Constitution;  Black  v.  Delaware  etc. 
Canal  Co.,  22  N.  J.  Eq.  409,  refusing  to  enjoin  lease  of  franchises  and 
property  made  under  statute;  dissenting  opinion  in  State  v.  Smith, 
158  Ind.  672  (see  63  N.  E.  25,  64  N.  E.  18),  court  holding  act  authoriz- 
ing deduction  from  mortgage  indebtedness  for  taxation  purposes  valid. 

Distinguished  in  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf.  466, 
Fed.  Cas.  6443,  holding  valid  a  tax  under  reserved  power  of  repealing 
charter. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Power  oi  State   legislature   to   exempt  from  taxation.    Note,   19 
L.  B.  A.  77. 

Corporate  taxation  as  afPect^  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  38,  44,  50,  66. 

After  a  charter  is  accepted  and  the  corporation  working  under  it,  ex- 
emption ftom  taxation  by  it  becomes  a  franchise,  which  cannot  be  taken 
away  by  the  State. 

Approved  in  Georgia  v.  Western  etc.  R.  R.  Co.,  66  Ga.  567,  holding 
rate  of  taxation  fixed  by  charter  is  conclusive. 

Distinguished  in  Erie  R.  R.  Co.  v.  Pennsylvania,  21  Wall.  498,  28 
L.  Ed.  598,  holding  taxation  at  time  of  granting  privileges  to  foreign 
railroad  does  not  preclude  subsequent  taxation. 
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So  Jong  as  corporation  ases  its  property  for  purposes  for  which  It  was 
organized,  it  retains  its  right  of  exemption  from  taxation  under  its  charter* 

Distinguished  in  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf.  466, 
Ped.    Cas.   6443,   allowing   taxation   nnder   reserved  power  to  repeal 

charter. 

Legislature  has  no  right  to  bargain  away  forever  tlie  taxing  powers 
of  the  State;  consequently  a  university  charter  cannot  perpetually  exempt 
the  property  from  taxation. 

Approved  in  dissenting  opinion  in  Stem  v.  Lee,  115  N.  C.  428, 26  L.  R.  A. 
819,  20  S.  E.  740,  majority  enforcing  judgment  lien  against  estate  of 
remainderman;  Ford  v.  Delta  etc.  Land  Co.,  164  U.  S.  667,  41  L.  Ed. 
692,  17  Sup.  Ct.  232,  holding  exemption  can  apply  only  to  property  used 
in  business  of  company;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110 
N.  C.  146,  14  S.  E.  653,  refusing  to  enjoin  collection  of  taxes  against 
railroad  consolidated  with  one  exempted;  Hogg  v.  Mackay,  23  Or.  343,. 
37  Am.  St.  Rep.  685,  19  L.  R.  A.  80,  31  Pac.  781,  holding  commutation 
of  taxes  on  railroad's  prox>erty  invalid  under  State  Constitution;  Lyna 
v.  Polk,  8  Lea,  251,  enjoining  State  officers  from  funding  indebtedness 
under  unconstitutional  act;  State  v.  Whitworth,  8  Lea,  603,  holdini^ 
exemption  from  taxation  does  not  follow  property  into  purchaser's 
hands ;  State  v.  Nashville  etc.  R.  R.  Co.,  12  Lea,  589,  holding  exemption 
passed  with  sale  of  railroad  on  enforcement  of  State's  statutory  lien; 
dissenting  opinion  in  PuUen  v.  Corporation  Commission,  152  N.  C.  574, 
68  S.  E.  167,  majority  holding  surplus  funds  of  bank  subject  to  taxation. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Abbott  v.  Beddingfield, 
125  N.  C.  280,  34  S.  E.  419,  court  following  doctrine  of  stare  decisis. 

8  Wall.  444-445,  19  L.  Ed.  433,  BB0N80K  V.  KOSPTOK. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
517. 

Miscellaneous.  Cited  in  Foxworthy  v.  Colby,  64  Neb.  219,  89  N.  W, 
801,  holding  unauthorized  insertion  of  word  **gold"  before  dollars  in 
instrument  after  execution  and  delivery  a  material  alteration. 

8  WaU.  445-448,  19  L.  Ed.  431,  BENNET  v.  FOWLER. 

It  rests  In  discretion  of  head  of  patent  office  whether  a  given  Inventioix 
or  Improvements  shall  be  embraced  In  one  or  more  patents. 

Approved  in  In  re  Briede,  27  App.  D.  C.  307,  holding  patent  office 
will  reissue  patent  so  as  to  contain  more  comprehensive  description;  In 
re  Frasch,  27  App.  D.  C.  32,  holding  where  two  apparatuses  are  closely 
and  necessarily  related  to  one  another,  one  patent  may  issue  as  to  both ; 
United  States  v.  Allen,  22  App.  D.  C.  66,  holding  mandaipus  will  not 
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lie  to  compel  eommissioner  of  patents  to  perform  perfunetory  duty; 
In  re  Frasch,  20  App.  D.  C.  303,  holding  apx)eal  will  not  lie  from  com- 
missioner's order  requiring  division  of  patent;  Tucker  ▼.  Burditt^  24 
Fed.  Cas.  266,  McKay  v.  Dibert,  5  Fed.  590,  Sessions  v.  Romadka,  21 
Fed.  131,  and  Wilkins  etc.  Fastener  Co.  v.  Webb.  89  Fed.  986,  all  grant- 
ing injunctions  against  infringements  of  patents. 

Distinguished  in  Steinmetz  v.  Allen,  192  U.  S.  560,  48  L.  £d.  555, 
24  Sup.  Ct.  421,  holding  invalid,  as  abuse  of  discretion,  patent  office 
rule  41,  preventing  inventor  froip  uniting  in  one  application  process  and 
apparatus  claims  for  same  invention. 

>r'    Effect  of  generality  of  title  on  right  to  patent.    Note,  20  £.  B.  0. 
197. 

Where  two  reissued  patents  both  relate  to  a  device  for  lifting  hay,  bat 
are  somewhat  different^  this  twofold  form  of  reissue  is  proper. 

Approved  in  Smith  v.  Merriam,  6  Fed.  718,  enjoining  infringement 
of  presser-foot  patent. 

In  salt  for  injunction,  if  defendant  intends  to  contest  infringement, 
he  should  introduce  proof. 

Approved  in  Spring  v.  Domestic  Sewing  Machine  Co.,  9  Fed.  509,  en- 
joining infringement  of  patented  machine  for  making  needles;  Peifer 
V.  Brown  &  Co.,  85  Fed.  782,  enjoining  infringement  of  patented  metal- 
lurgical furnace. 

Unrebutted  proof  of  tnfxingements  is  suiUcient  to  warrant  granting  in- 
junction and  damages. 

Approved  in  Peifer  v.  Brown,  85  Fed.  782,  enjoining  infringement  of 
patented  metallurgical  furnace. 

8  WalL  448-480,  19  Ii.  Ed.  897,  THE  OAMANOHE. 

Owners  of  vessels,  whether  Individuals  or  corporations,  may  bring  suits 
to  recover  compensation  for  salvage  services;  and  ''steamers"  are  entitled 
to  a  greifter  award  than  any  other  salvors. 

Approved  in  The  Blackwall,  10  Wall.  11,  13,  19  L.  Ed.  874,  allowing 
salvage  to  tug  towing  fire-engines  alongside  burning  ship;  Baker  v. 
Hemenway,  2  Low.  503,  Fed.  Cas.  770,  allowing  salvage  to  tugs  assist- 
ing in  pulling  steamer  off  mud;  Browning  v.  Baker,  2  Hughes,  42,  43, 
Fed.  Cas.  2041,  allowing  salvage  to  charterers  for  saving  chartered 
vessel;  The  Birdie,  7  Blatchf.  240,  Fed.  Cas.  1432,  allowing  salvage  to 
corporation  owning  tug  rescuing  vessel ;  The  Plymouth  Rock,  9  Fed.  417, 
allowing  salvage  for  towing  to  port  a  steamer  after  breaking  of  steam- 
pipe;  The  Egypt,  17  Fed.  367,  and  The  Kimberley,  40  Fed.  301,  both 
allowing  salvage  of  one-fifth  value  to  corporation  for  saving  grounded 
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steamer;  The  Lamington,  86  Fed.  684,  30  G.  G.  A.  271^  aUowing  sahrage 
to  corporation  for  rescuing  cargo  of  stranded  vesseL 

Amount  of  recovery  for  salvage.    Note,  84  E.  R.  0..674,  675. 

Salvage  suit  cannot  1>e  abated  hj  objectioa  that  libelants  are  not  s61e 
salvors.  At  any  time  before  distribution  any  person  Interested  may  put  in 
bis  claim  in  the  registry  of  the  court. 

Approved  in  The  Blackwall,  10  Wall.  12,  19  L.  Bd.  874,  allowing  sal- 
vage to  tug  towing  fire-engines  alongside  burning  ship;  The  R.  D.  Bibber, 
33  Fed.  59,  allowing  salvage  for  rescuing  cargo  of  stranded  vessel  to 
one  who  had  contracted  to  remove  it. 

Defense  that  alleged  salvage  services  were  rendered  under  agreement 
for  a  fixed  sum  must  be  set  up  in  the  answer,  together  with  an  averment 
of  tender  of  payment 

Approved  in  Baker  Salvage  Co.  v.  The  Excehsior,  19  Fed.  440,  aUow- 
ing salvage  for  patching  hole  and  rescuing  sunken  steamer. 

Distinguished  in-  The  Lackawanna,  220  Fed.  1001,  holding  salvor  may 
sue  for  greater  amount  than  that  first  asked  in  compromise. 

Salvage  services  are  not  altered  in  character  because  rendered  under 
an  agreement  regulating  compensation. 

Approved  in  The  Roanoke,  50  Fed.  577,  allowing  salvage  for  raising 
vessel  as  per  contract  for  fixed  per  diem  compensation;  The  Louisa  Jane, 
2  Low.  305,  Fed.  Gas.  8532,  allowing  salvage  for  raising  sunken  schooner. 

Nothing  short  of  a  contract  to  pay  a  given  sum  for  services  to  be  ren- 
dered, or  a  binding  engagement  to  pay  at  all  events,  will  bar  a  meritorious 
claim  for  salvage;  and  where  compensation  is  made  contiDgent  on  sub- 
stantial success,  it  is  no  bar. 

Approved  in  Elphicke  v.  White  Line  Towing  Go.,  106  Fed.  946,  46 
G.  G.  A.  56,  holding  towboat  company  bound  by  contract  to  receive  fixed 
compensation;  The  Sabine,  101  U.  S.  390,  25  L.  Ed.  984,  dismissing  a 
libel  proceeding  in  rem  against  the  vessel  for  salvage  and  in  personam 
against  the  consignees  of  the  cargo;  The  Excelsior,  123  U.  ^.  49,  SI 
L.  Ed.  79,  8  Sup.  Gt.  37,  allowing  salvage  where  there  was  agreement 
to  settle  amount  by  arbitration;  Baker  Salvage  Go.  v.  The  Excelsior,  19 
Fed.  440,  allowing  salvage  for  patching  hole  and  rescuing  sunken 
steamer;  Ghapman  v.  The  Greenpoint,  38  Fed.  671^  holding  agreement 
to  pay  salvor  certain  sum  for  rescuing  engines  within  fixed  time, 
and  more,  if  it  takes  longer,  does  not  deprive  him  of  right  to  maritime 
lien;  The  Eimberley,  40  Fed.  302,  allowing  salvage  for  rescuing  car^ 
of  stranded  vessel,  xmder  contract  providing  for  fixing  of  compensation 
by  court  or  arbitration;  The  Marquette,  1  Brown,  3^  Fed.  Gas.  9101, 
refusing  recovery  to  libelants  ou  contract  to  furnish  apparatus  to  wreek- 
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ing  company;  The  Burlingtoiiy  73  Fed.  265,  allowing  salvage  of  entire 
value  for  removing  abandoned,  sunken  vessel. 

Distingoished  in  The  Williams,  1  Brown,  216,  Fed.  Cas.  17,710,  allow- 
ing recovery  by  libel  of  stipulated  compensation,  although  tug  arrived 
too  late  to  render  assistance;  The  Ella,  5  Hughes,  128,  48  Fed.  571, 
allowing  compensation  for  attempted  launching  of  stranded  schooner, 
done  under  contract  to  launch  her  for  one  thousand  dollars;  The  Roa^ 
noke,  50  Fed.  576,  allowing  salvage  for  raising  vessel  as  per  contract 
for  fixed  per  diem  compensation. 

Salvage  award  wlU  not  be  disturbed  by  appellate  court  unless  clearly 
exorbitant:  one-third  value  of  property  saved  is  not  ezhorbltant. 

Approved  in  Fountain  v.  Sawyer,  176  Fed.  ^,  99  C.  C.  A.  612,  fbl- 
lowing  rule;  Munson  S.  S.  Line  v.  Miramar  8.  S.  Co.,  167  Fed.  962, 
93  C.  C.  A.  360,  holding  appeal  to  Circuit  Court  opens  up  record,  and  it 
may  increase  salvage  award;  Hume  v.  J.  D.  Spreckels  &  Bro.,  115  Fed. 
57,  52  C.  C.  A.  645,  sustaining  decree  awarding  libelants  five  hundred 
dollars  for  towing  vessel  to  port;  The  New  Cameiia,  105  Fed.  640,  44 
C.  C.  A.  642,  reducing  amount  of  salvage  awarded  crew  to  double  the 
value  of. actual  towage  service;  The  Connemara,  108  U.  S.  359,  27  L.  Ed. 
754,  2  Sup.  Ct.  758,  allowing  salvage  to  passengers  and  tug  crew  for 
extingniishing  fire  on  ship;  Scott  v.  The  Clara  E.  Bei^n,  21  Fed.  Cas. 
818,  allowing  liberal  salvage  for  towing  schooner  off  sandbar;  The  Egypt, 
17  Fed.  371,  afiSrming  judgment  of  one-fifth  value  for  saving  grounded 
steamer;  Baker  v.  The  Slobodna,  35  Fed.  541,  allowing  salvi^e  for  rescu- 
ing cotton  from  sunken  steamer;  Scott  v.  Four  Hundred  &  Forty-five 
Tons  of  Coal,  40  Fed.  260,  following  rule ;  The  Kimberley,  40  Fed.  297, 
allowing  salvage  of  one-fifth  value  of  property  saved  from  stranded 
vessel;  Scott  v.  City  of  Worcester,  45  Fed.  121,  applying  rule  where 
awai'd  was  about  one-fifth  value  of  stranded  steamer  saved;  The  Bay 
of  Naples,  48  Fed.  738, 1  C.  C.  A.  81,  holding  award  of  one-fourth  value 
for  extinguishing  fire  in  petroleum  vessel  is  excessive  and  should  be 
reduced  to  about  one-seventh;  The  R.  R.  Rhodes,  82  Fed.  753,  27 
C.  C.  A.  258,  affirming  award  of  three  thousand  five  hundred  dollars  for 
rescuing  stranded  steamer  worth  seventy  thousand  dollars;  Ulster  S.  S. 
Co.  V.  Cape  Fear  Towing  etc.  Co.,  94  Fed.  219,  36  C.  C.  A.  201,  reducing 
award  where  stranded  steamer  could  have  got  off  without  assistance  of 
tugs. 

Review  of  salvage  award.    Note,  20  Ann.  Oaa.  564. 

Wbere  vessel  sunk  at  dock  Is  abandoned  to  underwiiters,  who  made 
unsuccessful  attempt  to  save  cargo  and  then  engaged  libelants,  a  corpora- 
tion, to  do  the  work  under  a  contract  for  payment,  If  successful,  and  they 
saved  the  cargo,  but  with  some  damage  to  tbe  vessel,  the  owner  Is  liable 
for  salvage  of  uninsured  portion. 
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Approved  in  The  Sandringham,  5  Hughes,  337,  349,  350,  10  Fedr573, 
583,  allowing  salvage  for  towing  off  stranded  vessel;  Baker  Salvage  Co. 
V.  The  Excelsior,  19  Fed.  443,  allowing  salvage  for  patching  hole  and 
rescuing   sunken   steamer. 

Right  to  salvage  for  unsuccessful  service.    Note,  84  £.  R.  0.  587. 

8  WaU.  480-488,  19  I«.  Ed.  470,  ALLEN  ▼.  KILUKaEB. 

Declarations  of  third  party  hind  a  person  sending  another  to  sach  third 
party  for  information. 

Distinguished  in  Aldridge  v.  Aetna  Life  Ins.  Co.,  204  N.  Y.  91,  ,38 
L.  R.  A.  (N.  S.)  343,  97  N.'E.  402,  one  claiming  weekly  sick  benefit&,is 
not  bound  by  admissions  of  physician,  to  whom  he  had  given  reference. 

8  WaU.  489-491,  19  !«.  Ed.  472,  PABSSH  ▼.  UNITED  STATES. 

Where  parties  sign  a  contract,  as  altered  by  Secretary  of  War,  they 
cannot  deny  that  it  superseded  prior  agreements  with  army  surgeon. 

Approved  in  United  States  v.  Lamont,  2  App.  D.  C.  544,  holding  where 
construction  company  contracts  .with  United  States  under  second  bid, 
it  cannot  complain  that  first  bid  should  have  been  accepted;  Proctor 
Coal  Co.  V.  Strunk,  123  Ky.  525,  96  S.  W.  604,  holding  second  contract 
providing  for  mining  of  coal  for  one  year  superseded  original  contract 
providing  for  mining  forever. 

Parol  evidence  to  vary,  etc.,  written  contract.    Note,  17  L.  R.  A. 
271. 

Where  it  does  not  appear  that  claimants  against  the  government  suf- 
fered any  damages,  a  Judgment  rejecting  the  claim  is  proper  and  appeal 
is  frivolous. 

Approved  in  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed.  456, 
20  C.  C.  A.  503,  awarding  damages  for  failure  to  receive  lumber  under 
contract  for  its  sale  and  delivery. 

Miscellaneous.  Cited  in  Chisholm  etc.  Mfg.  Co.  v.  U.  S.  Canopy  Co., 
Ill  Tenn.  211,  77  S.  W.  1064,  on  question  of  profits  as  element  of  dam- 
ages. 

8  WaU.  491-497,  19  L.  Ed.  473,  AIJ>BICH  v.  AETNA  INS.  CO. 

Where  State  court  decides  that  a  mortgage  of  vessel,  recorded  in  Ihiited 
States  collector's  office,  does  not  give  a  better  lien  than  a  subsequent  at- 
tachment by  State  Superior  Court,  Supreme  Court  can  review  the  decision. 

Approved  in  Benner  v.  Scandinavian  American  Bank,  73  Wash.  494, 
Ann.  Oas.  1914D,  702,  131  Pac.  1151,  holding  unrecorded  sale  of  vessel 
made  within  four  months  of  bankruptcy  was  preferential  and  void. 
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Distinguished  in  Conde  v.  York,  lCi3  U.  S.  648,  42  L.  Ed.  613, 18  Sup. 
€t.  236,  dismissing  a  case  to  determine  superior  equity  in  fund  due 
a  third  party  under  contract  with  United  States. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  619,  639. 

Jurisdiction  of  Supreme  Court  Is  not  lost  because  wzlt  off  error  was  ad- 
dressed to  lower  State  court,  when  the  Judgment  was  in  fact  rendered  m 
highest  State  court. 

Approved  in  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S. 
cxxiii,  Appx,,  21  L.  Ed.  946,  majority  dismissing  writ  of  error,  because 
not  directed  to  Court  of  Appeals  of  Virginia,  instead  of  corporation 
court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  836,  863. 

Act  of  Ckmgress  providing  for  recording  mortgages  of  vessels  In  XTnlted 
States  collector's  oflce  is  a  registration  act,  and  State  legislation  on  same 
subject  is  excluded. 

Approved  in  The  Canada,  7  Sawy.  187,  7  Fed.  734,  giving  priority 
to  lien  of  domestic  materialman  on  vessel  over  mortgage  under  State 
law;  Best  v.  Staple,  61  N.  Y.  76,  holding,  in  order  to  give  validity  to 
such  mortgage  not  filed  as  per  State  law,  it  must  appear  that  vessel 
was  enrolled  and  licensed  under  United  States  laws;  Lawrence  v. 
Hodges,  92  N.  C.  677,  63  Am.  Rep.  437,  holding  such  recording  of  mort- 
gage of  vessel  plying  wholly  in  State  waters  is  sufficient ;  Howe  v.  Tefft, 
15  R.  I.  479,  8  Atl.  708,  in  replevin  giving  mortgagee  of  vessel  superior 
right  to  garnishee. 

Distinguished  in  The  William  T.  Graves,  14  Blatohf.  193,  194,  Fed. 
Cas.  17,759  (affirming  8  Ben.  573,  Fed.  Cas.  17,758),  holding  lien  given 
by  State  law  for  repairs  to  vessel  has. priority  over  previous  mortgage. 

Mortgage  of  a  vessel  recorded  in  United  States  collector's  office  cannot 
he  impeached,  because  mortgagor  retains  possession,  notwithstanding  State 
statute  contra,  hut  this  protection  goes  no  further. 

Approved  in  Waterman  v.  Mackenzie,  138  U.  S.  260,  34  L.  Ed.  927, 
11  Sup.  Ct.  337,  holding  record  mortgagee  of  patent  is  proper  party  to 
sue  for  infringement ;  The  Favorite,  3  Sawy.  409,  Fed.  Cas.  4699,  stating 
ordel-  of  liens  on  vessel. 

Wliere  vessel  in  Illinois  was  mortgaged  in  New  York  and  mortgage 
recorded  under  act  of  Congress,  bu^  not  in  State  office,  as  required  by  stat- 
ute of  Illinois,  and  subsequently  State  court  issued  attachment,  the  mort- 
gage gives  the  better  llen^  notwithstanding  State  statute  contra. 
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Approved  in  The  Avalon,  109  J*ed.  699,  holding  mortgage  of  part 
owners  has  priority  over  debts  of  remaining  owners  idii<^  weire  not 
liens;  Baldwin  v.  The  B.  Johnson,,  3  Woods,  587,  Fed.  Gas.  798,  and 
The  Kate  Hinchman,  7  Biss.  240,  Fed.  Gas.  7621,  giving  mortgage  of 
vessel  precedence  over  claim  for  supplies  and  materials  furnished  in 
home  port;  The  Vigilancia,  73  Fed.  455,  19  C.  G.  A.  528,  prefening 
recorded  mortgage  of  vessel  to  judgment  lien;  Haug  v.  Third  Nat.  Bank, 
77  Mich.  479,  43  N.  W.  941,  preferring  mortgage  of  vessel  to  assign- 
ment for  benefit  of  creditors;  Lawrence  v.  Hodges,  92  N.  G.  679,  5S 
Am.  Bep.  440,  applying  rule  where  vessel  was  engaged  wholly  in  State 
waters;  Howe  v.  Tefi^,  15  R.  I.  479,  8  Atl.  708,  in  replevin  giving  mort- 
gagee of  vessel  superior  right  to  garnishee;  The  Lottawanna,  21  Wall. 
578,  22  L.  Ed.  663,  refusing  to  sustain  libel  upon  mortgage,  but  apply- 
ing surplus  proceeds  to  its  payment;  Sechrist  v.  German  Ins.  Go.,  19 
Ohio  St.  484^  holding  unrecorded  conveyance  of  vessel  is  not  good  against 
attaching  creditor  of  vendor. 

Distinguished  in  The  J.  £.  Rumbell,  148  U.  S.'l6,  37  L.  Ed.  349,  13 
Sup.  Gt.  501,  giving  priority  to  lien  for  supplies  and  repairs  under  State 
statute;  The  Ganada,  7  Sawy.  186,  7  Fed.  733,  preferring  lien  of  domestic 
materialman  on  vessel  to  mortgage  under  State  law;  Johnson  v.  Merrill, 
122  Mass.  156,  holding,  where  vessel  has  been  sold  without  recording 
transfer,  a  subsequent  recorded  mortgage  has  no  priority  over  attach- 
ment. 

8  WaU.  49e-507,  19  L.  Ed.  478,  SENMEDT  v.  GIBSON. 

Beceiver  of  national  hank  is  agent  of  United  States,  and  by  statute 
should  bring  suit  through  trnited  States  attorney,  but  this  provision  is 
merely  directory. 

Approved  in  United  States  v.  Rea-Read  Mill  &  Elevator  Go.,  171 
Fed.  513,  514,  holding  suit  claiming  lands  for  Five  Givilized  Tribes  in 
Tndian  Territory,  may  be  brought  by  private  counsel;  McGormick  ▼. 
Smith,  23  Idaho,  494,  130  Pac.  1001,  holding  special  attorney  for  re- 
ceiver could  bring  action  for  assessment;  Golbert  v.  Baetjer,  4  App. 
D.  G.  427,  arguendo;  Gibson  v.  Peters,  150  U.  S.  344,  87  L.  Ed.  1106, 
14  Sup.  Gt.  134,  allowing  compensation  to  United  States  attorney  for 
services  to  receiver;  s.  c,  35  Fed.  723,  holding  similarly;  Auten  v. 
United  States  Nat.  Bank,  174  U.  S.  141,  43  L.  Ed.  926,  19  Sup.  Gt.  634» 
lidding  suit  by  receiver  a  Federal  question ;  Stanton  v.  Wilkeson,  8  Ben. 
364,  Fed.  Gas.  13,299 ,  Stephens  v.  Bemays,  41  Fed.  402,  both  enforcing 
shareholders'  liability;  Sowles  v.  First  Nat.  Bank,  etc.,  46  Fed.  513,  and 
Speckart  v.  German  Nat  Bank,  85  Fed!  18,  both  holding  Federal  courts 
}iave  jurisdiction  of  suit  against  national  bank  and  receiver;  Golumbia 
Nat.  Bank,  etc.  v.  Mathews,  85  Fed.  939,  29  G.  G.  A.  401,  refusing  re- 
covery  of  subscription   to  increase  of  stock;   dissenting  opinion   in 
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Bridges  T.  Stephens,  132  Mo.  564,  556,  34  S.  W.  563,  majority  allowing 
recovery  against  receiver  of  debt  barred  by  statute,  bnt  defense  waived 
by  receiver;  Ellis  v.  little,  27  Kan.  719,  41  Ahl  Bep.  487,  refonding 
money  acquired  by  bank  through  ultra  vires  contract  of  receiver. 

Secelver  of  national. bank  Is  instrument  of  XTnited  States  controller, 
ilfho  appoints  and  can  remove  him. 

Approved  in  Boyd  v.  Schneider,  124  Fed.  243,  denying  creditor's  right 
to  maintain  suit  alone  against  directors  of  insolvent  bank;  Cobe  t. 
Hackney,  83  Kan.  313,  111  Pac.  461,  holding  receiver  could  accept  note 
of  stockholder  in  payment  of  liability  and  discount  same;  Fish  v.  Olin, 
76  Vt.  124,  125,  56  Atl.  533,  534,  receiver  of  national  bank  may  sue  at 
law  in  own  name  in  State  courts;  Bushnell  v.  Leland,  164  U.  S.  685, 
41  L.  Ed.  599,  17  Sup.  Ct.  209,  following  rule;  Auten  v.  United 
States  Nat.  Bank,  174  U.  ^.  141,  43  L.  Ed.  926,  19  Sup.  Gt.  634, 
holding  suit  by  receiver  a  Federal  question;  Bailey  v.  Sawyer,  4 
Dill.  464,  Fed.  Gas.  744,  enforcing  stockholders'  liability;  In  re  Manu- 
facturers '  Nat.  Bank,  5  Biss.  506,  Fed.  Gas.  9051,  holding  national  bank 
cannot  be  proceeded  against  in  bankruptcy;  Price  v.  Abbott,  17  Fed.  508, 
enforcing  shareholders'  liability;  Welles  v.  Graves,  41  Fed.  465,  466, 
allowing  demurrer  in  action  to  enforce  director's  liability  for  negligence; 
Merrill  v.  First  Nat  Bank,  75  Fed.  153,  21  C.  G.  A.  282,  establishing 
claim  of  creditor  of  insolvent  national  bank;  Speckart  v.  German  Nat. 
Bank,  85  Fed.  18,  refusing  to  remand  to  State  court  suit  against  national 
bank,  where  receiver  intervenes;  Golumbia  Nat.  Bank  v.  Mathews,  85 
Fed.  939,  29  G.  G.  A.  491,  refusing  recovery  of  subscription  to  increase 
of  stock;  Piatt  v.  Adri^uce,  90  Fed.  773,  requiring  security  for  costs 
from  receiver  suing  stockholders  in  another  jurisdiction;  O'Gonnor  v. 
Witherby,  111  Gal.  527,  44  Pac.  228,  enforcing  shareholder's  statutory 
liability.    * 

Distinguished  in  Wright  v.  Merchants'  Nat.  Bank,  1  Flipp.  573,  Fed« 
Gas.  18,084,  appointing  receiver  on  creditor's  bill,  and  holding  con- 
troller's power  not  exclusive. 

Decision  to  enforce  statutory  liability  of  shareliolders  of  national  bank 
rests  in  discretion  of  controller,  and  in  suit  by  receiver  must  be  averred 
and  proved. 

Approved  in  Ghristopher  v.  Norvell,  201  U.  S.  222,  50  L.  Ed.  736,  26 
Sup.  Gt.  502,  coverture  of  legatee  of  national  bank  shares  when  she 
received  certificate  of  stock  is  no  defense  to  personal  judgment  for 
amount  of  assessment,  irrespective  of  local  law ;  Rankin  v*  Barton,  199 
U.  S.  232,  50  L.  Ed.  166,  26  Sup.  Gt.  29  (reversing  69  Kan.  631,  634,  77 
Pac.  531,  532),  holding  State  statute  of  limitations  does  not  begin  to 
run  against  right  to  enforce  national  bank  stockholder's  liability  until 
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assessment  by  controller;  McClaine  v.  Rankin,  197  U.  S.  159,  49  L.  £d« 
705,  25  Sup.  Ct.  410,  personal  liability  of  stockholders  in  national  bank  for 
debts  of  bank  not  contract  liability  under  statutes  of  limitation;  Stude- 
baker  v.  Perry,  184  U.  S.  265,  46  L.  Ed.  532,  22  Sup.  Ct.  467,  holding  con- 
troller's decision  as  to  necessity  of  more  than  one  assessment  conclusive; 
Pepper  v.  Springfield  Institution  for  Savings,  218  Fed.  816,  134  C.  C.  A. 
502,  holding  assessment  of  one  hundred  per  cent  on  stock  made  by  con- 
troller could  not  be  vacated  by  letter  to  directors  saying  assessment  might 
not  be  necessary;  Moss  v.  Goodhart,  209  Fed.  104,  holding  suit  by  stock- 
holder for  misconduct  of  receiver  can  .only  be  entertained  when  con- 
troller and  succeeding  receiver  refuse  to  do  so;  Rankin  v.  Miller,  207 
Fed.  608,  approving  action  of  receiver  of  national  bank  in  calling  for 
ratable  assessment;  Lyons  v.  Westwater,  173  Fed.  113,  holding  receiver 
of  bank  not  entitled  to  recover  on  note  g^ven  by  party  for  capital  stock 
never  received,  but  used  simply  as  subterfuge  in  increasing  capital 
stock;  Williamson  v.  American  Bank,  l09  Fed.  38,  dismissing  bill  by 
trustee  of  national  bank  in  voluntary  liquidation  to  enforce  stockholder's 
individual  liability;  Moss  v.  Whitzel,  108  Fed.  581,  holding  controller's 
decision  conclusive  as  to  necessity  and  amount  of  assessment,  but  not 
as  to  validity  of  judgment;  Deweese  v.  Smith,  106  Fed.  441,  446,  46 
C.  C.  A.  408,  upholding  controller's  power  to  make  successive  assess- 
ment; Aldrich  v.  Skinner,  98  Fed.  378,  denying  action  to  recover  assess- 
ment from  stockholder  until  controller  authorizes  same;  De  Weese  v. 
Smith,  97  Fed.  311,  holding  controller's  action  in  ordering  assessment 
upon  stockholders  of  insolvent  bank  conclusive;  Gillin  v.  Sawyer,  93 
Me.  166,  44  Atl.  680,  denying  suit  by  assignees  in  insolvency  until 
default  of  corporation  judicially  determined;  Straw  &  Ellsworth  Mfg. 
Co.  V.  L.  D.  Kilboume  Boot  etc.  Co.,  80  Minn.  133,  83  N.  W.  38,  hold- 
ing court's  finding  of  corporation  assets  and  liabilities  and  necessity 
of  assessment  conclusive ;  Thomas  v.  Gilbert,  55  Or.  21,  Ann.  Oas.  1912A, 
616,  101  Pac.  395,  holding  receiver's  sale  of  insolvent's  equity  in  stock 
will  not  be  set  aside  in  absence  of  fraud;  Bennett  v.  Thome,  36  Wash. 
270,  68  L.  R.  A.  113,  78  Pac.  941,  under  Const.,  art,  12,  §  11,  action 
against  stockholders  for  additional  liability  accrues  in  bank's  insolvency 
and  is  barred  in  six  years;  Casey  v.  Galli,  94  U.  S.  677,  24  L.  Ed.  169, 
94  U.  S.  681,  24  L.  Ed.  307,  enforcing  shareholders'  liability;  United 
States  V.  Knox,  102  U.  S.  426,  26  L.  Ed.  217,  refusing  mandamus  to  com- 
X)el  controller  to  make  a  further  assessment  when  first  was  not  suffi- 
cient;   Bushnell   v.   Leland,  164   U.    S.   685,   41  L.   Ed.   599,   17   Sup. 
Ct.  209,    following  rule;  Bailey  v.  Sawyer,  4  Dill.  464,  Fed.  Cas.  744, 
enforcing  shareholders'  liability;  Bowden  v.  Morris,   1  Hughes,  380, 
381,  382,  384,  385,  Fed.  Cas.  1715,  holding  some  proof  of  insolvency  and 
necessity  of  assessment  must  be  given ;  In  re  Manufacturers '  Nat.  Bank, 
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5  Biss.  506,  Fed.  Cas.  9051,  holding  national  bank  cannot  be  proceeded 
against  in  bankruptcy;  Strong  v.  Southworth,  8  Ben.  332,  Fed.  Cas. 
13,545,  overruling  demurrer  taken  on  ground  that  complaint  did  not 
allege  necessity  of  assessment;  Stanton  v.  Wilkeson,  8  Ben.  362,  Fed. 
Cas.  13,299,  enforcing  shareholders'/  liability;  Witters  v.  Sowles,  32 
Fed.  769,  enforcing  statutory  liability  against  married  woman;  Welles 
V.  Stout,  38  Fed.  68,  applying  rule,  and  overruling  demurrer;  Young  v. 
Wempe,  46  Fed.  356,  Nead  v.  Wall,  70  Fed.  807,  Wallace  v.  Hood,  89 
Fed.  21,  Aldrich  v.  Yates,  95  Fed.  80,  82,  and  O'Connor  v.  Witherby, 
m  Cal.  527,  528,  44  Pac.  228,  all  enforcing  shareholders'  liability;  Davis 
V.  ]Weed,  44  Conn.  579,  enforcing  liability  against  decedent's  estate  after 
distribution;  King  v.  Armstrong,  50  Ohio  St.  237,  34  N.  E.  165,  enfor- 
cing liability  where  stock  was  assigned  after  insolvency  of  bank;  Rich- 
ardson V.  Wallace,  39  S.  C.  228,  17  S.  E.  729,  applying  surplus  left  after 
paying  debts  first  to  shareholders  who  paid  assessments;  dissenting 
opinion  in  Mutual  Fire  Ins.  Co.  v.  Phoenix  FumHure  Co.,  108  Mich.  181, 
S4  L.  B.  A.  699,  66  N.  W.  1098,  majority  enforcing  collection  of  assess- 
ment on  premium  notes;  dissenting  opinion  in  Richardson  v.  Wallace, 
39  S.  C.  235,  17  S.  E.  731,  majority  applying  surplus  left  after  paying 
debts  first  to  shareholders  who  paid  assessments ;  Sanger  v.  Upton,  91 U.  S. 
59,  23  L.  Ed.  222,  holding  order  of  court  is  sufficient  to  enable  ordinary 
receiver  to  enforce  shareholders'  liability;  Wright  v.  Merchants'  Nat. 
Bank,  1  Flipp.  573,  Fed.  Cas.  18,084,  affirming  right. of  court  also  to 
appoint  receiver;  Foreman  v.  Bigelow,  4  Cliff.  548,  Fed.  Cas.  4934, 
holding  bona  fide  holder  of  paid-up  stock  of  mining  company,  issued  to 
pay  for  land-,  is  not  liable  to  assessment  for  debts;  Foote  v.  Glenn,  52 
Fed.  530,  refusing  to  enjoin  enforcement  of  judgment  on  shareholders' 
liability;  Church  v.  Ayer,  80  Fed.  545,  holding  agent  cannot  enforce 
stockholders'  liability,  where  receiver  could  not,  under  statute ;  Columbia 
Nat.  Bank  v.  Mathews,  85  Fed.  939,  29  C.  C.  A.  491,  refusing  recovery  of 
subscription  to  increase  of  stock ;  Tilinghast  v.  Bailey,«86  Fed.  47,  enfor- 
cing shareholders'  liability  on  increased  stock,  approved  by  controller; 
Bridges  v.  Stephens,  132  Mo.  546,  547,  34  S.  W.  561,  holding  receiver  can 
waive  defense  of  statute  of  limitations,  and  allowing  recovery  of  debt 
otherwise  barred;  McLaughlin  v.  O'Neill,  7  Wyo.  211,  51  Pac.  246,  re- 
fusing to  enforce  liability  of  stockholder  of  State  bank  before  account- 
ing and  determination  of  assets  and  debts. 

Distinguished  in  Turner  v.  Richardson,  180  U.  S.  90,  46  L^  Ed.  440, 
21  Sup.  Ct.  296,  upholding  receiver's  power  to  sue  upon  claim  without 
alleging  authorization  of  controller;  Alsop  v.  Conway,  188  Fed.  575, 
110  C.  C.  A.  366,  holding  right  of  action  on  double  liability  of  stock- 
holders is  in  creditors  and  not  receiver ;  King  v.  Pomeroy,  121  Fed.  293, 
58  C.  C.  A.  209|  holding  in  cases  of  voluntaiy  liquidation^  controller's 
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action  unnecessary  to  enforce  stockholder's  liability;  Irons  t.  Manu- 
facturers' Nat.  Bank,  6  Bias.  304,  Fed.  Cas.  7068,  appointing  receiver 
on  creditor's  bill,  in  case  not  provided  for  by  United  States  banking 
act;  Price  v.  Tates,  19  Fed.  Cas.  1322,  holding  controller  must  decide 
within  reasonable  time;  Wells  y.  Graves,  41  Fed.  464^  holding  court 
must  decide  propriety  of  suing  directors  for  negligence;  Hayden  v. 
Thompson,  71  Fed.  64, 17  G.  G.  A.  592,  allowing  receiver  to  recover  divi- 
dends unlawfully  paid,  without  order  of  controller;  Gemer  v.  Thomp- 
son, 74  Fed.  130,  dismissing  action  against  directors  for  misconduct, 
without  inrevious  judicial  determination  of  statutory  prerequisites;  Na- 
tional Bank,  etc.  v.  Wade,  84  Fed.  13,  holding  bank  officials  liable  for 
mismanagement  without  previous  adjudication;  Cockrill  v.  Cooper,  86 
Fed.  11,  29  C.  C.  A.  529,  enforcing  national  bank  directors'  liability 
for  misconduct,  without  previous  forfeiture  of  charter:  Ueland  v. 
Haugan,  70  Minn.  353,  354,  73  N.  W.  170,  holding  rule  has  no  application 
in  enforcing  stockholders'  liability  under  State  statute* 

Liability  of  stockholders  of  national  hank  under  statute  Is  several  and 
not  Joint,  and  is  limited  by  the  par  value  of  the  stock. 

Approved  in  In  re  Certain  Stockholders  of  California  Nat.  Bank,  63 
Fed.  41,  refusing  to  allow  receiver  to  accept  lump  sum  from  sharehold- 
ors,  less  their  full  liability;  Richardson  v.  Wallace,  39  S.  C.  230,  17 
S.  E.  729,  applying  surplus  left  after  paying  debts  first  to  shareholders, 
who  paid  assessments ;  Nat.  Park  Bank  v.  Peavey,  64  Fed.  918,  enforcing 
shareholders'  statutory  liability  for  judgment  against  railroad. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St  R^.  841,  847,  853,  856. 

Where  whole  amount  of  sthareholders'  liability  in  national  bank  is 
sought  to  be  recovered,  proceeding  must  be  at  law,  where  less,  it  may  be 
in  equity,  and  interlocutory  decree  may  be  taken  for  contribution,  subject 
to  further  action  until  full  liability  is  exhausted. 

Approved  in  Hale  v.  Allinson,  188  U.  S.  78,  79,  47  L.  Ed.  898,  23  Sup. 
Gt.  253,  denying  equity's  jurisdiction  over  bill  to  recover  full  amount 
of  par  value  of  shares;  Studebaker  v.  Perry,  184  U.  S.  263,  266,  46 
L.  Ed.  631,  532,  22  Sup.  Ct.  465,  holding  controller  under  national 
banking  laws  can  make  more  than  one  assessment  upon  shareholders; 
Rankin  v.  Miller,  207  Fed.  609,  610,  holding  suit  against  stockholders  in 
national  bank  on  part  assessment  within  equity  jurisdiction;  Warmath 
V.  O'Daniel,  159  Fed.  90,  16  L.  R.  A.  (N.  S.)  414,  86  G.  G.  A.  277,  re- 
fusing to  allow  suit  in  equity  by  trustees  of  bankrupt  to  obtain  value  of 
furniture  fraudulently  conveyed;  Brown  v.  Allebach,  156  Fed.  699, 
allowing  suit  in  equity  by  receiver  of  insolvent  corporation  against 
number  of  stockholders  for  assessment;  Miller  v.  Steele,  153  Fed.  719, 
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82  C.  C.  A.  572y  allowing  suit  in  equity  in  Federal  eourt  against  legatee 
on  testator's  contract  for  services  rendered;  Hale  v.  Coffin,  114  Fed.  577, 
enforcing  stockholder's  liability  against  assets  in  hands  of  legatee; 
Dewees  y.  Smith,  106  Fed.  444,  445,  45  C.  C.  A.  408,  recognizing  con- 
troller's power  to  make  successive  assessments;  Studebaker  v.  Perry, 
102  Fed.  948,  43  C.  G.  A.  69,  upholding  controller's  power  to  levy  suc- 
cessive assessment,  receiver  suing  at  law;  Hale  v.  Allinson,  102  Fed. 
793,  holding  equity  without  jurisdiction  to  enforce  assessment  for  full 
statutory  liability;  Bailey  v.  Tillinghast,  99  Fed.  804,  40  C.  C.  A.  93, 
holding  suit  in  equity  proper  to  enforce  assessment  against  stockholders 
where  assessment  less  than  liability;  Aldrich  v.  Campbell,  97  Fed.  666, 
668,  38  C.  C.  A.  347,  upholding  controller's  power  to  order  successive 
assessments  against' stockholders  of  insolvent  bank;  Converse  v.  Aetna 
Nat.  Bank,  79  Conn.  187,  7  Ann.  Oas.  75,  64  Atl.  350,  holding  suit  on 
court  order  designating  shareholders'  assessment  on  liability  must  state 
what  their  legal  liability  was;  Dickinson  v.  Kline,  96  Neb.  437,  148 
N.  W.  142,  holding  action  against  stockholders  on  behalf  of  creditors 
may  be  brought  in  equity ;  Casey  v.  Galli,  94  U.  S.  677,  24  L.  Ed.  169, 
enforcing  shareholders'  full  liability  at  law;  Flour  City  Nat.  Bank  v. 
Wechselbergj  45. Fed.  551,  enforcing  at  law  shareholders'  liability  on 
corporate  obligation;  Young  v.  Wempe,  46  Fed.  355,  enforcing  share- 
holders' liability  at  law;  Zimmerman  v.  Carpenter,  84  Fed.  749,  en- 
forcing shareholders'  liability  in  equity  against  his  estate  in  hands  of 
executrix;  Richardson  v.  Wallace,  39  S.  C.  230,  17  S.  E.  729,  applying 
surplus  left  after  paying  debts  first  to  shareholders  who  paid  assess- 
ments; Witters  v.  Sowles,  24  Blatchf.  563,  32  Fed.  138,  refusing  to 
charge  decedent's  estate  on  assessment  of  stock  transferred  to  legatee; 
Nat.  Park  Bank  v.  Peavey,  64  Fed.  918,  enforcing  shareholders'  statu- 
tory liability  for  judgment  against  railroad;  Auer  v.  Lombard,  72  Fed. 
211,  19  C.  C.  A.  72,  holding  enforcement  of  bank  stockholders'  liability 
under  State  statute  is  at  law. 

Modified  in  Alderson  v.  Dole,  74  Fed.  30,  20  C.  C.  A.  280,  holding  ac- 
tion must  be  at  law  except  where  accounting  is  necessary. 

Distinguished  in  Fidelity  Trust  &  Safe  Deposit  Co.  v.  Archer,  179 
Fed.  42,  43,  103  C.  C.  A.  16,  refusing  to  allow  one  suit  by  receiver  of 
corporation  against  number  of  stockholders  on  their  assessments;  De 
Weese  y.  Smith,  97  Fed.  316,  holding  action  at  law  for  collection  of 
assessment  bars  second  action  for  further  assessment;  Rogers  v.  Boston 
Club,  205  Mass.  268,  28  L.  B.  A.  (N.  S.)  743,  91  N.  E.  324^  refusing  to 
allow  one  suit  by  receiver  of  club  against  members  for  dues. 

Jurisdiction  of  equity  to  prevent  multiplicity  of  suits  to  enforce 
liability  of  members  of  club  or  corporation.  Note,  28  L.  B.  A. 
(N.  S.)  747. 

VI— 66 
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Wben  contrlbtttlon  only  is  sought,  all  BtockholderB  of  insolvent  national 
1)ank  wltliin  process  of  the  court  may  be  Joined,  and  it  is  no  objection  that 
there  are  others  beyond  the  Jurisdiction. 

Approved  in  Richardson  v.  Wallace,  39  S.  C.  230,  17  S.  E.  729,  apply- 
ing surplus  left  after  paying  debts  first  to  Bhareholders,  who  paid  assess- 
ments; Union  etc.  Mining  Co.  v.  Dangberg,  81  Fed.  90,  determining 
water  rights  in  equity  suit. 

Claims  of  creditors  of  national  banks  may  be  proved  before  con- 
troller, or  est^lished  by  suit,  but  creditors  must  seek  their  remedy  through 
eontroUer,  and  cannot  proceed  directly  against  stockholders. 

Approved  in  Deweese  v.  Smith,  106  Fed.  442,  45  C.  C.  A.  408,  holding 
stockholders  must  pay  proportion  of  debt  upon  controller's  demand; 
First  Nat.  Bank  v.  Pahquioque  Nat.  Bank,  14  Wall.  398,  401,  20  L.  Ed. 
844,  allowing  creditor  to  establish  claim  by  suit  after  rejection  by  re- 
ceiver; In  re  Manufacturers'  Nat.  Bank,  5  Biss.  506,  Fed.  Cas.  9051, 
holding  national  bank  cannot  be  proceeded  against  in  bankruptcy;  Ryan 
V.  Ray,  105  Ind.  106,  4  N.  E.  217,  holding  creditor  cannot  enforce  bank 
officer's  statutory  liability  for  misconduct,  whfere  statute  provides 
for  proceedings  by  state  auditor;  Citizens'  Savings  Bank  v.  Person, 
98  Mich.  174,  57  N.  W.  121,  holding  creditor  can  intervene  to  prove 
his  claim  against  insolvent  bank;  Bissell  v.  Heath,  98  Mich.  478,  57 
N.  W.  587,  holding  statute  providing  for  proving  claims  before  receiver 
is  valid,  and  enforcing  shareholders'  liability. 

Limited  in  Wright  v.  Merchants'  Nat.  Bank,  1  Flipp.  573,  Fed.  Cas. 
18,084,  appointing  receiver  on  creditor's  bill. 

Distinguished  in  Harvey  v.  Lord,  11  Biss.  145,  10  Fed.  237,  dismiss- 
ing bill  by  receiver  where  court  had  jurisdiction  under  creditors'  bill 
filed  before  statute  was  passed;  Irons  v.  Manufacturers'  Nat.  Bank, 
17  Fed.  312,  s.  c,  27  Fed.  593,  maintaining  creditors'  bill  against  share- 
holders; Welles  V.  Stout,  38  Fed.  808,  allowing  shareholder  to  set  off 
against  his  assessment  the  amount  of  trust  fund  owed  to  him  by  the 
bank;  Boyd  v.  Schneider,  131  Fed.  227,  65  C.  C.  A.  209,  depositors 
in  national  bank  may  sue  directors  for  negligently  permitting  its  officers 
to  loan  bank 's  assets  in  violation  of  banking  act ;  Williamson  v.  American 
Bank,  115  Fed.  796,  52  C.  C.  A.  1,  and  109  Fed.  37,  holding  since  act 
June  30, 1876,  suit  in  equity  in  nature  of  creditor's  bill  exclusive  remedy 
for  enforcing  stockholder's  individual  liability. 

Beceiver.of  national  bank  is  statutory  assignee  and  is  proper  party  to 
institute  all  suits;  t|iey  may  be  brought  in  his  name  or  in  association's 
name  for  his  use. 

Approved  n  Boyd  v.  Schneider,  124  Fed.  242,  245,  den3ring  creditor's 
right  to  maintain  suit  alone  against  directors  of  insolvent  bank;  Will- 
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iamson  v.  American  Bank,  115  Fed.  798,  52  C.  C.  A.  1,  holding  ancillary 
proceedings  against  nonresident  stockholders  must  be '  brought  by  re- 
ceiver; Schaberg's  Estate  v.  McDonald,  60  Neb.  502,  83  N.  W.  740, 
Abiding  judgment  against  stockholder  obliterates  obligation,  r^ardless 
of  disposition  of  proceeds;  First  Nat.  Bank  v.  Pahquioque  Nat.  Bank, 
14  Wall.  401,  20  L.  Ed.  844,  establishing  claim  of  creditor  after  rejection 
by  receiver;  National  Bank  of  the  Metropolis  v.  Kennedy,  17  Wall.  21, 
21  L.  Ed.  555,  allowing  receiver  to  sue  to  recover  debt  due  the  bank; 
Bowden  v.  Morris,  1  Hughes,  380,  Fed.  Cas.  1715,  holding  letter  of  con- 
troller sufficient  authority  for  receiver  to  sue;  Stanton  v.  Wilkeson,  8 
Ben.  359,  Fed.  Cas.  13,299,  enforcing  shareholders'  liability;  Cadle  v. 
Tracy,  11  Blatchf.  119,  Fed.  Cas.  2279,  enjoining  proceedings  against 
national  bank  in  State  court  at  suit  of  receiver;  Movious  v.  Lee,  24 
Blatchf.  294,  30  Fed.  300,  applying  rule  in  suit  against  directors  for 
negligence;  United  States  Nat.  Bank  v.  McNair,  56  Fed.  325,  dismissing 
suit  on  promissory  note  brought  in  Federal  court;  Bailey  v.  Mosher,  63 
Fed.  491,  11  C.  C.  A.  304,  holding  creditor  cannot  enforce  statutory  lia-  ^ 
bility  of  director  for  misconduct;  Jackson  v.  Fidelity  &  Casualty  Co., 
75  Fed.  367,  21  C.  C.  A.  394,  allowing  recovery  on  bonds  of  defaulting 
bank  officials;  Cockrill  v.  Abeles,  86  Fed.  508,  30  C.  C.  A.  223,  and 
Brinckerhoff  v.  Bostwick,  88  N.  Y.  58,  enforcing  liability  of  directors  for 
misconduct;  Chicago  Fire  Proofing  Co.  v.'  Park  Nat.  Bank,  145  111.  487, 
32  N.  £.  536,  allowing  recovery  on  promissory  note;  Rosenblatt  v. 
Johnston,  104  U.  S.  463,  26  L.  Ed.  833,  holding  personal  property  of 
insolvent  national  bank  in  hands  of  receiver  is  exempt  from  State  taxa- 
tion ;  Bundy  v.  Jackson,  24  Fed.  630,  granting  reformation  and  recovery 
on  fire  insurance  policy. 

Right  of  receiver,  assignee  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.    Note,  31  L.  B.  A.  (N.  8.)  372. 

Becelver  of  national  b'ank  represents  both  creditorB  and  association, 
and  when  he  sues  in  his  own  name,  It  la  unnecessary  to  make  either  a  party. 
Approved  in  Jackson  v.  Jackson,  175  Fed.  716,  99  C.  C.  A.  286,  Federal 
jurisdiction  cannot  be  defeated  by  joinder  or  nonjoinder  of  mere  formal 
parties  against  whom  no  relief  is  sought;  M'Cartney  v.  Earle,  115  Fed. 
465,  53  C.  C.  A.  392,  holding  transfer  to  receiver  to  secure  debt  due  bank 
not  in  trust;  Moss  v.  Whitzel,  108  Fed.  582,  holding  stockholder  not 
barred  from  claiming  judgment  upon  which  assessment  based  invalid; 
Jackson  v.  Fidelity  &  Casualty  Co.,  75  Fed.  367,  21  C.  C.  A.  394,  allow- 
ing recovery  on  bonds  of  defaulting  bank  officials;  Cockrill  v.  Abeles, 
86  Fed.  508,  30  C.  C.  A.  223,  and  Brinckerhoff  v.  Bostwick,  88  N.  Y.  58^ 
61,  both  enforcing  liability  of  directors  for  misconduct.  • 
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Wliore  statute  provides  for  suits  '^  or  against**  national  banks»  and 
later  statute  on  same  subject  omits  ''by,'*  the  omission  will  be  regarded  as 
accidental  and  suits  may  be  brought. 

Approved  in  United   States  v.  Raiseh,  144  Fed.  489,  Rev.   Stat^., 
§  5424,  prohibits  felonious  making  of  certificate  of  naturalization  by 
one  other  than  applicant  or  his  witnesses ;  Rankin  v.  Herod,  130  Fed.  390^ 
under  Comp.  Stats.  1901,  p.  514,  Circuit  Court  has  jurisdiction  over 
equity  suit  by  national  bank  receiver  where  amoxuit  involved  exceeded 
five  hundred  dollars;  Chauncey  v.  Dyke  Bros.,  119  Fed.  10,  55  C.  C.  A. 
579,  holding  legislature  not  intending  mortgagees  to  have  preference 
over  subsequent  mechanic  lienholders  unless  money  actually  expended  in 
cirection  of  improvement ;  Orvil  v.  Woodcliff,  64  N.  J.  L.  291,  45  Atl.  688, 
inserting  word  *' committee"  after  ''township"  in  statute;   State  v. 
Wirt  County  Court,  63  W.  Va.  241,  59  S.  E.  889,  holding  act  limitii^ 
proportion  of  tax  on  dollar  does  not  limit  tax  for  road  purposes;  Com- 
mercial Nat.  Bank  v.  Simmons,  1  Flipp.  451,  Fed.  Cas.  3062,  allowing 
bank  to  sue  on  promissory  note;  Wilder  v.  Union  Nat.  Bank,  9  Biss. 
/  182,  Fed.'  Cas.  17,651,  holding  fact  that  one  party  in  ejectment  is  national 
bank  is  no  ground  for  removal  to  Federal  court;  Union  Nat.  Bank  v. 
Chicago,  3  Biss.  88,  Fed.  Cas.  14,374,  enjoining  collection  of  taxes  on 
stock  assessed  higher  than  par  value;  First  Nat.  Bank  v.  Hubbard,  49 
Vt.  3,  24  Am.  Rep.  98,  holding  national  bank  can  sue  in  State  court, 
and  allowing  recovery  on  note;  First  National  Bank  v.  Colby,  46  Ala. 
444,  447,  holding  creditor  of  national  bank  can  bring  attachment  suit  in 
State  court;  Manufacturers'  Nat.  Bank  v.  Baack,  2  Abb.  (U.  S.)  234, 
241,  8  Blatchf.  138,  145,  Fed.  Cas.  9052,  granting  injunction  and  receiver 
at  suit  of  national  bank ;  Cadle  v.  Tracy,  U  Blatchf.  113, 114,  Fed.  Cas. 
2279,  enjoining  proceedings  against  national  bank  in  State  court;  St. 
Louis  Nat.  Bank  v.  Brinkhan,  1  McCrary,  10, 1  Fed.  46,  holding  national 
banks  cannot  sue  in  Federal  courts  outside  district  where  established 
for  amount  less  than  five  hundred  dollars;  Foss  v.  First  Nat.  Bank, 
1  McCrary,  476,  3  Fed.  186,  holding  Federal  courts  have  jurisdiction  of 
interpleader  by  national  bank ;   Thurber  v.   Miller, "  67  Fed.  377,    14 
C.  C.  A»  432,  remanding  to  State  court  suit  to  foreclose  mortgage;  Rob- 
inson V.  Nat.  Bank,  etc.,  81    N.  Y.  388,  390,  87   Am,  Rep.  510,  612, 
bolding  State  court  can  attach  property  of  foreign  national  bank. 

Changing,  supplying  and  eliminating  words  in  statutes  to  correct 
obvious  error.    Note,  1  Ann.  Oas.  752. 

Receivers  of  national  banks  may  sue  in  Federal  court  by  statatet 
^thout  reference  to  locality  of  their  personal  citisenship. 

Approved  in  M 'Donald  v.  Nebraska,  101  Fed.  173,  41  C.  C.  A.  278, 
upholding  Circuit  Court 's  jurisdiction  over  action  against  national  bank 
xeceiver  for  breach  of  official  duties;  Gableman  ▼•  Peoria  etc.  Ry.  Co., 
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101  Fed.  7,  41  C.  C."  A.  160,  denying  remoyal  of  action  against  receiver 
of  railroad  for  personal  injuries;  Aldrich  v.  Campbell,  97  Fed.  665, 
38  C.  C.  A.  347,  holding  in  snit  by  receiver  amount  in  controversy  im- 
material on  question  of  jurisdiction;  Wilson  County  v.  Third  Nat.  Bank, 
103  U.  S.  776,  26  L.  Ed.  400,  holding  Circuit  Court  has  jurisdiction  of 
suits  by  or  againibt  national  banks,  and  allowing  recovery  on  county 
bonds ;  Auten  v.  United  States  Nat.  Bank,  174  U.  S.  141,  43  L.  Ed.  926, 
19  Sup.  Ct.  634,  refusing  to  dismiss  appeal  on  ground  that  in  case  of 
diverse  citizenship,  judgment  of  lower  court  is'  iinal ;  National  Bank  of 
Western  Arkansas  v.  Sebastian  Co.,  6  Dill.  416,  Fed.  Cas.  10,040,  enfor- 
cing liability  of  county  on  its  warrants;  Frelinghuysen  v.  Baldwin,  12 
Fed.  397,  applying  rule  in  action  on  cashier's  bond;  Price  v.  Abbott, 
17  Fed.  508,  applying  rule  in  enforcing  shareholders'  liability;  Stephens 
v.  Bemays,  41  Fed.  402,  applying  rule  in  action  against  decedent's  estate 
to  enforce  shareholders'  liability;  Myers  y.  Hettinger,  94  Fed.  372, 
37  C.  C.  A.  369,  enforcing  liability  on  note  given  in  payment  for  bank 
stock;  Schofield  v.  Stephens,  7  N.  M.  622,  38  Pac.  320,  holding  terri- 
torial courts  also  have  jurisdiction  under  statute;  Thurber  v.  Miller, 
67  Fed.  377,  14  C.  C.  A.  432,  remanding  to  State  court  suit  to  foreclose 
mortgage. 

Distinguished  in  Pope  v.  Louisville  etc.  R.  R.  Co.,  173  U.  S.  580, 
48  L.  Ed.  818,  19  Sup.  Ct.  502,  dismissing  appeal  in  case  of  creditors' 
bill  against  receiver;  Hill  v.  Graham,  11  Colo.  App.  540,  53  Pac.  1061, 
and  Thompson  v.  Schaetzel,  2  S.  D.  397,  50  N.  W.  632,  refusing  to  remove 
cause  to  Federal  court  where  receiver  voluntarily  sues  in  State  court. 

Bill  by  receiver  of  national  bank  to  enforce  statutory  liability  of 
stockholders,  which  contains  no  averment  of  action  by  United  States  con- 
troller, touching  such  personal  liability,  is  demurrable. 

Distinguished  in  National  Bank  of  the  Metropolis  v.  Kennedy,  17 
Wall.  22,  21  L.  Ed.  555,  allowing  receiver  to  recover  debt  due  the  bank 
without  previous  action  by  controller. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate,  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291. 

Miscellaneous.  Cited  in  Miller  v.  Le  Mars  Nat.  Bank,  116  Fed.  553, 
remanding  cause  where  bank,  a  codefendant  with  receiver,  did  not  join 
in  petition  to  remove;  Ordway  v.  Central  Nat.  Bank,  47  Md.  239. 

8  WaU.  607-512,  19  !■.  Ed.  481,  MOBBIS'  OOTTON. 

Seisure  made  upon  land  or  non-navigable  waters,  though  tn  form  a 
libel  of  information,  is  a  suit  at  common  law,  and  the  claimants  are  en« 
titled  to  a  trial  by  Jury. 
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Approved  in  Four  Hundred  &  Forty-three  Cans  of  Frozen  Egg 
Product  V.  United  States,  226  U.  S.  181,  182,  57  L.  Ed.  178,  179,  33 
Sup.  Ct.  50,  holding  lihel  tried  without  jury  is  reviewable  by  Circuit 
Court  of  Appeals  by  writ  of  error  and  not  by  appeal;  United  States 
V.  One  Hundred  and  Fifty  Cattle,  3  Ariz.  136,  77  Pac.  491,  holding  in 
cases  of  seizure  of  goods  for  violations  of  customs  lan^s,  costs  are  taxed 
on  losing  party ;  The  J.  W.  French,  5  Hughes,  439,  13  Fed.  924,  setting 
aside  sale  of  vessel  taken  for  illegal  fishing;  Pasteur  v.  Lewis,  39  La. 
Ann.  9,  1  South.  310,  applied  to  confiscation  of  property  on  land;  Coffey 
v.  United  States,  116  U.  S.  435,  29  L.  Ed.  684,  6  Sup.  Ct.  436,  arguendo; 
Coffey  V.  United  States,  117  U.  S.  234,  235,  29  L.  Ed.  891,  6  Sup.  Ct.  717, 
718,  holding  the  pleading  in  rem  in  admiralty  applies  to  a  forfeiture  in 
rem  after  seizure  on  land ;  Powers  v.  Raymond,  137  Mass.  485,  defendant 
in  trustee  process  is  entitled  to  jury;  Salt  Creek  Valley  Turnpike  Co. 
v.  Parks,  50  Ohio  St.  581,  28  L.  B.  A.  773,  35  N.  E.  307,  one  whose  toll- 
road  is  declared  vacated  and  a  free  road  is  entitled  to  jury. 

Want  of  jurisdiction  in  court  bdlow  does  not  prefvent  auygeme  Ooort 
from  reversing  a  decree  and  vacating  miwarranted  proceedings,  dlsmiasing, 
if  in  favor  of  defendant,  and  remanding  with  order  to  diBudSB  or  to  try 
anew  as  may  be  required,  if  in  favor  of  plaintiff. 

.  Approved  in  Texas  Land  etc.  Co.  v.  Sanders,  101  Tex.  618,  111  S.  W. 
649,  holding  court  that  had  no  jurisdiction  in  granting  property  to  plain- 
tiff could,  on  reversal,  have  jurisdiction  to  make  restitution ;  Stickney  v. 
Wilt,  23  Wall.  162,  23  L.  Ed.  54,  remanding  and  ordering  a  petition  dis- 
missed where  Circuit  Court  had  no  jurisdiction;  Charters  v.  Chandler, 
94  Ga.  214,  21  S.  E.  520,  restitution  may  be  ordered ;  Northwestern  Fuel 
Co.  V.  Brock,  139  U.  S.  220,  36  L.  Ed.  153,  11  Sup.  Ct.  525,  where  decree 
reversed  for  want  of  jurisdiction,  the  lower  court  may  issue  writ  of 
restitution ;  dissenting  opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98 
U.  S.  376,  377,  25  L.  Ed.  204,  205,  majority  refusing  to  review  action  of 
Circuit  court  in  a  bankruptcy  matter. 

8  WaU.  513-533,  19  L.  Ed.  426,  CABPENTEB  ▼.  DEXTEB. 

Defects  in  evidence  or  in  proceedings  cannot  be  urged  in  Supreme  Court 
over  objection  of  adverse  party  if  the  defect  be  not  specified. 

Approved  in  Summer  v.  Mitchell,  29  Fla.  196,  30  Am.  St  Rep.  109,  14 
L.  E.  A.  819,  10  South.  565,  absence  of  specific  objection  to  a  deed  is 
cured  by  specification  in  brief  of  opposing  counsel. 

Acknowledgment  taken  by  an  unauthorized  ofllcer  is  valid  where  made 
valid  by  a  subsequent  act,  tbough  it  was  done  in  conf  onnlty  with  the  prior 
law  and  not  with  the  validating  statute. 

Approved  in  Logan  v.  Williams,  76  111.  179,  construing  same  statute; 
Investment  Co.  v.  Trucnian,  63  Fla.  190,  57  South.  666,  upholding  ao< 
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knowledgment  to  deed,  even  though  it  did  n^t  contain  words,  ''Elnown  to 
X)erson  making  same,"  as  statute  did  not  require  it;  Hillers  v.  Taylor, 
116  Md.  176,  178,  81  Atl.  286,  upholding  validity  of  deed  recorded  after 
lapse  of  statutory  time;  Hansford  v.  Snyder,  63  W.  Va.  200,  59  S.  E. 
976,  upholding  acknowledgment  even  though  notary's  signature  was  not 
followed  hy  his  jurisdictional  county. 

Constitutionality   of   statute    legalizing   invalid   private   contradl. 
Note,  22  L.  B.  A.  880. 

It  is  tlie  policy  of  the  law  to  uphold  certiUcates  to  deeds,  when  sub- 
stance is  found,  and  not  to  suffer  conveyances  or  proof  thereof  to  be  de- 
feated by  technical  or  unsubstantial  objections. 

Approved  in  National  Bank  of  Goldsboro  v.  Hill,  226  Ped.  110, 
holding  corporate  deed  of  trust  not  entitled  to  registration  under 
North  Carolina  laws  where  certificate  of  execution  by  corporation  was 
lacking;  Hevner  v.  Matthews,  4  App.  D.  C.  391,  holding  words, 
''actual  possession,"  contained  in  statute  do  not  mean  ''physical  pos- 
session"; Matthai  v.  Conway,  2  App.  D.  C.  50,  holding  it  is  presumed 
that  acknowledging  officer  exercised  his  authority  within  proper  juris- 
diction; Trerise  v.  Bottego,  32  Mont.  250,  108  Am.  St.  Rep.  521,  79  Pao. 
1059,  certificate  of  acknowledgment  of  mortgage  by  husband  and  wife 
is  sufficient  to  change  notice  though  word  "he"  instead  of  "they"  is  used; 
Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  386,  95  Am.  St.  Rep.  856,  71 
Pac.  875,  looking  to  affidavit  to  chattel  mortgage  to  establish  identity  of 
person  executing  same;  Hurst  v.  Lockie,  97  Va.  563,  75  Am,  St.  Rep.  809, 
34  S.  E.  469,  holding  official  designation  "commissioner  in  chancery" 
sufficient  though  court  of  record  not  specified ;  Kelly  v.  Calhoun,  95  U.  S. 
713,  24  L.  Ed.  545,  holding  a  substantial  compliance  in  certificate  suffi- 
cient; Culburtson  v.  Witbeck,  127  U.  S.  329,  82  L.  Ed.  135,  8  Sup.  Ct. 
1138,  admitting  a  deed,  though  doubtful  whether  there  were  sufficient 
number  of  witnesses ;  La  Crosse  v.  Cameron,  80  Fed.  270,  25  C.  C.  A.  399, 
allowing  a  deed,  defectively  acknowledged,  to  give  color  of  title;  Sum- 
mer V.  Mitchell,  29  Fla.  214,  30  Am.  St.  Rep.  120,  14  L.  R.  A.  823,  10 
South.  569,  the  official  character  of  officer  may  be  shown  by  initials; 
Milner  v.  Nelson,  86  Iowa,  461,  41  Am.  St.  Rep.  510,  19  L.  R.  A.  281,  53 
N.  W.  406,  allowing  an  acknowledgment)  without  party's  name;  Kungle 
V.  Fasnacht,  29  Kan.  562,  admitting  defective  affidavit ;  Morse  v.  Hewctt, 
28  Mich.  485,  488,  curing  defective  naming  of  officers  who  took  acknowl- 
edgment, also  where  statute  was  otherwise  substantially  complied  with; 
King  V.  Merritt,  67  Mich.  206,  34  N.  W.  695,  disregarding  obvious  cleri- 
cal error;  Wells  v.  Atkinson,  24  Minn.  166,  curing  defective  reference 
to  signature  of  the  grantor;  Brunswick-Balke-Collender  Co.  v.  Brackett, 
37  Minn.  59,  33  N.  W.  215,  holding,  when  facts  fairly  appear,  it  is  suffi- 
cient; Kansas  v.  Hannibal  etc.  R.  R.  Co.,  77  Mo.  185,  a  deed  acknowl- 
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edged  as  by  the  officerSi  admitted  as  tlie  deed  of  tbe  corporation; 
son  V.  Badger  etc.  Min.  Co.,  13  Nev.  353,  355,  substantial  eomplu 
with  statute  is  sufficient ;  Lawrence  ▼.  Hodges,  92  N.  C.  682,  58  Am  Bi| 
442,  a  mortgage  required  to  be  proved  by  notary  is  good  where  pnmd 
by  clerk  who  is  ex-officio  notary;  Clinch  River  Veneer  Co.  v.  Kiiith,9& 
Va.  743, 19  S.  E.  880,  a  deed  void  for  defective  acknowledgment  may^ 
jood  as  an  executory  contract. 

Distinguished  in  Black  v.  Aman,  6  Mackey  (D.  C),  138,  holding  k- 
knowledgment  void  where  there  is  doubt  as  to  whether  officer  knew  per- 
son personally. 

Acknowledgments  of  deeds.    Note,  41  Am.  Dec.  169,  172, 176. 

Beference  may  be  had  to  the  Instrument  in  aid  of  the  cectlficaleot 
acknowledgment.  So  defective  references  in  certiAcate  to  parties  uA 
witness,  and  to  oillcei's  knowledge  of  them  are  cured  where  the  facts  appemi 
from  the  deed. 

Approved  in  Deseret  Nat.  Bank  v.  Kidman,  25  Utah,  390,  95  Am.  St 
Bep.  856,  71  Pac.  876,  holding  certificate  and  affidavit  read  together 
established  identity  of  person  executing  mortgage  with  one  acknowl- 
edging same;  Einstein  v.  Shouse,  24  Fla.  496,  5  South.  382,  following 
rule ;  Summer  v.  Mitchell,  29  Fla.  207,  209,  30  Am.  St.  Bep.  115, 117,  U 
L.  B.  A.  821,  822,  10  South.  567,  568,  defective  acknowledgment  not 
cured  herein;  Cleland  v.  Long,  34  Fla.  359, 16  South.  273,  curing  defects 
in  affidavit ;  llif  ilner  v.  Nelson,  86  Iowa,  461,  41  Am.  St  Bep.  510, 19 
L.  B.  A.  281,  53  N.  W.  406,  allowing  an  acknowledgment  wherein  party 
is  not  named ;  Kungle  v.  Fasnacht,  29  Kan.  562,  admitting  defective  affi- 
davit; Kelly  V.  Rosenstock,  45  Md.  395,  curing  absence  of  date  in  ae- 
knowledgment  by  reference  to  certificate  and  indorsement  for  recording; 
Nelson  v.  Graff,  44  Mich.  434,  6  N.  W.  873,  instrument  not  excluded  for 
ambiguous  clerk's  certificate;  Kansas  v.  Hannibal  etc.  B.  B.  Co.,  77  Mo. 
185,  admitting  deed  acknowledged  as  deed  of  officers  as  the  deetl  of  the 
corporation ;  Wilcoxon  v.  Osbom,  77  Mo.  626,  curing  omission  of  party's 
name  in  acknowledgment ;  Owen  v.  Baker,  101  Mo.  414,  20  Am.  St.  Bep. 
622,  14  S.  W.  177,  a  deed  is  good  where  the  officer  signed  as  "recorder,* 
he  being  also  "county  clerk,"  who  could  alone  take  acknowledgment; 
Estate  of  Dahlem,  175  Pa.  St.  457,  52  Am.  St.  Bep.  851,  34  Atl.  808^ 
curing  a  certificate  of  acknowledgment  without  date;  Kavanaugh  v.  Day, 
10  R.  I.  398,  admitting  deed  where  certificate  did  not  state  that  it  was 
shown  to  grantor;  Chase  v.  Whiting,  30  Wis.  549,  curing  an  omission  of 
the  year  in  the  acknowledgment;  Hiles  v.  La  Flesh,  59  Wis.  470,  18 
N.  W.  437,  curing  omission  of  officer  to  state  he  knew  the  affiant;  Oney 
V.  Clendenin,  28  W.  Va.  49,  curing  defect  to  name  State  or  that  the  per- 
sonal appearance  was  in  the  county;  dissenting  opinion  in  Lincoln  v. 
Thompson,  75  Mo.  635,  majority  excluding  a  deed  wherein  acknowledg- 
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the  etRpar  ment  and  deed  did  not  correspond;  Johnson  v.  Badger  eto.  Mining  Co., 

mbstutui.  13  Nev.  366,  substantial  compliance  is  stifficient;  Douglass  ▼•  Bishop,  46 

^.C.  fiscal  Kan.  203,  26  Pac.  628,  arguendo.                                             i 

18  good  ri  Parol  evidence  affecting  acknowledgment*    Note^  1  Am.  Dec.  8S. 

QeerCo.^.  Power  to  amend  imperfect  certificate  of  acknowledgment.    Note^ 

Dowie^Eff  52  Am.  Dec  622. 

^  When  defects  in  certificates  of  acknowledgments  are  fatal  and  when 

^.;,  m :  not.    Note,  108  Am.  St.  R^.  680,  632,  667. 
lero&oBL 

Naming  the  State  In  certlflcate  of  proof  is  snULclent  statement  of  Tenne, 

and  if  the  officer  is  anthorlsed  to  act  only  in  one  connty,  it  will  be  presnmed 

that  he  acted  within  liis  Jurisdiction. 

./  the  «=  Approved  in  In  re  Henschcl,  113  Fed.  446,  61  C.  C.  A.  277,  upholding 

rte  to  fc  notary's  certificate  to  power  of  attorney,  no  venue  stated;  Strain  v.  Fits- 

itli6/jck»  gerald,  130  N.  C.  601,  41  S.  E.  872,  excluding  parol  evidence  of  seal  on 

deed,  original  lost,  error;  McCarver  v.  Hersberg,  120  Ala.  634,  26  South. 

,  390,  ^'  6,  admitting  a  deed  similarly  defective;  Douglas  v.  Bishop,  46  Kan.  203, 

it  zei^  ^  26  Pac.  628,  holding  valid  an  acknowledgment  not  stating  county  wherein 

ih  (foet  the  justice  acted;  Bradley  v.  West,  60  Mo.  40,  applied  where  officer 

.  3S2::-  failed  to  state  town  wherein  he  acted;  Sidwell  v.  Bim^,  68  Mo.  146, 

)ep,Ul'  curing  a  similar  omission;  Bensimer  v.  Fell,  36  W.  Va.  31,  29  Am.  St. 

i^jei^  Rep.  786, 12  S.  E.  1084,  omission  to  state  that  acknowledgment  was  taken 

fETJL*  ^  county  is  good. 

jiip.;  .  Distinguished  in  Middlecoff  v.  Hemstreet,  136  CaL  177,  67  Pao.  769, 

wbe^  holding  acknowledgment,  taken  before  justice  of  jMace  in  county  outside 

j^fe^  jurisdiction,  defective  to  impart  notice. 

f  ds:i  Necessity  and  sufficiency  of  certificate  of  authority  to  take  acknowl* 

>Ti^  edgment;    Note,  Ann.  Gas.  1916D,  1234,  1237. 

'^'  ;.  Necessity  that  certificate  of  acknowledgment  should  state  that  it 

^^'  was  taken  within  officer's  jurisdiction.    Note,  10  Ann.  Oas.  129. 


Unless  statute  requires  evidence  of  official  character  to  accompany  the 
5^;  official  act  it  authorizes,  none  is  necessary. 

Approved  in  Sullivan  v.  Gum,  106  Va.  247,  10  Ann.  Oas.  128,  66  S.  £. 
636,  holding  court  will  presume, notary  acted  within  his  jurisdiction; 
^^  Piland  v.  Taylor,  113  N.  C.  6,  18  S.  E.  72,  applied  to  a  certificate  by  a 

deputy  clerk. 

Where  one  State  recognizes  acts,  such  as  acknowledgments  to  deeds, 
done  in  pursuance  of  the  laws  of  another  State,  its  courts  will  take  Judicial 
cognizance  thereof,  in  so  far  as  necessary  to  determine  the  validity  of  the 
act. 

Approved  in  Robinson  v.  Chicago  etc.  Ry.  Co.,  96  Kan.  146,  150  Pac. 
640,  holding  laws  of  Iowa  will  be  judicially  noticed  as  to  judgment  in 
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suit  for  damages;  Little  v.  Herndon,  10  Wall.  32, 19  L.  Ed.  880,  a  deed 
properly  acknowledged  in  another  State  may  be  recorded  in  Illinois; 
Peet  V.  Hatcher,  112  Ala.  528,  57  Am.  St.  Bep.  55,  21  South.  715, 
arguendo. 

Questioned  in  Summer  v.  Mitchell,  29  Fla.  220,  30  Am.  St.  Bep.  124, 14 
L.  B.  A.  825,  10  South.  571,  ai^endo. 

Distinguished  in  Osborn  v.  Blackburn,  78  Wis.  211,  23  Am.  St.  Bep. 
402,  10  L.  B.  A.  368,  47  N.  W.  175,  refusing  to  take  judicial  notice  of 
replevin  laws  of  another  State. 

Judicial  notice  of  laws.    Note,  11  Am.  Dec.  788. 

Judicial  notice.    Note,  89  Am.  Dec.  675,  676. 

Inscription  of  an  instxiunent  not  properly  authenticated  conititntes,  in 
general,  no  record,  and  imparts  no  notice  to  pttrcliasen  and  creditors.  Bvt 
the  role  is  otherwise  in  Illinois. 

Approved  in  National  Cash  Register  Co.  v.  New  Columbus  Watch  Co., 
129  Fed.  116,  122,  63  C.  C.  A.  616,  applying  rule  to  r^stration  of  as- 
signment of  patent ;  Prentice  v.  Duluth  etc.  Forwarding  Co.,  68  Fed.  447, 

7  C.  C.  A.  293,  an  uncertified  deed  is  not  entitled  to  record,  and,  though 
recorded,  is  not  notice;  Hill  v.  Crordon,  45  Fed.  279,  a  tax  deed  not 
legally  recorded  is  no  notice  to  subsequent  creditors  without  notice. 

Effectiveness  as  notice  of  recorded  instrument  not  entitled  to  record. 
Note,  Ann.  Gas.  1913B,  1077. 

Subsequent  reversal  of  judgment  will  not  divest  title  of  stranger. 
Note,  87  Am.  Dec.  228. 

8  Waa  633-556,  19  1m.  Ed.  482,  VEAZIE  BANK  ▼.  FEKNO. 

Congress  is  given  full  power  to  tax  everytbing  except  exports,  and  tlie 
clauses  requiring  uniformity  and  proportionateness  are  not  llmltatlonB,  but 
prescribe  the  mode  of  exercise. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  13,  60  L.  Ed. 
500,  36  Sup.  Ct.  240,  and  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  155,  156, 
168,  Ann.  Ga£.  1912B,  1312,  55  L.  Ed.  415,  420,  31  Sup.  Ct.  342,  both 
upholding  Federal  income  tax  imposed  on  corporations;  Territory  v. 
Connell,  2  Ariz.  343,  16  Pac.  210,  upholding  Ariz.  Eev.  Stats.,  §  2239, 
taxing  all  liquor  dealers  within  five  miles  of  town  at  larger  rate  than 
dealers  at  wayside  inns;  Foster  v.  Speed,  120  Tenn.  476,  15  Ann.  Cas. 
1066,  22  L.  E.  A.  (N.  8.)  949,  111  S.  W.  926,  act  imposing  tax  on  retail 
liquor  dealers  in  all  parts  of  State  applies  to  persons  selling  liquor  in 
prohibited  territgry. 

Direct  taxes,  as  used  in  the  Oonstitution,  comprehends  only  capitation 
taxes,  on  land  and,  perhaps,  taxes  on  personal  property  by  general  valua- 
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tion.    A  tax  on  bank  eircnlation  is  not  a  direct  tax  and  may  be  laid  wit)i- 
out  apportionment. 

Approved  in  Spreckeb  Sugar  Eef.  Co.  v.  McClain,  192  U.  S,  412,  48 
L.  Ed.  496,  24  Sup.  Ct.  380,  holding  "special  excise  tax"  under  war  rev- 
enue act,  June  13,  1898  (30  Stats,  at  Large,  448),  not  direct  tax  appor- 
tionable  according  to  population ;  United  States  v.  Thomas,  115  Fed.  212, 
denying  that  tax  on  sales  of  share  of  stock  a  direct  tax;  Scholey  v.  Rew, 
23  Wall.  348,  23  L.  Ed.  102,  holding  a  succession  tax  not  a  direct  tax; 
Springer  v.  United  States,  102  U.  S.  599,  601,  26  L.  Ed.  258,  259,  and 
Smedberg  v.  Bentley,  22  Fed.  Cas.  369,  both  holding  an  income  tax  not 
a  direct  tax;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  Trust 
Co.,  157  U.  S.  630,  39  L.  Ed.  836, 15  Sup.  Ct.  708, 158  U.  S.  641,  650,  652, 
656,  657,  670,  689,  711,  39  L.  Ed.  1127,  1130, 1131,  1182,  1187,  1144,  1151, 
15  Sup.  Ct.  922,  925,  926,  928,  933,  941,  949,  majority  holding  an  income 
tax  a  direct  tax. 

Distinguished  in  Pollock  v.  Farmers'  Loan  etc.  Trust  Co.,  157  U.  S.  576, 
577,  39  L.  Ed.  817,  818, 15  Sup.  Ct.  688,  holding  void  an  income  tax. 

What   is    "direct   tax"   within   meaning  of  Federal   Constitution. 
Note,  Ann.  Gas.  1912B,  1329. 

Taxable  personal  incpme  under  income  tax  statute.    Note,  Ann. 
Gas.  191SG,  1008. 

Poll  taxes.    Note,  29  L.  B.  A.  407. 

Con^itutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
388. 

Agencies  of  States  for  legitimate  purposes  of  government  are  not  snb- 
Ject  to  taxation  by  Federal  government. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  61,  44  L.  Ed.  978,  20  Sup. 
Ct.  755,  upholding  congressional  power  to  tax  inheritances  and  legacies ; 
Bettman  v.  Warwick,  108  Fed.  48,  47  C.  C.  A.  185,  exempting  notary 
bond  upon  qualifying  from  stamp  tax ;  United  States  v.  Owens,  100  Fed. 
70,  exempting  saloon-keeper's  bond  given  to  secure  license  from  taxj 
Pumell  V.  Page,  133  N.  C.  126,  45  S.  E.  534,  holding  State  cannot  impose 
tax  upon  Federal  judge's  salary;  Collector  v.  Day,  11  Wall.  127,  20 
L.  Ed.  127,  holding  void  a  tax  on  salary  of  State  judge;  United  States 
v.  Baltimore,  24  Fed.  Cas.  978,  holding  not  taxable  the  interest  paid  on 
bonds  by  railroad  for  which  municipality  was  liable. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  S.  459,  60 
L.  Ed.  269,  26  Sup.  Ct.  110,  holding  government  may  exact  revenue 
license  from  dispensing  agent  of  State  which  has  taken  charge  of  liquor 
business ;  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  909,  upholding  tax  on 
deed  executed  by  referee  appointed  to  foreclose  mortgage;  Manhattan 
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Co.  V.  Blake,  148  U.  S.  426,  87  L.  Ed.  509,  13  Sap.  Gt.  645,  allowing  a 
tax  on  moneys  in  bank,  including  State  money. 

Federal  taxation  of  instrumentalities  of  State  goyemments.    Note^ 
4  Ann.  Oaa.  748. 

ZYancbises  given  by  a  State,  but  not  for  purposes  of  giving  effect  to 
some  reserved  power  of  the  State,  may  be  taxed  by  tbe  Federal  government. 
Approved  in  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  77,  46 
L.  Ed.  91,  22  Sup.  Ct.  30,  holding  privilege  tax  upon  railroad  corpora- 
tion is  a  tax  upon  property;  Spring  Valley  Waterworks  v.  Schottler,  62 
Cal.  Ill,  Porter  v.  Rockford  etc.  R.  R.  Co.,  76  111.  574,  Commercial  etc. 
Power  Co.  v.  Judson,  29  Wash.  49,  56  Pac.  832,  and  State  v.  Anderson, 
90  Wis.  561,  63  N.  W.  748,  all  allowing  tax  on  corporate  franchise ;  dis- 
senting opinion  in  United  States  v.  Baltimore  etc.  R.  R.  Co.,  17  Wall. 
334,  21  L.  Ed.  602,  majority  holding  municipal  revenues  not  subject  to 
taxation;  Sweatt  v.  Boston  etc.  R.  R.  Co.,  3  Cliff.  349,  Fed.  Cas.  13,684, 
railroad  corporations  are  not  State  agencies  and  are  included  in  bank- 
ruptcy act. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  80. 

Judiciary  cannot  presoribe  to  legislative  department  limitations  upon 
the  exercise  of  its  acknowledged  powers;  so  a  tax  is  not  vdd  because  op- 
pressive. 

Approved  in  McCray  v.  United  States,  195  U.  S.  57,  49  L.  Ed.  96,  24 
Sup.  Ct.  769,  upholding  Comp.  Stats.  1901,  p.  2228,  as  amended  in  1902, 
taxing  artificially  colored  oleomargarine;  Ripper  v.  United  States,  178 
Fed.  28,  101  C.  C.  A.  152,  upholding  tax  r^ulations  on  sellers  of  oleo- 
nmrgarine;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  798,  holding  postal  au- 
thorities must  give  publisher  sufficient  hearing  before  revoking  right  to 
send  matter  through  mails;  Van  Lear  v.  Eisele,  126  Fed.  826,  declining 
to  interfere  with  congressional  regulations  over  Hot  Sprii^  because  un- 
reasonable and  oppressive;  United  States  v.  Two  Hundred  and  Eighty- 
eight  Packages,  103  Fed.  454,  upholding  statute  prohibiting  placing  of 
coupons  in  packages  of  tobacco;  State  v.  Travelers'  Ins.  Co.,  73  Conn. 
269,  47  Atl.  304,  upholding  tax  subjecting  resident  stockholders  to  muni- 
cipal and  nonresident  to  State  tax;  Kersey  v.  Terre  Haute,  151  Ind.  474, 
68  N.  E.  1029,  upholding  ordinance  taxing  vehicles  though  omitting  auto- 
mobiles and  street-cars ;  Gay  v.  Thomas,  5  Okl.  10,  46  Pao.  581,  uphold- 
ing act  of  1895,  taxing  cattle  in  unorganized  countiy  in  county  to  which 
country  is  attached  for  judicial  purposes;  Kettle  v.  Dallas,  35  Tex.  Civ. 
638,  80  S.  W.  878,  upholding  act  for  creating  improvement  districts; 
dissenting  opinion  in  Allen  v.  City  of  Davenport,  132  Fed.  227,  65 
C.  C.  A.  641,  majority  holding  where  after  letting  of  street-paving  con- 
tract by  city,  abutting  owners  sued  to  enjoin  work  and  assessment,  and 
after  work  finished  and  city  paid  for  work,  court  decided  contract  void. 
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city  cannot  enforce  lien  on  quajatom  meruit  under  curative  statute; 
Spencer  v.  Merchant,  125  U.  S.  355,  81  L.  EcL  767,  8  Sup.  Gt.  926,  hold- 
ing valid  an  assessment  for  public  improvements  by  State;  Gold  Hill  v. 
Caledonia  etc.  Min.  Co.,  5  Sawy.  583,  Fed.  Cas.  5512,  refusing  to  con- 
sider whether  defendant  is  benefited  by  inclusion  in  a  municipality  by 
which  it  is  taxed;  State  v.  Auditor,  47  La.  Ann.  1687,  18  South.  749,  a 
mandate  compelling  carrying  out  of  act  by  executive,  the  motives  of 
legislature  cannot  be  questioned;  Youngblood  v.  Sexton,  32  Mich.  424, 
20  Am.  Rep.  666,  holding  valid  a  tax  not  well  apportioned;  State  Board 
of  Assessor^  v.  Central  E.  R.  Co.,  48  N.  J.  L.  288,  4  Atl.  625,  a  tax  not 
invalid  because  it  bears  heavily  on  particular  corporations ;  Crawford  y. 
Linn  County,  11  Or.  488,  5  Pac.  741,  holding  valid  a  tax  on  mortgages 
where  land  is  situated;  State  v.  Harrington,  68  Vt.  629,  84  L.  R.  A.  102, 
35  Atl.  518,  holding  a  license  in  discretion  of  legislature  in  absence  of 
discrimination;  Fi^derick  v.  Seattle,  13  Wash.  435,  43  Pac.  366,  holding 
valid  a  reassessment ;  North  Carolina  v.  Vanderf  ord,  35  Fed.  286,  allow- 
ing destruction  of  unstamped  whisky;  Ruffin  v.  Commissioners  Orange 
Cor,  69  K.  C.  511,  512,  holding  that  States  can  tax  national  bank  bills 
till  forbidden  by  Congress. 

Distinguished  in  Collector  v.  Day,  U  Wall.  127,  20  L.  Ed.  187,  holding 
void  a  tax  on  State  judge's  salary. 

United  States  may  emit  blOs  of  credit  and  make  regulations  tlierefor. 
Approved  in  Legal-Tender  Cases,  12  Wall.  543,  20  L.  Ed.  309,  and 
Legal-Tender  Case,  110  U.  S.  445,  446,  28  L.  Ed.  218,  214,  4  Sup.  Ct.  128, 
129,  both  holding  Congress  may  make  notes  legal  tender;  Merchants* 
Nat.  Bank  v.  United  States,  101  U.  S.  5,  25  L.  Ed.  979,  holding  valid  a 
tax  on  banks  for  municipal  notes  paid  out;  Deposit  Savings  Assn.  v. 
Mayer,  7  Fed.  Cas.  506,  applying  the  same  statute  to  bank's  own  issue; 
Breen  v.  Dewey,  16  Minn.  140,  the  legal-tender  acts  are  valid  as  to  debts 
thereafter  contracted;  dissenting  opinion  in  Hepburn  v.  Griswold,  8 
WalL  636,  19  L.  Ed.  530,  majority  holding  legal-tender  act  void  as  to 
prior  indebtedness;  L^al-Tender  Cases,  12  Wall.  575,  20  L.  Ed.  820, 
majority  holding  valid  the  legal-tender  act;  Hollister  v.  Zion's  Co-op. 
Mercantile  Inst.,  Ill  U.  S.  63,  64,  28  L.  Ed.  853,  4  Sup.  Ct.  263,  264, 
holding  a  duebill  payable  in  merchandise  not  subject  to  tax  on  circu- 
lating notes ;  Head-Money  Cases,  112  U.  S.  596,  28  L.  Ed.  803,  5  Sup.  Ct. 
252,  holding  valid  a  tax  on  all  innnigrants;  Hancock  v.  Yaden,  121  Ind. 
372, 16  Am.  St  Rep.  401,  6  L.  R.  A.  578,  23  N.  E.  255,  holding  valid  an 
act  invalidating  contracts  for  payment  of  wages  in  kind;  First  Nat. 
Bank  v.  Garlinghouse,  22  Ohio  St.  504,  505,  10  Am.  Rep.  759,  760,  Con- 
gress may  prescribe  the  rate  of  interest  on  national  bank  currency; 
State  V.  Scougal,  3  S.  D.  63,  44  Am.  St.  Rep.  761,  15  L.  R.  A.  482,  51 
N.  W.  861,  holding  invalid  a  law  allowing  only,  corporations  to  bank. 
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What  are  bills  of  credit.    Note,  25  Am.  Dec.  79. 
What  is  a  tax,  and  what  impositions  may  be  sustained  as  exercises 
of  the  taxing  power.    Note,  8  Am.  St.  Sep.  508. 

Miscellaneous.  Cited  in  Bank  of  Iron  Gate  v.  Brady,  187  U.  S.  635, 
47  L.  Ed.  343,  23  Sup.  Ct.  842,  affirming  judgment  on  authority  of  prin- 
cipal case;  State  v.  Franklin  Co.  Sav.  Bank,  74  Vt.  258,  52  Atl.  1071, 
holding  bank  authorized  to  receive  commercial  deposits  a  bank  of  dis- 
count and  deposit  for  purposes  of  taxation;  Klauber  v.  Biggerstaff,  47 
Wis.  560,  32  Am.  Rep.  778,  3  N.  W.  629,  to  point  that  circulating  notes 
not  legal  tender  are  legal  tender  unless  objected  to  at  time  of  tender. 

8  WaU.  557-574,  19  L.  Ed.  501,  WILLABD  v.  TAYI.OE. 

Covenant  in  a  lease  giving  option  of  purchase  is  In  the  nature  of  a 
continuing  offer  to  sell,  and  when  made  under  seal  must  be  regarded  as  upon 
sufficient  consideration,  and  when  accepted,  a  contract  of  sale  is  completed. 
Approved  in  King  v.  Raab,  123  Iowa,  634,  99  N.  W.  306,  following 
rule ;  Slaughter  v.  Mallet  Land  etc.  Co.,  141  Fed.  291,  72  C.  C.  A.  430, 
upholding  validity  of  option  in  lease  giving  lessee  preferential  right  to 
purchase ;  Watkins  v.  Robertson,  105  Va.  280,  5  L.  E.  A.  (N.  S.)  1194, 
54  S.  E.  37,  enforcing  specific  performance  of  option  for  sale  of  stock 
at  certain  price  if  accepted  within  certain  time  in  consideration  of  one 
dollar;  Hayes  v.  O'Brien,  149  HI  411,  23  L.  R.  A.  558, 37 N.  E. 75,  grant- 
ing specific  performance  of  such  contract;  McMillan  v.  Ames,  33  Minn. 
259,  22  N.  W.  613,  awarding  damages  for  breach  of  agreement  to  sell 
land;  Warren  v.  Costello,  109  Mo.  344,  32  Am.  St.  Rep.  672, 19  S.  W.  31, 
refusing  specific  performance  of  agreement  to  sell  land  to  married  woman 
not  bound  thereby;  Napier  v.  Darlington,  70  Pa.  St.  67,  and  Hagar  v. 
Bjick,  44  Vt.  290,  8  Am.  Rep.  370,  both  applying  rule  in  favor  of  as- 
signee of  lease;  Bradford  v.  Foster,  87  Tenn.  9,  9  S.  W.  197,  enforcing 
specifically  option  to  purchase  land;  Linn  v.  McLean,  80  Ala.  364,  re- 
fusing to  enforce  such  contract  where  vendor  cannot  give  good  title. 

Validity  of  stipulation  in  lease  giving  lessee  option  to  purchase. 
Note,  15  Ann.  Ca£.  381. 

Specific  performance  of  optional  contracts.    Note,  1  AniL  Gas.  991. 

When  option  to  purchase  in  lease  is  plain  and  fair,  courts  wlU^^nsaaUy 
Bpedflcally  enforce  it  on  application  of  the  party  who  has  complied,  or 
offers  to  comply,  with  its  stipulations. 

Approved  in  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed.  40, 
80  C.  C.  A.  343,  following  rule ;  Conley  Camera  Co.  v.  Multiscope  &  Film 
Co.,  216  Fed.  896,  133  C.  C.  A.  96,  upholding  contract  by  which  sole 
maker  of  patented  article  agrees  to  sell  to  another  such  article; 
Schnuettgen  v.  Frank,  213  Fed.  445,  130  C.  C.  A.  76,  upholding  validity 
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of  option  contract  for  sale  of  realty;  Woodward  y.  Davidson,  150  Fed. 
843,  granting  specific  performance  of  contract  for  sale  of  realty  signed 
by  vendor  but  not  by  purchaser;  Mathews  Slate  Co.  v.  New  Empire  Slate 
Co.,  122  Eed.  980,  enfor9ing  contract  to  sell  and  convey  land;  Chadsey 
y.  Condley,  62  Kan.  855,  62  Pac;  664,  enforcing  optional  and  unilateral 
agreement  to  sell  and  convey;  Petersons.  Chase,  115  Wis.  242,  91  N.  W. 
688,  enforcing  agreement  to  sell  if  land  ceased  to  be  used  for  sawmill 
purposes ;  Watts  v.  Kellar,  56  Fed.  4,  5  C.  C.  A.  394,  enforcing  option  to 
sell  land;  Hayes  v.  O'Brien,  149  lU.  411,  23  L.  R.  A.  568,  37  N.  E.  75, 
specifically  enforcing  option  to  purchase  in  lease;  Berry  v.  Paschal,  103 
Ga.  138,  29  S.  E.  705,  enforcing  option  to  purchase  land  in  favor  of 
one  in  possession  paying  rent;  Guyer  v.  Warren,  175  HI.  335,  51  N.  E. 
582,  enforcing  agreement  to  convey  land;  Hicks  v.  Lovell,  64  Cal.  20, 
49  Am.  Bep.  682,  27  Pac.  944,  ejecting  vendee  of  land  refusing  to  comply 
with  contract. 

Distinguished  in  Linn  v.  McLean,  80  Ala.  364,  refusing  to  enforce  such 
contract  where  vendor  cannot  give  good  title. 

Bights  conferred  by  a  "refusal"  or  "option."    Note,  21  L.  B.  A.  129. 

Specific  enforcement  of  a  contract  Is  not  a  matter  of  absolute  rlstht  to 
either  party,  but  rests  In  discretion  of  court,  to  be  exercised  upon  considera- 
tion of  all  circumstances  of  eacb  particular  case. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  116,  69  L.  Ed.  866,  35  Sup.  Ct. 
526,  granting  specific  performance  of  lease  of  oil  lands  where  lessor  was 
to  enjoy  profits  of  production,  the  lessee  only  paying  small  amount  as 
rent;  Marks  v.  Gates,  154  Fed.  483, 12  Ann.  Gas.  120, 14  L.  B.  A.  (N.  S.) 
817,  83  C.  C.  A,  321,  refusing  specific  performance  of  contract  to  convey 
land  worth  seven  hundred  and  fifty  thousand  dollars  for  release  of  debt 
of  ten  thousand  dollars ;  Cronen  v.  Moore,  210  Fed.  242,  243, 127  C.  C.  A. 
57,  holding  settlement  of  breach  of  promise  which  included  retraction  of 
derogatory  remarks,  could  not  be  specifically  enforced  until  said  retrac- 
tion was  made ;  Northwestern  Lumber  Co.  v.  Grays  Harbor  &  P.  S.  Ry. 
Co.,  208  Fed.  626,  holding  demand  for  ten  thousand  dollars  for  delay 
in  making  negotiations  was  new  contract  which  precluded  specific  per- 
formance; Rexford  v.  Southern  Woodland  Co.,  208  Fed.  310,  holding 
vendee  failing  on  his  option  could  not  obtain  specific  performance; 
Frank  v.  Schmuettgen,  187  Fed.  521,  109.  C.  C.  A.  281,  granting  specific 
performance  to  one  who  had  purchased  part  of  tract  at  exorbitant  price, 
on  agreement  to  have  remainder  conveyed  at  a  later  date  at  a  smaller 
figure ;  Heyward  v.  Bradley,  179  Fed.  334,  102  C.  C.  A.  509,  refusing  to 
deny  specific  performance  on  account  of  inadequacy  of  consideration 
where  it  appears  parties  were  intelligent  and  well  informed;  Clark  v. 
Rosario  Min.  &  Milling  Co.,  176  Fed.  188,  99  C.  C.  A.  534,  holding  specific 
performance  will  not  be  decreed  against  purchaser,  where  title  appears 
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defective;  Bradley  v.  Heyward,  164  Fed,  118,  contract  for  oonveyance 
of  phosphate  rock  and  right  of  way  conld  he  specifically  enforced  even 
though  right  of  way  not  located;  Allen  v.  McMannes,  156  Fed.  621, 
holding  trustee  suing  transferee  of  preferential  conveyance  could  not 
ohtain  more  than  latter  received  at  sale;  Washington  Irr.  Co.  v.  Emtz, 
119  Fed.  287,  56  C.  C.  A.  1,  declaring  agreement  by  irrigation  company 
to  convey  land  to  register  of  land  office  void ;  American  Fisheries  Co.  ▼. 
Lennen,  118  Fed.  876,  enforcing  contract  not  to  engage  in  fishing  for 
twenty  years  along  Atlantic  coast;  Elliott  v.  Elliott,  3  Alaska,  364,  hold- 
ing person  grubstaking  mine  cannot  obtain  relief  after  long  spac^  of 
time  against  defendant  who  has  bought  in  good  faith;  Diamond  State 
Iron  Co.  V.  Husbands,  8  Del.  Ch.  223,  68  Atl.  245,  refusing  to  decree 
specific  performance  for  sale  of  land  where  title  did  not  appear  clear; 
Bride  v.  Reeves,  40  App.  D.  C.  479,  holding  specific  performance  of  con- 
tract for  inadequate  consideration  will  not  be  decreed  where  land  has 
increased  in  value  during  interim;  Bride  v.  Reeves,  36  App.  D.  C.  482, 
holding  even  though  contract  contains  no  terms  as  to  payment  by  vendee, 
specifi<^  performance  will  be  granted  where  he  has  not  been  lax  in  tender- 
ing same;  Rawlings  v.  Collins,  36  App.  D.  C.  76,  holding  specific  per- 
formance of  contract  will  not  be  decreed  where  it  appears  purchaser  was 
officer  of  corporation  that  had  negotiated  with  seller;  Johnson  v.  Tribby, 
27  App.  D.  C.  286,  where  there  is  dispute  as  to  payment,  party  may  file 
bill  for  specific  performance  and  leave  amount  of  payment  to  court; 
Knott  V.  Giles,  27  App.  D.  C.  593,  refusing  to  decree  specific  perform- 
ance of  contract  for  sale  of  land  by  pierson  adjudged  to  be  drunkard; 
Waters  v.  Ritchie,  3  App.  D.  C.  388,  holding  court  will  not  decree  specific 
performance  of  contract  as  to  sale  of  land  where  description  is  cloudy; 
Wilhite  V.  Skelton,  5  Ind.  Ter.  633,  82  S.  W.  936,  refusing  to  grant 
specific  performance  of  lease  of  oil  lands  existing  in  another  territory; 
J.  B.  Brown  &  Sons  v.  Boston  etc.  R.  R.  Co.,  106  Me.  255,  76  Atl.  695, 
refusing  to  compel  railroad  company  to  erect  viaduct  over  right  of  way 
adjoining  its  own,  where  deed  mentioned  only  its  own  property;  Lucas 
V.  Lqng,  125  Md.  428,  94  Atl.  15,  holding  failure  of  purchaser  to  notify 
vendor  of  contemplated  improvements  is  no  defense  to  stdt  for  specific 
performance;  George  Gunther,  Jr.,  Brewing  Co.  v.  Brywczynski,  107 
Md.  701,  69  Atl.  516,  refusing  to  decree  specific  performance  of  sale  of 
saloon  where  fraud  was  apparent;  Solomon  Mier  Co.  v.  Hadden,  148 
Mich.  494,  118  Am.  St.  Rep.  586,  12  Ann.  Gas.  88,  lU  N.  W.  1043, 
holding  specific  performance  will  not  be  refused  to  holder  of  option  be- 
cause owner  has  withdrawn  option  before  execution  of  contract;  McCall 
V.  Atchley,  266  Mo.  52,  164  S.  W.  597,  refusing  to  decree  specific  per- 
formance of  contract  whereby  attorney  defending  in  will  contest  was 
to  be  recompensed  according  to  recovery;  Ward  v.  Albertson,  165  N.  C. 
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223,  81  S.  E.  170,  decreeing  specific  i>erformance  for  sale  of  standing 
timber;  Harrison  v.  Rice,  78  Neb.  659,  111  N.  W.  696,  holding  delay  in 
bringing  action  for  specific  performance  is  no  defense  to  suit;  Tnrley  Vi 
Thomas,  31  Nev.  198,  135  Am.  St  Rep.  667, 101  Pac.  575,  holding  decree 
for  transfer  of  stock  will  be  granted  when  transferees  have  sought 
customers  for  shares;  Pierce  v.  Stewart,  61  Ohio  St.  425,  56  N.  E.  202, 
holding  action  for  specific  performance  equitable,  neither  party  entitled 
to  jury;  Watters  v.  Rya«i,  31  S.-D.  545,  547, 141  N.  W.  363,  364,  refusing 
a  decree  unless  purchaser  and  complainant  agreed  to  pay  for  use  of  land, 
where  original  agreement  allowed  complainant  use  of  land  during  liti- 
gation, but  litigation  extended  over  number  of  years;  Westerman  v.  Dins- 
more,  ^  W.  Va.  601,  71  S.  E,  253,  holding  delay  in  seeking  relief  from 
forfeiture  of  lease  will  bar  decree;  Bremerton  v.  Bremerton  Water  etc. 
Co.,  88  Wash.  372, 153  Pac.  376,  decreeing  specific  performance  of  city's 
option  to  buy  waterworks  but  refusing  to  call  bond  election  in  payment 
thereof;  Hunhalz  v.  Helz,  141  Wis.  224, 124  N.  W.  258,  granting  specific 
performance  for  exchange  of  properties  where  considerations  appeared 
fair  and  equal;  Nickerson  v.  Nickerson,  127  U.  S.  675,  82  L.  Ed.  818, 
8  Sup.  Ct.  1358,  refusing  to  set  aside  deeds  to  land;  Hennessy  v.  Wool- 
worth,  128  U.  S.  442,  32  L.  Ed.  502,  9  Sup.  Ct.  Ill,  refusing  enforce- 
ment of  sale  of  land  where  assent  of  wife  was  not  clearly  shown;  Pope 
Mfg.  Co.  V.  Gormully,  144  U.  S.  237,  36  L.  Ed.  419,  12  Sup.  Ct.  637,  re- 
fusing to  enforce  contract  regulating  sale  and  manufacture  of  patented 
cycles;  McCabe  v.  Matthews,  155  U.  S.  553,  39  L.  Ed.  258,  15  Sup.  Ct. 
191, .refusing  to  enforce  sale  of  land  after  several  years'  delay;  Pullman 
Palace  Car  Co.  v.  Texias  etc.  R.  R.  Co.,  4  Woods,  327, 11  Fed.  632,  refus- 
ing to  enforce  contract  for  use  of  Pullman  cars;  Kenner  v.  Bitely,  45. 
Fed.  134,  refusing  to  enforce  sale  of  farm  not  containing  amount  of 
land  agreed;  Leicester  Piano  Co.  v.  Frant  etc.  Imp.  Co.,  55  Fed.  205, 
5  C.  C.  A.  60,  refusing  to  enforce  contract  for  donation  of  land  where 
circumstances  have  greatly  changed;  Nevada  Nickel  S^dicate  v.  Na- 
tional Nickel  Co.,  96  Fed.  154,  enforcing  lien  for  money  advanced  to 
build  works;  Shuee  v.  Shuee,  100  Ind.  482,  refusing  to  annul  settlement* 
among  heirs;  Semmes  v.  Worthington,  38  Md.  326,  refusing  to  enforce 
oral  contract  to  devise  land;  Eckstein  v.  Downing,  64  N.  fi[.  259,  10 
Am.'  St.  Rep.'  408,  9  Atl.  629,  refusing  to  enforce  contract  for  sale  of 
corporation  shares ;  City  of  Tiffin  v.  Shawhan,  43  Ohio  St.  183,  1  N.  E. 
585,  refusing  to  enforce  sale  of  land  where  deed  tendered  did  not  give 
good  title;  Clamo  v.  Grayson,  30  Or.  120,  46  Pac.  429,  and  Doyle  v. 
Harris,  11  R.  I.  542,  both  refusing  to  enforce  sale  of  land  without  tender 
of  payment;  Barrett  v.  Forney,  82  Va.  276,  enforcing  specifically  parol 
contract  for  sale  of  land;  Gish  v.  Jamison,  96  Va.  314,  31  S.  E.  522, 
refusing  to  enforce  sale  of  land  after  laches  of  vendor;  West  Virginia 
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Oil  etc.  Co.  V.  Vinal,  14  W.  Va.  686,  enforcing  specifically  contract  for 
lease  of  land. 

Discretion  of  court  is  not  arbitrary.  Specific  relief  idll  be  granted 
when  it  will  subserve  tbe  needs  ol  Justice,  and  it  will  be  witbbeld  wben  It 
will  produce  bardsbip  or  injustice  to  either  party. 

Approved  in  Wesley  v.  Ellis,  177  U.  S.  376,  44  L.  Ed.  812,  20  Sup.  Ct. 
664,  refusing  to  enforce  agreement  where  title  clouded;  Sharp  v.  West, 
150  Fed.  461,  where  vendor  repudiated  allied  contract  of  sale  before 
tender  made,  tender  not  condition  precedent  to  suit  for  specific  perform- 
ance; Jones  V.  Byrne,  149  Fed.  461,  denying  specific  performance^' of 
contract  for  purchase  of  land  where  there  was  breach  of  trust  by  linr- 
chaser;  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed.  40,  80  C.  C.  A. 
343,  appljdng  rule  where  delay  in  clearing  title  due  to  fault  of  purchaser 
in  not  examining  abstract;  Meehan  v.  Nelson,  137  Fed.  737,  70  C.  C.  A. 
165,  granting  specific  performance  of  contract  to  convey  interest  in  min- 
ing claim  in  consideration  of  complainant  sinking  three  holes  thereon 
to  bedrock;  Kane  v.  Luckman,  131  Fed.  621,  denying  specific  perform- 
ance of  contract  to  purchase  cows  in  exchange  for  land ;  Blanton  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.,  120  Fed.  349,  holding  insufficient 
compliance  with  contract  does  not  defeat  right  to  specific  performance; 
Newton  v.  Wooley,  105  Fed.  545,  refusing  to  enforce  unconscionable  con- 
tract; Marks  v.  Gates,  2  Alaska,  526,  527,  refusing  to  sp'fecifically  en- 
force grubstake  contract;  Norris  v.  Clark,  72  N.  H.  443,  57  Atl.  334, 
upholding  refusal  of  specific  performance  of  contract  to  convey  interest 
in  estate  where  consideration  grossly  inadequate;  McClure  v.  Leaycraft, 
183  N.  Y.  42,  75  N.  E.  963,  denying  injunction  to  enforce  covenant 
'against  erection  of  apartment  houses  on  land  where  greater  part  of 
limit  of  covenant  had  expired  and  such  houses  had  been  erected  in  imme- 
diate vicinity;  Kenner  v.  Bitely,  45  Fed.  134,  refusing  to  enforce  sale 
of  farm  not  containing  quantity  of  land  agreed;  Marr  v.  Shaw,  51  Fed. 
865,  refusing  toienforce  alleged  oral  contract  for  sale  of  land  after  lapse 
of  twenty  years;  Leicester  Piano  Co.  v.  Front  etc.  Imp.  Co.,  55  Fed. 
205,  5  C.  C.  A.  60,  refusing  to  enforce  contract  for  donation  of  land 
where  circumstances  have  greatly  changed ;  Waite  v.  CNeil,  72  Fed.  360, 
refusing  to  compel  lessee  to  restore  premises  damaged  by  flood  under 
covenant  to  repair;  Chicago  etc.  R.  R.  Co.  v.  Reno,  113  111.  44,  46,  refus- 
ing to  enforce  contract  to  restore  switch  connections;  State  v.  Des 
Moines  etc.  R.  R.  Co.,  84  Iowa,  432,  51  N.  W.  42,  refusing  to  enforce 
agreement  to  run  trains  into  certain  towns;  Mansfield  v.  Sherman,  81 
Me.  368, 17  Atl.  30,  refusing  to  enforce  sale  of  land  where  vendor  made 
a  mistake  as  to  boundaries ;  Semmes  v.  Worthington,  38  Md.  326,  refus- 
ing to  enforce  oral  contract  to  devise  land;  Chute  v.  Quincy,  156  Mass. 
192,  30  N.  £.  551,  refusing  to  enforce  sale  of  land  where  vendor  was 
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mistaken  as  to  quantity;  Buck  v.  Smith,  29  Mich.  170,  18  Am.  Rep.  87, 
Tefosing  to  enforce  partnership  i^eement;  Rust  v.  Conrad,  47  Mich. 
454,  41  Am.  Rep.  721,  11  N.  W.  267,  refusing  to  enforce  lease  termin- 
able at  will  of  lessee ;  Pomeroy  v.  Fullerton,  131  Mo.  594,  33  S.  W.  176, 
refusing  to  enforce  agreement  for  sale  of  land  after  delay  of  seven 
years;  Eaton  v.  Eaton,  64  N.  H.  498,  14  Atl.  868,  refusing  to  enforce 
agreement  releasing  claim  as  heir;  Peeler  v.  Levy,  26  N.  J.  Eq.  332,  re- 
fusing to  enforce  sale  of  land  made  by  husband  without  wife's  consent ; 
Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  317,  318,  41 1^  Rep, 
367,  368,  refusing  to  enforce  covenant  not  to  use  land  for  manufacturing 
where  elevated  railroad  has  changed  conditions ;  Gotthelf  v.  Stranahan, 
138  N.  Y.  362,  20  L.  R.  A.  457,  34  N.  E.  28,  refusing  to  enforce  sale  of 
land  after  delay  and  levying  of  city  assessments;  Bumap  v.  Sidberry, 
108  N.  C.  309,  12  S.  E.  1003,  refusing  to  enforce  sale  of  land  until  ven- 
dee pays  the  price;  Rennyson  v.  Rozell,  106  Pa.  St.  412,  refusing  to  en- 
force sale  of  land  after  laches  of  vendee;  McComas  v.  Easley,  21  Gratt. 
30,  enforcing  parol  contract  for  sale  of  real  estate;  Booten  v.  ScheHer, 
21  Gratt.  497,  refusing  to  enforce  option  for  sale  of  hotel  where  vendee 
is  in  default  of  payment;  Barrett  v.  Forney,  82  Va.  276,  specifically  en- 
forcing parol  contract  for  sale  of  land;  Gish  v.  Jamison,  96  Va.  314,  31 
S.  E.  52?,  refusing  to  enforce  sale  of  land  after  laches  of  vendor;  South- 
ern Ry.  Co.  V.  Franklin  etc.  R.  R.  Co.,  96  Va.  708,  44  L.  R.  A.  304,  32 
S.  E.  490,  enjoining  abandonment  of  railroad  by  lessee  under  contract  to 
operate;  West  Virginia  Oil  etc.  Co.  v.  Vinal,  14  W.  Va.  686,  enforcing 
specifically  contract  for  lease  of  land;  Tilley  v.  American  Bldg.  etc. 
Assn.,  52  Fed.  624,  foreclosing  mortgage  and  canceling  contract. 

When  specific  perforniance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Rep.  384,  387,  393,  414. 

Refusal  of  specific  performance  of  land  contract  for  inadequacy  of 
consideration.    Note,  14  L.  R.  A.  (N.  8.)  318. 

Speciilc  performance  will  be  decreed  conditionally  if  hardship  can  bo 
Vma  obviated. 

Approved  in  King  v.  Raab,  123  Iowa,  635,  636,  99  N.  W.  307,  where 
iive-year  lease  contained  option  to  purchase  during  term  for  specified 
price,  and  after  lease  city  ordered  street  paved,  specific  performance 
granted  on  condition  that  lessee  pay  cost  of  paving;  McComas  v.  Easley, 
^1  Gratt.  31,  applying  rule  to  parol  contract  for  sale  of  real  estate; 
West  Virginia  Oil  etc.  Co.  v.  Vinal,  14  W.  Va.  687,  specifically  enforcing 
<;ontract  for  lease  of  land ;  Franklin  Tel.  Co.  v.  Harrison,  145  U.  S.  474, 
56  L.  Ed.  781, 12  Sup.  Ct.  905,  restraining  interference  with  leased  wire. 
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Equity  court  can  modify  the  demands  of  parties  according  to  Justice. 
Approved  in  McComas  v.  Easley,  21  Gratt.  31,  specifically  enforcing 
parol  contract  for  sale  of  real  estate;  West  Vii^nia  Oil  etc.  Co.  v. 
Vinal,  14  W.  Va.  687,  specifically  enforcing  contract  for  lease  of  land. 

Spedflc  performance  of  lease,  "with  option  of  purchase,  ^vlll  be  granted 
If  the  contract  was  reasonable  and  fair  when  made,  notwithstanding  sub- 
sequent increase  in  value  of  property. 

Apjproved  in  Nutmeg  Park  Driving  Corporation  v.  Fiske,  81  Conn.  466, 
71  Atl.  600,  decreeing  renewal  of  lease  where  notice  provided  by  origi- 
nal lease  appeared  to  have  been  given;  Tebeau  v.  Ridge,  261  Mo.  562, 
563,  565,  L.  R.  A.  19150,  367,  170  S.  W.  874,  875,  decreeing  specific  pei^- 
formance  of  option  to  buy  made  during  last  week  of  ten-year  lease; 
Pearson  v.  Millard,  150  N.  C.  308,  309,  311,  63  S.  E.  1055,  1056,  holding 
one  of  two  joint  lessees  may  avail  himself  of  option  to  purchase,  pro- 
vided lessor  does  not  object;  Hale  v.  Hale,  62  W.  Va.  613,  14  L.  B.  A. 
(N.  S.)  221,  59  S.  E.  1058,  upholding  relief  in  action  for  cancellation  of 
deed  procured  by  fraud  although  there  was  explained  delay  of  less  than 
year  after  discovery  of  fraud  before  commencing  suit ;  Pascault  v.  Coch- 
ran, 34  Fed.  368,  foreclosing  mortgage  and  holding  surety  liable  for  de- 
preciation; South  etc.  R.  R.  Co.  v.  Highland  Ave.  etc.  R.  R.  Co.,  117 
Ala.  407,  23  South.  976,  enforcing  contract  granting  right  of-  way  to 
railroads;  Booten  v.  Scheffer,  21  Gratt.  497,  refusing  to  enforce  option 
to  purchase  hotel  where  purchaser  is  in  default  of  payment;  Abbott  ▼. 
L'Hommedieu,  10  W.  Va.  714,  enforcing  contract  for  sale  of  land;  Coch- 
ran V.  Pascault,  54  Md.  18,  refusing  to  rescind  executed  sale  of  land  for 
defective  title,  since  made  good. 

Distinguished  in  Wolf  v.  Lodge,  159  Iowa,  164, 140  N.  W.  430,  holding 
recital  in  lease  that  lessor  would  give  lessee  preference  'Vhenever  he 
might  offer  property  for  sale"  was  too  vague  for  8X)ecific  performance. 

Change  in  value  of  property  as  warranting  court  in  refusing  specific 
performance  of  contract  for  sale  of  land.  Note,  Axul  OaA.  1912C, 
560. 

Laches  as  defense  to  action  by  vendee  for  specific  performance  of 
contract  for  sale  of  land  not  fixing  time  for  performance.  Note, 
Ann.  Oaa.  1915B,  1110. 

(Parties  to  contract  are  the  only  proper  parties  to  suit  for  its  per- 
formance, except  in  case  of  assignment  of  entire  contract. 

Approved  in  Cella  v.  Brown,  144  Fed.  755,  756,  75  C.  C.  A.  608,  apply- 
ing rule  with  reference  to  right  of  removal  of  cause ;  Tombler  v.  Sump- 
ter,  97  Ark.  484, 134  S.  W.  969,  holding  where  one  agrees  to  convey  land 
on  settlement  of  will  contest  and  later  conveys  land  to  contestor  instead. 
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contestor  is  not  necessary  party  in  suit  for  specific  performance;  Clark 
V.  Jankowski,  255  HI.  134^  99  N.  £.  340,  holding  court  decreeing  convey- 
ance of  deed  signed  by  husband  and  wife  cannot  compel  husband  to  buy 
wife's  dower  right  where  she  was  not  party  to  contract ;  Smith  v.  Ingram, 
130  N.  C.  113,  40  S.  E.  988,  denying  assignee's  right  to  maintain  action 
on  covenant,  deed  containing  warranty  to  grantee  only;  Steinman  v. 
Hagau,  108  Va.  566,  128  Am.  St.  Eep.  978,  62  S.  E.  349,  holding  in  suit 
by  vendor  for  specific  performance  of  contract  of  sale,  purchaser  from 
vendee  is  not  necessary  party;  Fulton  v.  Messenger,  61  W.  Va.  487,  56 
&  £.  834,  refusing  to  allow  lack  of  parties  to  appear  after  entry  of  final 
decree;  Pullman  Palace  Car  Co.  v.  Texas  etc.  R.  B.  Co.,  4  Woods,  323, 
11  Fed.  629,  refusing  to  enforce  contract  for  use  of  Pullman  oars ;  Moul- 
ton  V.  Chafee,  22  Fed.  27,  enforcing  sale  of  land  by  trustee  who  is  the 
only  proper  defendant;  Ashley  v.  Little  Rock,  56  Ark.  397,  19  S.  W. 
1059,  applying  rule  and  enforcing  sale  of  land;  Washburn  etc.  Mfg.  Co. 
V.  Chicago  etc.  Fence  Co.,  109  HI,  85,  enforcing  contract  r^ulating  royal- 
ties on  patented  articles ;  Bragg  v.  Olson,  128  111.  544,  21  N.  E.  520,  hold^ 
ing  that  objection  of  defect  of  parties  cannot  be  made  after  decree; 
Stratton  v.  California  Land  etc.  Co.,  86  Cal.  360,  361,  24  Pac.  1068,  re- 
fusing to  enforce  subcontract  of  sale  in  action  to  quiet  title;  Calanchini 
v.  Branstetter,  96  Cal.  616,  31  Pac.  576,  refusing  to  enforce  oral  agree- 
ment for  sale  of  land  against  grantee  without  notice. 

Spedflc  perf  onnance  of  contracts  is  granted  because  damage  at  law  is 
not  adequate  remedy. 

Approved  in  Moulton  v.  Chafee,  22  Fed.  27,  enforcing  sale  of  land  by 
trustee. 

Testimony  changing  stipulations  of  written  contracts  is  Inadmissible 
in  both  equity  and  law  courts,  in  absence  of  fraud. 

Approved  in  Dennis  v.  Slyfield,  117  Fed.  478,  54  C.  C.  A.  520,  holding 
parol  evidence  inadmissible  of  oral  promise  to  ship  lumber  in  certain 
way;  Union  etc.  Transit  Co.  v.  Western  etc.  Cattle  Co.,  59  Fed.  57,  7 
C.  C.  A.  660,  applying  rule  in  action  on  contract  for  agistment  and  sale 
of  cattle;  Smith  v.  American  Nat.  Bank,  89  Fed.  837,  32  C.  C.  A.  368, 
admitting  evidence  of  negotiations  preceding  written  contract. 

Qpeciflc  performance  of  option  to  purcbase  in  lease,  refused  on  tender 
of  depreciated  United  States  notes,  except  on  condition  of  payment  in  coin. 
Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  520,  49  L.  Ed. 
304,  25  Sup.  Ct.  108,  construing  contract  for  street  lighting  in  Porto 
Rico  with  reference  to  medium  of  payment;  dissenting  opinion  in  Legal- 
Tender  Cases,  12  Wall.  624,  20  L.  Ed.  336,  majority  holding  l^al-tender 
acts  valid  and  applicable  to  prior  and  subsequent  contracts;  Proctor  v. 
Heaton,  114  Ind.  253,  15  N.  E.  23,  holding  maker  of  notes  liable  to  full 
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amounts  after  long  acquiescence ;  Flynn  v.  White  Breast  etc.  Mining  Co.^ 
72  lowa^  741,  32  N.  W.  474,  enforcing  payment  of  rent  until  consumma^ 
tion  of  conveyance,  under  option  to  purchase  in  lease;  Stark  v.  Coffin, 
105  Mass.  335,  foreclosing  mortgages  on  land. 

8  Wall.  57&-687,  19  It.  Ed.  ^90,  BUTZ  v.  CITY  OF  MUSCATINE. 

Code  sectiLons  providing  for  a  tax  by  city  to  pay  Judgments  beld  to 
supersede  a  statute  generally  limiting  city  taxes,  and  mandamus  beld  ap- 
propriate remedy  of  a  judgment  creditor  to  compel  levy  of  such  tax. 

Approved  in  United  States  v.  Burlington,  154  U.  S.  569, 19  L.  Ed.  496, 
14  Sup,  Ct.  1212,  Britton  v.  Platte  City,  2  Dill.  6,  Fed.  Gas.  1907,  Deiiel 
County  V.  First  Nat.  Bank,  86  Fed.  266,  30  C.  C.  A.  30,  Stevens  v.  Mill*, 
3  Kan.  App.  199,  43  Pac.  441,  and  Sandmeyer  v.  Harris,  7  Tex.  Civ.  App. 
617,  27  S.  W.  284,  all  applying  rule;  dissenting  opinion  in  Iowa  R.  R. 
etc.  Co.  V.  County  of  Sac,  39  Iowa,  145,  majority  holding  valid  a  special 
tax  levied  to  pay  judgment  on  warrants ;  Thompson  v.  United  States,  103 
U.  S.  484,  26  L.  Ed.  523,  holding  mandamus  is  against  municipality,  and 
proceedings  do  not  abate  by  resignation  of  clerk;  United  States  v.  Jeffer- 
son County,  5  Dill.  323, 1  McCrary,  370,  Fed,  Cas.  15,472,  enforcing  pay- 
ment of  bonds  by  mandamus ;  Saloy  v.  City  of  New  Orleans,  33  La.  Ann. 
89,  holding  valid  tax  levy  to  pay  bonds  in  excess  of  maximum  fixed  by 
later  Constitution ;  Badger  v.  New  Orleans,  49  La.  Ann.  809,  37  L.  B.  A* 
642,  21  South.  872,  refusing  to  enjoin  municipal  appropriations  to  force 
payment  on  contract;  Laughlin  v.  Santa  Fe  County  Commrs.,  etc.,  3 
N.  M.  303,  5  Pac.  820,  refusing  to  enjoin  payment  to  railroad  of  bonds 
voted  in  its  aid;  dissenting  opinion  in  State  v.  City  of  Lawrence,  79 
Kan.  275,  100  Pac.  500,  majority  holding  legislature  could  authorize  and 
compel  city  of  Lawrence  to  issue  bonds  in  support  of  State  university. 

Distinguished  in  United  States  v.  Saunders,  124  Fed.  129,  59  C.  C.  A. 
394,  directing  mandamus  to  issue,  compelling  tax  levy  to  pay  bonds  for 
internal  improvements;  Cleveland  v.  United  States,  111  Fed.  347,  49 
C.  C.  A.  383,  denying  mandamus  to  compel  officers  to  levy  tax,  duty  not 
required  by  State  statute;  Iowa  R.  R.  etc.  Co.  v.  County  of  Sac,  39 
Iowa,  137,  upholding  special  tax  levied  to  pay  judgment  on  warrants; 
Gay  V.  New  Whatcom,  26  Wash.  396,  67  Pac.  90,  denying  writ  to  compel 
additional  tax  levy,  city  fully  performing  duty  by  making  levy  every 
year;  Supervisors  vi  United  States,  18  Wall.  82,  21  L.  Ed.  775,  refusing 
mandamus  to  compel  payment  on  county  warrants  where  State  court 
has  so  decided  before  the  taking  of  the  warrants;  Beaulieu  v.  Pleasant 
Hill,  4  McCrary,  557,  14  Fed.  225,  refusing  remedy  to  bondholder  be- 
yond limitation  under  which  he  knowingly  took  bonds;  Louisville  Trust 
Co.  V.  Cincinnati,  73  Fed.  730,  following  State  decision  enjoining  opera- 
tion of  street  railroad;  Vance  v.  Little  Rock,  30  Ark.  450,  holding  Fed- 
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eral  courts  wiU  not  issue  mandamus  unless  there  is  a  law  authorizing 
the  tax  levy;  State  etc.  ex  rel.  Folsom  v.  Mayor  of  New  Orleans,  32 
La.  Ann.  714,  refusing  mandamus  to  compel  payment  of  judgment  in 
absence  of  law  authorizing  special  taxation. 

Whether  and  how  municipality  may  be  compelled  to  levy  tax  to  pay 
obligations  which  are  due  where  no  special  statutory  provision  is 
made  for  levy  of  such  tax.    Note,^  85  Am.  Dec  645. 

State  decisions  will  not  be  followed  blindly  by  United  States  Supreme 
Court  In  a  case  Involving  construction  of  State  statute  affecting  the  lights 
an4  remedies  of  Judgment  creditors,  or  In  any  case  brought  there  under 
the  twenty-fifth  section  of  Judiciary  Act. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Lane,  161  Fed.  280,  holding 
Federal  courts  not  bound  by  rulings  of  courts  of  Georgia  as  to  insurance 
policies;  United  States  S.  &  L.  Co.  v.  Harris,  113  Fed.  39,  refusing  to 
follow  State  court  where  court  deciding  contract  usurious  after  loan 
made;  Brunswick  Terminal  Co.  v.  National  Bank,  112  Fed.  816,  refus- 
ing to  follow  construction  of  State  statute,  liability  occurred  prior  to 
construction;  Manship  v.  New  South  Bldg.  etc.  Assn.,  HO  Fed.  869, 
holding  in  matters  of  conunercial  lair^  Federal  courts  governed  by 
superior  Federal  courts;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed. 
301,  22  C.  C.  A.  334,  refusing  to  follow  State  decision  affecting  validity 
of  street  railroad .  franchises ;  Pine  Grove  v.  Talcott,  19  Wall.  678,  22 
L.  Ed.  23S,  Commissioners  of  Johnson  County  v.  Thayer,  94  U.  S.  642, 
24  L.  Ed.  135,  United  States  v.  New  Orleans,  98  U.  S.  397,  26  L.  Ed.  227, 
Commissioners  v.  Sellew,  99  U.  S.  628,  26  L.  Ed.  SS6,  and  Foote  v.  John- 
son County,  6  Dill.  285,  Fed.  Cas.  4912,  all  enforcing  payment  of  munici* 
pal  bonds  issued  in  aid  of  railroad,  notwithstanding  State  decision 
contra;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  866,  2  Sup.  Ct. 
22,  holding  pledgee  of  railroad  stock  not  liable  as  shareholder  under 
statute;  Caesar  v.  Capell,  83  Fed.  427,  foreclosing  mortgage  to  foreign 
corporation  not  complying  with  State  statute;  dissenting  opinion  in 
KnoTT  V.  Home  Ins.  Co.,  25  Wis.  164,  majority  allowing  foreign  insur- 
ance company  to  remove  suit  to  Federal  court;  Hatch  v.  Burroughs, 
1  Woods,  444,  Fed.  Cas.  6203,  enforcing  bank  stockholders'  liability  on 
bills  issued  in  aid  of  Rebellion ;  In  re  Shelbourne,  19  Bank.  Reg.  359,  21 
Fed.  Cas.  1234,  allowing  recovery  from  bankrupt  of  amount  paid  for 
note,  independently  of  State  decision;  Sowles  v.  Witters,  55  Fed.  161, 
dismissing  bill  to  remove  cloud  on  title  to  land  sold  under  State  execu- 
tion; Jessup  V.  Carnegie,  80  N.  Y.  447,  86  Am.  Rep.  647,  following  de- 
cision of  foreign  State,  and  refusing  to  enforce  liability  of  shareholder 
of  foreign  corporatioii  for  alleged  invalidity  of  corporation. 

Distinguished  in  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  730,  fol- 
lowing State  decision  enjoining  operation  of  street  railroad;  Miller  v. 
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Ammon,  145  U.  S.  423,  36  L.  Ed.  761,  12  Sup.  Ot.  885,  following  State 
decision^  holding  liquor  license  law  valid;  King  v.  Wilson,  1  DilL  568, 
Fed.  Cas.  7810,  following  State  decision,  and  refusing  to  enjoin  tax 
to  aid  railroad;  Commercial  Nat.  Bank  v.  lola,  2  Dill.  358,  Fed.  Gas. 
3061,  9  Kan.  698,  following  State  decision,  holding  issue  of  bonds  to  aid 
private  corporation  invalid. 

Questions  of  State  law  as  to  which  State  oonrt  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  394. 

State  decisions  in  relation  to  a  local  statute  will  be  followed  where  they 
have  become  rules  of  property. 

Approved  in  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365,  2  Sup. 
Ct.  22,  holding  pledgee  of  railroad  stock  not  liable  as  shareholder  under 
statute;  Hatch  v.  Burroughs,  1  Woods,  444,  Fed.  Cas.  6203,  enforcing 
bank  shareholders'  liability  on  bills  issued  in  aid  of  Rebellion. 

Distinguished  in  Hovey  v.  Home  Ins.  Co.,  10  Bank.  Reg.  228,  12  Fed. 
Cas.  604,  allowing  setoff  of  claims  in  bankruptcy  proceedings. 

Allegation  in  alternative  writ  of  mandamus,  not  denied  by  the  return, 
is  admitted. 

Approved  in  Mayor  v.  Lord,  9  Wall.  414, 19  h,  Ed.  707,  granting  man- 
damus against  city  to  compel  levying  of  tax  to  pay  judgment  on  bonds. 

Statutory  remedies  of  municipal  bondholders  are  protected  by  Federal 
Constitution,  and  cannot  be  taken  away  by  repeal  or  Judicial  decision. 

Approved  in  City  of  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134  Fed. 
216,  67  C.  C.  A.  142,  Iowa  Code  1897,  §  1305,  providing  for  reduction  of 
assessed  value  of  property,  is  void  in  so  far  as  it  affects  ability  of  city 
to  meet  water  rent  contract;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Daw- 
son, 130  Fed.  176,  grant  by  city  to  water  company  of  right  to  lay  pipes 
in  streets  and  to  supply  city  with  water  for  term,  cannot  be  impaired 
by  construction  of  competing  city  works;  Hicks  v.  Cleveland,  106  Fed. 
463,  45  C.  C.  A.  429,  allowing  mandamus,  legislature  prohibiting  levy 
lo  pay  township  bonds  in  aid  of  railroad;  Cassard  v.  Tracy,  Cassard  v. 
Zacharie,  52  La.  Ann.  847,  27  South.  373,  refusing  efiEect  to  constitutional 
provisions  opening  up  judgments  already  final;  Pine  Grove  v.  Talcott, 
19  Wall.  678,  22  L.  Ed.  233,  s.  c,  1  Flipp.  130,  181,  Fed.  Cas.  13,736, 
Commissioners  of  Johnson  County  v.  Thayer,  94  U.  S.  642,  24  L.  Ed. 
135,  United  States  v.  New  Orleans,  98  U.  S.  397,  25  L.  Ed.  227,  Leaven- 
worth County  Commrs.  v.  Sellew,  90  U.  S.  628,  25  L.  Ed.  336,  Pana  ▼. 
Bowler,  107  U.  S.  541,  27  L.  Ed.  429,  2  Sup.  Ct.  714,  Milner  v.  Pensacola, 
2  Woods,  641,  Fed.  Cas.  9619,  Foote  v.  Johnson  County,  5  Dill.  285,  Fed. 
Cas.  4912,  United  States  v.  Treasurer,  etc.,  1  DiU.  528,  2  Abb.  (U.  S.)  60» 
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Fed.  Cas.  16,538,  and  United  States  v.  Judges  of  Scotland  County,  32 
Fed.  715,  all  enforcing  payment  of  municipal  bonds  issued  in  aid  of 
railroad,  notwithstanding  State  decisions  contra;  Mount  Pleasant  v. 
Beokwith,  100  U.  S.  532,  25  L.  Bd.  704,  enforcing  payment  of  bonds  of 
towns  since  consolidated ;  Welch  v.  Ste.  Genevieve,  1  Dill.  135,  138,  Fed. 
Cas.  17,372,  ordering  United  States  marshal  to  collect  taxes  to  pay 
judgment  on  bonds,  where  town  has  not  elected  officers;  dissenting 
opinion  in  Badger  v.  New  Orleans,  49  La.  Ann.  839,  37  L.  R.  A.  554,  21 
South.  885,  majority  disallowing  mandamus,  claim  being  disputed; 
Brooks  V.  Memphis,  4  Fed.  Cas.  286,  refusing  to  enjoin  collection  of  tax 
unier  mandamus  by  United  States  court;  Watkins  v.  Glenn,  55  Kan. 
431,  40  Pac.  319,  holding  redemption  law  can  have  no  retroactive  force 
as  to  prior  mortgages;  Phinney  v.  Phinney,  81  Me.  464,  10  Am.  St.  Rep. 
272,  4  L.  R.  A.  351, 17  Atl.  408,  holding  statute  impairing  prior  mortgage 
rights  invalid;  Rader  v.  Southeasterly  Road  District,  36  N.  J.  L.  276, 
holding  valid  a  statute  rex)ealing  a  law  creating  municipality,  but  pro- 
viding for  payment  of  its  contracts;  McLure  v.  Melton,  24  S.  C.  568, 
68  Am.  Rep.  276,  holding  law  directing  order  of  payment  out  of  deced- 
ent's estate  is  valid. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  681,  682. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
.4  Ann.  Gas.  94. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212. 

Supreme  Goiirt  coiiBtnies  all  contracts  broagbt  before  it,  Independently 
of  Judgments  of  State  courts,  and  notwithstanding  a  State  statute  may  lie 
involved. 

Approved  in  Talcott  v.  Pine  Grove,  1  Flipp.  130, 181,  Fed.  Cas.  13,735, 
enforcing  payment  of  municipal  bonds  issued  in  aid  of  raibroad,  not^ 
withstanding  State  decision  contra;  Homing  v.  United  States  Ins.  Co., 
2  Dill.  36,  Fed.  Cas.  6366,  construing  and  allowing  recovery  on  insurance 
contract ;  Hambly  v.  Bancroft,  94  Fed.  979,  36  C.  C.  A.  595  (reversing^ 
83  Fed.  447),  construing  contract  of  employment  in  suit  for  salary, 

8  WaU.  587-590,  19  Ii.  Ed.  606»  UNITED  STATES  v.  SMITH. 
Not  cited. 

8  Wall.  590-595,  19  L.  Ed.  511,  THE  POTOliAG. 

Daty  of  steamer  is  to  keep  out  of  way  of  sailing  vessd,  but  tbe  latter 
must  keep  her  course. 
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Approved  in  The  Free  State,  91  U.  S.  204,  23  L.  Ed.  301  (affirming 
1  Brown,  267,  Fed.  Gas.  5090),  holding  steamer  not  liable  for  collision 
where  sailing  vessel  changed  her  course;  The  Golden  Grove,  13  Fed. 
088,  liolding  steamer  liable  for  collision;  The  Roanoke,  45  Fed.  907, 
liolding  steamer  not  liable  where  sailing  vessel  changed  her  course. 

If  steamer  adopts  proper  measures  of  precaution^  which  would  have 
aToided  colUsion  if  schooner  had  not  changed  her  course,  former  is  not 
responsible. 

Approved  in  The  Europa,  116  Fed.  699,  applying  rule  to  collision  be- 
tween sloop  and  steamer;  The  Pilot  Boy,  115  Fed.  875,  53  C.  C.  A.  329, 
holding  collision  due  to  schooner's  change  of  course;  The  Newport 
News,  105  Fed.  395,  44  C.  C.  A.  541,  applying  rule  in  collision  between 
ferry-boat  and  steamer,  holding  ferry-boat  at  fault;  The  Free  State, 
91  U.  S.  205,  206,  23  L.  Ed.  301,  302  (affirming  1  Brown,  267,  Fed.  Cas. 
5090),  following  rule;  The  Alene,  74  Fed.  27l,  arguendo. 

Declarations  of  "master"  of  vessel,  in  case  of  collision,  can  be  intro- 
duced against  the  owner,  because  the  master  represented  the  owner  and  was 
Us  agent. 

Approved  in  The  Severn,  113  Fed.  579,  admitting  master's  statements 
as  to  manner  collision  occurred;  The  Fremont,  3  Sawy.  572,  Fed.  Cas. 
5094,  applying  rule  in  holding  liable  for  collision  a  vessel  which  broke 
from  her  moorings ;  The  Lisbonense,  53  Fed.  301,  3  C.  C.  A.  539,  apply- 
ing rule  and  dividing  damages  where  both  steamers  were  at  fault;  The 
S.  S.  Wilhelm,  59  Fed.  173,  8  C.  C.  A.  72,  applying  rule  in  holding  tug 
liable  for  loss  of  tow  through  negligence. 

Declaration  and  acts  of  agents.    Note,  131  Am.  St^  Bep.  381. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presum]>- 
tion  against  him.    Note,  Ann.  Gas.  1914A,  924* 

8  WaU.  595-603,  19  !•.  Ed.  608,  DBEHMAN  v.  STIFIf. 

Provision  in  State  Constitution  that  no  person  shall  be  prosecuted 
civilly  for  acts  done  under  military  authority  during  Civil  War  is  constltii- 
tional,  and  will  bar  action  of  forcible  entry. 

Approved  in  Clark  v.  Dick,  1  Dill.  14,  Fed.  Cas.  2818,  holding  this  pro- 
vision a  good  defense  to  action  of  trespass;  Peerce  v.  Eatzmiller,  49 
W.  Va.  573,  setting  aside  judgment  under  such  provision;  Succession  of 
Colwcll,  34  La.  Ann.  270,  holding  children  of  prohibited  marriage,  after- 
ward legalized,  may  be  legitimated;  Antoni  v.  Greenhow,  107  U.  S.  775, 
27  L.  Ed.  471,  2  Sup.  Ct.  96,  holding  statute  regulating  payment  of  bonds 
for  taxes  valid. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  R.  A.  721. 
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Legislative  power  to  defeat  contingent  interests.    Note,  19  L.  B.  A. 
247. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  B.  A.  1915A| 
1156. 

BetroaetlTe  laws  may  be  passed  by  a  State  when  not  problbited  by  its 
Oonstitntioa,  provided  th^  do  not  impair  the  obligation  of  a  contract^ 
and  are  not  ez  post  facto. 

Approved  in  Peerce  v.  KitznuUer,  19  W.  Va.  673,  setting  aside  judg- 
ment under  constitutional  provision  that  no  person  should  be  prosecuted 
ofrilly  for  acts  of  war  during  Rebellion. 

f. 
8  Wall  608>639,  19  L.  Ed.  613,  HEPBTTBN  y.  GBIBWOLD. 

Neither  taxes  Imposed  by  a  State  nor  contracts  q^eciflcaUy  payable  in 
coin  or  bullion  may  be  satisfied  by  legal  tender  notes. 

Approved  in  Bridges  v.  Reynolds,  40  Tex.  212,  214,  a  note  specifically 
payable  in  gold  must  be  so  paid — this  portion  of  case  not  overruled; 
dissenting  opinion  in  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md.  549,  550, 
holding  that  dividends  need  not  be  paid  in  gold  if  not  so  appearing 
specifically. 

'  Statutes  are  not  to  receive  an  interpretation  conflicting  with  the  prin- 
ciples of  Justice  and  equity,  if  another  sense,  consonant  with  those  prin- 
ciples, can  be  given;  but  clear  Intent  prevails  over  this  rule. 

Approved  in  Eberhart  v.  United  States,  204  Fed.  893,  123  C.  C.  A. 
180,  holding  Congress  could  not  by  special  act  revive  time  in  which  mate- 
rialmen might  bring  suit  against  sureties  on  bond  of  person  contracting 
with  United  States. 

Contracts  made  before  1862  had  reference  to  coined  money,  and  were 
therefore  contracts  for  the  payment  of  coin. 

Approved  in  Morrow  v.  Rainey,  58  111.  359,  holding  mortgage  fore- 
closed before  legal-tender  acts,  cannot  be  redeemed  in  currency;  Cham- 
blin  V.  Blair,  58  111.  388,  holding  same  as  to  redemption  from  trust  deed ; 
Harreir  v.  Barnes,  34  Tex.  434,  holding  contracts  before  1862,  judgment 
is  for  coin;  Wills  v.  Allison,  4  Heisk.  392,  holding,  after  legal-tender 
acts,  a  contract  for  gold  is  payable  in  notes. 

Act  compelling  acceptance  of  anything  but  the  stipulated  payment 
impairs  the  obligation  of  the  contract. 

Cited  in  Lamb  v.  Chamness,  84  N.  C.  384,  arguendo. 

Court  reluctantly  holds  a  statute  unconstitutional,  and  will  not  do  so 
unless  it  be  clearly  shown. 

Approved  in  United  States  v.  Scott,  148  Ted.  433,  holding  void  Comp. 
Stats.  1901,  p.  3210,  making  it  criminal  for  interstate  carriers  to  compel 
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employees  to  agree  not  to  join  labor  tmions;  Wilton  ▼.  Weston,  48  Conn. 
338,  npholding  statute  making  town  liable  for  damages  to  sheep  by  dogs. 

Ah  power  In  tbe  Federal  government  arises  from  the  Oonstltiition,  9aA 
is  limited  by  its  terms. 

Approved  in  Day  v.  BnfBnton,  3  Cliff.  992,  Fed.  Cas.  3675,  holding  the 
United  States  cannot  tax  salary  of  State  jndge. 

Acts  of  Congress  inconsistent  with  the  Constitation  are  ineffectual. 
Approved  in  Roach  v.  Van  Riswick,  McAx.  &  M.  (D.  C.)  186,  hold- 
ing Congress  could  not  grant  legislative  authority  to  District  of  Colum- 
bia to  declare  judgment  liens  on  equitable  interests ;  State  v.  Wrightson, 
56  N.  J.  L.  211,  213,  22  L.  B.  A.  559,  560,  28  Atl.  65,  66,  holding  invalid 
a  law,  notwithstanding  long  usage;  dissenting  opinion  in  Legal-Tender 
Cases,  12  Wall.  571,  20  L.  Ed.  818,  majority  upholding  legal-tender  acts. 

Oongress  has  unrestricted  choice  of  means,  thon^  not  absolutely  neces- 
sary, if  appropriate,  plainly  adapted  and  really  ealcnlated  to  the  ends  of 
the  Constitution,  in  addition  to  power  expressly  granted,  but  not  to  any 
not  within  this  description,  nor  to  any  prohibited  by  or  inoonsisent  with 
the  spirit  of  the  Constitution. 

Approved  in  United  States  v.  Two  Hundred  and  Eighty-eight  Pack- 
ages, 103  Fed.  455,  sustaining  conviction  for  putting  coupons  in  pack- 
ages of  tobacco;  Legal-Tender  Cases,  12  Wall.  539,  574,  577,  600,  20 
*  L.  Ed.  808,  819,  820,  828,  holding  legal-tender  acts  valid;  Hancock  v. 
Taden,  121  Ind.  373,  16  Am.  St.  flsp.  401,  6  L.  B.  A.  578,  23  N.  E.  255, 
holding  valid  an  act  declaring  contracts  for  wages  in  kind  void;  Brcen 
▼.  Dewey,  16  Minn.  139,  141,  holding  valid  legal-tender  aots  as  to  sub- 
sequent debts;  Matter  of  Application  of  Jacobs,  98  N.  Y.  112,  50  Am. 
Bep.  645,  holding  unconstitutional  a  prohibition  of  tenement-house  cigars. 

Congress  has  power  to  emit  UUs  or  notes. 
Approved  in  Legal-Tender  Cases,  110  U.  S.  445,  28  L.  Bd.  218,  4  Sup. 
Ct.  128,  holding  it  may  make  notes  legal  tender;  Breen  v.  Dew^y,  16 
Minn.  140,  holding  valid  legal-tender  acts  as  to  subsequent  debts. 

Power  to  make  notes  legal  tender  for  prior  debts  is  not  expressly 
granted  to  Congress,  nor  is  it  an  incident  to  the  coinage  power,  the  war 
power,  the  power  of  regulating  commerce  or  the  power  of  boirowlng  money, 
and  is  inconsistent  with  the  Constitution,  because  it  vidlates  the  obligatiofii 
of  contracts,  takes  private  property  without  compensation  and  wtthoot  dae 
process  of  law. 

Approved  in  People  v.  Billings,  56  111.  486,  lands  sold  for  taxes,  prior 
to  legal-tender  acts,  must  be  redeemed  in  specie;  Fickling  v.  Marshall, 
22  La.  Ann.  507,  and  Lafitte  v.  Rivera,  23  La.  Ann.  33,  judgment  in  both 
on  a  debt  before  legal-tender  acts  made  payable  in  gold;  Breen  v. 
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Dewey,  16  Minn.  139,  140,  holdi](ig  valid  the  legaUtender  act  as  to  sub- 
sequent debts;  Martin  v.  Martin,  20  N.  J.  £q.  422,  427,  mortgages  made 
prior  to  legal-tender  aots  most  be  paid  in  eoin.;  Harrell  v«  Barnes,  34 
Tex.  435,  holding  judgment  on  note  made  prior  to  1862  must  be  for 
coin;  dissenting  opinion  in  Legal-Tender  Cases,  12  Wall.  572,  615,  634, 
20  L.  Ed.  819,  333,  339 ,  dissenting  opinion  in  Norwich  etc.  B.  R.  Co.  v. 
Johnson,  15  WaU.  196,  21  L.  Ed.  179,  and  dissenting  opinion  in  Legal- 
Tender  Case,  110  U.  S.  457,  28  L.  Ed.  217,  4  Sup.  Ct.  135,  majority  hold- 
ing ^n  all  cases  upholding  legal-tender  acts;  Hill  v.  Erwin,  44  Ali^.  666, 
holding  that  a  promissory  note  cannot  be  shown  to  have  been  for  Con- 
federate notes ;  Proctor  v.  Heaton,  114  Ind.  253, 15  N.  E.  23,  holding  one 
who  gave  a  note  for  double  the  amount,  instead  of  specie^  in  1865,  can- 
not question  the  consideration;  Fosdick  v.  Van  Husan,  21  Mich.  575, 
where  notes  are  tendered  and  no  objections  made  that  they  are  not  legal 
tender,  he  is  afterward  precluded  from  objecting  on  that  ground;  Wood- 
ruff V.  Woodruff,  52  N.  Y.  57,  59,  60,  61,  holding  that  where;  before  de- 
cision in  Hepburn  case,  parties  stipulated  to  return  notes  and  receive 
gold,  in  case  the  act  be  declared  void,  th^  are  bound  by  the  decision, 
notwithstanding  the  overruling;  Harris  v.  Jez,  55  N.  Y.  423,  14  Am. 
Rep.  287,  holding  a  tender  of  notes  before  overruling  did  not  discharge 
mortgage  lien;  In  re  Dunham,  8  Fed.  Cas.  38,  Troy  v.  Bland,  58  Ala. 
201,  Flower  v.  Lance,  59  N.  Y.  609,  and  Doll  v.  Earle,  59  N.  Y.  638,  all 
holding,  before  overruled,  all  prior  debts  payable  in  gold,  and  money 
paid  could  not  be  recovered  thereaftei*;  Kellogg  v.  Page,  44  Vt.  357,  8 
Am.  Rep.  385,  held  an  act  authorizing  State  treasurer  to  pay  interest  in 
coin  only  applied  while  this  was  the  rule  of  the  United  States  Supreme 
Court ;  Klauber  v.  Biggerstaff,  47  Wis.  560,  32  Am.  Rep.  778,  3  N.  W. 
629,  currency  not  legal  tender  is  legal  tender  unless  objected  to. 

Overruled  in  Legal-Tender  Cases,  12  Wall.  553,  669,  570,  20  L.  Ed, 
313,  818,  Dooley  v.  Smith,  13  WaU.  606,  20  L.  Ed.  549,  and  L^al-Tender 
Case,  110  U.  S.  438,  28  L.  Ed.  211,  4  Sup.  Ct.  124,  all  holding  legal-tender 
acts  valid  as  to  prior  debts;  Troy  v.  Bland,  58  Ala.  199,  Black  v.  Lusk, 
69  HI.  76,  Wadhams  v.  Gay,  73  HI.  423,  Crain  v.  McGoon,  86T11,  435,  29 
Am.  Rep.  40,  Belford  v.  Woodward,  158  111.  128, 129,  29  L.  R.  A.  597, 698, 
41  N.  E.  1099,  Richmond  v.  Dubuque  etc.  R.  R.  Co.,  33  Iowa,  503,  Balti- 
more etc.  E.  R.  Co.  V.  State,  36  Md.  540,  544,  Lovejoy  v.  Stewart,  23 
Minn.  101,  State  v.  Wrightson,  56  N.  J.  L.  211,  22  L.  R.  A.  560,  28  Atl. 
W,  Stockton  V.  Dundee  Mfg.  Co.,  22  N.  J.  Eq.  56,  and  Bridges  v.  Rey- 
nolds, 40  Tex.  213,  all  stating  that  the  case  was  overruled. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
618. 

An  act  by  the  Federal  government  which,  In  its  direct  operation,  im- 
pairs the  obligation  of  contracts,  is  inconsistent  with  the  spirit  of  the  Oon- 
fltttutloiik 
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Approved  in  In  re  Smith,  2  Woods,  460,  Fed.  Cas.  12,996,  holding  the 
United  States  may  pass  a  bankrupt  act;  In  re  Smith,  22  Fed.  Cas.  401, 
holding  United  States  may  pass  a  bankrupt  act;  dissenting  opinion  in 
Sinking-Fund  Cases,  99  U.  S.  764,  25  L.  Ed.  517,  majority  holding  law 
valid ;  Legal-Tender  Case,  110  U.  S.  469,  28  L.  Ed.  221,  4  Sup.  Ct.  141, 
majority  holding  legal>tender  acts  valid. 

Congress  has  a  right  to  make  notes  legal  tender  as  a  necessary  means 
to  the  war  power. 

Approved  in  Breen  v.  Dewey,  16  Minn.  142,  holding  valid  legal-ttoder 
act  as  to  subsequent  debts;  dissenting  opinion  in  Legal-Tender  Cases, 
12  Wall.  648,  20  L.  Ed.  343,  and  Legal-Tender  Case,  110  U.  S.  466,  gS 
L.  Ed.  217,  4  Sup.  Ct.  134,  majority  in  both  holding  legal-tender  notes 
valid. 

Congress  may  furnish  the  currency  of  the  United  States  by  coin,  notes 
of  the  United  States  or  by  banks. 

Approved  in  The  Legal-Tender  Case,  110  U.  S.  44$,  28  L.  Bd.  213,  4 
Sup.  Ct.  128,  holding  the  notes  may  be  made  l^al  tender. 

Congress  is  not  prohibited  ftom  passing  a  law  impairing  the  obliga- 
tion of  contracts. 

Approved  in  In  re  Smith,  8  N.  B.  R.  407,  22  Fed.  Cas.  401,  hold- 
ing United  States  may  pass  a  bankrupt  act;  Buckner  v.  Street,  1 
Dill.  249,  Fed.  Cas.  2098,  holding  contract  for  sale  of  slaves  invalidated 
by  thirteenth  amendment  to  United  States  Constitution;  dissenting 
opinion  in  Legal-Tender  Cases,  12  Wall.  660,  662,  663,  20  L,  Ed.  347,  348, 
majority  upholding  legal-tender  acts. 

Miscellaneous.  Cited  in  Willard  v.  Tayloe,  8  Wall.  568,  refusing  to 
consider  the  constitutionality  of  the  legal-tender  acts;  dissenting  opin- 
ion in  Legal-Tender  Cases,  12  Wall.  599,  616,  677,  20  L.  Ed.  327,  333, 
363,  incidentally;  Smith  v.  Ontario,  17  Blatchf.  242,  Fed.  Cas.  13,086, 
to  illustrate  that  though  a  decision  is  overruled,  the  judgment  stands; 
Glover  v.  Robbins,  49  Ala.  222,  20  Am.  Rep.  274,  incidentally. 

8  WaU.  639-640,  19  L.  Ed.  531,  BBODEBICK  V.  MAGBAW. 
Not  cited. 

8  Wall.  640,  19  !•.  Ed.  511,  McVEIGH  V.  X7NITED  STATES. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  838. 

8  Wall.  641-650,  19  L.  Ed.  422,  CHICOPEE  BANK  y.  FHHiADELPHIA 

BANK. 

Bank,  negligently  mislaying  note  left  for  collection,  so  that  no  steps 
could  be  taken  to  charge  prior  parties,  is  liable  to  holder. 
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Approved  in  First  Nat.  Bank  of  Birmingham  v.  First  Nat.  Bank  of 
Newport,  116  Ala.  532^  22  South.  979,  applied  to  loss  of  transfers  of 
land  certificates. 

Court,  having  suhmltted  the  evidence  on  hoth  sides,  may,  in  the  exer- 
cise of  its  discretion,  refuse  to  instruct  as  to  the  hurden  of  proof. 

Approved  in  J.  M.  Robinson,  Norton  &  Co.  v.  Tuscaloosa  Mills,  183 
Fed.  971,  106  C.  C.  A.  306,  holding  defendant  being  sued  for  goods  paid 
for  but  not  delivered,  setting  up  defense  that  goods  were  burned  pend- 
ing plaintiff's  orders,  had  burden  of  proof. 

'where  a  peculiar  obligation  rests  upon  a  person  to  take  care  of  goods 
Intrusted  to  him,  if  they  are  lost  or  damaged  in  his  custody,  the  presumption 
is  that  they  were  .lost  or  damaged  through  the  negligence  of  himself  or  his 
servant,  hut  this  may  be  rebutted. 

Approved  in  First  Nat.  Bank  of  Birmingham  v.  First  Nat.  Bank  of 
Newport,  116  Ala.  537,  22  South.  981,  applied  to  paper  at  bank  for  col- 
lection, and  lost. 

Necessity  for  actual  presentation  to  effect  dishonor  of  eommercial 
paper.    Note,  IS  L.  B.  A.  (N.  S.)  S05. 

Care  required  of  bankers  acting  as  agents  or  bailees.  Note,  38  Am. 
St.  Bep.  783. 

Care  required  of  bank  in  keeping  special  deposit.  Note,  32  L.  R.  A. 
769. 

Presumption  and  burdeir  of  proof  as  to  care  or  negligence  in  re- 
spect to  subject  of  bailment.  Note,  43  L.  B.  A.  (N.  8.)  1172, 
1190. 

8  WalL  660-672,  19  L.  Ed.  820,  MAGTJIBE  v.  TTXBB. 

Complete  titles  to  land  in  territory  ceded  by  France  need  no  legis- 
Ifttive  confirmation,  being  protected  by  the  treaty. 

Approved  in  Ainsa  v.  New  Mexico  &  Arizona  B.  R.,  175  U.  S.  81, 
44  L.  Ed.  81,  20  Sup.  Ct.  30,  holding  holders  of  complete  and  perfect 
Mexican  grants  may  assert  in  ordinary  court  of  justice;  Smyth  v.  New 
Orleans  Canal  etc.  Co.,  93  Fed.  921,  35  C.  C.  A.  646,  applied  to  French 
and  Spanish  grants. 

Spanisli  Governor  of  Louisiana  could  only  give  an  incomplete  title,  a 

mere  concession,  and  donees  must  have  It  confirmed,  under  act  of  Ck>ngress. 

Approved  in  Tyler  v.  Magwira^  17  Wall.  278,  21  L.  Ed.  582,  involving 

the  same  land ;  Smith  v.  Madison,  67  Mo.  704,  holding  that  a  decision  by 

commissioner  only  gives  equitable  title,  and  the  patent  the  legal  title. 

Where  documentary  evidences  of  title  contain  no  suiflcient  lines  to 
show  that  any  distinct  parcel  of  land  was  severed  ftom  the  public  domain. 
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the  concdsBion  creates  no  xlgbt  of  prlyate  property  wblch  can  be  maintained 
in  a  conrt  of  Jnetice,  without  antecedent  surrey  an!d  location. 

Approved  in  United  States  t.  Bonners  Ferry  Lumber  Co.,  184  Fed. 
189,  holding  beforie  survey  of  sections  coming  under  school  lands,  3tate 
had  no  right  to  convey  right  to  cut  timber  therefrom;  Carroll  v.  United 
States,  154  Fed.  431,  83  C.  C.  A.  245,  holding  purported  deed  to  unsur- 
veyed  land  could  not  be  ofiEered  in  evidence  in  action  for  unlawfully 
inclosing  public  lands. 

Courts  have  no  jurisdiction  to  deal  with  incomplete  land  daima,  even 
though  confirmed,  ei^er  as  to  fixing  boundaries,  this  belonging  to  ezecutiye, 
or  otherwise,  and  until  survey  made,  the  title  attaches  to  no  land. 

Approved  in  Territory  v.  Delinquent  Taxpayers,  12  N.  M.  175,  76  Pac. 
318,  imperfect  Mexican  grant  not  taxable  before  confirination  of  survey 
by  court  of  private  land  claims ;  Snyder  v.  Sickles,  98  U.  S.  211,  26  L.  Ed. 
101,  holding  the  party  not  entitled  to  a  patent  to  an  indefinite  conces- 
sion ;  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  578,  49  L.  Ed. 
605,  25  Sup.  Ct.  367,  arguendo. 

Patent  to  land  is  inoperative  where  it  is  refused  and  returned. 
Approved  in  Wood  v.  Pittman,  113  Ala.  215,  20  South.  974,  applied 
where  patent  was  refused  for  error. 

Secretary  of  Interior  may  recall  a  patent. 
Approved  in  Snyder  v.  Sickles,  98  U.  S.  211,  26  L.  Ed.  101,  Knight 
V.  United  States  Land  Assn^,  142  U.  S.  180,  86  L.  Ed.  980,  12  Sup.  Ct. 
263,  holding  the  secretary  might  order  a  new  survey;  Le  Roy  v. 
Clayton,  2  Sawy.  498,  499,  Fed.  Cas.  8268,  holding  a  land  commissioner 
may  recall  patent,  where  party  refuses  it  for  erroneous  location  and 
defects  in  proceedinji:s ;  Michigan  Land  etc.  Co.  v.  Rust,  68  Fed.  166^ 
15  C.  C.  A.  335,  allowing  recall  for  false  survey,  no  rights  having  inter- 
vened. 

Where  Federal  questions  are  involved  in  the  pleadings,  and  if  it  ap- 
pears that  none  of  the  other  defenses  afford  any  legal  answer,  the  case  ia 
properl:^  in  the  Supreme  Ck>urt,  as  it  will  not  presume  that  State  court  de- 
cided the  other  issue  erroneously  in  order  to  defeat  their  own  Jurisdiction. 
Approved  in  Elin^er  v.  State,  13  Wall.  263,  20  L.  Ed.  637,  refusing: 
jurisdiction. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  "jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  477. 

Olaim  to  land  never  patented  nor  surveyed  cannot  he  eonverted  to  a 
complete  title  except  by  legal  survey  and  by  duly  ezeented  patent;  no  rights 
can  arise  through  the  statute  of  limitations. 
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Distiogaished  in  Jopling  y.  Chachere,  107  La.  628,  32  South.  246, 
holding  latent  defect  in  tax  sale  not  depriving  sale  from  being  made 
the  basia  of  ten  years'  prescription. 

m 

On  rerendng  decree  of  State  Sapreme  Court,  rererslng  lower  courts 
mraal  practLoe  is  to  remand  it  for  further  proceedings,  in  conf ormitj  with 
the  opinion,  and  not  to  direct  alBrmance  of  decree  of  lower  court. 

Approved  in  Stanley  y.  Schwalby,  162  U.  S.  280,  40  L.  Bd.  969, 16  Sup. 
Gt.  766,  reversing  and  remanding,  with  directions  to  dismiss  as  to  the 
United  States,  and  to  give  judgment  for  other  defendants. 

Miscellaneous.  Cited  in  Troll  y.  St.  Louis,  267  Mo.  660, 168  S.  W.  172, 
for  history  of  Brazeau  Reservation;  Tyler  v.  Maguire,  17  Wall.  28^, 
21  L.  Ed.  688,  Ma^cwire  v.  Tyler,  47  Mo.  126,  and  Tyler  y.  Wells,  67 
Mo.  476,  476,  477,  478,  which  involved  the  same  title;  Tyler  y.  Wella,  2 
Mo.  App.  631,  referring  to  survey  had  therein, 
yi— «7 
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IX  WALLACE. 


9  Wan.  1-12,  19  Ii.  Ed.  690»  MEAIJB  v.  NEAI^EB. 

Wliere  eTldence  makes  out  a  case  for  relief  different  from  tbat  stated 
In  Mil*  tlie  eonrt  may,  of  its  own  motion  and  for  pnrpoeee  of  jostice,  allow 
amendment  after  lieaiing  and  f>efore  decree. 

ApproTed  in  United  States  v.  Lake  Shore  ft  M.  S.  Ry.  Co.,  203  Fed. 
315,  holding  in  suit  to  enjoin  further  performance  of  agreement,  plead- 
ing eonld  be  amended  so  that  sales  by  trustee  of  stock  could  be  enforced ; 
Mellwood  Distilling  Co.  v.  Harper,  167  Fed.  396,  397,  allowing  correction 
of  clerical  error  in  bill  after  trial  and  decision ;  In  re  Broadway  Savings 
Trust  Co.,  152  Fed.  154,  81  C.  C.  A.  58,  holding  creditor  who  fails  to 
appear  or  answer  to  petition  in  bankruptcy  waives  all  objections  to  sub- 
sequent amendments ;  Bulte  v.  Igleheart  Bros.,  137  Fed.  502,  70  C.  C.  A. 
76,  upholding  refusal  of  amendment  of  bill  for  infringement  of  patent; 
Union  Cent.  etc.  Ins.  Co.  v.  Phillips,  102  Fed.  27,  41  C.  C.  A.  263, 
reversing  decree  to  permit  amendment  of  bill  to  conform  to  evidence; 
Kinney  v.  Craig,  103  Va.  167,  48  S.  E.  867,  868,  where  record  in  suit 
to  recover  debt  secured  by  vendor's  lien  showed  right  of  plaintiff  to 
recover  from  any  property  owned  by  defendant  at  time  -of  debt,  and  that 
he  had  given  property  in  trust  to  children,  bill  amendable  by  allegation 
that  deed  made  to  defraud  plaintiff;  Hardin  v.  Boyd,  113  U.  S.  764^ 

28  L.  £d.  1144,  5  Sup.  Ct.  775,  permitting  amendment  asking  in  alter- 
native for  decree  for  balance  of  purchase  money  where  original  bill 
prayed  to  set  aside  conveyance;  Oraffam  v.  Bui^ess,  117  U.  S.  195,. 

29  L.  Ed.  844,  6  Sup.  Ct.  694,  allowing  amendment  to  bill  to  set  aside 
sheriff's  sale  praying  for  delivery,  adding  alternative  prayer  to  redeem^ 
Richmond  v.  Irons,  121  U.  S.  47,  80  L.  Ed.  870,  7  Sup.  Ct.  796,  allowing 
amendment  making  all  creditors  and  all  stockholders  parties,  original 
bill  being  by  judgment  creditor  of  insolvent  national  bank  for  discovery 

(899) 
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of  assets  and  judicial  administration  of  bank's  affairs;  Wiggins  Ferry 
Co.  V.  Ohio  etc  Ry.  Co.,  142  U.  S.  414,  S5  L.  Ed.  1062,  12  Sup.  Ct.  194, 
remanding  case  to  allow  plaintifE  claiming  rent  for  use  of  property,  as 
landlord,  to  amend,  so  as  to  obtain  equitable  compensation;  In  re  San- 
ford  Fork  etc.  Co.,  160  U.  S.  259,  40  L.  Ed.  417, 16  Sup.  Ct.  294,  allowing 
plaintiff  to  amend  after  decree  in  his  favor  upon  exceptions  to  answer 
has  been  reversed;  Battle  v.  Mutual  Life  Ins.  Co.,  etc.,  10  Blatchf.  424, 
Fed.  Cas.  1109,  allowing  amendment  of  bill  to  make  it  conform  to  proofs, 
on  final  hearing  before  decree;  Collinson  v.  Jackson,  8  Sawy.  358,  14 
Fed.  306,  allowing  amendment  alleging  value  of  land  to  bill  to  set  aside 
conveyance;  Hamilton  v.  Southern  Nevada  etc.  Min.  Co.,  13  Sawy.  120, 
121,  33  Fed.  568,  allowing  defendant  to  amend,  so  as  to  obviate  objec- 
tion, raised  in  complainant's  closing  arg^ument,  that  evidence  was  irrel- 
evant; Burgess  v.  Graffam,  10  Fed.  219,  allowing  amendment  to  make 
bill,  ^  not  framed  as  bill  to  redeem,  conform  to  proof  establishing  right 
of  redemption;  Maynard  v.  Tilden,  28  Fed.  703,  allowing  amendments 
to  bill  meeting  proofs  and  answer  and  suggesting  additional  parties  de- 
fendant; Mackintosh  v.  Flint  etc.  R.  Co.,  34  Fed.  614,  allowing  bill  to 
enjoin  purchase  of  road,  dismissed  as  to  improper  defendants,  to  stand 
as  supplemental  to  original  bill  seeking  recognition  of  complainants' 
rights  as  stockholders;  Nellis  v.  Pennock  Mfg.  Co.,  38  Fed.  380,  allow- 
ing insertion  of  omitted  claim  for  damans  and  profits  in  bill  fpr  ac- 
counting on  infringement;  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe 
Co.,  57  Fed.  692,  24  L.  B.  A.  421,  6  C.  C.  A.  508,  treating  bill  as  if 
amended  to  conform  to  proofs  where  objection  not  raised  in  lower 
court;  Belton  v.  Apperson,  26  Gratt.  217,  allowing  bill  to  enjoin  sale 
to  be  amended  so  as  to  charge  usury  to  avoid  note  secured  by  land  about 
to  be  sold;  Ratliff  v.  Sommers,  55  W.  Va.  37,  46  S.  E.  715,  arguendo. 

Distinguished  in  Ferguson  Contracting  Co.  v.  Manhattan  Trust  Co., 
118  Fed.  794,  55  C.  C.  A.  529,  sustaining  court's  refusal  to  allow 
amended  cross-bill  to  be  filed  six  months  after  hearing  closed;  Ghibbins 
V.  Laughtensch lager,  75  Fed.  619,  refusing  defendant  in  mechanic's  lien 
suit  leave  to  amend  answer  changing  allegations  of  citizenship,  after 
hearing  and  decision;  Bass  v.  Feigenspan,  82  Fed.  261,  denying  leave 
io  amend  bill  to  enjoin  infringement  of  trademark,  where  substantial 
justice  could  be  rendered  without  amendment,  which  merely  enlarged 
scope  of  bilL 

Amended  bill  for  spedflc  perf onnance  will  be  allowed  after  heazlng  oa 
<»rlglnal  bill,  and  before  decree,  where  subject  matter  of  both  bills  is  same, 
and  the  proof  sustains  contract,  consideratioii,  promise  and  part  perfovm- 
ance  alleged  in  amended  biU. 

Approved  in  Lakin  v.  Sierra  Buttes  Gold  Min.  Co.,  11  Sawy.  250,  25 
Fed.  349,  allowing  amendment  to  bill  to  correspond  to  proof  that  patent 
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obtained  without  notice;  Church  v.  Holcomb,  45  Mich.  40,  7  N.  W.  234, 
remanding  record  to  change  bill  to  establish  lien  to  bill  for  foreclosure 
where  proofs  established  foreclosure  case. 

Distinguished  in  Western  Wheeled  Scraper  Co.  v.  Oahagan,  152  Fed. 
650,  holding  where  bill  was  for  infringement  of  patents,  and  conspiracy 
against  defendants,  court  was  not  empowered  to  permit  amendment  of 
bill  substituting  different  cause  of  action. 

Equity  protects  parol  gift  of  land  where  donee  takes  possesaion  and 
makes  improvements;  thus,  an  antenuptial  gift  on  condition  that  donee» 
about  to  mairy  donor's  son,  build  a  house  on  the  land,  will  he  enforced  after 
performance  by  donee. 

Approved  in  Whitney  v.  Hay,  181  U.  S.  90,  45  L.  Ed.  764,  21  Sup.  Ct, 
542,  declaring  title  held  in  trust  for  one  under  verbal  agreement  partly 
performed  to  care  for  grantor;  Einsell  v.  Thomas,  18  Cal.  App.  688, 
124  Pae.  222,  enforcing  parol  gift  of  homestead  by  husband  and  wife 
to  their  son;  Whitney  v.  Hay,  15  App.  D.  C.  186,  enforcing  parol  gift 
of  land  where  promisee  faithfully  performed  and  promisor  is  dead; 
Sires  v.  Melvin,  135  Iowa,  467,  113  N.  W.  109,  upholding  parol  gift  of 
land  followed  by  long  possession;  Baldwin  v.  Baldwin,  73  E^an.  44, 
4  L.  B.  A.  (N.  S.)  957,  84  Pac.  570,  discussing  character  of  possession 
necessary  to  make  parol  agreement  to  convey  lands  enforceable;  Merri- 
man  v.  Merriman,  75  Neb.  225,  106  N.  W.  175,  appl3dng  rule  to  life 
estate ;  Halsell  v.  Renf row,  14  Okl.  692,  78  Pac.  123,  holding  sending  of 
surveyors  on  to  land  not  taking  of  possession  sufficient  to  take  parol 
agreement  for  sale  of  lands  out  of  statute;  Riggles  v.  Emey,  154  U.  6. 
253,  38  L.  Ed.  980,  14  Sup.  Ct.  1085,  enforcing  oral  agreement  for  sale 
and  division  of  homestead,  after  part  performance;  Townsend  v.  Van- 
derwerker,  160  U.  S.  183,  40  L.  Ed.  887,  16  Sup.  Ct.  261,  holding 
complainant  entitled  to  conveyance  under  parol  agreement,  under  which 
he  erected  house  and  took  possession,  though  he  relinquished  possession 
subsequently;  Ward  v.  Cochran,  71  Fed.  131,  18  C.  C.  A.  1,  holding 
vendee  in  possession  under  parol  contract  of  sale  could  plead  contract 
and  payment  as  estoppel  in  ejectment;  Hardesty  v.  Richardson,  44  Md. 
624,  22  Am.  Bep.  62,  decreeing  conveyance  of  land  granted  by  parol  g^ft 
to  son  taking  possession  and  making  improvements ;  Burkholder  v.  Lud- 
lam,  30  Gratt.  261,  32  Am.  Bep.  670,  upholding  conveyance  in  accord- 
ance with  parol  promise,  if  donee  would  live  on  and  improve  land, 
against  prior  judgment  liens ;  Stoiy  v.  Black,  5  Mont.  50,  51  Am.  Bep.  48, 
1  Pac.  9,  sustaining  parol  gif{  to  son  entering  into  exclusive  possession 
and  making  improvements ;  Woodbury  v.  Gardner,  77  Me.  71,  74,  decree- 
ing specific  performance  of  parol  agreement  to  convey  farm,  wliere 
donee  took  x)ossession,  paid  taxes  and  made  improvements;  West  v. 
Bundy,  78  Mo.  410,  enforcing  oral  gift  of  farm  where  donee  changed 
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his  condition  in  life  to  enter  into  possession;  Anderson  y.  Shockley,  82 
Mo.  265,  decreeing  specific  performance  of  oral  gift  made  on  condition 
of  improvements,  which  were  made;  Dozier  v.  Matson,  94  Mo.  332, 
4  Anj.  St.  Rep.  890,  7  S.  W.  270,  sustaining  title  of  donee  under  oral 
gift,  who  had  made  improvements,  against  claims  of  creditors;  Dawson 
V.  McFaddin,  22  Neb.  136,  34  N.  W.  341,  decreeing  specific  performance 
of  oral  contract  to  convey  land  after  improvements  made;  Ford  v. 
Steele,  31  Neb.  524,  48  N.  W.  272,  enforcing  parol  gift,  made  to  induce 
donees  to  move  into  the  State  and  improve  land;  Wylie  v.  Charlton,  43 
Neb.  846,  62  N.  W.  222,  following  rule ;  Learey  v.  Drake,  62  N.  H.  394, 
laying  down  similar  rule  where  donee  made  improvements  on  faith  of 
oral  promise  to  convey;  Wells  v.  Wells,  7  Utah,  75,  24  Pac.  764,  enforc- 
ing erroneous  construction  of  reservation  in  deed,  acted  on  by  parties 
who  made  improvements,  as  if  correct;  Halsey  v.  Peters,  79  Va.  65, 
enforcing  specific  performance  of  parol  gift  where  donee  gave  up  a 
valuable  business  to  9^cept  ^ft. 

Distinguished  in  Logue  v.  Langan,  151  Fed.  458,  81  C.  C.  A.  271, 
holding  where  donee  made  only  trifling  improvements  and  evidence  was 
uncertain  as  to  whether  conveyance  was  to  be  in  fee,  for  life,  years  or 
at  sufferance,  it  was  insufficient  to  establish  gift;  Rowe  v.  Henderson, 
4  Ind.  Ter.  603,  76  S.  W.  252,  holding  evidence  of  parol  gift  insufficient ; 
Bigelow  V.  Bigelow,  93  Me.  451,  45  Atl.  517,  holding  under  circumstances 
repairs  too  trivial  to  enforce  verbal  agreement  to  convey;  Hawkes  v. 
Slight,  110  Wis.  128,  85  N.  W.  722,  holding  facts  insufficient  to  suppoi-t 
parol  gift  of  land;  Curlin  v.  Hendricks,  35  Tex.  245,  holding  donee  un- 
der parol  gift,  in  possession  and  having  made  valuable  improvements, 
acquired  no  title;  Peek  v.  Peek,  77  Cal.  108,  11  Am.  St.  Rep.  246,  1 
L.  R.  A.  185, 19  Pac.  227,  holding  marriage  and  joint  possession  not  suffi- 
cient part  performance  to  take  oral  antenuptial  contract  to  convey  land 
out  of  statute  of  frauds;  Howell  v.  Ellsberry,  79  Ga.  481,  5  S.  E.  99, 
holding  parol  gift  of  land  and  improvements  not  sufficient  without  de- 
cree of  specific  performance  vesting  legal  title  to  support  ejectment 
against  donor's  subsequent  purchaser;  Donnell  v.  Wylie,  85  Me.  146,  26 
Atl.  1093,  where  mortgages  were-  taken  up  by  one  who  allowed  mortgasror 
to  remain  on  premises,  and  expressed  intention  to  give  mortgagor  the 
property,  no  equitable  title  vested  in  donee;  Griggsby  v.  Osborn,  82  Vt. 
373,  refusing  specific  performance  where  gift  not  clearly  proven ;  Frame 
V.  Frame,  32  W.  Va.  477,  5  L.  R.  A.  330,  9  S.  E.  906,  refusing  specific 
performance  of  deed  for  love  and  affection^  where  suit  not  instituted  for 
thirty-one  years  and  third  parties'  rights  intervened;  Goodwin  v.  Bart- 
lett,  43  W.  Va.  336,  27  S.  E.  326,  refusing  specific  performance  of  parol 
contract  to  convey  land  where  grantee  never  took  possession* 
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Explained  and  limited  in  Murphy  v.  Stell^  43  Tez.  134,  holding  parol 
gift  of  lan-d,  accompanied  by  donee's  possession,  enforceable  in  equity 
where  gift  dear. 

Evidence  sufficient  to  establish  parol  gift  of  land.    Note,  12  Amu 
Oaji.  494. 

Right  to  specific  performance  of  oral  contract  for  land  in  case  of 
part  performance.    Note,  6  £.  R.  0.  746. 

On  a  bill  for  spjBcific  performance  of  a  parol  gift  to  convey  land.  It  is 
sofllcient  to  make  out  the  case  aa  stated,  with  reasonable  certainty. 

Approved  in  Bevington  v.  Bevington,  133  Iowa,  358, 12  Ann.  Gas.  490^ 
9  Lb  R.  A.  (N.  S.)  508,  110  N.  W.  843,  holding  where  donee  had  built 
home  on  land  and  lived  therein,  parol  gift  should  be  upheld ;  Douglass  v. 
Snow,  77  Me.  95,  decreeing  specific  performance  of  parol  agreement  to 
convey  land;  Wylie  v.  Charlton,  43  Neb.  846|  62  N.  W.  222^  following 
rule. 

9  WalL  12^22,  19  !■.  Ed.  541»  SEE8E  T.  UNITED  STATER 

Change  in  an  original  contract,  without  surety's  consent,  releases  him; 
tbns  a  Btlpalatlon  for  trial  at  a  future  uncertain  time  releasee  surety  oiv 
recognizance  providing  for  appearance  at  next  or  any  subseauant  term. 

Approved  in  Eberhart  v.  United  States,  204  Fed.  890,  892, 123  C.  C.  A. 
180,  holding  expiration  of  one  year  after  work  completed  without  suit 
begun  to  enforce  claims,  discharged  sureties;  American  Bonding  Co.  v. 
United  States,  167  Fed.  921,  93  C.  C.  A.  310,  holding  where  surety  did 
not  consent  to  change  in  work,  he  is  not  liable  for  additional  cost  of 
such  change ;  McMullen  v.  United  States,  167  Fed.  463,  93  C.  C.  A.  96, 
holding  contractor's  sureties  discharged  by  extension  of  time  to  complete 
work;  Zeigler  v.  Hallahan,  131  Fed.  208,  66  C.  C.  A.  1,  where  lease  bound 
tenant  to  keep  and  pay  rent  for  premises,  and  at  end  of  term  deliver 
them  in  good  condition,  modification  by  provision  that  in  case  of  de- 
struction rendering  premises  untenantable  lease  should  be  void  releases 
surety;  Ziegler  v.  Hollahan,  126  Fed.  791,  holding  surety  released,  lease 
changed  without  consent;  Clark  v.  Qerstley,  26  App.  D.  C.  208,  holding 
extensions  of  time  for  payment  for  valuable  consideration  moving  to 
principal,  discharges  stirety;  Orleans  etc.  Ry.  Co.  v.  International  Const. 
Co.,  113  La.  413,  37  South.  11,  applying  rule  where  stipulation  in  build- 
ing contract  that  bonds  be  deposited  with  trust  company  to  be  disposed 
of  to  raise  money  changed  to.  another  scheme ;  Stem  v.  Sawyer,  78  Vt. 
12,  13,  112  Am.  St.  Rep.  894,  61  Atl.  38,  sale  of  portion  of  leased  prem- 
ises with  tenant's  consent  releases  tenant's  surety;  United  States  v. 
Backland,  33  Fed.  157,  holding  surety  on  recognizance  discharged  by 
agreement  postponing  appearance  of  defendant;  Eamshaw  v.  Boyer,  60 
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Fed.  530,  531,  holding  surety  on  ore-buying  contract  released  by  agree- 
ment extending  time  of  purchase;  United  States  Glass  Co.  v.  West 
Virginia  Flint  Bottle  Co.,  81  Fed.  995,  holding  alteration  as  to  time  of 
delivery  of  machines  released  sureties  on  contract;  United  States  v. 
Freel,  92  Fed.  301,  holding  contractor's  surety  released  by  changes  not 
contemplated  by  contract  providing  fir  alterations;  People  v.  McRey- 
nolds,  102  Cal.  312,  36  Pac.  591,  holding  surety  released  by  order,  order- 
ing defendant  into  sheriff's  custody,  though,  subsequently  set  aside; 
Lamonte  v.  Ward,  36  Wis.  563,  holding  order  vacating  attachment  for 
contempt  released  sureties  and  subsequent  order  could  not  restore  their 
Uability;  Prairie  State  Bank  v.  United  States,  164  U.  S.  238,  41  L.  Ed. 
418,  17  Sup.  Ct.  146,  holding  rights  of  contractor's  surety  not  affected 
by  subsequent  arrangement  between  government  and  contractor  to  make 
final  payment  to  third  party;  dissenting  opinion  in[  Jacksonville  etc 
R.  R.  Co.  V.  Hooper,  85  Fed.  624,  29  C.  C.  A.  382,  majority  holding  agree- 
ment for  delay  looking  to  settlement  of  judgment  did  not  release  sure- 
ties on  supersedeas  bond;  dissenting  opinion  in  Graves  v.  Merrill,  67 
Minn.  474,  70  N.  W.  566,  majority  holding  partial  payments  in  excess  of 
contract  installments  did  not  release  contractor's  surety;  United  States 
V.  American  Bond  etc.  Co.,  89  Fed.  929,  32  C.  G.  A.  420,  holding  surety 
released  by  application  to  contractor's  prior  debt  of  proceeds  of  con- 
tract;  State  V.  Lambert,  44  W.  Va.  311,  28  S.  E.  932,  holding  failure  of 
surety  to  produce  principal  need  not  be  entered  of  record. 

Distinguished  in  Wilkinson  v.,  McEimmie,  229  U.  S.  593,  57  L.  Ed. 
1343,  33  Sup.  Ct.  879,  holding  immaterial  change  did  not  dischaige 
surety  on  bond;  Guaranty  Co.  v.  Pressed  Brick  Co.,  191  U.  S.  423,  48 
L.  Ed.  242,  24  Sup.  Ct.  142,  holding  surety  company  not  released,  time 
not  tmreasonably  extended  nor  company  prejudiced  thereby;  United 
States  V.  Lynch,  192  Fed.  368,  holding  surety  not  discharged  by  bind- 
ing extension  where  he  had  no  knowledge  of  it,  or  of  time  of  payment, 
notwithstanding^  loss  to  him;  United  States  v.  Graner,  155  Fed.  681, 
surety  of  defendant  held  on  charge  of  deserting  the  mails  is  liable  though 
defendant  was  indicted  for  stealing  the  mail ;  United  States  v.  Ambrose, 
7  Fed.  557,  rejecting  evidence  in  scire  facias  on  a  recognizance  to  con- 
tradict facts  in  record  of  forfeiture ;  Fertig  v.  Bartles,  78  Fed.  867,  hold- 
ing extension  of  greater  credit  than  that  for  which  surety  agreed  to  be 
bound  did  not  release  surety ;  United  States  v.  Freel,  92  Fed.  301,  hold- 
ing contractor's  surety  not  released  by  changes  contemplated  by  original 
contract;  Cross  v.  Allen,  141  U.  S.  537,  36  L.  Ed.  849,  12  Sup.  Gt  71, 
holding  changes  as  to  mortgage  debt  did  not  release  property  of  debtor's 
wife,  mortgaged  as  security  for  his  debt;  State  v.  Spear,  54  Vt.  504,  505, 
holding  bail  not  discharged  because  indictment  not  entered  until  suc- 
ceeding term  after  it  was  presented;  Walla  Walla  Co.  v.  Ping,  1  Wash. 


905  UoOOON  V.  SCALES.  9  WaU.  23-32 

Ter.  347,  holding  sureties  not  liable  on  bond  where  penal  smn  was  filled 
in  after  execution. 

Sureties  on  a  recognisance  for  appearance  of  party  may  at  any  time 
arrest  and  surrender  blm;  therefore,  stipulation  between  parties  to  action 
permitting  Mm  to  leave  country  temporarily,  releases  sureties. 

Approved  in  United  States  v.  Lee,  170  Fed.  614,  court  may  refuse  to 
accept  surety  who  has  been  indemnified  or  who  does  not  intend  to  se- 
cure appearance  of  accused ;  Netograph  Mfg.  Co.  v.  Scrugham,  197  N.  Y. 
381, 184  Am.  St.  Bejp.  886,  27  L.  E.  A.  (K.  S.)  333,  90  N.  E  963,  accused 
out  on  bail  is  not  privil^ed  from  service  of  process  in  civil  case;  Carr 
V.  Sutton,  70  W.  Va.  420,  74  S.  E.  240,  holding  surety  discharged  where 
bail  in  disregard  of  duty  negligently  failed  to  arrest  principal  who  es- 
capes ;  State  v.  Biesman,  12  Mont.  16,  29  Pac.  536,  holding  sureties  on 
recognizance  liable  where  appeal  dismissed;  State  v.  Lingerfelt,  109 
N*.  C.  778,  14  L.  B.  A.  608,  14  S.  E.  76,  holding  bail  entitled  to  arrest 
principal  after  recognizance  forfeited  and  to  use  reasonable  force; 
People  V.  Stanford,  77  Cal.  381,  18  Pac.  90,  arguendo. 

Bight  of  sureties  in  bail  bond  to  arrest  principal  in  other  state. 
Ifote,  14  L.  B.  A.  606. 

Miscellaneous.  Cited  in  United  States  t.  Spaulding,  3  Dak.  Ter.  103, 
13N.  W.640. 

9  WaU.  28-32,  19  L.  Ed.  546,  McOOOK  T.  BOALEa 

Bale  for  State  taxes  on  lands  owned  by  United  States  vests  no  title 
as  Against  subsequent  patentee. 

Approved  in  People  v.  United  States,  93  111.  38,  84  Am.  Bep.  160,  hold- 
ing taxes  on  land  owned  by  United  States  and  leased  for  ninety-nine 
years  void ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  168,  29  L.  Ed.  851,  6 
Sup.  Ct.  679,  holding  sale  for  nonpayment  of  taxes  levied  on  land  after 
purchase  at  tax  sale  by  United  States  and  resold  to  owner  void. 

Distinguished  in  Logan  v.  Clark  County,  51  Kan.  753,  33  Pac.  604, 
holding  Indian  lands  subject  to  State  taxation  after  sale  and  payment 
of  first  installment,  under  act  of  Congress ;  State  v.  Central  Pacific  R.  R. 
Co.,  21  Nev.  256,  30  Pac.  687,  sustaining  State  assessment  of  "possessory 
claim"  of  surveyed  government  lands. 

Exemption  from  taxation  or  assessnient  of  lands  oWned  by  govern- 
mental ][)odies  or  in  which  they  have  an  interest.  Note,  182  Abl 
St.  Bep.  818,  849. 

Exemption  of  public  property  from  taxation.  Note^  22  E.  B.  0. 
446. 
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Supreme  Court  looks  to  law  of  State  wliere  land  i£  sitnate,  for  rules 
goyeming  its  descent,  alienation  and  transfer,  and  for  construction  of  con- 
veyances. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  113,  59  L.  Ed.  868,  35  Sup.  Ct. 
526,  applying  rule  in  reference  to  oil  and  gas  lease  in  Illinois ;  Olmsted 
V.  Olmsted,  216  U.  S.  393,  25  L.  R.  A.  (N.  S.)  1292,  54  L.  Ed.  533,  3(» 
Sup.  Ct.  292,  holding  where  children  were  legitimatized  by  law  of  Mich- 
igan, they  were  not  entitled  to  share  in  estate  of  land  in  New  York, 
where  Michigan  law  had  been  passed  after  vesting  of  such  land  in  other 
legitimate  children;  Clarke  v.  Clarke,  178  U.  S.  191,  44  L.  Ed.  1031,  20 
Sup.  Ct.  875,  upholding  power  of  State  court,  where  land  situated,  to 
appoint  guardian  of  minor;  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed. 
14,  applying  rule  in  construing  conveyance  of  land  in  South  Carolina 
by  one  in  trust;  Williams  v.  Adler-Goldman  Commission  Co.,  227  Fed. 
376,  holding  question  whether  conveyance  is  fraudulent  as  to  creditors 
is  to  be  determined  in  Federal  court  by  local  law;  Klinger  v.  Hyman, 
223  Fed.  265,  138  C.  C.  A.  499,  applying  rule  in  relation  to  transfer  of 
personal  property  by  debtor;  Southern  Pac.  Co.  v.  Western  Pac.  Ry. 
Co.,  144  Fed.  179,  determining  title  to  Oakland  waterfront;  Hubbird  v. 
Goin,  137  Fed.  826,  70  C.  C.  A.  320,  construing  deed  to  daughter  and  chil- 
dren, with  provision  that  she  do  not  sell  or  encumber  land,  but  retain 
it  for  use  of  herself  and  children  forever,  as  not  within  Shelley's  Case; 
Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  122  Fed.  160,  following  State 
law  in  determining  compensation  for  taking  land  under  eminent  domain ; 
Williams  v.  Gaylord,  102  Fed.  374,  42  C.  C.  A.  401,  holding  construction 
of  State  court  as  to  corporation's  power  to  sell,  lease,  mortgage,  etc., 
lands  binding  upon  Federal  court;  Norton  v.  House  of  Mercy,  101  Fed. 
389,  41  C^  C.  A.  396,  applying  rule,  holding  however  charitable  corpora- 
tion estopped  by  court's  decision  as  to  incapacity  from  claiming  lands  in 
New  York;  Hannah  v.  Vensel,  19  Ida.  801,  116  Pac.  117,  construing 
mortgage  as  merely  creating  lien  according  to  local  law;  St.  Louis  etc. 
R.  Co.  V.  Mounts,  44  Okl.  364,  144  Pac.  1038,  action  under  Federal  stat- 
ute governing  bills  of  lading  is  controlled  by  procedure  of  State  court; 
Lyndon  Lumber  Co.  v.  Sawyer,  135  Wis.  531, 116  N.  W.  257,  holding  con- 
veyance executed  in  Illinois  of  lands  in  Mississippi  is  governed  by  laws 
of  latter ;  Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S.  636,  24  L.  Ed.  861, 
holding  that  State  statutes,  providing  for  redemption  after  sale,  are 
obligatory  on  Federal  courts;  Myers  v.  Reed,  9  S&wy,  137,  17  Fed.  404, 
following  Oregon  court  in  holding  that  conveyance  in  fee  to  husband 
and  wife  gave  them  an  estate  in  entirety;  Benedict  v.  St.  Joseph  etc. 
R.  Co.,  19  Fed.  176,  holding  Kansas  statute,  prohibiting  sale  for  six 
months  after  foreclosure,  binding;  Missouri  etc.  Trust  Co.  v.  Krumseig, 
77  Fed.  40,  23  C.  C.  A.  1,  holding  Minnesota  statute,  providing  for  can- 
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cellation  of  securities  for  usurious  contracts,  obligatory  on  Federal 
courts;  Deck  v.  Whitman,  96  Fed.  886,  following  Tennessee  statutes 
regulating  remedy  on  mortgage  contract ;  De  Vaughn  v.  Hutchinson,  165 
U,  S.  570,  41  L.  Ed.  829,  17  Sup.  Ct.  462,  construing  will  devising  real 
estate  in  District  of  Columbia  according  to  Maryland  law;  Clopton  v. 
Booker,  27  Ark.  487,  sustaining  bill  against  foreign  administratrix  to 
determine  title  to  Arkansas  lands;  Thompson  v.  Kyle,  39  Fla.  594,  68 
Am.  St.  B0p.  196,  23  South.  16,  holding  mortgage  on  Florida  lands  in- 
valid in  Alabama,  where  executed,  enforceable  in  Florida;  Robards  v. 
Marley,  80  Ind.  187,  holding  that  quitclaim  deed  to  Kansas  lands  under 
Kansas  laws  conveyed  only  life  estate;  Poindexter  v.  Burwell,  82  Va. 
514,  reversing  decree  ordering  sale  and  partition  of  land  in  Texas;  dis- 
senting opinion  in  Burbank  v.  Conrad,  96  U.  S.  309,  24  L.  Ed.  729, 
majority  holding  failure  to  comply  with  Louisiana  r^istry  act  did  not 
inure  to  benefit  of  purchaser  at  confiscation  sale  by  the  United  States. 
Distinguished  in  Bethell  v.  Bethell,  54  Ind.  430,  23  Am.  Bep.  652,  hold- 
ing, in  accordance  with  Indiana  law,  that  no  covenant  was  implied  in 
contract  made  in  Indiana  for  conveyance  of  land  in  Missouri;  Poin- 
dexter V.  Burwell,  82  Va.  514,  ordering  conveyance  of  land  situate  in 
Texas  or  alternative  money  decree. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  486. 

Deed  in  trust  for  a  bank,  settling  grantor's  indebtedness,  unsigned  by 
trustee  and  accepted  silently,  his  powers  being  subject  to  direction  of  l>ank'8 
officers,  is  a  passive  trust  vesting  in  bank  a  title  subject  to  attachment 
and  execution. 

Approved  in  Thompson  v.  Conant,  52  Minn,  211,  53  N.  W.  1146,  hold- 
ing deed  to  "C,  as  trustee  for  B"  a  passive  trust  vesting  <  no  title  in 
trustee.  • 

Where '  attachment  proceedings  are  questioned  collaterally,  errors  not 
affecting  Juzisdiction  will  not  be  considered,  and  every  consistent  pre- 
sumption must  be  made  in  favor  of  validity  of  proceedings. 

Approved  in  Harper  v.  Rankin,  141  Fed.  630,  72  C.  C.  A.  320,  judg- 
ment in  favor  of  national  bank  receiver,  based  on  findings  that  defend- 
ant, while  bank  official,  embezzled  bank  funds,  is  conclusive  of  character 
of  indebtedness,  on  issue  as  to  whether  debt  is  released  by  discharge  in 
bankruptcy ;  Davis  v.  State,  153  Ala.  76,  45  South.  154,  holding  where 
court  has  jurisdiction  of  parties  and  subject  matter,  judgment  of  con- 
viction cannot  be  reviewed  by  writ  of  habeas  corpus;  Logan  v.  Central 
Iron  &  Coal  Co.,  139  Ala.  555,  36  South.  731,  where  judgment  in  favor 
of  administrator  for  wrongful  death  of  intestate  is  satisfied,  it  is  not 
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eollaterally  attackable  for  fraud  in  action  on  same  cause  hj  adminis- 
trator de  bonis  non;  Wilkin  v.  Keith,  121  Mich.  71,  79  N.  W.  888,  re- 
fusing to  allow  decree  to  be  impeached  by  testimony  that  figures  in- 
serted after  decree  signed;  Holt  v.  Cheyenne,  22  Wyo.  227, 137  Pae.  879, 
holding  where  court  in  giving  decree  establishing  water  rights  had  juris- 
diction and  decree  was  not  void  on  face,  but  contained  clerical  error 
awarding  large  quantity  of  water  to  city,  it  could  not  be  collaterally 
attacked ;  Cooper  y.  Reynolds,  10  Wall.  316,  19  L.  Ed.  932,  refusing  to 
consider  errors  in  attachment  proceedings  attacked  collaterally  where 
court  acquired  jurisdiction  by  proper  levy;  White  v.  Crow,  110  U.  S. 
189,  28  L.  Ed.  115,  sustaitiing  judgment,  entered  before  time  to  answer 
expired,  against  collateral  attack;  Osman  v.  Traphagen,  23  Mich.  88, 
holding  sale  by  administrator  alone,  where  administratrix  had  not  quaH- 
fied,  collaterally  valid;  Quesenbeny  v.  Barbour,  31  Gratt.  500,  refusing 
in  action  of  ejectment,  to  question  sale  by  trustee  under  order  of  pro- 
bate court;  Wandling  y.  Straw,  25  W.  Va.  700,  holding  defense  that 
appearance  by  attorney  was  unauthorized  not  available  in  action  at  law 
upon  the  judgment. 

Distinguished  in  Blaisdell  v.  Inhabitants  of  Town  of  York,  110  Me« 
609,  87  Atl.  366,  holding  where  jurisdiction  is  lacking,  judgment  of 
county  commissioners  is  open  to  collateral  attack. 

Where  a  bank  and  its  tmstees  appear  by  attorney  after  the  expiration 
of  its  charter  and  the  transfer  to  trustees  of  its  property,  both  are  bound 
by  the  proceedings  and  cannot  deny  the  Jurisdiction  because  of  the  bank's 
dissolution. 

Approved  in  Habich  v.  Polger,  20  Wall.  7,  22  L.  Ed.  308,  following 
rule;  Tioga  R.  R.  v.  Blossburg.R.  R.,  20  Wall.  149,  22  L.  Ed.  837,  hold- 
ing that  in  New  York,  foreign  corporation  could  not  avail  itself  of  stat- 
ute of  limitations,  but  could  appear  by  attorney. 

Distinguished  in  Kelley  v.  Mississippi  Cent.  R.  Co.,  2  Flipp.  589,  1 
Fed.  570,  allowing  defendants,  sued  as  representatives  of  extinct  corpo- 
ration, to  plead  extinction  of  corporation. 

Estoppel  by  record.    Note,  11  E.  R.  0.  15. 

Beversal  of  Judgment  does  not  affect  title  of  purchaser  at  execution 
sale  before  reversaL 

Approved  in  dissenting  opinion  in  Pennoyer  v.  Neff,  95  U.  S.  746,  24 
L.  Ed.  577,  majority  holding  no  title  passed  under  execution  sale  on 
judgment  against  nonresident  served  by  publication  of  summons. 

Distinguished  in  Phelps  v.  Elliott,  35  Fed.  460,  holding  purchaser  of 
bonds,  surrendered  by  receiver  under  order  of  court,  took  subject  to  de- 
termination on  appeal,  where  he  had  notice;  Harle  v.  Langdon,  60  Tex. 
562,  holding  that  purchaser  from  one  who  has  obtained  judgment   in 
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trespass  to  try  title  takes  title  subject  to  annulment  by  reyersal^  upon 
writ  of  error  subsequent  to  purchase;  Dunfee  y.  Cbilds,  45  W.  Va.  166, 
30  S.  E.  106,  holding  purchaser  before  reversal  moving  for  erroneous  de- 
cree not  protected. 

9  Wall.  92-S6,  10  Ii.  Ed.  671,  HAVEB  T.  TAKER. 

As  to  international  zlglits  a  treaty  is  binding  ftrom  the  date  of  signa- 
ture, and  subsequent  ratification  relates  back  and  cenfirms  treaty  as  of 
its  date.  As  to  private  rights,  a  treaty  is  not  concluded  until  ratified.  Be- 
ing a  law  when  ratified,  it  will  not  be  construed  retroactively  so  as  to 
divest  a  vested  title. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  230,  46  L.  Ed.  1081, 
21  Sup.  Ct.  766,  holding  duties  legally  exacted  from  time  of  possession 
until  ratification  of  treaty;  De  Biasi  v.  Normandy  Water  Co.,  228  Fed. 
240,  holding  amendment  to  treaty  is  not  retroactive  and  cannot  revive 
right  to  action  which  was  expressly  taken  away  by  statute  prior  to  its 
proclamation;  United  States  v.  Grand  Rapids  &  I.  R.  Co.,  166  Fed.  301, 
91  C.  C.  A.  265,  applying  rule  to  Indian,  treaty;  Armstrong  v.  Bidwell, 
124  Fed.  693,  694,  holding  importation  from  Porto  Rico  prior  to  April 
11,  1899,  subject  to  duty;  American  Sugar  Refining  Co.  v.  Bidwell,  124 
Fed.  678,  684,  holding  sugar  shipped  from  Porto  Bico  before,  but  arriving 
in  New  York  after,  treaty  ratified,  not  subject  to  duty;  Ex  parte  Ortiz, 
100  Fed.  963,  den3dng  habeas  corpus,  prisoner  sentenced  by  military 
tribunal  March,  1899,  treaty  ratified  April,  1899 ;  United  States  v.  Bridle- 
man,  7  Sawy.  261,  7  Fed.  902,  applied  to  Indian  treaty;  United  States 
V.  Martin,  8  Sawy.  478, 14  Fed.  820,  applied  to  Indian  treaty. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  82  L.  B.  A.  177, 
178. 

9  Wall.  36-38,  10  !■.  Ed.  573,  OUT  T.  STATE. 

State  court  decision  that  local  act,  permitting  change  of  place  of  trial, 
did  not  violate  State  Oonstltutlon,  providing  for  speedy  trial  in  county 
where  crime  is  committed,  Is  conclusive  on  Supreme  Oourt. 

Approved  in  Hallock  v.  United  States,  185  Fed.  419,  421, 107  C.  C.  A. 
487,  holding  constitutional  prohibition  against  ex  post  facto  laws  does 
not  apply  to  enabling  act  of  Oklahoma  transferring  jurisdiction  of 
ofEense  against  United  States  to  District  Court;  Louisville  etc.  B.  B.  Co. 
V.  Lansf  ord,  102  FedT  66,  42  C.  C.  A.  160,  allowing  recovery  of  exemplaxy 
damages  for  death  caused  by  negligence  under  Alabama  statute;  Wat- 
kins  V.  United  States,  3  Ind.  Ter.  285,  54  S.  W.  821,  holding  court  to 
which  case  is  transferred  may,  if  original  indictment  is  imperfect,  have 
correct  one  returned  by  its  own  grand  jury;  Hall  v.  De  Cuir,  96  U.  S. 
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500,  24  L.  Ed.  552,  balding  Louisiana  statute  void ;  dissenting  opinion  in 
Johns  V.  Doe,  33  Md.  529,  construing  Maryland  statute  of  wills. 

Distinguished  in  dissenting  opinion  in  Glinnan  v.  Phelan,  173  Mich. 
680,  140  N.  W.  90,  majority  upholding  statute  allowing  change  of  venue 
to  State  in  criminal  case. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  576. 

Law  cbaaglng  place  of  trial,  passed  subsequent  to  commission  of  of- 
fense or  finding  of  indictment,  is  not  ez  post  facto. 

Approved  in  State  v.  Vannah,  112  Me.  253,  91  Atl.  987,  holding  stat- 
ute merely  changing  Constitution  of  trial  court  not  ex  post  facto ;  Barry 
V.  Truax,  13  N.  D.  144,  99  N..W.  773,  upholding  Rev.  bodes  1899,  §  8122, 
providing  for  change  of  place  of  trial  on  motion  of  prosecution  where 
fair  trial  cannot  be  had  in  original  county;  State  v.  Rooney,  12  N.  D. 
153,  95  N.  W.  516,  upholding  Laws  1903,  c.  99,  substituting  penitentiary 
for  county  jail  as  place  of  confinement  pending  execution,  as  applied  to 
one  convicted  prior  to  passage  of  law;  Commonwealth  v.  Kalck,  239  Pa. 
543,  87  Atl.  64,  holding  statute  which  mitigates  penalty  is  not  ex  post 
facto  law,  although  passed  after  crime  was  committed ;  Mischer  v.  State, 
41  Tex.  Cr.  221,  53  S.  W.  628,  act  permitting  prosecution  for  rape  com- 
mitted in  one  county  to  be  tried  in  another  valid;  Commonwealth  v. 
Brown,  121  Mass.  79,  act  validating  grand  jury  panel;  Murphy  v.  Com- 
monwealth, 172  Mass.  269,  70  Am.  St.  Rep.  271,  43  L.  R.-  A.  157,  52 
N.  E.  507,  act  regulating  method  of  determining  release  of  ^prisoner  on 
a  minimum  sentence;  Cook  v.  United  States,  138  U.  S.  183,  84  L.  Ed. 
913,  11  Sup.  Ct.  275,  act  changing  place  of  trial;  State  v.  Taylor,  134 
Mo.  145,  35  S.  W.  100,  act  reducing  defendant's  time  to  challenge  jurors ; 
Sitate  V.  Kring,  11  Mo.  App.  100,  act  permitting  trial  for  murder  in  first 
degree  after  sentence  for  'murder  in  second  degree  vacated;  State  v. 
Albee,  61  N.  H.  429,  60  Am.  Rep.  331,  act  permitting  change  of  venue 
on  defendant's  motion ;  State  v.  Clarke,  85  N.  C.  559,  act  giving  Superior 
Court  jurisdiction  over  certain  offenses;  State  v.  Bunker,  7  S.  Dak.  641, 
65  N.  W.  33,  act  changing  method  of  enforcing  defendant's  liability  un- 
der bastardy  act ;  Cox  v.  State,  8  Tex.  App.  285,  act  providing  for  change 
of  venue  where  impartial  trial  impossible;  State  v.  Bates,  14  Utah,  304, 
43  L.  R.  A.  47,  47  Pac.  81,  act  reducing  number  of  jury;  State  v.  Welch, 
,  65  Vt.  56,  25  Atl.  902,  act  conferring  jurisdiction,  in  intoxication  cases, 
on  justices  of  the  peace;  People  v.  McDonald,  5  Wyo.  536,  538,  29 
L.  R.  A.  838,  839,  42  Pac.  18,  19,  act  repealing  statute  authorizing  ob- 
jection to  examining  magistrate ;  dissenting  opinion  in  Kring  v.  Missouri, 
107  U.  S.  241,  27  L.  Ed.  513,  2  Sup.  Ct.  460,  majority  holding  law,  passed 
after  reversal  of  conviction  of  murder  in  second  degree,  providing  that 
where  judgment  was  set  aside  it  should  not  be  held  an  acquittal  of  higher 
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crime,  waa  ex  post  facto;  dissenting  opinion  in  Moore  v.  State,  43  N.  J.  L. 
235,  majority  holding  law  extending  limitation  for  punishment  of  crimes, 
void  as  to  prosecution  barred  by  previou^^law. 

Distinguished  in  Kring  v.  Missouri,  107. U.  S.  224,  27  L.  Ed.  507,  2 
Sup.  Ct.  446,  holding  law,  passed  after  reversal  on  appeal  of  judgment 
of  murder  in  second  d^ee,  providing  that  where  judgment  was  set  aside 
it  should  not  be  held  an  acquittal  of  a  higher  crime,  ex  post  facto ;  People 
V.  Powell,  87  Cal.  359,  11  L.  R.  A,,  79,  25  Pac.  484,  holding  statute  per- 
mitting change  of  place  of  trial  where  no  jury  can  be  obtained,  without 
defendant's  consent  unconstitutional;  Swart  v.  Kimball^ 43  Mich.  449,  5 
N.  W.  638,  holding  act  of  1857,  authorizing  trial  for  crime  in  another 
county  than  that  where  offense- committed  unconstitutional. 

Constitutionality  of  laws  providing  for  change  of  venue  in  criminal 
prosecutions  on  application  of  State  on  court's  own  motion. 
Note,  3  Ann.  Gas.  198. 

Power  of  legislature  to  confer  jurisdiction  to  try  offenses  on  exist- 
ing court.    Note,  Ann.  Gas.  1912A,  889^ 

Power  to  provide  for  indictment  outside  of  county  or  district  where 
crime  committed.    Note,  7  L.  B.  A.'(N'.  S.)  672. 

Constitutionality  of  laws  aellowing  change  of  venue  on  application 
of  State,  or  by  court  of  own  motion.  '  Note,  L.  R.  A.  1915r,  926^ 
930.  .     . 

9  WalL  38-41,  19  L.  Ed.  648,  BASSET  v.  UNITED  STATES. 

Plea  of  nnl  tiel  record  to  supposed  record  of  court,  In  wlilch  plea  is 
made,  is  tried  by  court  on  inspection  of  its  own  records.  Where  record  of 
a  foreign  court  is  denied,  issue  is  tried  by  jury  on  proof  of  its  existence. 

Approved  in  Territory  v.  Donahue,  16  N.  M.  25,  113  Pac.  603,  apply- 
ing rule  where  plea  in  abatement  alleged  former  acquittal. 

Findings  of  fact  of  court,  sitting  as  jury,  will  not  be  reviewed  by 
Supreme  Court,  tbougb  error  in  admission  or  rejection  of  testimony  is  re- 
viewable. 

Approved  in  Nashville  Interurban  Ry.  v.  Bamum,  212  Fed.  638,  129 
C.  C.  A.  170,  following  rule;  Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18 
Wall.  249,  21  L.  Ed.  833,  refusing  in  action  on  marine  policy  to  review 
general  finding  of  court  sitting  as  jury;  Crews  v.  Brewer,  19  Wall.  72, 
22  L.  Ed.  64,  refusing  to  review  general  finding  for  defendant  in  tres- 
pass quare  clausum  f regit;  Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall. 
160,  22  L.  Ed.  512,  appl3dng  nde  in  action  on  an  insurance  policy;  The 
Abbotsf ord,  98  U.  S.  443,  25  L.  Ed.  169,  refusing  to  review  findings  of 
fact  in  admiralty  case  on  bill  of  exceptions;  Pacific  Postal  Tel.  etc.  Co. 
y.  Fleischner^  66  Fed.  903,  14  C.  C.  A.  166,  refusing  to  consider  whether 
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evidence  supported  findings;  Tyler  v.  Angevine,  15  Blatcbf.  543,  Fed. 
Cas.  14,306,  refusing  to  review  referee's  findings  of  fact  as  to  frand 
and  concealment  in  bankruptcy  matter;  Coulfield  v.  Bogle,  2  Dak.  Ter. 
467,  11  N.  W.  612,  refusing  io  review  findings  of  fact  because  of  in- 
sufficiency of  evidence  to  justify  decision;  Moline  Plow  Co.  v.  Gilbert, 
3  Dak.  266,  15  N.  W.  8,  refusing  to  distui'b  verdict  of  jury  wbere  evi- 
dence sufficient  to  sustain  findings;  dissenting  opinion  in  Aetna  Ins. 
Co.  V.  Boon,  95  U.  S.  134,  24  L.  Ed.  400,  majority  reviewing  judgment, 
upon  special  finding  of  fact  entered  nunc  pro  tunc  at  a  succeeding  term, 
without  bill  of  exceptions. 

Oonrts  control  their  oWn  jndgments  dnzliig  the  term;  thus  a  court  may 
set  aside  a  Judgment  on  confeBsion,  after  defendant  has  begun  to  serve 
his  sentence. 

Approved  in  Tiberg  v.  Warren,  192  Fed.  463, 112  C.  C.  A.  596,  holding 
order  discharging  petitioner  in  habeas  corpus  may  be  vacated  at  same 
term  at  which  it  was  entered ;  Nelson  v.  Meehan,  155  Fed.  4, 12  L.  R.  A. 
(N.  8.)  874,  83  C.  G.  A.  597,  holding  authority  of  District  Court  of 
Alaska  to  set  aside  judgment  cannot  be  exercised  after  term;  In  re 
Graves,  117  Fed.  799,  recalling  prisoner,  setting  aside  sentence,  and  impos- 
ing another  after  former  sentence  commenced ;  Judson  v.  Gage,  98  Fed. 
543,  39  C.  G.  A.  156,  vacating  judgment  signed  and  entered  at  subsequent 
term;  Virginia  Fire  etc.  Ins.  Co*  v.  Bohnke,  4  App.  D.  C.  376,  applying 
rule  where  successive  judgments  were  entered  on  demurrers;  Bates  v. 
State,  63  Ohio  St.  13,  57  N.  E.  958,  holding  order,  at  subsequent  term, 
correcting  record  of  previous  term  to  show  motion  in  arrest  not  error; 
Goddard  v.  Ordway,  101  U.  S.  752,  26  L.  Ed.  1048,  allowing  court  to 
vacate  order  allowing  appeal  to  Supreme  Court,  before  appeal  perfected, 
and  reverse  judgment  previously  affirmed ;  Lee  v.  State,  32  Ohio  St.  115, 
allowing  court  to  vacate  judgment  before  execution  and  to  increase 
amount  of  fine;  Commonwealth  v.  Dowdican,  116  Mass.  137,  allowing 
court  to  order  new  recognizance  where  indictment  had  been  laid  on  file 
and  case  was  taken  up;  Henderson  v.  Carbondale  Coal  etc.  Co.,  140  U.  S. 
40,  36  L.  Ed.  338, 11  Sup.  Ct.  696,  allowing  court  to  grant  a  rehearing  at 
same  term  and  to  reverse  decree ;  In  re  Lange,  13  Blatchf .  565,  566,  Fed. 
Cas.  8065,  sustaining  demurrer  to  complaint  for  fabe  imprisonment 
under  a  sentence  which  set  aside  previous  sentence;  People  v.  Reggel, 
8  Utah,  25,  28  Pac'  956,  holding  judgment  imposing  greater  fine  than 
law  permitted,  amendable,  not  void;  Ammon  v.  Johnson,  3  Ohio  C.  C. 
272,  remitting  imprisonment  after  it  had  commenced. 

Distinguished  in  Morrison  v.  Bumette,  154  Fed.  623,  83  C.  G.  A.  391, 
holding  courts  have  no  power  to  avoid  confirmed  judicial  sales  without 
cause  at  term  at  which  they  are  confirmed;  Ex  parte  Lange,  18  Wall. 
167,  21  L.  Ed.  876  (but  see  dissenting  opinion,  p.  192,  21  L.  Ed.  884), 


913  UNITED  STATES  v.  DEWITT.  9  Wall  41-45 

holding  court  had  no  power  to  set  aside  sentence  of  fine  after  payment 
and  impose  sentence  of  imprisonment. 

Power  of  trial  court  to  revise,  correct,  or  amend  criminal  judgment 
after  execution.    Note,  11  Ann.  Gas.  298. 

Bight  of  court  to  increase  sentence  imposed  in  criminal  case 
after  defendant  has  served  part  of  term.  Note,  Ann.  Oas.  1913C, 
283. 

9  WalL  41--^,  19  L.  Ed.  593,  UNITED  STATES  T.  DEWITT. 

Provision  of  revenue  act  of  1867,  regulating  manufacture  of  ULumlnating 
0%  is  an  unconstitutional  attempt  to  regulate  the  internal  police  of  th» 
States,  not  necessary  to  exercise  of  Federal  power  of  levying  taxes,  and 
inoperative  within  any  State  limits. 

Approved  in  United  States  v.  Jin  Fuey  Moy,  241  U,  S.  401,  60  L.  Ed. 
1064,  36  Sup.  Ct.  658,  quashing  indictment  against  one  charged  with 
having  opium  in  his  possession,  in  view  of  grave  doubts  as  to  con- 
stitutionality of  act;  Keller  v.  United  States,  213  U.  S.  145,  53  L.  Ed. 
739,  29  Sup.  Ct.  470,  holding  that  portion  of  act  making  it  felony  to 
harbor  alien  prostitutes  is  unconstitutional  as  to  one  so  harboring  with- 
out knowledge  of  her  alienage;  In  re  Heff,  197  U.  S.  506,  49  L.  Ed.  856, 
25  Sup.  Ct.  506,  sale  of  liquor  within  State  to  Indian,  to  whom  lands 
allotted  under  24  Stat.  388,  c.  119,  not  punishable  under  21  Stat.  506, 
c.  109;  United  States  v.  Sutton,  165  Fed.  256,  holding  indictment  under 
Revenue  Statute,  §  2139,  will  not  lie  for  taking  liquor  upon  land  within 
State  which  was  allotted  in  severalty  to  Indian ;  Morris  v.  United  States, 
161  Fed.  679,  88  C.  C.  A.  532,  upholding  act  making  it  criminal  offense 
to  sell  or  vend  oleomargarine;  Ex  parte  Dick,  141  Fed.  7,  72  C.  C.  A. 
667,  where  government  conveyed  to  individuals  lands  ceded  to  it  by 
Indians,  and  municipality  formed  thereon,  lands  not  subject  to  Rev.' 
Stats.,  §  2139,  prohibiting  introduction  of  liquor  into  Indian  country ; 
Farrell  v.  United  States,  110  Fed.  947,  49  C.  C.  A.  183,  upholding  con- 
gressional power  to  regulate  liquor  traffic  with  Indian  and  mixed  blood 
patentees;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34,  100 
N.  E.  341,.  upholding  statute  of  Indiana  requiring  locomotives  and  cars 
to  be  equipped  with  grab-irons  and  imposing  penalty  for  violation; 
Sanders  v.  Conmionwealth,  117  Ky.  5,  111  Am.  St.  Rep.  221,  1  L.  R.  A. 
(N.  S.)  932,  77  S.  W.  359,  upholding  Ky.  Stats.  1899,  §  1274,  forbidding 
sale  of  milk  from  cows  fed  on  "still  slop" ;  In  re  Opinion  of  the  Justices, 
193  Mass.  611,  81  N.  E.  147,  holding  State  has  power  to  pass  law  regulat- 
ing sale  bf  patented  devices  and  unpatented  material;  St.  Louis  Gunning 
Advertisement  Co.  v.  St.  Louis,  235  Mo.  163,  137  S.  W.  948,  upholding 
ordinance  regnilating  billboard  construction;  United  States  v.  Boyer, 
85  Fed.  434,  435,  holding  act  providing  for  inspection  of  animals, 
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slaughtered  for  export,  unconstitutional  interference  with  police  power 
of  States;  United  States  v.  Petersbui^  Judges^  1  Hughes,  507,  Fed. 
Cas.  16,036,  holding  enforcement  act  unconstitutional  interference  with 
rights  accruing  from  State  citizenship ;  Woodruff  v.  New  York  etc.  B.  R. 
Co.,  59  Conn.  84,  20  Atl.  19,  denying  motion  to  remove  to  Federal  court 
mandamus  proceeding  to  compel  railroad  to  remove  tracks  under  State 
police  regulation ;  in  dissenting  opinion  in  Legal-Tender  Cases,  12  Wall. 
571,  20  L.  Ed.  319,  majority  sustaining  constitutionality  of  legal-tender 
acts;  dissenting  opinion  in  Tennessee  v.  Davis,  100  U.  S.  301,  26  L.  EcL 
663,  majority  sustaining  constitutionality  of  act  giving  Federal  court 
jurisdiction  over  murder  committed  by  revenue  collector  in  self-defense ; 
dissenting  opinion  in  Coleman  v.  Tennessee,  97  U.  S.  531,  24  L.  Ed.  112i7, 
majority  setting  aside  judgment  of  State  court  in  trial  for  murder, 
committed  while  State  in  possession  of  Union  forces ;  dissenting  opinion, 
in  Leisy  v.  Hardin,  135  U.  S.  127, 147,  34  L.  Ed.  139,  145, 10  Sup.  Ct.  691, 
697,  majority  holding  Iowa  prohibition  statute  unconstitutional  as  to 
imported  liquors  in  the  unbroken  package. 

The  principal  case  has  been  cited  freely  in  affirmance  of  the  States' 
riglit  of  control  over  internal' police  regulations.  In  the  following,  such 
State  legislation  has  been  held  constitutional :  Slaughter-House  Cases,  16 
Wall.  64,  21  L.  Ed.  404,  legislative  grant  of  slaughter-house  privileges; 
Patterson  v.  Kentucky,  97  U.  S.  504,  24  L.  Ed.  1117,  act  prohibiting 
manufacture  of  patented  illuminating  gas ;  In  re  Brosnahan,  4  McCrary, 
8,  18  Fed.  66,  act  prohibiting  manufacture  of  patented  oleomargarine; 
Dabbs  V.  State,  39  Ark.  356,  43  Am.  Rep.  276,  act  prohibiting  sale  of 
pistols,  except  such  as  known  as  navy  pistol;  Cory  v.  Carter,  48  Ind. ' 
360,  17  Am.  Rep.  762,  act  establishing  separate  schools  for  colored 
children ;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  15,  48  Am.  Rep. 
695,  act  imposing  penalty  for  failure  to  transmit  message  to  another 
State;  Patterson  v.  Commonwealth,  11  Bush,  315,  21  Am.  Rep.  222,  act 
prohibiting  sale  of  certain  illuminating  oils,  whether  patented  or  not; 
Presser  v.  Illinois,  116  U.  S.  268,  29  L.  Ed.  620,  6  Sup.  Ct.  586,  Illinois 
act  providing  for  enrollment  of  citizens  as  militia  and  prohibiting  other 
militia  organizations;  Mugler  v.  Kansas,  123  U.  S.  666,  31  L.  Ed.  212, 
8  Sup.  Ct.  300,  Kansas  prohibition  statute;  Plumley  v.  Mas^chusetts, 
155  U.  S.  466,  39  L.  Ed.  225,  15  Sup.  Ct.  156,  State  law  against  sal.e  of 
imported  oleomargarine  in  spite  of  act  of  1886,  for  payment  of  taxes  by 
manufacturers  of  oleomargarine ;  Ex  parte  Kinney,  3  Hughes,  13,  Fed. 
Cas.  7825,  act  punishing  marriage  between  negro  and  white  person,  in 
Vii^nia,  or  in  another  State,  resorted  to-  for  the  purpose  of  marriage ; 
Magner  v.  People,  97  HI.  335,  act  prohibiting  possession  and  sale  of 
game,  out  of  season,  even  where  killed  in  another  State;  Territory  v. 
O'Connor,  5  Dak.  413,  3  L.  R.  A.  361,  41  N.  W.  752,  prohibition  statute; 
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Brechbill  v.  Randall,  102  Ind.  529,  52  Am.  Bep.  696,  1  N.  E.  363,  act 
requiring  vendor  of  patent  right  to  file  affidavit  of  genuineness  of  letters 
and  of  title  and  authority  to  sell;  Hockett  v.  State,  105  Ind.  256,  55 
Am.  Rep.  205,  5  N.  E.  182,  act  regulating  price  of  telephones;  New  v. 
Walker,  108  Ind.  368,  58  Am.  Rep.  42,  9  N.  E.  388,  holding  promissory 
note  to  vendor  failing  to  comply  with  statute  regulating  sale  of  patent 
rights  invalid;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  577,  579, 
12  L.  R.  A.  659,  660,  28  N.  E.  83,  84,  act  regulating  mode  of  procuring, 
transporting  and  using  natural  gas;  Justice  v.  Commonwealth,  81  Va. 
212,  act  repealing  lottery  privileges  specially  granted;  Baker  v.  State, 
54  Wis.  375)  12  N.  W.  16,  act  imposing  criminal  liability  on  insolvent 
liianker  receiving  deposits;  Union  Nat.  Bank  v.  Brown,  101  Ky.  354, 
38  L.  R.  A.  504,  41  S.  W.  273,  act  requiring  notes  given  to  itinerants 
selling  patent  rights  to  have  "Peddler's  Note"  written  across  them; 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  16,  48  L.  Bd.  848, 
19  Sup.  Ct.  84,  arg^uendo ;  dissenting  opinion  in  Norfolk  etc.  R.  R.  Co.  v. 
Commonwealth,  88  Va.  113,  13  L.  R.  A.  118, 13  S.  E.  345,  majority  hold- 
ing statute  forbidding  Sunday  running  of  interstate  freight  trains  un- 
constitutional. 

Distinguished  in  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
210,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  holding  Kentucky  statute  regulat- 
ing toll  rates  on  bridge  across  Ohio  River  unconstitutional;  State  v. 
Indiana  etc.  Min.  Co.,  120  Ind.  580,  6  L.  R.  A.  583,  22  N.  E.  779,  holding 
statute  prohibiting  conveyance  of  gas  into  another  State  unconstitu- 
tional; In  re  Rahrer,  140  U.  S.  560,  35  L.  Ed  576,  11  Sup.  Ct.  869, 
sustaining  constitutionality  of  act  of  1890,  subjecting  imported  liquors, 
in  unbroken  package,  to  police  regulations  of  State  in  which  received ; 
United  States  v.  Pusey,  6  N.  B.  R.  285,  27  Fed.  Cas.  631,  sustaining 
constitutionality  of  act  of  1867,  punishing,  by  imprisonment,  fraudulent 
disposition  of  debtor's  goods  within  three  months  before  bankruptcy 
proceedings. 

State  statutes  as  to  requirements  of  notes  for  transfer  of  patent 
rights.    Note,  26  Am.  Rep.  519. 

9  Wall.  45-49,  19  L.  Ed.  549,  FII.OB  v.  TTNITED  STATES. 

Use  of  property  by  government  for  military  purposes,  under  unapproved 
and  void  lease  by  an  assistant  quartermaster,  at  Key  West,  was  equivalent 
to  an  appropriation,  for  which  Court  of  Claims  has  no  jurisdiction  to  awaid 
compensation. 

Approved  in  Churchyard  v.  United  States,  100  Fed.  921,  denying  con- 
tractor's right  to  recover  for  extras  unauthorized  by  commanding  officer; 
United  States  v.  Winchester  etc.  R.  R.  Co.,  163  U.  S.  253,  256,  41  L.  Ed. 
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150,  151,  16  Sup.  Ct.  996,  997,  holding  Court  of  Claims  had  no  jurisdic- 
tion over  claim  for  iron  rails  seized  by  military  authorities. 
•  Distinguished  in  United  States  t.  Russell,  13  Wall.  631,  20  L.  Ed.  476, 
where  jurisdiction  of  Court  of  Claims  over  claim  for  use  of  vessels 
was  sustained  on  finding  of  fact  that  they  were  taken  under  implied 
contract  and  not  "appropriated." 

XTlianthozlzed  acts  of  military  oi&cers,  in  taking  possession  imd«r  an 
invalid  lease,  cannot  estop  the  government  ftom  insisting  on  its  Invalidity. 

Approved  in  United  States  v.  Lynch,  188  U.  S.  477,  47  L,  Ed.  551,  23^ 
Sup.  Ct.  359,  holding  implied  contract  to  pay  for  lands  totally  destroyed 
by  overflow;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  651,  holding- 
letters  written  by  officers  of  Interior  Department  giving  opinions  as  to 
rights  of  United  States  to  unsurveyed  lands  did  not  estop  government 
in  suit  to  quiet  title  to  such  lands ;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed. 
756,  holding  there  is  no  provision  of  law  for  reviewing  action  of  post- 
master-general ;  State  v.  Shevlin-Carpenter  Co.,  102  Minn.  476, 113  N.  W. 
636,'  holding  State  is  not  estopped  in  action  to  recover  double  value  of 
timber  taken  by  reason  of  commissioners'  action  in  reference  to  extension 
of  permit;  People  v.  Santa  Clara  Lumber  Co.,  213  N.  Y.  67,  106  N.  E. 
929,  State  is  not  estopped  to  set  aside  illegal  compromise  made  by  its 
officers;  Carolina  Nat.  Bank  v.  State,  60  S.  C.  476,  38  S.  £.  633,  State 
not  estopped  from  denying  liability  for  unauthorized  act  of  penitentiary 
superintendent  in  indorsing  note;  United  States  v.  Alexandria,  4 
Hughes,  550,  19  Fed.  612,  holding  United  States  not  estopped  by  laches 
from  enforcing  transfer  of  stock  in  subsidized  canaL 

9  WalL  60-^6,  19  L.  Ed.  594,  OHIOAGO  V.  SHEIJ>OK. 

Where  a  railroad's  ftandiiBe  imposed  duty  of  keeping  certain  portion 
of  streets  in  repair,  it  conld  not  thereafter  be  compelled  to  pay  additional 
special  assessments  for  street  improvements. 

Approved  in  United  States  v.  Denver  &  R.  Q.  R.  Co.,  190  Fed.  854, 
applying  rule  to  grant  by  United  States  to  railroad  containing  provi* 
sion  in  reference  to  taking  lumber  for  construction  and  repair  purposes  ; 
Mercantile  etc.  Deposit  Co.  v.  Collins  Park  etc.  R.  R.,  99  Fed.  817,  enter- 
taining suit  enjoining  enforcement  of  ordinance  on  ground  of  impair- 
ment of  prior  contract;  City  of  Lincoln  v.  Chicago  etc.  R.  Co.,  262  IlL 
16,  104  K.  E.  279,  applying  rule  in  relation  to  assessment  for  street  im- 
provement against  street  railroad;  Village  of  Madison  v.  Alton  etc. 
Traction  Co.,  235  111.  353,  85  N.  E.  599,  holding  where  street  railroad 
company  accepting  provisions  of  and  acting  under  grant  of  citjr  provid- 
ing that  it  should  pave  with  macadam,  city  could  not  subsequently  re- 
quire paving  with  brick;  Enid  City  Ry.  Co.  v.  City  of  Enid,  43  Okl.  785^ 
791,  144  Pac.  620,  622,  holding  void  ordinance  requiring  street  railway 
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to  pave  larger  portion  of  street  than  that  prescribed  in  its  franchise; 
Coast  Line  B.  Co.  v.  Savannah^  30  Fed.  650,  holding  railroad  exempted, 
by  ordinance  authorizing  its  cpnstmotion;  from  paving  street  outside  its 
rails;  Billings  v.  Chicago,  167  HL  340,  47  N.  E.  732,  sustaining  street 
assessment  not  levied  on  railroad  because  required  by  its  franchise  to 
pave  street;  West  Chicago  etc.  B.  B.  Co.  v.  Chicago,  178  111.  344,  53  N.  E. 
114,  holding  railroad  exempted  by  itgreement  extending  its  franchise  and 
requiring  it  to  maintain  pavement  on  portion  of  street  from  special 
assessment;  Western  Pav.  etc.  Co.  v.  Citizens'  etc.  B.  B.  Co.,  128  Ind. 
533,  25  Am.  St.  Eep.  469, 10  L.  B.  A.  776,  26  N.  E.  191,  holding  railroad 
not  liable  for  street  assessment  where  charter  provided  for  keeping 
street  in  condition;  State  v.  Co^rigan  Street  By.  Co.,  85  Mo.  277,  55 
Am.  Eep.  368,  h<^ding  railroad  bound  to  repair  but  not  to  pave  street. 
Distinguished  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S. 
43,  105  Am.  St.  B«p.  703,  50  L.  Ed.  77,  25  Sup.  Ct.  715,  upholding  N.  Y. 
Laws  1899,  c.  712,  imposing  special  franchise  tax,  as  applied  to  street 
railway  given  franchise  in  consideration  of  payment  of  percentage  of 
earnings;  American  Bonding  Co.  v.  City  of  Ottumwa,  137  Fed.  582,  70 
C.  C.  A.  270,  where  street  pavjng  contract  required  contractor  to  keep 
same  in  repair,  and  experts  decided  that  on  account  of  bad  material  and 
workmanship  entire  resurfacing  necessary,  resurfacing  was  repairs; 
Town  of  St.  Helena  v.  San  Francisco  etc.  By.  Co.,  24  Cal.  App.  77,  140 
Pac.  603,  holding  franchise  granted  railroad  company  to  maintain  tracks 
in  streets  did  not  impair  power  of  city  to  pass  ordinance  requiring  spe- 
cial paving  by  company ;  District  of  Columbia  v.  Metropolitan  B.  B.  Co., 
8  App.  D.  C.  357,  requiring  street  railroad  company  to  pay  for  cost  of 
substituted  pavement  of  street;  City  of  New  Bern  v.  Atlantic  etc.  By. 
Co.;  159  N.  C.  546,  75  S.  E.  808,  railway,  under  franchise  requiring  it  to 
keep  certain  street  in  good  order,  might  be  required  to  pave  such  street 
with  permanent  material;  City  of  Mitchell  v.  Dakota  etc.* Tel.  Co.,  25 
S.  D.  417,  127  N.  W.  584,  holding  ordinance  granting  franchise  to  tele- 
phone company  requiring  payment  of  percentage  of  receipts,  not  repealed 
by  subsequent  ordinance  granting  franchise  for  long  distance  system; 
Norfolk  etc.  Traction  Co.  v.  City  of  Norfolk,  115  Va.  172,  Ann.  Oaa. 
1914D,  1067,  78  S.  E.  546,  holding  where  charter  required  company  to 
keep  portion  of  street  "well  paved  and  in  good  repair,"  it  was  liable  for 
repaving;  Madison  v.  Southern  Wisconsin  By.  Co.,  156  Wis.  373,  146 
N.  W.  500,  franchise  requirement  to  keep  railway  zone  in  "proper  re- 
pair" and  "proper  order"  held  to  include  paving;  State  v.  Jacksonville 
etc.  B.  B.  Co.,  29  Fla.  612,  10  South.  595,  holding  franchise  requiring 
road  to  keep  part  of  street  in  as  good  condition  as  balance,  required 
paving  where  city  paved;  P^irmelee  v.  Chicago,  60  HI.  270,  holding 
exemption  from  assessment  for  repairing  street  did  not  cover  assess- 
ment for  widening. 
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Street  railway's  liability  for  paving  assessment.    Note,  46  L.  R.  A. 
198. 

Effect  of  change  of  street  grade  on  railway  tracks,  gas  and  water 
pipes,  etc.    Note,  19  L.  R.  A.  510. 

Where  a  contract  is  amblgaons,  its  construction  will  be  controlled  by 
a  practical  interpretation  given  to  it  by  the  parties;  thus,  where  railroad 
had  never  been  assessed  for  street  improvement,  although  often  levied,  its 
franchise  was  construed  as  exempting  it  ftom  such  assessments. 

Approved  in  Old  Colony  Trust  Co.  v.  Omah^,  230  U.  S.  118,  57  L.  Ed. 
1417,  33  Sup.  Ct.  967,  applying  rule  in  interpretation  of  contract  of 
municipality  with  electric  light  company;  Lowrey  v.  Hawaii,  206  U.  S. 
222,  51  L.  Ed.  1033,  27  Sup.  Ct.  622,  applying  rule  in  construing  agree- 
ment between  government  and  foreign  mission  board;  Barber  Asphalt 
Paving  Co.  v.  St.  Paul,  224  Fed.  846,  138  C.  C.  A.  558,  holding  where 
parties  to  paving  contract  construed  it  for  ten  years,  as  obligating  re- 
pairs to  be  made  without  compensation,  court  will  give  effect  to  such 
construction,  although  contract  somewhat  ambiguous;  Wichita  v.  Wich- 
ita Water  Co.,  222  Fed.  796, 138  C.  C.  A^  337,  applying  rule  where  under 
contract  between  municipality  and  water  company,  latter  had  made 
charges  to  consumers  for  thirty  years;  Montgomeiy  Light  etc.  Co.  v. 
Montgomery  Traction  Co.,  219  Fed.  973,  holding  recognition  and  ob- 
servation of  contract  by  both  parties  for  several  years  rendered  it  bind- 
ing on  defendant;  Prudence  Coal  Co.  v.  Perkins,  217  Fed.  574,  133 
C.  C.  A.  421,  holding  where  lessee  paid  royalties  for  ten  years,  on  cer- 
tain construction  of  somewhat  ambiguous  terms  of  lease,  such  construc- 
tion will  be  taken  as  true  one ;  Schupphaus  v.  E.  T.  Du  Pont  De  Nemours 
Powder  Co.,  204  Fed.  630,  applying  rule  in  construing  contract  for  as- 
signment of  patents;  Guaranty  Trust  Co.  v.  Koehler,  195  Fed.  679,  115 
C.  C.  A.  475,  applying  rule  where  agent  exceeded  his  authorized  power 
to  bind  principal;  Crescent  Mfg.  Co.  v.  Patterson  Mfg.  Co.,  195  Fed. 
385,  115  C.  C.  A.  284,  applying  rule  to  contract  for  sale  of  yam;  Cook 
V.  Foley,  152  Fed.  50,  81  C.  C.  A.  237,  applying  rule  in  construing  con- 
tract to  construct  railroad ;  Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151 
Fed.  861,  applying  rule  to  ordinance  granting  franchise  to  street  rail- 
way company;  Cleveland-Cliffs  Iron  Co.  v.  East  Itasca  Min.  Co.,  146 
Fed.  239,  76  C.  C.  A.  598,  construing  contract  relating  to  mining  leases ; 
Columbus  etc.  Ry.  Co.  v.  Pennsylvania  Co.,  143  Fed.  762,  74  C.  C.  A. 
647,  construing  agreement  between  railroads  in  contracts  relating  to 
joint  use  of  terminal  property;  Uinta  Tunnel  etc.  Transp.  Co.  v.  Ajak 
etc.  Min.  Co.,  141  Fed.  568,  73  C.  C.  A.  35,  construing  stipulation  that 
lode  claims  of  plaintiff  were  "located  in  compliance  with  law";  Manhat- 
tan Life  Ins.  Co.  v.  Wright,  126  Fed.  87,  61  C.  C.  A.  138,  interpreting 
contract  by  practical  construction  given  it   by   parties,  holding  note. 
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promise  to  repay  money  loaned;  Ferrenbach  v.  Mutual  Reserve  Fund 
etc.  Assn.,  121  Fed.  953;  59  C.  C.  A.  307,  court  holding  time  running 
from  date  notice  should  have  been  received  by  mail ;  Fitzgerald  v.  First 
Nat.  Bank,  114  Fed.  478,  52  C.  C.  A.  276,  holding  contract  to  supply  men 
working  for  A.,  limited  to  employees  and  not  extending  to  contractors ; 
Chicago  etc.  Ry.  v.  Northern  Pac.  Ry.,  101  Fed.  795,  42  C.  C.  A.  25,  deny- 
ing different  construction  where  parties  acquiesced  for  ten  years ;  House- 
keeper Pub.  Co.  V.  Swift,  97  Fed.  296,  38  C.  C.  A.  187,  holding  con- 
summation of  sale  strong  evidence  contract  embodied  true  agreement; 
Schofield  V.  State  Nat.  Bank,  97  Fed.  286,  38  C.  C.  A.  179,  following  con- 
struction .  placed  upon  contract  as  shown  by  subsequent  supplemental 
agreement  j  Ashby  v.  Cathcart,  159  Ala.  480,  49  South.  76,  applying  rule 
to  contract  to  saw  timber;  First  Nat.  Bank  v.  Henry,  159  Ala.  391,  49 
South.  105,  applying  rule  in  reference  to  note  given  by  bank  to  de- 
positor; Consaul  v.  Cummings,  24  App.  D.  C.  43,  applying  rule  in  inter- 
pretations of  partnership  contract;  Board  of  Commissioners  of  Fulton 
County  V.  Gibson,  158  Ind.  485,  63  N.  E.  987,  following  construction  of 
parties  as  to  "extras" ;  Ralya  v.  Atkins,  157  Ind.  336,  61  N.  E.  728,  strik- 
ing out  allegations  that  by  mutual  understanding  contract  covered  sub- 
sequent improvements;  Hensler  v.  Fountain  Park  Co.,  57  Ind.  App.  Ill, 
106  N.  E.  388,  holding  evidence  as  to  ownership  of  certain  buildings  un- 
der lease  admissible,  though  contradicting  terms  of  lease;  Tong  v.  Orr, 
44  Ind.  App.  687,  87  N.  E.  149,  applying  rule  when  contract  for  services 
to  be  rendered  by  attorney  was  modified;  Foster  Woolen  Co.  v.  Woll- 
man,  87  Mo.  App.  667,  interpretation  adopted  inadmissible — contract 
limited  fixtures  to  second  party;  Butte  Water  Co.  v.  City  of  Butte,  48 
Mont.  399,  138  Pac.  198,  applying  rule  to  contract  between  city  and 
water  company;  Bey  v.  Bey,  83  N.  J.  Eq.  263,  90  Atl.  693,  applying  rule 
to  common-law  marriage  agreement ;  New  York  v.  New  York  City  Ry.  Co., 
193  N.  Y.  549,  86  N.  E.  567,  applying  rule  in  regard  to  payment  of  license 
fee  of  street  railroad  company;  Gaun  v.  Ball,  26  Okl.  33,  110  Pac.  1070, 
holding  evidence  admissible  to  prove  cause  of  delay  in  acting  under  con- 
tract for  sale  of  land ;  Clark  v.  New  York  Life  Ins.  Co.,  101  S.  C.  273, 
85  S.  E.  598,  applying  rule  in  action  on  insurance  policies;  'Vyi^^ii^  ^• 
Eastern  Bldg.  etc.  Assn.,  56  S.  C.  296,  34  S.  E.  410,  applying  rule  to 
building  and  loan  association  contract  as  to  maturity  of  shares;  State 
V.  Board  of  Trust  of  Vanderbilt  University,  129  Tenn.  329,  164  S.  W. 
1164,  applying  rule  in  reference  to  charter  of  college;  Jenkins  v.  Jen- 
sen, 24  Utah,  129,  91  Am.  St  Rep.  795,  66  Pac.  779,  acquiescing  eighteen 
years  in  second  contract  prohibited  plaintiff  claiming  land  under  first; 
Northrup  v.  Richmond,  105  Va.  339,  53  S.  E.  963,  construing  ordinance 
requiring  street-car  companies  to  sell  schpol  children's  tickets  at  re- 
duced rates  as  requiring  sale  of  such  tickets  to  students  of  business  col- 
lie; Grubb  v.  Burford,  98  Va.  558,  37  S.  E.  5,  contract  unambiguous. 
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parol  evidence  of  instruction  inadmissible ;  Myers  v.  Camahan,  61 W.  Ya. 
418,  57  S.  E.  136,  and  Scott  v.  Lafayette  Gas  Co.,  42  Ind.  App.  620,  86 
N.  E.  498,  both  applying  rule  in  interpretation  of  gas  and  oil  lease;  dis- 
senting opinion  in  Ex  parte  Felder,  61  S.  G.  536,  39  S.  E.  741,  court 
holding  receipt  of  money  by  bank  consistent  with  agreement  to  prorate 
with  heirs;  Grinmier  v.  Tenement  House  Dept.,  205  N.  Y.  550,  98  N.  E. 
332,  arguendo;  Topliff  v.  TopUff,  122  U.  S.  131,  SO  L.  Ed.  1114,  7  Sup. 
Gt.  1062,  construing  contract  selling  patent  rights  to  cover  articles 
manufactu^d  by  the  parties;  Knox  v.  Ninth  Nat.  Bank,  147  IJ.  S.  100, 
37  L.  Ed.  96,  13  Sup.  Ct.  270,  determining,  from  conduct  of  municipal- 
ity, under  what  statute  bonds  were  issued;  Gronstadt  v.  Witthof,  22 
Blatchf.  363,  21  Fed.  265,  construing  charter-party  as  requiring  c<m- 
signee  to  provide  lighters  for  unloading;  Central  Trust  Co.  v.  Wabash 
etc.  R.  R.  Co.,  34  Fed.  265,  construing  contract  between  railipads  oper- 
ating jointly  failing  to  provide  method  of  obtaining  cars;  Metropolitan 
Nat.  Bank  v.  Benedict  Co.,  74  Fed.  185,  20  C.  C.  A.  377,  holding  con- 
tract not  one  of  sale  but  a  bailment;  Illinois  Trust  etc.  Bank  v.  Arkan- 
sas Gity,  76  Fed.  292,  34  L.  R.  A.  630,  22  C.  C.  A.  171,  holding  city  liable 
for  retfials  o:f  hydrants  used  by  it  but  claimed  not  to  conform  to  agree- 
ment; Thomas  v.  Cincinnati  etc.  Ry.  Co.,  81  Fed.  919,  holding  lessees 
entitled  to  ninety  days  in  paying  rent  because  of  practical  construction 
of  lease  by  parties;  Long-Bell  Lumber  Co.  v.  Stump,  86  Fed. -578,  30 
C.  C.  A.  260,  construing  lumber  contract  omitting  designation  of  person 
to  do  grading;  Leete  v.  Pacific  Mill  etc.  Co.,  88  Fed.  967,  construing  sale 
of  government  land,  with  reference  to  refunded  entty  money;  Cleveland 
V.  Cleveland  etc.  Ry.  Co.,  93  Fed.  127,  construing  grant  to  use  street  as 
license;  Robinson  v.  Bullock,  58  Ala.  623,  construing  contract  to  main- 
tain sawmill,  without  providing  for  its  capacity ;  Comer  v.  Bankhead,  70 
Ala.  141,  construing  right  of  warden  to  refuse  to  furnish  convicts,  under 
convict  labor  contract ;  Wyatt  v.  Larimer  &  Weld  Irr.  Co.,  18  Colo.  314, 
36  Am.  St.  Rep.  288,  33  Pac.  150,  construing  irrigation  contract  with 
reference  to  company's  capacity;  Emery  v.  Atlanta  Real  Est.  Exch.,  88 
Ga.  324,  14  S.  E.  557,  construing  contract  with  real  estate  broker; 
Aimen  v.  Hardin,  60  Ind.  122,  holding  payee  suing  company  on  note, 
signed  by  directors,  furnished  interpretation  of  instrument;  Johnson  v. 
Gibson,  78  Ind.  284,  holding  mortgagee  bound  by  his  interpretation  of 
mortgage  as  deed  of  corporation,  not  its  president;  Vinton  v.  Baldwin, 
95  Ind.  436,  construing  commission  contract  for  loan ;  Dwenger  v.  Geary, 
113  Ind.  122, 14  N.  E.  912,  restraining  use  by  lot-owner,  in  Catholic  ceme- 
tery, for  burial  of  one  not  in  the  church ;  Gaylord  v.  Lafayette,  115  Ind. 
430,  17  N.  E.  902,  determining  execution  of  trust  from  action  of  par- 
ties ;  Louisville  etc.  Ry.  Co.  v.  Reynolds,  118  Ind.  173,  20  N.  E.  713,  con- 
struing  contract  for  lepral  services  in  "trials"  to  include  necessary  ser- 
vices; Cravens  v.  Eagle  Cotton  etc.  Co.,  120  Ind.  11,  16  Am.  St.  Sep. 
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302,  21  N.  E.  983,  constraing  stock  subsciiiytion  eontraot;  Frazier  v. 
Myers,  132  Ind.  72,  31  N.  E.  536,  constraing^  deed  reserving  tinfenced 
right  of  way,  bnt  having  g^tes  for  forty  years,  as  permitting  snch  gates ; 
Ewing  v.  Wilson,  132  Ind.  229,  19  L.  B.  A.  773,  31  N.  E.  66,  holding 
deed  in  trost  for  life,  created  only  temporary  trust  as  evidenced  by  re- 
conveyance; State  V.  Michigan,  138  Ind.  461,  37  N.  E.  1043,  holding 
street  improvement  ordinance  part  of  street  improvement  contract; 
Bement  v.  Claybrook,  6  Ind.  App.  197,  31  N.  E.  557,  constraing  tree-cut- 
ting contract  as  including  all  of  a  group  of  trees ;  Callahan  v.  Linthicum, 
43  Md.  102,  20  Am.  Eep.  109,  holding  insurance  covered  whole  mortgage 
property,  and  mortgagor  entitled  to  insurance  money  on  redemption; 
Lafferty  v.  Hall,  19  Ky.  Law  Rep.  1777,  44  S.  W.  427,  construing  ad- 
vancement apparently  to  receiver,  as- loan  to  corporation;  Baltimore  etc. 
R.  R.  Co.  v.  State,  45  Md.  614,  construing  railroad  contract  with  State  for 
payment  of  one-fifth  of  fares;  Winchester  v.  Glazier,  152  Mass.  323,  9 
L.  B.  A.  426,  25  N.  E.  729,  construing  partnership  agreement  with  refer- 
ence to  one  partner's  salary;  Rathbun  v.  McConnell,  27  Neb.  244,  42 
N.  W.  1043,  construing  partnership  agreement  according  to  parties'  con- 
duct; Helme  v.  Strater,  52  N.  J.  Eq.  603,  30  Atl.  338,  allowing  gram- 
matical construction  to  yield  to  practical  construction  of  agreement 
between  testator  and  sons  concerning  their  incorporated  interests; 
Anderson  v.  Holmes,  14  S.  C.  166,  construing  mortgage  of  personalty 
not  to  give  mortgagee  possession  at  will,  despite  clause  to  that  effect; 
Murray  v.  Aiken  Co.,  37  S.  C.  485, 16  S.  E.  147,  allowing  receipts  to  be 
expluned  by  conduct  of  parties ;  Williamson  v.  Eastern  Bldg.  etc.  Assn., 
54  S.  C.  594,  32  S.  E.  769,  holding  circular  4nd  certificate  fixing  maturity 
of  stock,  upon  which  shareholder  acted,  would  prevail  against  by-laws 
providing  differently;  Nashville  Trust  Co.  v.  Smythe,  94  Tenn.  518,45  Am. 
St.  Bep.  750,  27  L.  R.  A.  665,  29  S.  W.  904,  holding  intention  of  parties 
determines  priorities  of  assignees,  of  several  notes,  secured  by  vendor's 
lien;  New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.),  41  S.  W.  683, 
holding  insurance  policy  not  withdrawn  from  operation  of  New  York 
statute  of  1876,  by  payment  of  pcurt  cash  and  part  in  note ;  Eastern  Ice 
Co.  V.  King,  86  Va.  100,  9  S.  E.  507,  holding  contract  for  ice  called  for 
ice  of  best  quality  not  "just  as  it  run" ;  Isham  v.  Parker,  3  Wash.  764, 
29  Pac.  838,  allowing  extra  compensation  for  unusual  services  not  con- 
templated by  attorney's  contract;  Galveston  etc.  Ry.  Co.  v.  Johnson,  74 
Tex.  263,  11  S.  W.  1116,  construing  contract  for  rock  embankment 
according  to  actual  measurement  where  methods  of  calculation  were  in- 
consistent ;  Einstein  v.  Schnebly,  89  Fed.  549,  holding  contract  and  prac- 
tical construction  properly  set  forth  in  bill  for  partnership  dissolution; 
St.  Joseph  etc.  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed.  657,  32  C.  C.  A. 
284,  construing  railroad  union  depot  contract  in  accordance  with  acts  of 
parties;  West  Chicago  etc.  R.  R.  Co.  ▼•  Chicago,  178  HI.  344,  53  N.  E. 
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114,  holding  railroad  exempted  from  special  assessment  for  street  im- 
provements by  agreement;  dissenting  opinion  in  Avzerais  v.  Naglee,  74 
Cal.  67, 15  Pac.  373,  and  Detroit  v.  Detroit  etc.  Ry.  Co.,  56  Fed.  904,  both 
ai^uendo. 

Distinguished  in  State  v.  Jacksonville  etc.  R.  R.  Co.,  29  Fla.  614,  10 
South.  596,  holding  franchise  required  railroad  to  pave  portion  of  street, 
conduct  of  parties  showing  no  contrary  intent ;  Swanson  v.  Spencer,  177 
Mo.  App.  127, 163  S.  W.  286,  there  is  no  room  for  practical  construction 
where  parties  have  at  all  times  disagreed  as  to  meaning  of  contract. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved* 
Note,  17  Ann.  Gas.  1212.  '' 

Parol  evidencf  to  contradict  written  instrument.  Note,  11  E.  R.  0.. 
229. 

It  was  competent  for  Illinois  legislatiire  to  commute,  with  individuals 
or  corporations,  the  burden  of  taxes  for  an  equivalent. 

Approved  in  New  Orleans  v.  Houston,  119  U.  S.  272,  30  L.  Ed.  418, 
7  Sup.  Ct.  202,  sustaining  lottery  company's  exemption  from  taxation; 
Coast-Line  R.  R.  Co.  v.  Savannah,  30  Fed.  650,  holding  railroad  ex- 
empted by  franchise  from  statute  requiring  railroads  to  pave  street  out- 
side rails;  Palmes  v.  Louisville  &  N.  R.R.  Co.,  19  Fla.  270,  sustaining 
constitutionality  of  immunity  from  taxation  of  railroads;  Wetherell  v. 
Devine,  116  111.  643,  6  N.  E.  30,  sustaining  election  laws  exempting  cities 
^rom  certain  burdens ;  West  Chicago  etc.  R.  R.  Co.  v.  Chicago,  178  111. 
344,  53  N.  E.  114,  holding  requirement  to  pave  streets  in  extension  of 
franchise  valid  exemption  from  special  assessment;  Louisiana  State 
Lottery,  Co.  v.  New  Orleans,  24  La.  Ann.  88,  holding  exemption  of  lot- 
tery company  from  taxation,  on  payment  of  certain  sum  to  school  fund, 
constitutional. 

Distinguished  in  Parmelee  v.  Chicago,  60  111.  270,  holding  exemption 
from  assessment  for  repairing  streets  did  not  cover  exemption  for 
widening. 

Power  of  State  legrislature  to  exempt  from  taxation.  Note,  19 
L.  B.  A.  81. 

Franchise  to  operate  a  street  railroad  is  a  contract  and  cannot  be  im- 
paired by  the  legislature  or  Judicial  decision,  if  valid,  under  the  laws  of  the 
State,  as  they  stood  when  it  was  made. 

Approved  in  Blair  v.  Chicago^  201  U.  S.  475,  50  L.  Ed.  832,  26  Sup. 
Ct.  427,  construing  111.  Act,  Feb.  6,  1865,  with  reference  to  extension  of 
corporate  life  of  street  railway  created  by  acts  of  1859  and  1861;  Los 
Angeles  v.  Los  Angeles  City  Water  Co.,  177  U.  S.  675,  44  L.  Ed.  894, 
20  Sup.  Ct.  472,  denying  city's  right  to  reduce  water  rates;  Mercantile 
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Trust  etc.,  Co.  ▼.  Collins  Park  etc.  Rj  R.,  101  Fed.  350,  denying  city's 
right  to  authorize  use  of  tracks  by  another  company;  Northwestern 
Tel.  Exch.  Co.  v.  Minneapolis,  81  Minn.  146,  83  N.  W.  529,  holding  city 
without  authority  to  arbitrarily  remove  poles  and  wires;  Dean  v.  Pater- 
son,  67  N.  J.  L.  201,  50  Atl.  621,  holding  street  railway  not  assessable 
for  benefit  of  street  improvements ;  Hill  v.  Atlantic  etc.  R.  Co.,  143  N.  C. 
579,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  868,  refusing  to  overrule  prior  deci- 
sions as  to  validity  of  lease  given  by  railroad  company;  Provisional 
Municipality  of  Pensacola  v.  Northrup,  66  Fed.  690,  14  C.  C.  A.  59, 
holding  bonds  of  corporation  not  subject  to  lien  for  paving,  under  agree- 
ifient  subsequent  to  their  issue;  Louisiana  v.  Pilsbury,  105  U.  S.  295, 
26  L.  Ed.  1096,  holding  statute  of  1876  void,  so  far  as  it  affected  bonds 
issued  under  statute  of  1852 ;  Coast  Line  R.  R.  Co.  v.  Savannah,  30  Fed. 
650,  holding  act  requiring  railroad  to  be  compelled  to  pave  street,  out- 
side rails,  where  charter  required  paving  between  rails,  void;  St.  Louis 
V.  Western  Union  Tel.  Co.,  63  Fed.  70,  holding  ordinance  imposing 
charge  per  pole  void ;  Baltimore  etc.  Co.  v.  Baltimore,  64  Fed.  160,  hold- 
ing repeal  of  one  feature  of  franchise,  under  act  ratifying  ordinance 
granting  franchise  but  authorizing  repeal,  void;  Cleveland  v.  Cleveland, 
etc.  Ry.  Co.,  93  Fed.  134,  construing  contract  with  municipality  as  con- 
ferring perpetual  easement ;  Cleveland  etc.  Ry.  Co.  v.  Cleveland,  94  Fed. 
395,  holding  ordinance  reducing  street  railroad  fares  unconstitutional; 
French  v.  Deane,  19  Colo.  508,  24  L.  R.  A.  390,  36  Pac.  611,  holding 
statute  allowing  punitive  damages  not  applicable  where  seduction  and 
alienation  begun  before  passage ;  West  Chicago  etc.  R.  R.  Co.  v.  Chicago, 
178  111.  344,  53  N.  E.  114,  holding  extension  of  franchise  on  condition 
of  keeping  street  paved,  a  binding  contract  exempting  railroad  from 
special  assessments;  Indianapolis  v.  Indianapolis  Gas  etc.  Co.,  66  Ind. 
408,  holding  contract  binding  on  city  and  not  a  restriction  on  legislative 
power;  Western  Pav.  etc.  Co.  v.  Citizens'  etc.  R.  R.  Co.,  128  Ind.  529, 
25  Am.  St.  Rep.  465,  10  L.  R.  A.  774,  26  N.  E.  190,  holding  street  railroad 
not  liable  for  street  assessment  where,  by  its  franchise,  it  was  required 
to  maintain  parts  of  street  in  repair ;  Opinion  of  the  Court,  58  N.  H.  625, 
holding  that  statutory  contract  of  tax  exemption  could  not  be  impaired 
by  constitutional  amendment  or  judicial  construction;  West  Jersey  etc. 
R.  R.  Co.  V.  Camden  etc.  R.  Co.,  52  N.  J.  Eq.  481,  29  Atl.  344,  holding 
intent  to  repeal  vested  rights  under  charter  would  not  be  imputed  to 
legislature;  Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt.  467,  holding 
act  authorizing  payment  of  debt,  owed  to  northern  bank,  to  branch 
within  Confederate  lines,  void,  as  to  debts  incurred  before  passage ;  State 
V.  St.  Louis,  145  Mo.  591,  42  L.  R.  A.  127,  46  S.  W.  993,  compelling  city 
to  grant  permission  to  connect  underground  wires  with  buildings;  Tal- 
cott  V.  Pine  Gfpve,  1  Flipp.  131,  Fed.  Cas.  13,735,  arguendo;  Illinois 
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Trust  Co.  v.  Arkansas  City,  76  Fed.  285,  34  L.  S.  A.  527,  22  C.  C.  A. 
171,  holding  defeated  ordinance  after  acceptance  by  both  parties  con- 
stituted contract. 

Distinguishd  in  Lincoln  St.  Ry.  Go.  ▼.  Lincoln,  61  Neb.  129,  84  N.  W. 
808,  upholding  legislative  power  to  compel  street  railroad  to  pave  part 
of  street  occupied  by  tracks ;  Milwaukee  Electric  Ry.  etc  Co.  v.  Railroad 
Commission,  153  Wis.  617,  AnxL  Gas.  1915A,  911,  L.  R.  A.  1915F,  744, 
142  N.  W.  498,  holding  as  city  was  not  empowered  to  make  contract  fix- 
ing rates  of  street-car  fares,  order  of  railroad  commission  changing  rates 
was  valid ;  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  103,  87  L.  Ed. 
885,  l3  Sup.  Ct.  489,  holding  ordinance  taxing' poles  not  void  as  affecting 
poles  erected  prior  to  its  passage;  Wade  v.  Travis  Co.,  174  U.  S.  609, 
48  L.  Ed.  1066,  19  Sup.  Ct.  719,  following  latest  decision  of  Texas  Su- 
preme Court  correctly  exx>ounding  the  law,  though  differing  from  earlier 
State  decisions,  in  action  on  county  bond  coupons;  Louisville  Trust  Co. 
V.  Cincinnati,  73  Fed.  730,  holding  question  of  acquiring  railroad  to 
operate  purchased  line  beyond  terms  of  its  charter  foreclosed  by  decision 
of  State  court;  Jessup  v.  Carnegie,  80  N.  Y.  449,  86  Am.  Eep.  648,  fol- 
lowing Iowa  court's  construction  of  stockholder's  liability  for  failure 
to  file  Iowa  corporation's  articles. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  8  Aim.  |0a«.  88,  91. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oa«.  94. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  65. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  60  L;  R.  A.  148. 

9  WaU.  66-72,  19  Ifc  Ed.  615,  UNITED  STATES  ▼.  ANDERSON. 

Abandoned  property  act  of  1883,  and  confiscation  act  of  1862,  ace  not 
in  pari  materia,  one  being  remedial*  the  other  penal;  and  loyal  claimant 
under  the  former,  having  purchased  cotton,  afterward  becoming  captored 
property,  in  good  faith  without  attempting  a  ftand,  need  not  trace  his  title 
to  a  loyal  source. 

Approved  in  United  States  v.  Pollard,  154  U.  S.  577,  19  L.  Ed.  620, 
14  Sup.  Ct.  1214,  following  rule;  United  States  v.  Padelford,  0  Wall. 
538,  19  L.  Ed.  790,  holding  claimants  under  abandoned  property  act  not 
deprived  of  its  benefits  because  of  involuntary  aid  to  rebels';  Austin  v. 
United  States,  155  U.  S.  421,  89  L.  Ed.  208,  15  Sup.  Ct.  169,  dismissing 
petition  by  Austin's  representatives  under  act  of  1883,  on  finding  of 
his  disloyalty;  Lamar  v.  Browne,  92  U.  S.  194,  28  L.  Ed.  658,  sustaining 
right  of  United  States  as  belligerent  to  capture  cotton. 
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By  tile  almndoned  property  act  of  1863,  OongreBs  conatitated  the  gov« 
eminent  troBtee  for  loyal  aonthemen  of  property  taken;  and  a  claimant 
could,  on  proper  proof  of  ownership,  recover  the  proceeds  paid  Into  the 
treaaory,  within  two  years  after  the  suppression  of  the  BehelUpn. 

Approved  in  Briggs  v.  United  States,  143  U.  S.  358,  86  L.  Ed.  186, 
12  Snp.  Ct.  396,  allowihg  claim  for  proceeds  of  captured  cotton  belong^- 
ing  to  loyal  citizen  in  enemies'  country;  dissenting  opinion  in  United 
States  v.  Kleixl,  13  Wall.  149,  20  L.  Ed.  526,  majority  holding  that  par- 
doned southerners  had  right,  under  act  of  1863,  to  proceeds  of  their 
property  paid  into  treasury. 

Distinguished  in  Haycraft  v.  United  States,  22  Wall.  96,  22  L.  Ed. 
741,  holding  claimant  not  pardoned  for  two  years  after  suppression  of 
Rebellion,  who  gave  aid  to  southerners,  could  not  have  benefit  of  aban- 
•doned  property  act. 

For  porpoees  of  rights  imder  abandoned  property  act,  the  Bebellioa 
was  suppressed  on  August  20,  1866,  the  date  of  the  President's  proclamation, 
adopted  by  Congress  as  dose  of  the  Rebellion. 

Approved  in  McKee  v.  Rains,  10  Wall.  25,  19  L.  Ed.  861,  holding 
^action  against  United  States  marshal  in  November,  1866,  not  removable 
to  Federal  courts ;  Levy  v.  Stewart,  11  Wall.  253,  20  L.  Ed.  89,  holding 
Louisiana  statute  of  prescription  against  bills  and  notes  suspended  from 
April  19,  1861,  until  August  20,  1866;  Burke  v.  Miltenberger,  19  Wall. 
-525,  22  L.  Ed.  159,  holding  Provisional  Court  of  Louisiana  did  not  cease 
to  exist  until  July  28,  1866;  McElrath  v.  United  States,  102  U.  S.  438, 
26  L.  Ed.  191,  sustaining  dismissal  from  army,  ordered  by  President 
July  13,  1866,  as  made  during  war  time;  Perkins  v.  Rogers,  35  Ind.  145, 
"9  Ajdl  Bep.  C55,  holding  in  action  for  accounting  by  partner  that  statutes 
-of  limitations  was  suspended  from  August  16,  1861,  to  August  20,  1866 ; 
Philips  V.  Hatch,  1  Dill.  575,  Fed.  Cas.  11,094,  holding  contract  made 
After  surrender  in  1865,  but  before  August  20,  1866,  void;  Chappelle  v. 
Olney,  1  Sawy.  406,  Fed.  Cas.  2613,  holding  statute  of  limitations  sus- 
pended in  favor  of  Arkansas  citizens  on  action  against  Or^on  citizen 
.  during  war ;  State  v.  Burgess,  23  La.  Ann.  226,  holding  stipulation  to 
-commence  work  within  four  months  after  termination  of  war  complied 
^th  where  work  begun  April  27,  1866;  United  States  v.  One  Thousand 
^ve  Hpndred  Bales,  27  Fed.  Gas.  327,  .and  Austin  v.  United  States,  155 
U.  S.  421,  39  L.  Ed.  208,  15  Sup.  Ct.  169,  all  arguendo. 

Distinguished  in  Nelson  v.  Manning,  53  Ala.  552,  holding,  as  between 
•citizens  of  Alabama,  peace  existed  December  20, 1865. 

Miscellaneous.  Cited  in  Pugh  v.  McCormick,  14  WaU.  37^  20  L.  Ed. 
791;  Harrison  v.  Vines^  46  Tex.  22. 
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9  Wall.  72-76,  19  L.  Ed.  627,  UNITED  STATES  T.  aBOSSMATEB. 

Under  public  law,  without  any  express  declaratioii  by  a  80Tereigii« 
business^  intercourse  between  citizens  of  nations  engaged  in  war  is  nnlawf uL 

Approved  in  Green  v.  Alexander,  7  D.  C.  154,  setting  aside  sale  under 
defaulting  deed  of  trust,  where  property  at  time  of  sale  was  in  posses- 
sion of  military  authorities;  Mitchell  v.  United  States,  21  Wall.  352, 
22  L.  Ed.  587,  holding  northerner  remaining  in  south  during  war  and 
returning  before  its  close,  and  dealing  in  cotton,  guilty  of  trading  with 
enemy;  Desmare  v.  United  States,  93  U.  S.  612,  23  L.  Ed.  960,  and 
Woods  V.  Wilder,  43  N.  Y.  168,  3  Am.  Rep.  686,  both  holding  bill  drawn 
by  partner  in  Savannah  on  partners  in  New  York  after  war  began  void^ 
Kanawha  Coal  Co.  v.  Kanawha  etc.  Coal  Co.,  7  Blatchf.  409,  Fed.  Cas. 
7606,  holding  sale  under  trust  deed,  where  creditor  resided  in  north  and 
trustee  in  south,  held  during  war,  void;  Brooke  v.  Filer,  35  Ind.  408, 
holdinig  court  had  no  jurisdiction  over  action  by  Virginian  against  citi- 
zen of  Indiana  after  war  broke  out ;  Snell  v.  Dwight,  120  Mass.  15,  and 
dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  299,  24  L.  Ed.  726i, 
both  arguendo;  dissenting  opinion  in  Manhattan  Life  Ins.  Co.  v.  War- 
wick, 20  Gratt.  653,  majority  holding  company  liable  on  policy  where 
premium  tendered  to  agent  within  rebel  lines  during  war,  but  rejected 
because  payable  in  New  York. 

Distinguished  in  Sands  v.  New  York  Life  Ins.  Co.,  50  N.  Y.  632,  10 
Am.  Bep.  540,  holding  pa3anent  during  the  war,  to  defendant's  agent  at 
Mobile,  of  policy  premium,  valid,  though  defendant  a  New  York  corpo- 
ration ;  De  Jamett  v.  De  Giverville,  56  Mo.  444,  holding  sale  under  trust 
deed  on  default  of  payment  of  note  during  war  valid  against  party 
voluntarily  going  to  rebel  lines;  Shacklett  v.  Polk,  51  Miss.  391,  holding 
contract  to  gather  cotton  within  rebel  lines  for  shipment  into  United 
States  freed  from  illegality  by  obtaining  proper  permits;  dissenting 
opinion  in  Mutual  Ben.  Life  etc.  Co.  v.  Hillyard,  37  N.  J.  L.  489,  major- 
ity holding  policy  not  forfeited  by  failure  to  pay  premiumk  due  from 
Virginian  to  corporation  in  loyal  State  during  the  war. 

• 
Prohibition  of  all  intercourse  witb  an  enemy  during  war  affects  debtors 

and  creditors  on  eitber  side  equally  with  tbose  not  bearing  that  relation. 

Approved  in  Woods  v.  Wilder.,  43  N.  Y.  169,  3  Am.  Bep.  688,  holding 
bill  drawn  during  war  "by  partner  in  Savannah  on  partner  in  New  York 
void;  Kanawha  Coal  Co.  v.  Kanawha  etc.  Coal  Co.,  7  Blatchf.  409,  Fed. 
Cas.  7606,  holding  trust  sale  in  favor  of  creditor  in  North  while  trustee 
resided  in  south  held  during  war  void. 

Distinguished  in  De  Jamett  v.  De  Giverville,  56  Mo.  444,  holding  trus- 
tee's sale  during  war  valid  against  debtor  voluntarily  within  rebel  lines. 
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Wliile  debtor  nuty  pay  to  an  agent  a  debt  due  to  Ills  principal,  residing 
in  hostile  territory  during  a  war,  to  make  tlie  payment  legal  tlie  agency 
must  have  been  created  before  the  war  began. 

Approved  in  Tait  v.  New  York  Life  Ins.  Co.,  1  Flipp.  312,  Fed.  Cas. 
13,726,  holding  agency  to  receive  premiums  and  renew  policies  became 
unlawful  as  to  new  transactions  where  principal  and  agent  became  pub- 
lic enemies;  Statham  v.  New  York  Life  Ins.  Co.,  45  Miss.  597,  7  Am. 
Rep.  742,  holding  tender  to  agent  of  New  York  corporation,  residing 
within  rebel  lines,  of  due  premium,  valid;  dissenting  opinion  in  De 
Jarnett  v.  De  Giverville,  56  Mo.  458,  majority  holding  trustee's  sale 
during  war  valid  against  debtor  voluntarily  within  rebel  lines. 

Distinguished  in  Small  v.  Lumpkin,  28  Gratt.  835,  holding  payment 
of  bond  by  obligor  to  deceased  obligee's  son,  where  both  within  rebel 
lines,  binding  on  obligee's  widow  within  Union  lines;  Hamilton  v.  Mutual 
Life  Ins.  Co.,  etc.,  9  Blatchf.  255,  Fed.  Cas.  5986,  holding  Alabama  pol- 
icy-holder excused  for  not  paying  premiums  where  New  York  company 
failed  to  keep  agent  in  Alabama  during  war;  Lee  v.  Rogers,  2  Sawy. 
568,  Fed.  Cas.  8201,  holding  service  on  alien  enemy's  attorney  appointed 
before  war  began  valid ;  Cocks  v.  Izard,  5  Fed.  Cas.  1156,  holding  power 
of  attorney  not  affected  by  war,  service  of  process  on  agent  binding  on 
principal  residing  in  alien  territory;  Lands  v.  New  York  Life  Ins.  Co., 
50  N.  Y.  638, 10  Am..  Rep.  546,  holding  payment  to  New  York  company's 
agent  in  Mobile,  after  war  began  valid ;  Hubbard  v.  Matthews,  54  N.  Y. 
51,  13  Am.  R^.  567,  holding  protest  and  notice  served  on  New  Orleans 
partners  sufficient  to  bind  New  York  partner  on  note  maturing  after 
war  began. 

Transaction,  originally  unlawful,  such  as  appointment  of  an  agent  and 
his  dealing  with  an  insurgent,  pending  the  war,  cannot  be  made  better  by 
ratification. 

Approved  in  Ford  v.  Surget,  97  U.  S.  623,  24  L.  Ed.  1027,  sustaining 
plea  to  declaration  for  trespass  for  burning  cotton  that  it  was  done 
tmder  military  orders  in  accordance  with  Confederate  statute. 

9  Wall.  76>g3,  19  L.  £d.  507,  SMITH  v.  MORSE. 

There  is  no  variance  between  a  declaration  on  a  covenant  to  submit 
and  a  submission  containing  a  covenant  to  submit,  "as  provided  in  articles 
this  day  executed,"  where  the  proof  established  that  no  such  articles  ever 
existed. 

Approved  in  Clark  v.  Chapman,  98  Cal.  114,  32  Pac.  814,  holding  vari- 
ance immaterial  where  undertaking  named  party  to  arbitration  whose 
name  erased  by  consent. 
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Agreement  to  submit  claims  to  arbitrators  and  to  an  nmidre,  if  need- 
ful, authorizes  arbitrators  to  appoint  an  umpire^  and  ImpUes  an  agreement 
to  abide  by  the  award. 

Approved  in  Roberts  etc.  Shoe  Co.  ▼.  Westinghonse  ete.  Mfg.  Co.,  143 
Fed.  224;  74  C.  C.  A.  348,  holding  where  contract  provided  for  refer- 
ence of  questions  to  engineer,  latter's  decision  is  conclusive. 

One  signing  a  submission  to  arbitration,  signed  by  another's  agent,  and 
recognizing  agent's  authority  throughout,  cannot  thereafter  auestion  it;  and 
acceptance  by  the  principal  of  the  settlement  and  an  action  on  the  covenant 
in  the  submission  ratifies  the  agent's  authority. 

Approved  in  Connett  v.  Chicago,  114  111.  239,  29  N.  E.  281,  sustaining 
award  on  submission  by  eity  attorney  without  objection  from  city  couneiL 

Where  agent  executes  an  instrument,  it  is  snflleient  if  on  its  face  it  is 
act  of  his  principaL  Agent  may  sign  either  nanie  first,  as  agent  for  hlB 
principal  or  by  himself  as  agent. 

Approved  in  The  Serapis,  37  Fed.  440,  holding  shipmaster's  draft  did 
not  bind  him  personally. 

Liability  of  one  signing  eontraot  in  representative  capacity.    Note;i 
42  L.  R.  A.  (N.  8.)  19. 

9  Wall..  8&-89,  19  I^  Ed.  574,  THVITBD  STATES  T.  KEEHUS& 

In  action  on  postmaster's  bond,  it  is  no  defense  that  he  paid  numey  doe 
the  government  to  one  of  its  creditors;  nor  wlU  such  payment  be  avails 
able  as  an  eanltable  setoff. 

Distinguished  in  State  v.  Baetz,  44  Wis.  034,  holding  State  treasurer 
not  liable  for  money  paid  to  hospital  treasurer  before  time  of  payment 
appointed  by  appropriation. 

Payment  by  volunteer  or  stranger.    Note,  28  L.  R.  A.  122. 

Confederate  power  was  a  usurpation  of  unlawful  anthority,  and  a  Con- 
federate statute  directing  a  postmaster  to  pay  holder  of  claim  against 
United  States  f  er  postal  service,  residing  within  reb«l  lines,  a  balance  doe 
to  United  States,  is  not  sulBclent  authority  for  payment. 

Approved  in  United  States  v.  One  Thousand  Five  Hundred  Bales,  27 
Fed.  Cas.  330,  holding  obedience  to  Confederate  statute  not  sufficient 
defense  against  confiscation  of  cotton  unlawfully  transported  from  rebel 
lines;  United  States  v.  Stark,  27  Fed.  Cas.  1294,  holding  imports  re- 
ceived in  rebel  port  during  war  liable  for  duty ;  Vance  v.  Burtis,  39  Tex. 
91,  holding  debt  not  discharged  by  payment  to  Confederate  sequestra- 
tion officer;  Spratt  v.  Pierson,  4  S.  C.  304,  holding  purchaser  at  Con- 
federate sequestration  sale  not  entitled  to  be  subrogated  to  benefit  of 
owner's  mortgage  debt,  paid  at  time  of  sale. 
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DistingtiiBhed  in  Ford  v.  Surget,  46  Miss.  153|  holding  destraetion  of 
eotton  under  orders  of  Confederate  general  justified. 

Postmaster  cannot  defend  payment  of  Federal  fnnds  according  to  Con- 
federate statute  on  ground  of  force  possessed  by  Confederate  States,  where 
demand  was  only  by  ordinance,  no  violenee  being  used. 

Approved  in  Mecklenburg  County  v.  Beales,  111  Va.  697,  36  L.  B.  A. 
(K.  S.)  285,  69  S.  E.  1035,  holding  county  treasurer  cannot  defend  ac- 
tion for  loss  of  funds  by  reason  of  failure  of  bank  where  he  deposited 
them;  United  States  v.  One  Thousand  Five  Hundred  Bales,  27  Fed.  Cas. 
330,  holding  Confederate  statute  not  sufficient  to  justify  unlawful  ship- 
ping  of  cotton  from  rebel  lines  after  confiscation;  Rogers  v.  Parker,  1 
Hughes,  158,  Fed.  Cas.  12,018,  holding  demand  by  general,  having  suffi- 
cient force,  but  not  using  it,  no  justification  for  surrendering  public 
moneys;  Davis  v.  Mississippi  Central  B.  B.  Co.,  46  Miss.  567,  holding 
acceptance  of  Confederate  money  in  payment  of  debt,  because  of  Con- 
federate army  in  town  and  of  debtor's  insistence,  not  invalid  as  made 
under  duress. 

In  action  on  postmaster's  bond,  government's  zlght  rests  on  express 
promise  in  bond,  and  it  is  no  defense  that  official  was  deprived  of  funds 
by  force. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  165,  47  L.  Ed.  428,  23 
Sup.  Ct.  281,  lost  by  fire  no  excuse  for  failure  to  turn  over  money; 
United  States  v.  Smythe,  120  Fed.  32,  and  Smith  v.  United  States,  107 
Fed.  378,  both  holding  superintendent  of  mint  liable  for  moneys  de- 
stroyed by  fire  in  vault;  Lamb  v.  Dart,  108  Ga.  612,  34  S.  E.  164,  holding 
county  treasurer  liable  for  mone3rs  lost  by  bank's  failure;  Maloy  v. 
Coun^  Commrs.,  10  N.  M.  655,  667,  658,  662,  62  Pac.  1109,  reaflirming 
rule,  obligation  measured  by  bond,  refusing  recovery  of  interest  received 
on  public  funds  after  retirement ;  Van  Trees  v.  Territory,  7  Okl.  363,  54 
Pac.  498,  fact  that  county  treasurer  detK)sited  funds  in  solvent  bank, 
which  afterward  failed,  is  no  defense  to  action  on  bond;  Hoyden  v. 
United  States,  13  Wall.  24,  20  L.  Ed.  530,  holding  defense  that  receiver 
of  moneys  of  United  States  was  robbed,  not  available  in  action  on  his 
bond;  United  States  v.  Bryan',  82  Fed.  293,  holding  embezzlement  by 
clerk  appointed  under  civil  service  no  defense  to  action  on  postmaster's 
bond  for  public  funds;  State  v.  Powell,  67  Mo.  397,  29  AnL  Bep.  514, 
holding  school  treasurer  and  sureties  liable  on  bond  for  moneys  lost 
through  depositary's  insolvency;  State  v.  Moore,  74  Mo.  417,  41  Am. 
Beip.  324,  holding  insolvency  of  bank  in  which  funds  necessarily  de- 
posited for  safety  no  defense  to  action  on  county  treasurer's  bond; 
United  States  v.  Farrell,  8  Biss.  263,  Fed.  Cas.  15,073,  holding  bonds- 
men liable  for  taxes  on  bonded  spirits  destroyed  by  fire  while  in  dis- 
tillery warehouse  because  of  government  watchman's  absence;  Bryan 
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V.  United  States,  90  Fed.  474,  33  C.  C.  A.  617,  holding  clerk's  theft  no 
defense  in  action  on  postmaster's  bond;  Gartley  v.  People,  24  Colo.  157, 
49  Pac.  272,  holding  failure  of  depositary,  a  bank,  no  defense  to  action 
on  county  treasurer's  bond  for  public  moneys  deposited;  Township  of 
Taylor  v.  Morton,  37  Iowa,  553,  holding  theft  of  money  from  treasurer, 
no  defense  to  action  on  his  bond;  Tillinghast  v.  Merrill,  151  N.  Y.  143, 
56  Am.  St.  Bep.  616,  34  L.  R.  A.  682,  45  N.  E.  377,  holding  supervisor 
depositing  public  moneys  with  private  bankers  liable  for  loss  by  their 
failure;  Perley  v.  County  of  Muskegon,  32  Mich.  140,  20  Am.  Rep.  643, 
arguendo;  dissenting  opinion  in  United  States  v.  Thomas,  15  Wall.  353, 
21  L.  Ed.  94,  majority  holding  receiver  of  public  money  released  from 
liability  therefor  by  forcible  seizure  by  rebels;  dissenting  opinion  in 
State  V.  Gramm,  7  Wyo.  329,  40  L.  R.  A.  708,  52  Pac.  552,  majority  hold- 
ing State  treasurer  not  liable  for  loss  of  funds  through  failure  of 
depositary. 

Limited  in  State  v.  Houston,  78  Ala.  581,  56  Am.  Rep.  60,  allowing 
jury  to  determine  a  robbed  county  collector's  liability  on  finding  of 
negligence  in  traveling  unarmed. 

Denied  in  Cumberland  v.  Pennell,  69  Me.  369,  81  Am.  Rep.  290,  holding 
robbery,  defense  to  action  on  county  treasurer's  bond;  Healdsburg  v. 
Mulligan,  113  Cal.  214,  215,  33  L.  R.  A.  464,  45  Pac.  339,  holding  sureties 
luot  liable  on  bond  of  county  treasurer  for  moneys  of  which  he  was 
robbed;  Livingston  v.  Woods,  20  Mont.  98,  49  Pac.  439,  holding  treas- 
nrer  legally  bound  to  deposit  public  moneys  not  liable  for  loss  by  failure 
of  depositary;  People  v.  Faulkner,  107  N.  Y.  483,  14  N.  E.  417,  holding 
surrogate's  sureties  not  liable  for  loss  by  failure  of  depositary,  a  banker, 
holding  moneys  of  an  intestate's  estate ;  State  v.  Copeland,  96  Tenn.  303, 
54  Am.  St.  Rep.  848,  31  L.  R.  A.  845,  34  S.  W.  428,  holding  school  trus- 
tee not  liable  for  loss  of  funds,  by  failure  of  bank  with  which  he 
deposited  them ;  State  v.  Gramm,  7  Wyo.  329,  40  L.  R.  A.  698,  52  Pac. 
540,  holding  State  treasurer  not  liable  for  loss  of  funds  deposited  in 
bank  which  failed  owing  to  a  panic;  York  County  v.  Warren,  15  S.  C. 
9,  40  Am.  Rep.  678,  holding  county  treasurer  not  liable  for  funds  lost 
by  failure  of  depositary,  a  savings  bank. 

Distinguished  in.  Sweeney  v.  Commonwealth,  118  Ky.  922,  82  S.  W. 
642,  State  auditor  not  liable  on  bond  for  moneys  paid  on  vouchers  for 
militia  expenses  signed  by  persons  wrongfully  acting  as  Governor  and 
adjutant-general. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 

St.  Rep.  522. 
Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Ann. 
Gas.  930. 

Liability  on  official  bond  for  loss  by  theft  or  bank  failure.    Note, 
L.  R.  A.  450. 


931    BURUNGTON  ETC.  R.  R.  CO.  v.  FREMONT  CO.    9  Wall.  89-95 

9  Wall.  89^95,  19  L.  Ed.  563,  BTTBUNGTOK  ETO.  Bw  B.  00.  ▼.  FBBMONT 
OOTTNTT. 

Swamp-land  act  of  1850  granted  to  States  lands  listed  by  Secretary 
of  Interior  as  swamp-lands.  Iowa  railroad  grant  of  1866,  excepting  lands 
otherwise  appropriated,  did  not  include  sacb  swamp-lands. 

Approved  in  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  329,  101 
Pac.  178,  holding  that  prior  to  Selection  by  Secretary  of  Interior  of 
swamp  and  overflowed  lands.  United  States  conld  dispose  of  such  lands 
nnder  general  laws;  Hannibal  etc.  R.  R.  Co.  v.  Smith,  9  Wall.  97,  100, 
19  L.  Ed.  600,  601,  holding  secretary's  failure  to  certify  swamp-land  did 
not  subject  it  to  railroad  grant;  Kansas  Pac.  Ry.  Co.  v.  Atchison  etc. 
Ry.  Co.,  2  McCrary,  554,  13  Fed.  107,  holding  amendatory  act,,  enlarging 
original  railroad  grant,  did  not  grant  lands  granted  to  State  by  inter- 
vening act ;  Chism  v.  Price,  54  Ark.  267, 15  S.  W.  1032,  holding  railroad 
grant  of  1853  did  not  grant  swamp-lands  previously  granted  to  State, 
under  act  of  1860;  Lux  v.  Haggin,  69  Cal.  342,  10  Pac.  723,  holding 
swamp-land  act  of  1850  was  a  grant  in  praesenti;  State  v.  Portsmouth 
Sav.  Bank,  106  Ind.  441,  442,  7  N.  E.  383,  holding  swamp-land  act  of 
1850  a  present  grant,  and  title  Ireverted  back,  upon  identification  of  the 
land;  Bellows  v.  Todd,  34  Iowa,  30,  holding  railroad  grant  excepting 
lands  reserved,  reserved  lands  erroneously  reserved  by  secretary;  Mont- 
gomery Co.  V.  Burlington  etc.  R.  R.  Co.,  38  Iowa,  209,  holding  act  of 
1859  vested  title  in  lands  listed  as  swamp-lands;  Johnson  v.  Ballou, 
28  Mich.  384,  holding  railroad  grant  a  present  grant  to  the  State,  carry- 
ing floating  title  to  be  fixed  by  action  of  railroad;  Busch  v.  Donohue, 
31  Mich.  484,  holding  swamp-land  act  vested  title  to  listed  lands  without 
patent ;  Clarkson  v.  Buchanan,  53  Mo.  571,  holding  county  list  of  swamp- 
lands competent  evidence  of  character  of  land;  McCormick  v.  Hayes, 
159  U.  S.  338,  339,  40  L.  Ed.  173, 16  Sup.  Ct.  39,  40,  and  Chism  v.  Price, 
64  Ark.  272,  15  S.  W.  1034,  both  arguendo;  Page  Co.  v.  Burlington  etc. 
R.  R.  Co.,  40  Iowa,  521,  swamp-land  act  passed  title  without  patent. 

Distinguished  in  Sawyer  v.  Osterhaus,  212  Fed.  770,  771,  where  no 
steps  had  been  taken  to  patent  land  to  state  under  swamp-land  act, 
party  claiming  under  conveyance  from  State  cannot  sustain  title  by  parol 
evidence  that  land  was  in  fact  swamp;  Lockwood  v.  Hannibal  etc. 
R.  R.  Co.,  65  Mo.  237,  holding  no  title  could  vest  under  swamp-land 
act  where  the  land  was  never  selected  or  designated  as  such;  Cahn  v. 
Barnes,  7  Sawy.  54,  5  Fed.  331,  holding  patent  to  land  under  wagon- 
road  grant  of  1866  conclusive  that  land  was  not  swamp-land,  granted  by 
act  of  1860. 

Under  act  of  1866,  granting  alternate  sections  to  railroad,  grant  be- 
came certain  only  on  location  of  road  on  tbe  ground,  until  which  time  title 
did  not  vest  nor  was  there  such  appropriation  as  exempted  the  land  from 
act  of  1857,  confirming  swamp-land  selections. 
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Approved  in  Koch  v.  Streuter,  232  111.  602,  83  N.  E.  1076,  holding 
nnder  act  aiding  Illinois  in  opening  canal  and  granting  to  State  land 
on  each  side  of  canal  alternate  sections  to  be  selected  by  Commissioner 
of  Land  Office,  title  to  any  section  could  not  vest  in  State  until  such 
selection  was  made;  Hannibal  etc.  R.  R.  Co.  v.  Smith,  9  Wall.  97,  100, 
19  L.  Ed.  600,  601,  holding  secretary's  failure  to  certify  swamp-lands  to 
State  did  not  subject  it  to  railroad  grant;  Montgomery  Co.  v.  Burling- 
ton etc.  R.  R.  Co.,  38  Iowa,  209,  and  American  Emigrant  Co.  v.  Chicago 
etc.  R.  R.  Co.,  47  Iowa,  516,  both  following  rule ;  Iowa  R.  R.  etc.  Co.  v. 
Davis,  102  Iowa,  136,  71  N.  W.  232,  refusing  railroad  recovery  for  taxes 
paid  on  land  staked  out  by  it  but  not  definitely  located  and  belonging 
to  pre-emptioner;  Layton  v.  Farrell,  11  Nov.  456,  holding  bona  fide 
settler  of  land  reserved  to  State,  before  survey,  acquired  title  against 
State. 

Distinguished  in  Sanger  v.  Saigent,  8  Sawy.  94,  Fed.  Cas.  12,310, 
holding  railroad  grant  a  present  grant  attaching  to  specific  land  when 
road  definitely  fixed,  embracing  land  against  which  there  was  void  Mexi- 
can claim;  Southern  Pac.  R.  Co.  v.  United  States,  69  Fed.  54, 16  C.  C.  A. 
114,  holding  under  acts  line  may  be  sufficiently  fixed  to  vest  title  by 
filing  of  map;  Illinois  Central  R.  R.  Co.  v.  Union  County,  94  HI.  73, 
holding  railroad's  title  under  grant  prior  to  swamp-land  act  superior 
after  line  located,  to  county's  title  under  State  grant;  Atchison,  T.  & 
S.  F.  R.  R.  Co.  Y.  Bobb,  24  Kan.  677,  holding  railroad's  title  superior 
to  pre-emptioner's  title,  under  grant  to  latter,  intervening  between  date 
of  definite  location  of  road  and  date  of  withdrawal  by  secretary;  Vance 
V.  Burlington  &  M.  etc.  R.  R.  Co.,  12  Neb.  288,  11  N.  W.  334,  holding 
railroad  grant  efEective  against  adverse  claimants  after  definite  location 
of  line  without  selection  of  sections  by  number.. 

9  WaU.  96-102,  19  L.  Ed.  599,  HANNIBAI.  ETC.  E.  E.  00.  ▼.  8BCITH. 

Swamp-land  grant  of  1852  was  a  present  grant,  but  by  a  descrlptloii 
requiring  more  than  reference  to  sections,  ranges  and  townships  to  identify 
It;  in  this  respect  it  was  like  railroad  grants  of  altematlTe  sections,  wbidi 
become  certain  only  by  location  of  road. 

Approved  in  Marshall  Dental  Mfg.  Co.  v.  Iowa,.  226  U.  S.  461,  57 
L.  Ed.  302,  33  Sup.  Ct.  168,  holding  title  to  bed  of  meandering  lake  form- 
erly within  public  domain,  for  which  no  patent  has  been  issued,  either 
remains  in  United  States  or  has  passed  under  swamp-land  4Mst  to  State; 
Fredericks  v.  Zumwalt,  134  Cal.  46,  66  Pac.  39,  applying  rule  holding 
certificate  from  State  land  office  void  greater  part  of  land  subject  to 
cultivation ;  Young  v.  Charnquist,  114  Iowa,  119,  86  N.  W.  206,  holding 
State  barred  from  claiming  land  as  swamp  accepted  under  certificate 
that  it  was  not;  Sanger  v.  Sargent,  8  Sawy.  94,  Fed.  Cas.  12,319,  hold- 
ing; railroad  giant  of  alternate  sections  a  present  grant    attaching  to 
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specific  land  when  road  located;  Taboreck  V.  Burlington  &  M.  R.  R. 
Co.;  2  McCraiy,  410,  13  Fed.  104,  holding  railroad  grant  attached 
on  date  line  of  road  was  fixed,  though  land  selected  and  patented  later; 
Atchison,  T.  &  S.  F.  B.  R.  Co.  v.  Bobb,  24  Kan.  677,  holding  pre-emption 
grant  after  definite  location  of  road,  but  before  withdrawal  by  secretary, 
inferior  to  railroad's  title;  Denver  etc.  Ry.  Co.  v.  Ailing,  99  U.  S.  475, 
25  L.  Ed.  443,  holding  railroad  company's  appropriation  of  right  of  way 
vested  title  relating  back  to  date  of  grant;  State  v.  Portsmouth  Sav. 
Bank,  106  Ind.  441,  7  N.  E.  383,  holding  grant  under  act  of  1850  was 
in  praesenti,  and,  upon  selection,  title  related  back  to  it;  Southern  Pac. 
Co.  y.  Dull,  10  Sawy.  512,  22  Fed.  493,  holding  railroad  grant  under  act 
of  1871  in  praesenti,  attaching  to  specific  land  when  plat  filed;  Bybee 
v.  Oregon  etc.  Ry.  Co.,  11  Sawy.  483,  26  Fed.  588,  holding  grant  on 
condition  of  completion  of  road  of  odd  sections  in  praesenti,  and  con- 
dition available  only  to  grantor;  Lux  v.  Haggin,  69  Cal.  342,  10  Pac. 
723,  holding  act  of  1850  was  grant  in  praesenti  of  swamp-land;  State 
V.  Portsmouth  Sav.  Bank,  106  Ind.  441,  7  N.  E.  383,  holding  swamp- 
land act  of  1850  a  grant  in  praesenti  relating  back  on  selection  of 
land;  Chicago,  B.  I.  etc.  R.  R.  Co.  v.  Brown,  40  Iowa,  334,  to  the  same 
effect;  Page  Co.  v.  Burlington  &  M.  R.  R.  Co.,  40  Iowa,  521,  holding 
swamp-land  act  passed  title  without  a  patent;  Busch  v.  Donahue,  31 
Mich.  483,  holding  swamp-land  act  vested  title  in  listed  lands  without 
patent;  Leavenworth  etc.  R.  R.  Co.  v.  United  States, '92  U.  S.  741,  23 
L.  Ed.  637,  holding  grant  to  State  in  aid  of  railroad  vests  immediate 
title,  though  land  not  selected  by  survey  or  location ;  San  Francisco  Sav. 
Union  v.  Irwin,  11  SaWy.  670,  28  Fed.  710,  holding  swamx^land  act  vested 
immediate  title  not  impaired  by  failure  of  secretary  to  list  it  or  issue 
patent;  Southern  Pac.  R.  R.  Co.  v.  Orton,  6  Sawy.  198,  32  Fed.  479, 
holding  Congress  could  give  settlers  on  land  in  railroad  grant  no  rights 
after  filing  of  plat ;  Wineman  v.  Gastrell,  53  Fed.  700,  3  C.  C.  A.  621, 
holding  grant  to  commissioners  to  improve  Mississippi  River  in  prae- 
senti; Northern  Pac.  Ry.  v.  Wright,  54  Fed.  69,  4  C.  C.  A.  193,  holding 
lands  identified  under  railroad  grant  subject  to  taxation  though  not 
segr^ated  from  public  domain  and  patent  not  issued;  Rice  v.  Sioux 
City  etc.  R.  R.  Co.,  110  U.  S.  697,  28  L.  Ed.  289,  4  Sup.  Ct.  178,  holding 
swamp-land  act  of  1850  not  a  grant  to  territory  subsequently  admitted 
to  Union;  Wright  v.  Roseberry,  121  U.  S.  505,  30  L.  Ed.  1043,  7  Sup.  Ct. 
992,  holding  certificate  of  commissioner  not  essential  to  vest  title  in 
swamp-land  which  passed  in  praesenti  under  act  of  1850;  Tubbs  v.  Wil- 
hoit,  138  U.  S.  137,  34  L.  Ed.  888,  11  Sup.  Ct.  280,  holding  patent  from 
California  to  swamp-land  not  certified  by  secretary  superior  to  later 
United  States  patent;  New  York  Indians  v.  United  States,  170  U.  S. 
17,  42  L.  Ed.  933,  18  Sup.  Ct.  534,  holding  treaty  of  1838  vested  present 
legal  title  in  Indians  in  tract  which  afterward  became  Kansas;  Sacra* 
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mento  Valley  Reclamation  Co.  v.  Cook,  61  Cal.  345,  sostaining  patent 
from  State  to  swamp-land,  dated  1874,  as  against  United  States  patent 
dated  1869 ;  Keller  v.  Brickey,  78  111.  135,  holding  United  States  patent 
subsequently  to  1850  to  swamp-land  in  IlliQois  void;  Bristol  v.  Carroll 
County,  95  111.  90,  sostaining  State  title  to  land  listed  as  swamp-land  as 
against  patent  issued  in  1855,  holding  list  sufficient  proof  of  nature  of 
land ;  Wabash  etc.  Ry.  Co.  v.  McDougal,  113  111.  606,  holding  title  passed 
under  swamp-land  act  without  act  of  s^regation;  Gilbreath  v.  Dilday^ 
152  111.  210,  38  N.  E.  673,  holding  under  act  of  1850,  swamp-land  vested 
ipso  facto  in  State ;  Snell  v.  Dubuque  etc.  Ry.  Co.,  78  Iowa,  90,  42  N.  W. 
589,  taking  jurisdiction  over  suit  to  quf et  title  to  land  claimed  as  swamp- 
land, but  never  certified  by  Federal  authorities  as  such;  Hays  v.  Mc- 
Cormick,  83  Iowa,  92,  49  N.  W.  70,  holding  that,  swamp-land  act  vested 
title  in  State  though  land  never  selected  o:r  listed;  Grant  v.  Smith,  26 
Mich.  204,  holding  State  patent  to  swamp-land  admissible  to  prove 
patentee's  title  without  proof  of  State  title;  Sherman  v.  Cook  Co.,  98 
Mich.  64,  57  N.  W.  24,  holding  grant  by  United  States  of  swamp-land, 
after  act  of  1850  but  before  certification  to  State,  a  nullity;  People  v. 
Warner,  116  Mich.  235,  74  N.'  W.  708,  holding  unAurveyed  swamp-land 
as  submerged  island  passed  to  State  by  act  of  1850;.  Daniel  v.  Purvis, 
50  Mich.  263,  holding  title  from  State  under  swamp-land  act  superior 
to  United  States  patent  for  entry  in  1856,  before  plat  of  swamp-land 
filed;  Campbell  v*.  Wortman,  58  Mo.  260,  to  same  effect;  Northern  Pac. 
R.  R.  Co.,  V.  Majors,  5  Mont.  131,  2  Pac.  329,  Jiolding  raiboad  grant  in 
praesenti,  attaching  to  land,  as  line  located,  as  of  date  of  grant;  State 
V.  Central  Pacific  R.  R.  Co.,  20  Nev,  380,  22  Pac.  239,  holding  State  en- 
titled to  tax  lands  granted  to  railroad  though  cost  of  selection  and 
survey  not  paid  by  road;  Easton  etc.  R.  R.  Co.  v.  Central  R.  R.  Co., 
52  N.  J.  L.  274,  275,  19  Atl.  725,  holding  grant  to  city  in  praesenti  and 
requirement  for  filing  of  map  condition  subsequent;  Gaston  v.  Scott, 
5  Or.  58,  holding  swamp-land  act  proprio  vigore  passed  title  from  United 
States  to  State,  which  delay  in  making  selection  did  not  defeat;  Miller 
v.  Tobin,  16  Or.  542,  16  Pac.  162,  allowing  patentee  from  State  to 
maintain  title  to  swamp-land  never  certified  by  Secretary  of  Interior, 
as  against  patentee  from  United  States;  Mower  v.  Kemp,  42  La.  Ann. 
1018,  8  South.  832,  ai^uendo. 

Distinguished  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  879, 
holding  railroad  grant  under  act  14  Stat.  239,  was  not  one  in  praesenti; 
there  being  no  grantee  in  existence  or  qualified  to  take  at  time  act 
passed;  Kirby  v.  Lewis,  39  Fed.  73,  holding  commissioner's  deed  of 
unidentified  swamp-land  inferior  to  patent,  presumption  being  that  pub- 
lic land  is  not  swamp;  Michigan  Land  etc.  Co.  v.  Rust,  68  Fed.  162,  163, 
15  C.  C.  A.  335  (affirmed  in  168  U.  S.  591,  42  L.  Ed.  592,  18  Sup.  Ct. 
209),  holding  title  to  swamp-lands  .though  conveyed  in  praesenti  by  act 
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of  1850  did  not  attach  to  lands  fraudulently  and  erroneously  listed  so  as 
to  prevent  correction  of  list ;  Grant  v.  Iowa  R.  R.  etc.  Co.,  54  Iowa,  677, 
7  N.  W.  115,  holding  raiboad  lands  earned  but  not  certified  because  of 
adverse  claims,  not  taxable  while  withheld;  Prior  v.  Lambeth,  78  Mo. 
542,  holding  patent  to  swamp-land  issued  to  entrjrman  after  1850,  but 
before  selection  or  listing  of  the  land  under  act  of  1850,  valid;  Tyler  v. 
Cass  Co.,  1  N.  D.  385,  48  N.  W.  234,  holding  lands  in  railroad  grant,  for 
which  survey  fees  had  not  been  paid,  not  taxable. 

To  defeat  a  railroad  company's  title  to  swamp-land,  It  is  sufficient  to 
show  that  it  was  reserved  out  of  railroad  grants  not  that  complete  title 
bad  vested  under  swamp-land  grant. 

Approved  in  Chism  v.  Price,  54  Ark.  267,  15  S.  W.  1032,  holding  rail- 
road grant  of  1853  did  not  embrace  swamp-lands  granted  under  act 
of  1850 ;  Bellows  v.  Todd,  34  Iowa,  30,  holding  reservation  in  railroad 
grant  included  lands  erroneously  reserved  for  river  improvements; 
Daniel  v.  Purvis,  50  Miss.  263,  holding  swamp-land  entered  in  1856,  not 
subject  to  entry,  though  not  platted  or  listed  until  subsequent  date. 

^^ere  the  Secretary  of  Intocior  failed  in  his  duty  to  list  and  certify 
swampland  to  States,  and  It  is  claimed  under  a  railroad  land  grant,  parol 
proof  is  admissihle  to  show  that  land  waa  swamp  and  therefore  excepted 
from  railroad  grant  subsequent  to  swamp-land  act. 

Approved  in  Chism  v.  Price,  54  Ark.  272,  15  S.  W.  1034,  holding 
swamp-land  title  superior  to  railroad  grant  title  of  land  selected  and 
approved,  shown  to  be  swamp-land;  Chicago  etc.  R.  R.  Co.  v.  Brown, 
40  Iowa,  336,  holding  swamp-land  title  not  defeated  by  omission  of 
description  from  list  approved  by  secretary  so  that  patent  did  not  issue ', 
Clarkson  v.  Buchanan,  53  Mo.  570,  admitting  parol  evidence^  in  eject- 
ment to  establish  character  of  land  as  swamp-land,  where  secretary 
failed  to  list  it;  San  Francisco  Sav.  Union  v.  Irwin,  11  Sawy.  672,  28 
Fed.  711,  permitting  swamp-land  to  be  identiKied  by  parol  evidence  where 
no  action  taken  by  Secretary  of  Interior;  Wright  v.  Roseberry,  121  U.  S. 
508,  30  L.  £d.  1044,  7  Sup.  Ct.  993,  994,  holding  claimants  entitled  to 
establish  character  of  unpatented  land  as  swamp-land  granted  under  act 
of  1850,  as  against  pre-emptioner  holding  patent;  Wabash  etc.  Ry.  Co. 
V.  McDougal,  113  111.  606,  holding  parol  testimony  admissible  to  establish 
character  of  land  as  swamp-land;  Gilbreatli  v.  Dilday,  152  111.  210,  38 
N.  E.  573,  to  same  effect ;  Hays  v.  McCormick,  83  Iowa,  92, 93, 94, 49  N.  W. 
70,  71,  allowing  parol  testimony  to  establish  character  of  land  as  swamp, 
though  never  listed  as  such  or  patented  to  State  or  county;  American 
Emigrant  Co.  v.  Fuller,  83  Iowa,  611,  50  N.  W.  51,  taking  jurisdiction 
in  equity  over  proof  that  lands  never  certified  by  Secretary  of  Interior 
were  swamp-lands;  People  v.  Warner,  116  Mich.  235,  74  N.  W.  708, 
holding  evidence  admissible  to  determine  character  of  unsurveyed  sub- 


9  Wall.  95-102  NOTES  ON  U.  S.  REPORTS.  936 

m 

inei^ed  island  as  swamp-land  nnder  act  of  1850;  Campbell  v.  Wortman, 
58  Mo.  260,  admitting  parol  evidence  in  ejectment  by  patentee  from 
United  States  to  establish  character  of  land  as  swamx)-land;  State  v. 
Central  Pac.  R.  R.  Co.,  20  Nev.  380,  22  Pac.  239,  holding  land  granted  to 
railroad  taxable,  though  its  character  as  nonmineral  land  not  deter- 
mined ;  Miller  v.  Tobin,  16  Or.  546,  550, 16  Pac.  164, 166,  admitting  parol 
proof  to  impeach  patent  from  United  States  and  establish  character  of 
swamp-land  never  certified  by  Secretary  of  Interior;  Btiena  Vista  Co.  v. 
Iowa  Falls  etc.  R.  R.  Co.,  112  U.  S.  176,  28  L.  Ed.  684,  5  Sup.  Ct.  90, 
and  Kirby  v.  Lewis,  39  Fed.  73,  both  respecting  swamp-lands;  Iron 
Silver  Min.  Co.  v.  Campbell,  135  U.  S.  294,  84  L.  Ed.  168,  10  Sup.  Ct. 
767,  respecting  mining  patent. 

Distinguished  in  Sawyer  v.  Osterhaus,  212  Fed.  770,  771,  772,  773, 
774,  where  no  steps  had  been  taken  to  patent  land  to  State  under  swamp- 
land act,  party  claiming  under  conveyance  from  State  but  never  in 
possession  cannot  sustain  title  by  parol  evidence  that  land  was  in  fact 
swamp;  McCormick  v.  Hayes,  159  U.  S.  340,  3tt,  342,  345,  346, 
347,  40  L.  Ed.  178,  174,  175,  176,  16  Sup.  Ct.  40,  42,  holding  parol 
evidence  inadmissible  to  show  that  land  was  swamp-land  under  act  of 
1850,  in  opposition  to  action  of  State  and  Federal  officials;  French  v. 
Fyan,  93  U.  S.  173,  28  L.  Ed.  814;  holding  patent  issued  for  swamp-lands 
according  to  secretary's  list  could  not  be  impeached  by  proof  that  land 
was  not  swamp;  Pengra  v.  Munz,  12  Sawy.  237,  29  Fed.  834,  holding 
secretary's  decision  that  land  passed  under  wagon-road  grant  not  im- 
peachable by  proof  that  it  was  swamp;  Chandler  v.  Calumet  etc.  Min. 
Co.,  36  Fed.  667,  holding  State  could  not  claim  lands  under  swamp-land 
grant  not  included  in  secretary's  list ;  Chandler  v.  Calumet  etc.  Min.  Co., 
149  U.  S.  88,  89,  37  L.  Ed.  660,  661, 13  Sup.  Ct.  801,  holding  Secretary  of 
Interior's  list  could  not  be  contradicted  by  parol  evidence  showing  land 
to  have  been  swamp-land;  Rogers  Locomotive  Works  v.  Emigrant  Co., 
164  U.  S.  572,  41  L.  Ed.  658,  17  Sup.  Ct.  191,  holding  lands  accepted  by 
State  under  Secretary  of  Interior's  certificate  as  railroad  lands  could  not 
be  shown  to  be  swamp-lands;  Fuller  v.  Shedd,  161  111.  490,  52  Am.  St. 
Rep.  396,  33  L.  R.  A.  160,  44  N.  E.  295,  holding  Cook  county  had  no 
claim  to  lake-bed  under  swamp-land  act  after  adverse  decision  by  Sec- 
retary of  Interior,  and  question  not  open  to  proof;  Iowa  R.  R.  etc.  Co. 
v.  Antoine,  52  Iowa,  430,  3  N.  W.  469,  holding  parol  evidence  inadmis- 
sible to  impeach  railroad  grant  certificate  as  covering  swamp-land; 
Palmer  v.  Boom,  80  Mo.  102,  103,  104,  106,  rejecting  parol  evidence  to 
defeat  railroad  grant  by  proving  land  to  have  been  swamx)-land,  where 
Secretary  of  Interior  not  shown  to  have  failed  to  act;  Befay  v.  Wheeler, 
84  Wis.  143,  53  N.  W.  1123,  rejecting  parol  evidence  as  to  character  of 
land  forty  years  after  grant  to  State. 
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Limited  in  Foss  y.  Johnstone,  158  Cal.  134,  135,  136,  110  Pac.  301, 
hoJdinK  where  land  has  been  identified  by  authorized  Federal  officers  as 
land  whieh  did  not  pass  as  swamp-land  to  State,  parol  eyidenee  was  inad- 
missible to  prove  it  was  swamp-iand. 

State's  zlgbt  to  swamp-lands  under  act  of  1860,  requiring  Secretary  of 
Interior  to  ascertain  and  Ust  swamp-lands,  is  not  defeated  by  bis  f allnra 
to  certify  the  lands,  and  they  do  not  become  subject  to  railroad  grants^ 
from  which  they  were  Intended  to  be  excluded. 

Approved  in  State  v.  Jones,  143  Iowa,  401,  122  N.  W.  242,  title  to 
bed  of  lakes  properly  meandered  vests  in  State;  Chii^m  v.  Price,  54  Ark. 
272,  15  S.  W.  1034,  holding  approval  of  selection  under  railroad  grant 
did  not  make  title  superior  to  swamp-land  title  where  land  proven 
swamp-land ;  Clarkson  v.  Buchanan,  53  Mo.  570,  holding  secretary's  fail- 
ure to  list  swamp-land  did  not  interfere  with  vesting  of  title  under 
swamp-land  act;  Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92  XT.  S. 
741,  2S  L.  Ed.  687,  holding  grant  to  State  in  aid  of  railroad  vests  imme- 
diate title,  though  land  not  selected  by  survey  or  location;  Martin  ▼. 
Marks,  97  U.  S.  347,  84  L.  Bd.  940,  confirming  swamp-land  title  against 
subsequent  patent;  Campbell  v.  United  States,  107  U.  S.  411,  412,  27 
Ifc  Ed.  694,  595,  2  Sup.  Ct.  764,  holding  treasury  officials'  neglect  to  issue 
drawback  certificate  could  not  affect  claimant's  right;  San  Francisco 
Sav.  Union  v.  Irwin,  U  Sawy.  670,  28  Fed.  710,  sustaining  title  to 
swamp-land  acquired  from  State  before  action  by  Secretary  of  Interior; 
Wineman  v.  Gastrell,  53  Fed.  701,  3  C.  C.  A.  621,  holding  title  to  swamp- 
lands granted  to  Mississippi  River  commissioners  passed  without  com- 
pliance with  provisions  of  act  for  granting  certificates  and  patents; 
Wright  V.  Rosebeny,  121  U.  S.  508,  80  L.  Ed.  1044,  7  Sup.  Ct.  993,  994, 
holding  pre-emptioner's  patent  not  conclusive  against  claimant  of  unpat- 
ented swamp-land;  Tubbs  v.  Wilhoit,  138  U.  S.  137,  84  L.  Ed.  888,  11 
Sup.  Ct.  280,  sustaining  title  of  patentee  to  swamp-lands  from  State 
against  United  States  patentee,  though  swamp-land  not  certified  by 
secretary;  Snell  v.  Dubuque  etc.  Ry.  Co.,  78  Iowa,  90,  42  N.  W.  589, 
holding  plaintiff  entitled  to  quiet  title  to  swamp-land  never  certified  as 
such  by  Federal  authorities;  Hays  v.  McCormick,  83  Iowa,  93,  94,  49 
N.  W.  70,  71,  allowing  secretary's  failure  to  list  or  patent  swamp^land 
to  be  supplanted  by  parol  proof  of  character  of  land;  American  Emi- 
grant Co.  V.  Fuller,  83  Iowa,  611,  50  N.  W.  51,  to  same  effect;  Sherman 
V.  Cook  Co.,  98  Mich.  64,  57  N.  W.  24,  holding  United  States  patent  to 
swamx)-land  after  act  of  1850,  but  before  certification  to  State,  a  nul- 
lity; People  V.  Warner,  116  Mich.  235,  74  N.  W,  708,  holding  unsurveyed 
swamp-land  as  a  submerged  island  not  excluded  from  swamp-land  grant 
because  not  listed;  Daniel  v.  Purvis,  50  Miss.  264^  holding  entry  afte^* 
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1850,  but  before  listing  and  platting  of  swamp-land,  invalid  as  against 
State  title;  Campbell  v.  Wortman,  58  Mo.  260,  sustaining  swamp-land 
title  as  against  title  by  patent  issued  before  former  perfected;  State  v. 
Central  Pac.  R.  R.  Co.,  20  Nev.  380,  22  Pac.  239,  holding  failure  to  pat- 
ent land  or  determine  its  nonmineral  character  did  not  defeat  right  of 
State  to  tax  earned  land  under  railroad  grant;  Easton  etc.  R.  R.  Co.  v. 
Central  R.  R.  Co.,  52  N.  J.  L.  274,  275,  19  Atl.  725,  holding  failure  of 
commissioners  to  file  map,  being  a  condition  subsequent,  did  not  defeat 
grant  to  city ;  Gaston  v.  Stott,  5  Or.  58,  holding  failure  to  select  swamp- 
land and  contest  between  State  and  government  as  to  the  land  could  not 
avail  holder  of  patent  from  United  States  issued  subsequently  to  swamp- 
land act;  Miller  v.  Tobin,  16  Or.  546,  550,  16  Pac.  164,  166,  allowing 
patentee  from  State  of  swamp-land  never  certified  by  Secretary  of 
Interior  to  establish  its  character  and  to  impeach  subsequent  patent  from 
United  States. 

Distinguished  in  Chandler  v.  Calumet  etc.  Min.  Co.,  36  Fed.  667,  hold- 
ing State  could  not  claim  lands  under  swamp-land  grant,  not  listed  by 
secretary;  Prior  v.  Lambeth,  78  Mo.  542,  holding  patent  issued  before 
selection  and  listing  of  swamp-land  valid. 

9  WaU.  103-107,  19  L.  Ed.  602,  PELHAM  y.  BOSE. 

Seizure  of  property  under  executive  order  la  foundation  of  snbseiiaent 
proceedings  under  confiscation  act  of  1802,  and  is  essentiai  to  give  court 
Jurisdiction  to  decree  forfeiture. 

Approved  in  United  States  v.  Winchester,  99  U.  S.  376,  26  L.  Ed.  480, 
holding  seizure  by  naval  forces  without  executive  order  insufficient  to 
give  jurisdiction  for  forfeiture;  The  Tug  May,  6  Biss.  249,  Fed.  Cas. 
9330,  holding  proceedings  irregular  where  libel  was  filed  without  actual 
seizure  of  res;  Henry  v.  Carson,  96  Ind.  425,  holding  confiscation  pro- 
ceedings of  land  void  for  want  of  seizure  under  executive  order;  Fair- 
fax V.  Alexandria,  28  Gratt.  25,  holding  confiscation  of  municipal  debt 
void  for  want  of  seizure;  dissenting  opinion  in  Bruff  v.  Thompson,  31 
W.  Va.  28,  6  S.  E.  359,  majority  holding  purchaser  from  defendant  not 
liable  to  plaintiff  for  value  of  property  where  no  attachment  or  other 
lien  levied. 

Distinguished  in  United  States  v.  George  Spraul  &  Co.,  185  Fed.  407, 
408,  109  C.  C.  A.  569,  holding  prior  executive  seizuije  of  goods  was  not 
required  to  sustain  forfeiture  proceedings  under  Pure  Food  and. Drugs 
Act ;  Oakes  v.  United  States,  174  U.  S.  790,  43  L.  Ed.  1173,  19  Sup.  Ct. 
868,  holding  seizure  and  condemnation  proceedings  vested  title  to  vessel 
in  United  States  without  executive  order. 

On  libel  against  a  note  under  confiscation  act  of  1862,  it  la  the  note 
Vhlch  is  the  res  against  which  the  proceeding  is  instltnted,  and  not  the 
"credit''  or  debt  which  it  represents. 
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Approved  in  Pelham  v.  Way,  15  Wall.  201,  202,  21  L.  Ed.  57,  holding 
rebel  entitled  to  only  nominal  damages*  against  marshal  for  false  return 
on  writ  df  monition  under  which  note  and  not  the  debt  was  seized; 
Nordyke  v.  Charlton,  108  Iowa,  414,  79  N.  W.  137,  holding  promissory 
note  subject  to  attachment ;  dissenting  opinion  in  Kirtland  v.  Hotchkiss, 
42  Conn.  447,  arguendo. 

Distinguished  in  Brown  v.  Kennedy,  16  Wall.  598,  21  L.  Ed.  195,  Kold- 
ing  forfeiture  of  bond,  mortgage  and  credit  a  bar  to  proceeding  to  fore- 
close the  mortgage,  the  credit  having  been  attached  as  well  as  the  evi- 
dences thereof. 

Liability  of  promissory  note  to  seizure  and  sale  under  attachment. 
Note,  15  Ann.  Gas.  980. 

Seizure  odT  subjects  capable  of  manual  delivery  is  tbe  physical  taking 
Into  custody;  therefore,  seizure  of  note  under  confiscation  act  of  1862  must 
be  by  taking  It  Into  custody,  and  marshal's  return  that  he  has  "arrested" 
it  signifies  that  it  is  actually  in  his  controL 

Approved  in  Averill  v.  Smith,  17  Wall.  95,  21  L.  Ed.  617,  holding  col- 
lector not  liable  '  in  trespass  after  certificate  of  probable  cause,  for 
failure  to  return  goods  in  custody  of  marshal;  Brown  v.  Hiatt,  1  Dill. 
390,  Fed.  Cas.  2011,  holding  return  that  note  was  attached,  whereas  it 
remained  in  another's  possession,  false;  Fairfax  v.  Alexandria,  28 
Gratt.  25,  holding  confiscation  of  municipal  debt  by  service  upon  auditor 
instead  of  mayor  void. 

Supreme  Court  will  decline  to  answer  a  hypothetical  question  certified 
on  division  of  opinion  helow. 

Approved  in  Hale  v.  Berg,  41  Ind.  App.  50,  83  N.  E.  358,  dismissing 
appeal  on  ground  that  question  presented  is  mooted  one. 

» 

9  WaU.  108-124,  19  I..  Ed.  604,  0HE£VEB  y.  WILSON. 

Beal  estate  deeded  by  marriage  settlement  to  trustee  for  wife  becomes 
lier  separate  property,  and  she  has  power  to  encumber  the  rents  as  if  a  feme 
sole. 

Approved  in  Jackson  v.  Rutledge,  3  Lea,  629,  81  Am.  Bep.  657,  sus- 
taining vendor's  lien  against  property  purchased  by  married  woman  with 
separate  funds. 

Allowance  to  husband  from  property  held  by  wife  in  divorce  cases. 
Note,  34  L.  B.  A.  111. 

Where  a  mortgagee  of  rents,  in  part  awarded  by  divorce  decree  to  the 
liusband,  assails  the  decree  in  an  action  by  the  husband,  he  must  state  his 
objections  clearly  so  that  issue  can  be  taken  on  them  la  the  pleadings; 
otherwise  he  admits  its  validity. 
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Approved  in  dissenting  opinion  in  Reis  y.  Lawrence,  63  CaL  142,  ma- 
jority holding  married  woman  estopped  from  impeaching  yalidity  of 
diyorce  decree  by  acts  as  feme  sole. 

BlYorce  decree,  thougb  Mnding  parties  personally,  can  bave  no  ezfera- 
tenltorial  effect  as  to  realty,  tbougb  enforeeaUe  t>y  inroper  proceedings  In 
the  situs  rel. 

Approved,  in  Alexander  v.  Alexander,  13  App.  D.  C.  362,  46  L.  R.  A. 
806,  holding  hnsband  defendant  in  divorce  suit,  where  judgment  rendered 
allows  wife  alimony,  can  apply  for  and  obtain  reduction  on  proper 
showing;  dissenting  opinion  in  Bnllock  v.  Bullock,  62  N.  J.  Eq.  676, 
27  Ifc  R.  A.  219,  30  Atl.  681,  majority  refusing  to  enforce  order  of  New 
York  court  for  alimony  by  mortgage  on  lands  in  New  Jersey. 

Distinguished  in  Bullock  v.  Bullock,  62  N.  J.  Eq.  668,  46  Am.  St.  Rep. 
684,  27  L.  R.  A.  216,  30  Atl.  681  (affirming  61  N.  J.  Eq.  447),  refusing 
to  enforce  order  of  New  York  court  for  alimony  by  mortgage  of  lands 
in  New  Jersey;  Thoms  v.  King,  96  Tenn.  70,  31  S.  W.  985,  holding 
Illinois  divorce  deprived  wife  of  dower  rights  in  Tennessee;  Arrington 
V.  Arrington,  102  N.  G.  613,  9  S.  E.  207,  holding  husband  deprived  of 
right  in  wife's  property  in  North  Carolina  by  divorce  granted  in 
Indiana. 

Federal  courts  take  Judicial  notice  of  laws  and  dedidoDs  of  tbe  different 
States. 

Approved  in  Gale  v.  Southern  Bldg.  etc.  Assn.,  117  Fed.  736,  holding, 
under  Alabama  Code,  building  and  loan  association  may  loan  money  at 
fixed  premium  in  addition  to  interest;  State  v.  Coosaw  Min.  Co.,  46  Fed. 
808,  taking  judicial  notice  of  South  Carolina  statute  on  petition  for 
removal;  Moore  v.  Pywell,  29  App.  D.  C.  326,  9  L.  R.  A.  (N.  S.)  1078, 
holding  lower  court  should  have  taken  judicial  notice  of  statutes  of 
State  where  death  occurred  out  of  State  giving  remedy  in  case  of  death 
by  negligent  act. 

Distinguished  in  Hanley  v.  Donaghue,  116  U.  S.  6,  29  L.  Ed.  637, 
6  Sup.  Ct.  246,  refusing  on  writ  of  error  to  Maryland  court,  to  judicially 
notice  law  of  Pennsylvania;  Union  Pac.  Ry.  Co.  v.  Wyler,  168  U.  S. 
296,  39  L.  Ed.  990,  16  Sup.  Ct.  882,  holding  amendment  to  complaint 
for  damages  filed  in  Missouri,  setting  up  Kansas  statute,  asserted  new- 
cause  of  action. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  IIS 
Am.  St.  Rep.  878. 

Divorce,  by  court  having  Jurisdiction,  valid  and  conclusive  in.  State 
where  rendered,  is  conclusive  everywhere;  and  a  finding  of  residence  by  the 
State  court  is  prima  fade  proof  and  sufficient  until  overcome  to  support 
tlie  Jurisdiction. 


Wl  CHEEVER  V.  WILSON.  9  WaU.  108-124 

Approved  in  Tilt  v.  Eelsey,  207  U.  S.  57,  52  L.  Ed.  102,  28  Snp.  Ct.  1, 
holding  final  decree  in  probate  in  one  State  was  bar  in  courts  of  another 
State  to  enforce  claim  for  inheritance  tax;  Haddock  v.  Haddock^  201 
U.  S.  570,  626,  50  L.  Ed.  870,  898,  26  Sap.  Ct.  525,  mere  domicile  of  one 
spouse  does  not  give  State  court  jurisdiction  to  render  divorce  against 
nonresident  nonappearing  defendant  served  by  publication;  Parker  v. 
Parker,  222  Fed.  191,  137  C.  C.  A.  626,  holding  where  husband  deserted 
wife  and  obtained  divorce  invalid  outside  State  where  rendered,  and 
remarried,  divorced  wife  was  entitled  to  one-half  community  property 
acquired  after  her  marriage  and  up  to  time  of  second  mairiage ;  Davis 
V.  Davis,  29  App.  D.  C.  262,  264,  9  L.  B.  A.  (K.  S.)  1071,  enforcing 
decree  of  State  court  awarding  alimony;  Slack  v.  Perrine,  9  App.  D.  G. 
153,  applying  rule  in  case  awardii^  custody  of  children;' Sheehan  v. 
Farwell,  135  Mich.  207,  97  N.  W.  732,  applying  rule  in  action  on  foreign 
judgment;  Tiedemann  v.  Tiedemann,  36  Nev.  506,  507,  137  Pac.  828, 
upholding  divorce  decree  based  upon  personal  service  on  defendant  in 
county,  though  plaintiff  had  not  resided  in  State  for  required  period; 
Arlington  v.  Arrington,  127  N.  C.  195,  37  S.  E.  213,  applying  rule  to 
judgment  of  alimony;  Feny  v.  Miltimore  Car  Wheel  Cb.,  71  Vt.  459, 
76  Am«  St.  Bep.  788,  45  Atl.  1035,  presuming  jurisdiction  over  subjecf 
matter  and  parties  upon  demurrer;  Hunt  v.  Woodward,  12  Fed.  Gas. 
950,  holding  in  action  on  judgment  where  service  denied,  that  record 
was  prima  facie  proof  of  service;  Both  v.  Both,  104  111.  44,  44  Am.  Bep. 
83,  holding  decree  in  Wurtemberg,  avoiding  marriage  in  Illinois,  de- 
prived wife  of  rights  as  widow  to  property  in  Illinois;  Hunt  v.  Hunt, 
72  N.  T.  228,  28  Am.  Bep.  136,  sustaining  jurisdiction  of  parish  court  of 
New  Orleans  to  decree  divorce  under  legislative  authority;  Van  Matre 
V.  Sankey,  148  111.  554,  39  Am.  St.  B^.  202,  23  L.  B.  A.  671,  36  N.  E. 
632,  holding  Pennsylvania  adoption  proceedings  binding  in  Illinois; 
Nichols  V.  Nichols,  25  N.  J.  Eq.  63,  holding  Indiana  decree  in  collusive 
divorce  suit  binding  on  parties  in  New  Jersey;  Jones  v.  Jones,  108 
N.  T.  425,  2  Am.  St.  Bep.  451,  15  N.  E.  709,  dismissing  bill  for  divorce 
by  husband  who,  after  service  in  foreign  State,  appeared  generally  in 
divorce  suit  in  Texas;  Arrington  v^  Arrington,  102  N.  G.  513,  9  S.  E. 
207,  holding  Indiana  divorce  dive3ted  husband  of  rights  in  wife's  prop- 
erty in  Indiana;  McGill  v.  Deming,  44  Ohio  St.  656,  11  N.  E.  122,  hold- 
ing Galifomia  divorce  entitled  wife  to  dower  in  husband's  estate  in 
Ohio  under  local  statute;  Thorns  v.  King,  95  Tenn.  70,  31  S.  W.  985, 
holding  Illinois  divorce  deprived  wife  of  dower  in  Tennessee;  Smith  v. 
Smith,  43  La.  Ann.  1148,  10  South.  250,  refusing  to  examine  into  bona 
fides  of  residence  in  State  where  divorce  granted;  dissenting  opinion 
on  this  point,  in  Gook  v.  Gook,  56  Wis.  219, 14  N.  W.  443,  majority  hold- 
ing divorce  in  Michigan  without  personal  service  no  bar  to  divorce 
in  Wkconsin;  dissenting  opinion  in  People  v.  Dawell^  25  Mich.  269^ 
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majority  holding  recital  of  residence  in  divorce  record  overcome  by  evi- 
dence and  decree  void. 

Distinguished  in  Whitley  v.  Spokane  etc.  Ry.  Co.,  23  Idaho,  657,  132 
Pac.  125,  holding  judgments  of  Tennessee  and  Washington  were  not 
bar  to  suit  in  Idaho,  as  neither  judgment  declared  no  recovery  could  be 
had  by  proper  plaintiff ;  Fall  v.  Fall,  76  Neb.  128,  12X  Am.  St.  Rep.  767, 
113  N.  W.  178,  decree  of  court  in  one  State  cannot  affect  title  to  land 
in  another  where  no  instrument  was  executed  pursuant  to  decree; 
Cheely  v.  Clayton,  110  U.  S.  705,  28  L.  Ed.  299,  4  Sup.  Ct.  330,  holding 
Colorado  territorial  divorce  void  for  want  of  •  proper  publication  of 
summons;  Sewall  v.  Sewall,  122  Mass.  162,  23  Am.  Rep.  804,  holding 
divorce  granted  in  Maine,  where  husband  went  for  that  purpose,  void 
in  Massachusetts,  and  sustaining  divorce  libel  by  wife;  People  v. 
Dawell,  25  Mich.  261,  263,  12  Am.  Rep.  271,  272,  holding  recital  of  resi- 
dence in  divorce  record  overcome  by  evidence,  and  decree  void;  Hoff- 
man V.  Hoffman,  46  N.  Y.  33,  7  Am.  Rep.  801,  holding  divorce  obtained 
in  Indiana  void  and  record  not  conclusive  as  to  jurisdiction;  People  v. 
Baker,  76  N.  T.  83,  82  Am.  Rep.  278,  holding  divorce  in  Ohio  without 
personal  servibe  no  defense  to  an  action  in  New  York  for  bigamy;  Van 
Fossen  v.  State,  37  Ohio  St.  319,  41  Am.  Rep.  508,  holding  divorce  under 
Colorado  statute,  when  neither  pai-ty  domiciled  there,  no  defense  to 
prosecution  for  bigamy  in  Ohio;  Adams  v.  Adams,  154  Mass.  295,  IS 
L.  R.  A.  281,  28  N.  E.  262,  holding  California  divorce  void  for  want  of 
requisite  residence,  though  record  recited  jurisdictional  facts;  Dickinson 
V.  Dickinson,  167  Mass.  475,  45  N.  E.  1091,  holding  Indiana  divorce 
against  wife  in  Massachusetts  invalid  for  want  of  husband's  bona  fide 
residence  in  former  State ;  Bullock  v.  Bullock,  52  N.  J.  Eq.  568,  46  Am. 
St.  Rep.  534,  27  L.  R.  A.  216,  30  Atl.  678,  (affirming  51  N.  J.  Eq.  447, 
27  Atl.  436),  refusing  specific  performance  of  order  of  New  York  court 
directing  payment  of  alimony  by  mortgage  on  lands  in  New  Jersey; 
Rigney  v.  Rigney,  127  N.  Y.  413,  24  Am.  St.  Rep.  464,  28  N.  E.  406, 
holding  New  Jersey  decree  against  nonresident  not  binding  as  to  ali- 
mony and  costs;  dissenting  opinion  in  Reis  v.  Lawrence,  63  Cal.  137, 
majority  holding  married  woman  estopped  by  acts  as  feme  sole  from 
alleging  invalidity  of  Utah  decree;  dissenting  opinion  in  Fall  v.  Fall, 
75  Neb.  152,  113  N.  W.  187,  majority  holding  that  decree  of  court  in 
one  State  cannot  affect  title  to  land  in  another  where  no  instrument 
was  executed  pursuant  to  decree. 

Extraterritorial  effect  of  divorce  decree  of  foreign  court  having 
jurisdiction.    Note,  4  Ann.  Gas.  864. 

Validity  of  foreign  divorce  as  dependent  apon  jurisdiction  over 
defendant.    Note,  5  Ann.  Oafl.  28. 
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Doctrine  of  res  judicata  as   applicable  to   divorce  proceedings. 
Note,  AxuL  Oas.  1916B,  895,  903,  907,  917. 

Jurisdiction  of  divorce  case  by  appearance  of  nonresident.    Note, 
23  L.  R.  A.  288. 

Conflict  of  laws  on  divorce.    Note,  59  L.  B.  A.  147,  151,  154,  155, 
175. 

Validity  of  foreign  divorce.    Note,  5  B.  R.  C.  750. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note,. 
32  L.  R.  A.  (N.  S.)  907,  908,  909,  918. 

V(^fe  may  acquire  separate  domicile  whenever  necessary  or  proper  and 
retain  it  as  long  as  the  necessity  thef  of  or  continues. 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  625,  58  L.  Ed.  761,  34 
Sup.  Ct.  442,  holding  wife  who  has  justifiably  left  her  husband  may  ac- 
cpiire  different  domicile  from  him  to  obtain  divorce,  or  for  other  pur- 
poses ;  Haddock  v.  Haddock,  201  U.  S.  571,  583,  893,  50  L,  Ed.  870,  875,  • 
895,  26  Sup.  Ct.  525,  mere  domicile  of  one  spouse  does  not  give  State 
court  jurisdiction  to  render  divorce  against  nonresident  nonappearing 
defendant  served  by  publication ;  Gordon  v.  Yost,  140  Fed. '  81,  yrif e 
deserted  by  husband  may  sue  for  alienation  of  affections  in  Federal 
court  of  State  other  than  that  of  husband's  residence  or  citizenship; 
Town  of  Watertown  v.  Greaves,  112  Fed.  187,  56  L.  R.  A.  865,  50 
C.  C.  A.  172,  allowing  married  woman  to  sue  in  Federal  court  for  per- 
sonal injuries;  Walker  v.  Walker,  125  Md.  663,  Ann.  Gas.  1916E,  934, 
94  Atl.  351,  holding  language  of  statute  of  Maryland  confines  right  to 
begin  action  of  divorce  to  one  who  is  actual,  bona  fide  resident  with 
intent  to  remain;  Clark  v.  Clark,  191  Mass.  131,  77  N.  E.  703,  wife 
separated  from  husband  because  of  his  adultery  may  sue  for  divorce  in 
county  other  than  that  of  his  residence  if  she  resides  in  county  of  suit; 
Miller  v.  Miller,  67  Or.  365,  136  Pac.  17,  wife  may  acquire  separate 
domicile  because  of  misconduct  of  husband;  Patch  v.  Patch,  86  Vt.  227, 
84  Atl.  816,  where  husband  has  given  wife  cause  for  divorce,  she  may 
acquire  independent  residence;  Carty  v.  Carty,  70  W.  Va.  149,  38* 
L.  R.  A.  (N.  S.)  297,  73  S.  E.  311,  and  Steckel  v.  Steckel,  118  Va.  200, 
86  S.  E.  833,  both  holding  that  deserted  wife  may  acquire  new  domicile; 
dissenting  opinion  in  Atherton  v.  Atherton,  181  U.  S.  174,  45  L.  Ed. 
804,  21  Sup.  Ct.  547,  court  distinguishing  and  holding  Kentucky  decree 
in  husband's  favor  bars  wife's  action  in  New  York;  Smith  v.  Smith,  43 
La.  Ann.  1146, 10  South.  249,  holding  divorce  granted  to  wife  in  Maine, 
while  husband  in  Louisiana,  sufficiently  valid,  on  its  face,  to  support 
good  faith  necessary  to  subsequent  putative  marriage;  Burlington  v. 
Swanville,  64  Me.  86,  holding  wife  could  acquire  separate  home  from 
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that  of  hnsbandi  though  not  separate  pauper  settlement;  Bnrtis  v.  Bnr- 
tiS;  161  Mass. -511,  37  N.  E.  741,  allowing  wife  divorce  from  husband 
who  moved  to  New  York ;  Shnte  v.  Sargent,  67  N.  H.  306,  36  AtL  283, 
making  distribution  of  wife's  estate  as  if  a  resident  of  New  Hampshire, 
where  husband  abandoned  her  in  Massachusetts. 

Distinguished  in  Estate  of  Wickes,  128  Gal.  277,  60  Pac.  869,  denying 
county,  "where  wife  lived  and  left  property,  jurisdiction  to  administer 
estate;  Woolr^dge  v.  M'Kenna,  8  Fed.  683,  holding,  without  complete 
emancipation,  infant  could  not  acquire  such  separate  domicile  as  to  sue 
father  in  Federal  courts ;  Hunt  v.  Hunt,  72  N.  Y.  243,  28  Am.  Rep.  148, 
holding  wife  did  not  acquire  separate  domicile  by  leaving  State,  courts 
of  which  retained  jurisdiction  to  grant  divorce;  Van  Foasen  v.  State, 
37  Ohio  St.  319,  41  Am.  Rep.  508»  holding  divorce  in  Colorado,  where 
neither  party  domiciled  there,  invalid  in  Ohio. 

Right  of  wife  to  acquire  separate  domicile  after  abandonment  of 
marriage  relation.    Note,  Ann.  Gas.  1912D,  897,  899. 

Domicile  of  married  woman.    Note,  9  E.  R.  0.  728. 

Wbere  wife  has,  from  necessity,  acquired  a  separate  domicile,  courts 
of  State  where  she  is  domiciled  have  jurisdiction  to  decree  a  divorce  irre- 
spective of  place  of  maixiage,  or  where  offense  was  committed,  or  husband's 
residence. 

Approved  in  Blair  v.  Chicago,  201  XT.  S.  449,  50  L.  Ed.  821,  26  Sup. 
Ct.  427,  motive  with  which  creditor  invokes  Federal  jurisdiction  is  im- 
material ;  Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  192,  44  L.  Ed.  480» 
20  Sup.  Ct.  316,  holding  proceedings  taken  with  connivance  of  parties 
not  collusive  where  debt  honestly  due ;  Anderson  v.  Western  Union  Tel. 
Co.,  218  Fed.  79,  holding  plaintiff  had  right  to  reduce  his  claim  to  pre- 
vent removal  to  Federal  court;  Toledo  Traction  Co.  v.  Cameron,  137 
Fed.  56,  69  C.  C.  A.  28,  where  father  and  mother  of  infant  plaintiff 
are  divorced  and  custody  awarded  to  mother,  his  citizenship  and  domicile 
are  determined  by  hers,  for  purpose  of  Federal  jurisdiction;  Taylor  v. 
Taylor,  64  Fla.  624,  60  South.  117,  sustaining  divorce  decree  based  upon 
service  by  publication;  Succession  of  Benton,  106  La.  602,  31  South. 
126,  holding  valid  divorce  granted  by  State  where  wife  acquired  domi- 
cile valid  everywhere;  dissenting  opinion  in  Haddock  v.  Haddock,  201 
U.  S.  611,  50  L.  Ed.  887,  26  Sup.  Ct.  525,  majority  holding  mere  domi- 
cile of  one  spouse  does  not  give  State  court  jurisdiction  to  render 
divorce  against  nonresident  nonappearing  defendant  served  by  publica- 
tion; Hekking  v.  Pfaff,  82  Fed.  405,  sustaining  validity  of  decree  in 
favor  of  plaintiff  in  South  Dakota  against  resident  of  Massachusetts, 
but  holding  subsequent  decree  awarding  alimony,  without  notice,  void; 
Turner  v.  Turner,  44  Ala.  451,  sustaining  suit  for  divorce  against  hus- 
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band  removed  to  another  State  despite  action  by  him  in  latter  State; 
Both  v.  Roth,  104  HI.  44,  44  Am.  Rep.  83»  holding  decree  by  Wurtem- 
berg  court,  while  parties  in  Wortemberg,  avoiding  Illinois  marriage, 
valid  in  Illinois;  Jones  v.  Jones,  60  Tex.  456,  sustaining  divorce  decree 
in  favor  of  plaintiff  for  acts  of  cruelty  committed  in  New  York ;  Black- 
inton  V.  Blackinton,  141  Mass.  435,  55  Am.  Rep.  485,  5  N.  E.  831,  hold- 
ing court  had  jurisdiction  over  nonresident  husband's  property  within 
State,  in  action  by  wife  for  maintenance;  Burtis  v.  Burtis,  161  Mass. 
511,  37  N.  E.  741,  allowing  wife  divorce  against  husband  who  moved  to 
New  York. 

.  Distinguished  in  Gheely  v.  Gay  ton,  110  U.  S.  705,  28  L.  Ed.  299,  4 
Sup.  Ct.  330,  holding  divorce  by  Colorado  territorial  court  against 
absent  wife,  on  insufficient  publication,  void;  Van  Fossen  v.  State,  37 
Ohio  St.  319,  41  Am.  Rep.  508,  holding  divorce  in  Colorado,  neither  ' 
party  being  domiciled  there,  void  in  Ohio;  McCreery  v.  Davis,  44  S.  C. 
220,  51  Am.  St.  Rep.  818,  28  L.  R.  A.  664,  22  S.  E.  187,  holding  divorce 
decree  against  nonresident  husband  in  Illinois,  for  cause  not  allowed  in 
South  Carolina  or  New  York,  where  parties  married,  not  valid  as  to 
proi)erty  of  husband  in  South  Carolina. 

Criticised  in  State  v.  Gh>odrich,  14  W.  Va.  846,  sustaining  validity  of 
Ohio  divorce  for  adolteiy  conmiitted  in  Wisconsin,  where  parties 
married,  and  originally  resided  in  Ohio. 

Jurisdiction  over  absent  citizens.    Note,  58  Am.  St.  Rep.  184. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  R.  A. 
498,  499. 

Validity  of  judgment  dissolving  marriage  by  court  of  country 
where  husband  is  domiciled.    Note,  5  E.  R.  0.  723,  724. 

Miscellaneous.  Cited  in  South  Dakota  v.  North  Carolina,  192  U.  S. 
311,  48  L.  Ed.  448,  24  Sup.  Ct.  273,  upholding  Federal  jurisdiction  over 
suit  by  State  of  South  Dakota  as  donee  of  holders  of  bojids  issued  by 
North  Carolina  secured  by  mortgage  to  enforce  mortgage. 

9  WalL  125-129,  19  L.  Ed.  608,  KOSBIS  v.  JACKSON. 

"Wliere  a  case  is  submitted  to  a  court  without  a  Jury  under  act  of  1865, 
Its  special  finding  is  a  statement,  not  of  tbe  evidence,  but  of  the  ultlniate 
facts  on  which  the  law  determines  the  parties*  rights. 

Approved  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  4,  130 
C  C.  A.  473,  refusing  to  consider  stipulation  as  to  what  witness  would 
testify  to ;  Connor  v.  United  States,  214  Fed.  527, 131  C.  C.  A.  68,  where 
issues  in  equity  suit  are  referred  to  master  by  stipulation,  his  findings 
are  binding  on  court  if  there  is  competent  evidence  to  support  them; 

VI— 60 
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W.  L.  Perkins  &  Co.  v.  Von  Baumbach,  185  Fed.  267,  107  C.  C.  A.  371, 
mere  setting  out  of  testimony  with  statement  that  it  is  tnie  is  not 
finding  of  ultimate  fact;  South  Chicago  Elevator  Co.  v.  United  Grain  Co., 
166  Fe"d.  136,  91  C.  C.  A.  166,  holding  any  inferences  of  fact  to  establish 
ultimate  fact  in  issue  cannot  be  supplied  by  court  from  evidence  recited 
in  findings;  West  v.  Houston  Oil  Co.,  136  Fed.  345,  69  C.  C.  A.  169, 
applying  rule  in  trespass  to  try  title ;  Anglo-American  Land  etc.  Co.  v. 
Lombard,  132  Fed.  734,  68  C.  C.  A.  89,  applying  rule  in  action  to  enforce 
stockholder's  statutory  double  liability;  Olcott  v.  Ennis-Calrert  etc.  Co., 
114  Fed.  9^09,  52  C.  C.  A.  627,  refusing  to  review,  where  referred  to  an- 
other case  for  findings  wherein  findings  partial  and  incomplete;  Horn 
v.  Lupton,  182  Ind.  361,  106  N.  E.  240,  defining  "special  finding"; 
Tyng  V.  Grinnell,  92  U.  S.  473,  28  L.  Ed.  735,  holding  special  finding  of 
court  as  to  fact  of  how  an  article  is  known  in  commerce  not  reviewable; 
Wabiut  V.  Wade,  103  U.  S.  688,  26  L.  Ed.  528,  holding  finding  that  law 
was  "duly  and  constitutionally  passed"  subject  to  review;  Sun  etc. 
Ins.  Co.  V.  Ocean  Ins.  Co.,  107  U.  S.  501,  27  L.  Ed.  842,  1  Sup.  Ct.  592, 
finding  identity  of  insured  risks  as  a  matter  of  law  from  facts  found 
and  not  from  circumstances  stated  in  finding  of  facts;  Raimond  v. 
Terrebonne  Parish,  132  U.  S.  194,  88  L.  Ed.  810,  10  Sup.  Ct.  57,  refus- 
ing to  review  judgment  on  statement  of  facts  and  finding  which  was 
mainly  recapitulation  of  evidence;  Lehnen  v.  Dickson,  148  U.  S.  78, 
37  L.  Ed.  875,  13  Sup.  Ct.  484,  holding  recital  of  testimony  in  opinion 
not  a  special  finding  of  facts;  Grayson  v.  Lynch,  163  U.  S.  472,  41 
L.  Ed.  282,  16  Sup.  Ct.  1066,  refusing  to  set  aside  findings  and  to  order 
a  new  trial  for  admission  of  incompetent  evidence  where  there  was 
sufficient  evidence;  St.  Louis  v.  Western  Union  Tel.  Co.,  166  U.  S.  391, 
41  L.  Ed.  1045,  17  Sup.  Ct.  609,  refusing  to  review  refusal  to  make 
findings  of  law,  involving  facts  not  properly  presented  to  the  court; 
Miller  v.  Houston  etc.  Ry.  Co.,  56  Fed.  370,  5  C.  C.  A.  134,  holding 
statement  of  evidence  in  record  not  a  special  finding  of  fact;  Kentucky 
Life  etc.  Ins.  Po,  v.  Hamilton,  63  Fed.  96,  11  C.  C.  A.  42,  holding  recital 
in  judgment  entry  that  opinion  found  facts  not  a  special  finding; 
Searcy  Co.  v.  Thompson,  66  Fed.  94,  13  C.  C.  A.  349,  holding  request 
and  exception  to  refusal  to  rule  generally  ux)on  the  whole  case,  after 
general  finding,  presented  nothing  for  review ;  State  Nat.  Bank  v.  Smith, 
94  Fed.  609,  36  C.  C.  A.  412,  criticising  action  of  court  in  finding  gen- 
erally and  specially;  National  Bank  etc.  v.  First  Nat.  Bank,  etc^  61 
Fed.  810,  10  C.  C.  A.  87,  holding  exceptions  to  findings  and  rulings 
in  opinion  and  to  general  finding  availed  nothing  on  appeal;  dissenting 
opinion  in  Springfield  Fire  etc.  Ins.  Co.  v.  Hamby,  66  Ark.  20,  45  S.  W. 
474,  majority  sustaining  judgment  referring  to  special  findings  not  set 
out  UL  record. 
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Where  case  is  submitted  to  court  witbont  jury,  its  findings,  whether 
general  or  special,  have  same  effect  as  verdict  of  a  Jury.  It  is  conclusive 
as  to  facts,  and  under  general  verdict  conclusive  both  as  to  law  and  fact, 
unless  saved  by  exception  to  court's  ruling,  in  progress  of  trial  or  on  plead- 
ings. 

Approved  in  St.  Joseph  Stockyards  Co.  v.  United  States,  187  Fed. 
106, 110  C.  C.  A.  432,  Towle  v.  First  Nat.  Bank,  153  Fed.  567,  82  C.  C.  A. 
520,  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66  C.  C.  A. 
190,  Paul  V.  Delaware  etc.  R.  Co.,  130  Fed.  953,  and  York  v.  Washburn, 
129  Fed.  666,  64  C.  C.  A.  132,  all  following  rule ;  United  States  v.  United 
States  Fidelity  etc.  Co.,  236  U.  S.  527,  59  L.  Ed.  708,  36  Sup.  Ct.  298, 
applying  rule  in  suit  against  guaranty  company  to  recover  damages  for 
failure  to  perform  contract;  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183 
U.  S.  127,  46  L.  Ed.  116,  22  Sup.  Ct.  58,  holding  agreed  statement  of 
facts  not  equivalent  to  special  findings  of  facts;  Porter  v.  F.  M.  Davis 
&  Co.,  223  Fed.  466,  140  C.  C.  A.  11,  holding  judgment  in  action  at  law 
in  Federal  court,  although  jury  is  waived,  is  reviewable  only  on  writ  of 
error;  Mason  v.  United  States,  219  Fed.  549,  135  C.  C.  A.  315,  holding 
assignments  of  error  must  be  based  on  court's  ruling  and  not  on  its 
reasons  therefor  as  in  memorandum  opinion;  Chicago  R.  I.  &  P.  Ry.  Co. 
V.  Barrett,  190  Fed.  124,  11  C.  C.  A.  158,  appellate  court  may  determine 
sufficiency  of  special  finding  to  support  judgment  without  bill  of 
exception^;  Powers  v.  United  States,  119  Fed.  565,  566,  56  C.  C.  A. 
128,  reversing  judgment  where  probative  facts  are  found,  leaving  ulti- 
mate facts  to  be  inferred;  Kingan  &  Co.  v.  Beall,  42  App.  D.  C.  488, 
holding  finding  by  trial  court  upon  conflicting  evidence  in  case  tried 
without  jury  will  not  be  distui'bed  on  appeal;  Nordraan  v.  Johnson,  94 
Kan.  416,  1 16  Pac.  1127,  holding  that  it  was  error  for  court  to  refuse 
to  make  findings  of  fact  on  materially  issuable  matters;  Miller  v.  Life 
Ins.  Co.,  12  Wall.  301,  20  L.  Ed.  401,  refusing  to  review  requests  based 
on  finding  of  facts  contrary  to  that  made  by  court;  Merchants*  Mut. 
Ins.  Co.  V.  Folsom,  18  Wall.  248,  252,  21  L.  Ed.  888,  834,  refusing  to  re- 
view general  finding  by  court  and  questions  of  law  not  raised  by  bill 
of  exceptions  or  pleadings ;  Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall. 
160,  22  L.  Ed.  512,  refusing  to  review  general  finding  of  fact;  Tyng  v. 
Grinnell,  92  U.  S.  473,  23  L.  Ed.  735,  refusing  to  examine  correctness  of 
finding  of  how  an  article  was  known  in  commerce;  Ryan  v.  Carter,  93 
U.  S.  81,  23  L.  Ed.  808,  holding  sufficiency  of  court's  finding  to  sustain 
the  judgment  the  only  matter  for  review;  The  Abbotsford,  98  U.  S. 
443,  25  L.  Ed.  169,  refusing  to  review  finding  of  facts  in  admiralty 
case;  Martinton  v.  Fairbanks,  112  U.  S.  672,  674,  28  L.  Ed.  868,  864, 

5  Sup.  Ct.  322,  323,  refusing  to  review  case  on  exception  to  general 
finding  of  court  below ;  Boardman  v.  Toffey,  117  U.  S.  272,  29  L.  Ed.  898, 

6  Sup.  Ct.  734^  refusing  to  consider  special  facts  or  conclusions  of  law 
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on  which  general  finding  is  based;  Lynch  v.  Grayson,  6  N.  M.  499,  25 
Pac.  995,  holding  exception  to  general  findings  not  sufficient  exception 
to  rulings  of  law ;  Lynch  v.  Grayson,  7  N.  M.  40,  32  Pac.  153,  construing 
statute  of  1889,  not  to  authorize  review  of  evidence  in  cases  tried  by 
court ;  Davis  v.  Schwartz,  155  U.  S.  637,  89  L.  Ed.  298,  15  Sup.  Ct.  239, 
holding  master's  report  on  conflicting  evidence  unassailable;  Cutler  v. 
Huston,  158  U.  S.  428,  89  L.  Ed.  1041,  15  Sup.  Ct.  870,  inquiring  merely 
into 'sufficiency  of  facts  to  support  the  judgment;  Babbitt  v.  Burgess, 
2  Dill.  173,  Fed.  Cas.  693,  refusing,  on  writ  of  error  in  bankruptcy  case, 
to  consider  weight. of  testimony  or  general  finding;  Hill  v.  Wopdberry, 
49  Fed.  140,  1  C.  C.  A.  206,  refusing  to  inquire  into  sufficiency  of  evi- 
dence to  support  special  findings;  Bowden  v.  Bumham,  59  Fed.  753, 
8  C.  C.  A.  248,  holding  facts  not  reviewable  where  court  without  a  jury 
made  a  general  finding;  Walker  v.  Miller,  59  Fed.  870,  8  C.  C.  A.  331, 
refusing  to  consider  whether  special  findings  sustained  by  evidence; 
Citizens'  Bank  etc.  v.  Farwell,  63  Fed.  119, 11  C.  C.  A.  108,  holding  suffi- 
ciency of  evidence  to  sustain  findings  determinable  on  apx>eal  only  by 
request  for  ruling  that  on  undisputed  facts  the  finding  must  be  other- 
wise ;  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  514,  84  L.  R.  A.  744, 
13  C.  C.  A.  612,  refusing  to  review  general  finding  on  evidence  in  bill 
of  exceptions;  Pacific  Postal  Tel.  etc.  Co.  v.  Fleischner,  66  Fed.  903,  14 
C.  C.  A.  166,  refusing  to  review  que^ion  whether  evidence  supported 
findings  of  facts;  Walters  v.  Western  etc.  R.  Co.,  69  Fed.  710,  holding 
master's  report,  on  compensation  due  to  receiver's  attorneys,  binding 
on  court;  Sayward  v.  Dexter,  Horton  &  Co.,  72  Fed.  769,  19  C.  C.  A. 
176,  refusing  to  question  referee's  findings  as  not  supported  by  the  evi- 
dence ;  Dooley  v.  Pease,  88  Fed.  448,  31  C.  C.  A.  582,  refusing  to  review 
question  whether  evidence  justified  finding  that  sale  was  unauthorized; 
Stepp  V.  National  Life  etc.  Assn.,  37  S.  C.  436,  16  S.  E.  140,  refusing 
to  review  findings  of  fact  by  court  without  a  jury;  National  Bank  etc.  v. 
First  Nat.  Bank,  61  Fed.  810,  10  C.  C.  A.  87,  holding  exceptions  to 
opinion  and  general  finding,  without  exceptions  during  trial,  not  avail- 
able on  appeal;  dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S. 
134,  24  L.  Ed.  400,  majority  holding  judgment  reviewable  without  bill 
of  exceptions  where  special  findings  filed  nunc  pro  tunc  at  next  term. 

Distinguished  in  Melendy  v.  Rice,  94  U.  S.  798,  24  L.  Ed.  148,  holding, 
under  Iowa  statutes,  referee's  findings  of  fact  might  be  set  aside  be- 
cause not  sustained  by  the  evidence;  Walnut  v.  Wade,  103  U.  S.  688, 
26  L.  Ed.  628,  holding  finding  that  law  was  "duly  and  constitutionally 
l)assed"  reviewable;  Searcy  Co.  v.  Thompson,  66  Fed.  98,  100,  13 
C.  C.  A.  349,  majority  holding  exception  to  refusal  to  rule  generally 
on  whole  case  after  general  finding,  presented  nothing  for  review; 
United  States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  153,  31  C.  C.  A. 
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427,  holiUng  master's  findings  not  conclusive  as  to  legal  effect  of  docu- 
ments. 

T7nle88  bill  of  exceptions  sets  forth  a  special  finding  of  facts.  Supreme 
Oourt  will  not  examine  its  sufficiency  to  sustain  the  Judgment  under  act  of 
1866. 

Approved  in  Jennison  v.  Leonard,  21  Wall.  307,  22  L.  Ed.  641,  hold- 
ing propositions  of  law  not  subject  to  exception  on  review  of  sufficiency 
of  facts  to  support  judgment  on  special  findings;  Walnut  v.  Wade,  103 
U.  S.  688,  26  L.  Ed.  628,  reviewing  finding  that  law  was  "duly  and  con- 
stitutionally passed'';  Retzer  v.  Wood,  109  U.  8.  188,  27  L.  Ed.  901, 
3  Sup.  Ct.  166,  reversing  judgment,  on  special '  finding  that  tax  was 
illegally  exacted;  Fort  Scott  v.  Hickman,  112  U.  S.  164,  28  L.  Ed.  641, 
5  Sup.  Ct.  64,  reversing  and  directing  judgment  for  defendant  as  re- 
quired by  court's  special  findings  of  fact;  Martinton  v.  Fairbanks,  112 
U.  S.  672,  28  L.  Ed.  863,  5  Sup.  Ct.  322,  refusing  to  review  cause  on  ex- 
ception to  general  finding;  The  £.  A.  Packer,  140  U.  S.  365,  35  L.  Ed. 
456,  11  Sup.  Ct.  796,  reversing  for  refusal  to  find  fact  material  to  judg- 
ment in  admiralty  cause ;  Lehnen  v.  Dickson,  148  U.  8.  74,  37  L.  Ed.  374, 
13  Sup.  Ct.  483,  holding  recital  of  testimony  in  opinion  and  bill  of  ex- 
ceptions, an  insufficient  special  finding  for  review;  St.  Louis  v.  Western 
Union  Tel.  Co.,  166  U.  S.  390,'  41  L.  Ed.  1045,  17  Sup.  Ct.  609,  refusing 
to  review  findings  of  law  involving  facts  not  specially  found;.  Blair  v. 
Allen,  3  Dill.  108,  Fed.  Cas.  1483,  refusing  to  consider  findings  of  fact 
where  opinion  was  substituted  by  stipulation  for  special  finding;  Hill 
V.  Woodberry,  49  Fed.  140,  1  C.  C.  A.  206,  refusing  to  inquire  into  suffi- 
ciency of  evidence  to  support  special  findings;  Merrill  v.  Floyd,  50 
Fed.  850,  2  C.  C.  A.  58,  holding  question  of  right  to  have  sufficiency  of 
evidence  reviewed  did  not  affect  motion  to  dismiss;  Kentucky  Life  etc. 
Ins.  Co.  V.  Hamilton,  63  Fed.  96,  11  C.  C.  A.  42,  holding  bill  of  excep- 
tions containing  the  evidence,  not  special  finding  allowing  review  of 
sufficiency  of  facts;  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  514, 
34  L.  R.  A.  744,  13  C.  C.  A.  612,  refusing  to  review  general  finding  on 
evidence  in  bill  of  exceptions;  dissenting  opinion  in  Aetna  Ins.  Co.  v. 
Boon,  95  U.  S.  134,  24  L.  Ed.  400,  majority  holding  judgment  reviewable 
without  bill  of  exceptions  on  special  findings  filed  nunc  pro  tunc  at  next 
term. 

Distinguished  in  Holt  v.  Van  Eps,  1  Dak.  Ter.  212  (221),  46  N.  W. 
691,  holding  special  verdict  failing  to  find  on  some  issues  insufficient  to 
sustain,  judgment. 

In  ejectment,  plaintliT,  a  volunteer  purchaser  at  an  jezecutlon  sale,  void 
because  lien  of  judgment  had  expired,  cannot  prove  that  defendant's  land- 
lord had  promised  to  li^ay  the  judgment,  as  that  could  not  extend  lien  of 
judgment  beyond  time  fixed  by  law. 
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Approved  in  Eby  v.  Foster,  61  CaJ.  287,  refusing  to  allow  commence- 
ment or  existence  of  judgment  lien  to  be  proved  by  parol;  Savings  & 

_  •  

Trust  Co.  V.  Bear  Valley  Irr.  Co.,  89  Fed.  40,  holding  receiver's  posses- 
sion of  judgment  debtor's  property  did  not  extend  lien. 

Wliere  a  case  is  tried  by  tbe  court,  and  a  general  verdict  rendered,  a 
bill  of  exceptions  cannot  be  used  to  bring  up  the  wbole  testimony  for  re- 
view any  more  tban  in  Jury  trial. 

Approved  in  Dunsmuir  v.  Scott,  217  Fed.  202,  133  C.  C.  A.  194,  and 
Paul  V.  Delaware  etc.  R.  Co.,  130  Fed.  954,  955,  both  following  rule; 
Fitzgerald  v.  Bassford,  142  Fed.  134,  73  C.  C.  A.  352,  where  action  at 
law  tried  by  court,  and  there  was  no  special  finding,  assignment  of 
error  that  court  "erred  in  rendering  judgment  in  favor  of  plaintiff," 
is  insufficient;  West  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169, 
applying  rule  in  trespass  to  try  title  where  vital  issue  was  genuineness 
of  deed;  Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  250,  21  L.  Ed. 
838,  overruling  exception  and  ruling  refusing  special  finding  by  court; 
Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  160,  22  L.  Ed.  512,  refusing 
to  review  a  special  finding  under  general  exception  covering  whole  record ; 
Betts  V.  Mugridge,  154  U.  S.  644,  25  L.  Ed.  158, 14  Sup.  Ct.  1188,  to  same 
effect  as  main  case;  Grayson  v.  Lynch,  163  U.  S.  472,  41  L.  Ed.  232,  16 
Sup.  Ct.  1066,  refusing  to  review  finding  appealed  from  territorial 
court  except  as  to  admissibility  of  evidence ;  St.  Louis  v.  Western  Union 
Tel.  Co.,  166  U.  S.  390,  391,  41  L.  Ed.  1045,  17  Sup.  Ct.  609,  refusing  to 
review  refusal  to  make  findings  of  law  involving  facts  not  specially 
found;  Marye  v.  Strouse,  6  Sawy.  220,  5  Fed.  499,  holding  proposed 
bill  of  exception  containing  all  evidence  could  not  avail  as  special 
finding;  Miller  v.  Houston  etc.  Ry.,  55  Fed.  370,  5  C.  C.  A.  134,  holding 
bill  of  exceptions,  stating  evidence,  did  not  present  special  finding  of 
facts;  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  96,  11  C.  C.  A. 
42,  holding  bill  of  exceptions  containing  evidence  not  sufficient  to 
allow  review  of  sufficiency  of  facts;  Key  West  v.  Baer,  66  Fed.  441^ 
13  C.  C.  A.  572,  holding  where  court  refuses  to  find  specially  party  has 
no  redress. 

Distinguished  in  Walnut  v.  Wade,  103  U.  S.  688,  26  L.  Ed.  528,  exam- 
ining bill  of  exceptions  on  review  of  finding  that  law  was  "duly  and 
constitutionally  passed";  World's  Columbian  Exposition  Co.  v.  France, 
96  Fed.  689,  38  C.  C.  A.  483,  reviewing  order,  on  motion  for  judgment  as 
a  matter  of  law,  upon  whole  evidence. 

Wliere  a  case  is  tried  by  tbe  conrt,  law  of  caae  will  not  be  reviewed 
by  Supreme  Court  unless  there  is  a  special  verdict  raising  legal  propositions, 
or  propositions  of  law  appear  on  the  pleadings  or  were  presented  to  court 
and  rulings  required  and  exceptions  taken  during  progress  of  triaL 


951  NORRIS  V.  JACKSON.  9  WaU.  125-129 

Approved  in  Continental  Public  Wks.  Co.  v.  Stein,  232  Fed.  563, 
holding  questions  not  raised  below,  ruled  on,  and  to  which  no  exceptions 
were  reserved,  cannot  be  raised  by  assignments  of  error;  National 
Surety  Co.  v.  United  States,  200  Fed.  143,  118  C.  C.  A.  360,  holding 
in  absence  of  request  to  find  fact  specially  or  generally,  general  find- 
ing stands  as  verdict  of  jury,  and  exception  to  it  presents  no  question 
for  review;  Mason  v.  Smith,  191  Fed.'503,  112  C.  C.  A.  146,  holding  in 
case'  of  special  finding,  question  whether  there  is  testimony  to  support  ' 
it  may  be  reviewed,  if  seasonable  exception  was  taken;  United  States 
V.  Sioux  City  Stockyards  Co.,  167  Fed.  127,  92  C.  C.  A.  578,  holding 
as  there  was  no  special  finding,  matter  was  not  open  for  review  upon 
record;  Joline  v.  Metropolitan  Securities  Co.,  164  Fed.  651,  holding  in 
action  tried  without  jury,  defeated  party  is  entitled  to  have  court 
make  special  findings  of  fact;  Corliss  v.  Pulaski  Co.,  116  Fed.  291,  53 
C.  C.  A.  567,  holding  special  finding  should  not  contain  statements  of 
evidence;  Southern  Ry.  Co.  v.  Atlanta  Nat.  Bank,  112  Fed.  867,  56 
L.  R.  A.  546,  50  C.  C.  A.  558,  considering  only  whether  judgment  sup- 
ported by  facts  found  under  pleadings;  Barnard  v.  Randle,  110  Fed. 
909,  49  C.  C.  A.  177,  refusing  to  review  where  no  exception  taken  on 
ruling  made  as  to  introduction  of  evidence;  M'Master  v.  New  York  etc. 
Ins.  Co.,  99  Fed.  870,  40  C.  C.  A.  119,  refusing  to  consider  technical 
sufQciency  of  pleading  not  challenged  below;  Grattan  Tp.  v.  Chilton, 
97  Fed.  150,  38  C.  C.  A.  84,  refusing  to  consider  defense  not  presented 
or  ruled  upon  by  lower  court;  dissenting  opinion  in  Hill  v.  Walker, 
167  Fed.  256,  261,  92  C.  C.  A.  633,  majority  sustaining  jurisdic- 
tion of  trial  court  where  jurisdictional  facts  were  alleged  in 
complaint  although  testimony  only  established  residence  of  plaintiff; 
Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  160,  22  L.  Ed.  512, 
refusing  to  consider  rulings  admitting  testimony,  as  to  which  no 
error  was  assigned;  Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  160, 
22  L.  Ed.  512,  refusing  to  review  case  on  bill  of  exceptions  con- 
taining at  close  ''exceptions  allowed''  without  showing  application  of 
exception ;  Martinton  v.  Fairbanks,  112  U.  S.  672,  28  L.  Ed.  863,  5  Sup. 
Ct.  322,  refusing  to  review  cause  on  exception  to  general  finding; 
Boardman  v.  Toffey,  117  U.  S.  272,  29  L.  Ed.  898,  6  Sup.  Ct.  734,  refus- 
ing to  review  judgment  on  general  finding  where  bill  of  exceptions 
showed  no  exception  to  rulings  during  trial;  British  etc,  Min.  Co.  v. 
Baker  etc.  Min.  Co^  139^  U.  S.  222,  35  L.  Ed.  147,  11  Sup.  Ct.  523,  to 
same  effect ;  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  96,  87  L.  Ed. 
382,  13  Sup.  Ct.  487,  holding  request  for  instruction  that  plaintiff  was 
entitled  to  judgment  and  exception  to  refusal  raised  reviewable  ques- 
tion of  law,  although  no  findings  of  fact  made;  St.  Louis  v.  Western 
Union  Tel.  Co.,  166  U.  S.  390,  41  L.  Ed.  1045,  17  Sup.  Ct.  609,  refusing 
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review  of  refusal  to  make  findings  of  law  involving  facts  not  specially 
found;  Blair  v.  Allen,  3  Dill.  108,  Fed.  Gas.  1483,  affirming  judgment 
where  no  exception  taken  and  no  finding  of  facts  except  in  opinion, 
adopted  by  stipulation  of  parties;  Hudson  v.  Charleston  etc.  R.  Co., 
55  Fed.  256,  holding  refusal  to  charge  could  not  be  assigned  as  error 
where  facts  not  properly  presented  in  bill;  Southwestern  Virginia  Imp. 
Co.  v.  Frari,  58  Fed.  173,  7  C.  C.  A.  149,  refusing  to  review  instructions 
where  facts  involved  not  set  forth  in  bill  of  exceptions;  Mercantile 
Trust  Co.  V.  Wood,  60  Fed.  348,  8  C.  C.  A.  658,  holding  sufficien<7  of 
special  findings  to  support  judgment  the  only  question  reviewable;  Key 
West  V.  Baer,  66  Fed.  441,  443, 13  C.  C.  A.  572,  holding  expression,  "rul- 
ings of  court  in  cause  in  progress  of  trial,"  in  Revised  Statutes,  section 
700,  refers  to  rulings  on  evidence  not  on  findings;  Trustees  v.  Browne, 
39  Md.  162,  refusing  to  review  judgment  in  action  for  obstruction  of 
right  of  way  where  there  was  no  bill  of  exceptions  nor  rulings  excepted 
to  nor  findings  of  statement  of  facts. 

Distinguished  in  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  129, 
130,  66  C.  C.  A.  190,  in  cause  tried  by  court  where  there  is  no  special 
findings,  ruling  on  request  for  holding  that  plaintifEs  were  entitled  to 
recover  amount  claimed  is  not  reviewable. 

Where  case  tried  hy  the  court  is  to  be  reviewed  in  Sopreme  Court,  objec- 
tions to  admission  or  exclusion  of  evidence,  or  to  other  rulings  of  law,  must 
appear  by  bill  of  exceptions. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  following 
rule;  Reed  v.  Gardner,  17  Wall.  411,  21  L.  Ed.  666,  refusing  to  con- 
sider charge  where  no  evidence  incorporated  in  bill  of  exceptions;  Mar- 
tinton  V.  Fairbanks,  112  U.  S.  672,  28  L.  Ed.  863,  5  Sup.  Ct.  322,  refus- 
ing to  review  on  general  exception  to  general  finding;  Hudson  v. 
Charleston  etc.  R.  R.  Co.,  55  Fed.  256,  holding  refusal  to  charge  could 
not  be  as&igned  as  error  where  facts  not  properly  in  bill;  Barney  ▼• 
Schmeider,  9  Wall.  251,  19  L.  Ed.  649,  Folsom  v.  Mercantile  etc.  Ins. 
Co.,  9  Blatchf.  204,  Fed.  Cas.  4903,  and  Groves  v.  Sentell,  69  Fed.  225, 
16  C.  C.  A.  217,  all  arguendo. 

Miscellaneous.  Cited  in  Green  v.  Western  Union  TeL  Co.|  118  Fed. 
1016,  54  C.  C.  A.  680. 

9  WaU.  129-145,  19  L.  Ed.  661,  THE  GBAPESHOT. 

In  perfonnance  of  duty  of  national  goyemment,  as  a  belligerent,  to 
protect  persons  and  property  taken  from  insurgent  control  during  war, 
President  could  establish  provisional  courts  whose  proceedings  were  trans- 
f erahle  by  Congress  after  war  to  regular  Federal  courts. 

Approved  in  Herrera  v.  United  States,  222  U.  S.  571,  66  L.  Ed-  320, 
32  Sup.  Ct.  179,  holding  right  of  Spanish  subjects  to  indemnity  for 
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seiznre  apd  nise  of  their  vessel  was  taken  away  by  treaty;  Dooley  ▼. 
United  States,  182  U.  S.  236,  46  L.  Ed.  1083,  21  Sup.  Ct.  767,  upholding 
claim  court's  jurisdiction  for  recoveiy  of  duties,  merchandise  not  im- 
ported from  foreign  country;  Lewis  ▼.  Cocks,  23  Wall.  469,  28  L.  Ed.  70, 
and  Cocks  v.  Izard,  6  Fed.  Cas.  1155,  following  rule;  Pennywit  v.  Eaton, 
15  Wall.  384,  21  L.  Ed.  114,  holding  military  governor  had  power  to 
appoint  district  judge  for  New  Orleans ;  Burke  v.  Miltenberger,  19  Wall. 
524,  525,  22  L,  Ed.  160,  holding  provisional  court  of  Louisiana  continued 
to  exist  until  July  28,  1866,  date  of  transfer  of  pending  cases  to  proper 
courts;  New  Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall.  394, 
22  L.  Ed.  868,  sustaining  ten-year  lease  made  by  mayor  of  New  Orleans 
appointed  by  military  commandant;  Hamilton  v.  Dillin,  21  Wall.  88, 
22  L.  Ed.  681,  sustaining  power  of  President  to  require  payment  of  four 
cents  per  pound  for  permit  to  transport  cotton  from  insurrectionary 
States;  Mechanics  &  Traders'  Bank  v.  Union  Bank,  22  Wall.  295,  22 
L,  Ed.  872  (afiirming  25  La.  Ann.  388),  sustaining  power  of  command- 
ing general  to  establish  provost  court  in  New  Orleans  to  try  civil 
causes;  Kimball  v.  Taylor,  2  Woods,  39,  Fed.  Cas.  7776,  holding  mili- 
tary courts  in  Louisiana  empowered  to  transact  civil  business;  Paul  v. 
Carpenter,  70  N.  C.  507,  holding  acknowledgment  before  provost  mar- 
shal valid ;  Betz  v.  Illinois  Cent.  R.  Co.,  52  La.  Ann.  893,  24  South.  656, 
holding  joint  resolution  of  1863,  withdrawing  public  lands  from  entry, 
operated  as  restraint  upon  land  officers  of  civil  government  established 
under  Constitution  of  1864;  Daniel  v.  Hutcheson,  86  Tex.  61,  22  S.  W. 
936,  confirming  sale  by  county  judge  appointed  by  military  commander; 
Phillips  V.  Hatch,  1  Dill.  576,  Fed.  Cas.  11,094,  holding  note  by  citizen 
of  Iowa  to  Texan,  dated  January  1, 1866,  void;  Brown  v.  Hiatt,  1  Dill. 
381,  Fed.  Cas.  2011,  holding  statute  of  limitations,  whieh  began  to  run 
before  the  war,  suspended,  in  favor  of  creditor  residing  in  rebel  State 
until  close  of  war;  Perkins  v.  Rogers,  3i  Ind.  164,  9  Am.  Rep. 
671,  holding  statute  of  limitations  not  revived  by  establishment  of  pro- 
visional court  in  Louisiana,  but  suspended  until  after  the  war;  Grant 
V.  Chambers,  34  Tex.  586,  sustaining  validity  of  judgment  of  provisional 
court  of  Texas;  Hill  v.  Baker,  32  Iowa,  310,  7  Am.  Rep.  196,  holding 
deed  of  land  in  Iowa  executed  in  1863  by  Virginian  to  citizen  of  Ohio 
void. 

Distinguished  in  dissenting  opinion  in  Mechanics  &  Traders'  Bank  v. 
Union  Bank,  22  Wall.  305,  22  L.  Ed.  876,  majority  sustaining  power  of 
commanding  general  to  establish  provost  court  to  try  civil  causes ; 
Lewis  V.  Heame,  34  Tex.  384,  holding  United  States  revenue  laws  sus- 
pended in  Texas  during  war,  and  unstamped  pleading  filed  in  1863  valid. 
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Bottomry  bond  executed  by  a  master  will  be  enforced  as  lien  against 
ship  on  its  safe  arrival,  if  made  to  secure  advances  for  actual  necessitiea 
In  a  port  where  neither  owner  nor  master  had  available  funds  or  credit. 

Approved  in  The  Roanoke,  189  U.  S.  193,  47  L.  Ed.  772,  23  Sup.  Ct. 
492,  denying  lien  for  work  and  labor  furnished  contractor,  already  paid 
in  full;  The  Dredge  A,  217  Fed.  635,  holding  claim  for  necessaries  fur- 
nished after  completion  of  dredge  and  while  at  work  constituted  mari- 
time lien;  The  Wyandotte,  145  Fed.  324,  325,  75  C.  C.  A.  117  (affirming 
136  Fed.  473),  where  master  of  vessel  in  foreign  port  without  funds  was 
ready  to  sail,  but  could  not  hear  from  owners,  draft  to  raise  money  for 
supplies  creates  maritime  lien;  The  Worthington,  133  Fed.  725,  70 
Iff.  R.  A.  363,  66  C.  C.  A.  555,  one  advancing  money  in  foreign  port  to 
ship  owner  to  be  used  to  load  vessel  is  entitled  to  maritime  lien  where  it 
was  loaned  on  credit  of  vessel ;  The  Alcalde,  132  Fed.  578,  denying  mari- 
time lien  to  bank  advancing  money  to  master  at  port  of  discharge  to 
pay  crew  where  receiver  had  been  appointed  for  vessel;  The  Surprise, 
129  Fed.  875,  64  C.  C.  A.  309,  upholding  lien  for  supplies  and  wharfage 
furnished  vessel  in  foreign  port  on  order  of  master,  though  ship  navi- 
gated by  charterer;  The  Number  Six,  114  Fed.  116,  52  C.  C.  A.  63,  en- 
forcing lien  against  scow  for  repairs  in  foreign  port ;  The  Iris,  100  Fed. 
106,  40  C.  C.  A.  301,  holding  purchaser  had  lien  for  repairs  made  upon 
vessel  delivered  to  him  after  part  payment;  The  Guy,  9  Wall.  759,  19 
L.  Ed.  710,  following  rule ;  The  Plymouth  Rock,  13  Blatchf .  508,  Fed. 
Cas.  11,237,  sustaining  lien  for  food  supplies  furnished  in  New  York 
to  New  Jersey  ferry-boat ;  The  Native,  14  Blatchf,  35,  Fed.  Cas.  10,054, 
sustaining  lien  in  absence  of  proof  that  credit  not  necessary ;  The  Union 
Express,  1  Brown,  539,  Fed.  Cas.  14,364,  sustaining  lien  for  money  ad- 
vanced to  purchase  supplies ;  The  Emily  Souder,  17  Wall.  669,  21  L.  Ed. 
684,  sustaining  lien  for  advances  for  repairs,  pilotage,  medical  expense, 
otc;  The  Cumberland,  30  Fed.  453,  and  The  Tangier,  2  Low.  9,  Fed. 
Cas.  13,744,  both  holding  money  advanced  to  pay  liens  constituted  a 
lien;  The  Dora,  34  Fed.  347,  allowing  ship's  agents  advancing  funds  ix> 
render  condemned  vessel  salable,  priority  over  bottomry  bondholders; 
The  Brig  Sarah  Harris,  7  Ben.  181,  Fed.  Cas.  12,346,  allowing  lien  for 
advances  for  repairs  on  order  of  owner  and  master  in  foreign  port; 
The  Witch  Queen,  3  Sawy.  205,  Fed.  Cas.  17,916,  allowing  lien  for  div- 
ing-bell, air-pump,  etc.,  on  articles  placed  on  board  by  owner  for  special 
purposes  of  voyage;  The  George  T.  Kemp,  2  Low,  484,  Fed.  Cas.  5341, 
allowing  stevedores'  lien  against  vessel  for  stowing  cargo;  Hardy  v. 
The  Ruggles,  2  Hughes,  82,  Fed.  Cas.  6062,  allowing  materialmen  lien, 
for  rebuilding  vessel  burned  to  water's  edge;  Moore  v.  The  Robilant, 
42  Fed.  165,  allowing  charterers'  lien  for  supplies  furnished  on  order 
of  master;  The  Manhattan,  46  Fed.  799,  enforcing  statutory  lien  for 
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eqmpping  new  vessel  after  launching  as  being  on  maritime  contract; 
Miller  v.  Palmer,  58  Md.  456,  sustaining  action  against  owner  for  ad- 
vances to  master  without  proof  of  their  necessity;  The  Kalorama,  10 
Wall.  217, 19  L.  Ed.  944,  sustaining  lien  for  advances  on  vessel's  credit 
at  owner's  request;  s.  c,  p.  217,  19  L.  Ed.  944,  sustaining  libel  against 
vessel  for  moneys  paid  out  for  repairs ;  The  J.  E.  Rumbell,  148  U.  S.  12, 

,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  holding  statutory  lien  for  necessaries 
furnished  in  home  port  took  precedence  of  prior  recorded  mortgage; 
The  Glide,  167  U.  S.  610,  42  L.  Ed.  297,  17  Sup.  Ct.  ^31,  holding  statn^ 
tory  lien  for  necessaries  furnished  in  home  port  enforceable  only  iu 
Federal  courts;  Gill  v.  The  Continental,  10  Fed.  Cas.  373,  holding  liens 
for  supplies  furnished  in  home  and  foreign  ports  on  equal  footing;  Tay- 
lor V.  Commonwealth,  23  Fed.  Cas.  759,  sustaining  lien  for  repairs  in 
home  port,  presumption  of  owner's  credit  being  overcome  by  his  bank- 
ruptcy;* The  Wyoming,  36  Fed.  496,  arguendo;  dissenting  opinion  in 
The  Lottawanna,  21  Wall.  588,  22  L.  Ed.  666,  majority  sustaining  stat- 
utory lien  for  repairs  in  home  port. 

Distinguished  in  The  Eledona,  10  Blatchf.  514,  Fed.  Cas.  4341,  re- 
fusing lien  for  mast  furnished  by  libelants  to  contractors,  who  were 
paid  by  master ;  The  Alice  Tainter,  14  Blatchf.  42,  Fed.  Cas.  195,  ref us- 

^ing  lien  for  supplies  furnished  in  New  York  to  vessel  under  British  flag 
owned  in  New  York;  The  Julia  Blake,  107  U.  S.  428,  27  L.  Ed.  599, 
2  Sup.  Ct.  700,  refusing  recovery  on  bottomry  bond  on  cargo  for  repairs 
where  cargo  could  have  been  forwarded  by  another  vessel;  The  Guiding 
Star,  9  Fed.  523,  525,  refusing  lien  for  money,  no  part  of  which  was 
used  for  supplies  or  repairs;  The  Gen.  Meade,  20  Fed.  925,  refusing  lien 
for  supplies  furnished  to  leased  vessel  on  transportation  company's 
credit,  though  book  charges  against  vessel;  Stephenson  v.  The  Francis, 
21  Fed.  726,  chaining  libelants  with  notice  that  coal  furnished  to  char- 
terers was  not  taken  under  maritime  necessity  or  on  ship's  credit; 
Berwind  v.  Schultz,  25  Fed.  917,  holding  owner  not  liable  for  coal 
furnished  on  order  of  agent  having  funds;  The  Mary  Morgan,  28  Fed. 
198,  refusing  lien  for  repairs  made  under  contract  with  owner;  The 
Bertha  M.  Miller,  79  Fed.  366,  24  C.  C.  A.  641,  refusing  lien  on  fishing 
vessel  carrying  sufficient  catch  to  pay  for  supplies ;  The  Havana,  92  Fed. 
1008,  35  C.  C.  A.  148,  refusing  lien  for  repairs  in  home  port  on  order  of 
managing  owner;  The  Evangel,  94  Fed.  682,  allowing  mortgagees  prior- 
ity over  libelant  discharging  liens  after  vessel  sold;  Smith  v.  The  Royal 
George,  1  Woods,  294,  Fed.  Cas.  13,102,  denying  ship  carpenter's  lien 
for  wages  for  building  new  boat ;  The  Columbus,  5  Sawy.  490,  Fed.  Cas. 
3044,  refusing  lien  for  supplies  furnished  in  home  port  after  notice  that 
master  ran  vessel  on  shares,  and  authorized  to  pledge  only  his  credit. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  402, 
416,  422. 
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Uen  for  advances  or  supplies  to  a  master  will  be  enforced  against  a 
vessel  witbont  affirmative  proof  of  actual  necessity;  this  Is  presomed  wher» 
they  were  fnmisbed  in  reasonable  belief  that  they  were  necessary,  anA 
master  had  neither  funds  nor  credits 

Approved  in  Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed. 
15,  22  L.  R.  A.  (N.  S.)  769,  83  C.  C.  A.  607,  constniing  Comp.  Stats.  1901^ 
pp.  2943,  2945,  relating  to  limitation  of  liability. 

Where  a  lien  la  claimed  against  a  vessel  for  funds  or  supplies  furnished 
at  master's  request  in  foreign  port^  proof  of  necessity  raises  presumption 
of  necessity  for  credit. 

Approved  in  The  Chicklade,  120  Fed.  1006,  denying  stevedore's  lien 
for  services  performed  upon  chartered  ship;  The  Lulu,  10  WalL  203, 

10  L.  Ed.  909,  following  rule ;  The  Eclipse,  3  Biss.  101,  Fed.  Cas.  4268, 
sustaining  lien  for  necessaries  ordered  by  owner  in  a  foreign  State ;  The 
Walkyrien,  11  Blatchf.  241,  Fed.  Cas.  17,092,  sustaining  lien  for  sup- 
plies furnished  in  foreign  port  where  foreign  owner  resided;  The  Native, 
14  Blatchf.  35,  Fed.  Cas.  10,054,  sustaining  lien  where  necessity  for 
credit  not  disproved;  The  Steamboat  Washington  Irving,  2  Ben.  324, 
Fed.  Cas.  17,245,  holding  answer  admitting  vessel  in  foreign  port  ad- 
mitted necessity  of  credit;  The  Patapsoo,  13  Wall.  335,  20  L.  Ed.  698, 
holding  lien  not  displaced  by  book  entries  charging  owner;  Merchants' 
Mut.  Ins.  Co.  V.  Baring,  20  Wall.  164,  22  L.  Ed.  252,  holding  lender  of 
advances  to  vessel  in  foreign  port  had  insurable  interest;  In  re  Kirk- 
land,  14  Fed.  Cas.  677,  allowing  ship  carpenter's  lien  on  domestic  ves- 
sels; Southern  Bank  v.  The  Alexander  McNeil,  22  Fed.  Cas.  820,  allow- 
ing lien  for  advances  used  by  master  to  pay  claims  constituting  no  lien ; 
The  New  Champion,  17  Fed.  816,  holding  presumption  that  vessel's 
credit  was  pledged  not  overcome;  The  Kendal,  56  Fed.  240,  holding  pre- 
sumptive lien  for  stevedore's  services  not  overcome  by  evidence  of 
owner's  arrangements  for  credit;  Norwegian  Steamship  Co.  v.  Washing- 
ton, 57  Fed.  225,  6  C.  C.  A.  313,  sustaining  stevedore's  lien  against  ves- 
sel for  services  which  charterers  required  to  pay  where  libelant  not 
charged  with  notice;  The  Templar,  59  Fed.  206,  applying  rule'to  stat- 
utory lien  for  supplies  in  home  port;  The  Alvira,  63  Fed.  150,  holding* 
repairs  in  home  port  to  convert  freight  vessel  chartered  for  passenger 
business  necessarily  raising  presumptive  statutory  lien;  McRae  v. 
Bowers  Dredging  Co.,  86  Fed.  349,  allowing  lien  for  necessary  coal 
ordered  by  manager  having  no  funds;  The  Brig  Sarah  Harris,  7  Ben. 
181,  Fed.  Cas.  12,346,  allowing  lien  for  advances  for  repairs  at  request 
of  owner  in  foreign  port;  The  Plymouth  Rock,  9  Ben.  83,  Fed.  Cas. 
11,236,  holding  presumption  of  necessity  for  vessel's  credit  not  over- 
come by  proof  of  owner's  credit;  The  Steamboat  Metropolis,  9  Ben. 
88,  Fed.  Cas.  9503,  holding  burden  on  claimant  to  prove  that  libelant 
did  not  furnish  supplies  on  vessel's  credit;  The  Raleigh,  2  Hughes,  55, 
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Fed.  Gas.  11^39,  giving  statutory  lien  on  vessel  for  supplies  in  home 
port  priority  over  mortgages;  Hardy  v.  The  Rnggles,  2  Hughes,  82, 
Fed.  Gas.  6062,  aUowing  materialmen  lien  for  rebuilding  vessel  burned 
to  water's  edge;  Harvey  v.  The  Sydney  L.  Wright,  6  Hughes,  485,  Fed. 
Gas.  6082a,  holding  vessel  liable  for  supplies  ordered  by  charterers; 
The  Maiy  Bell,  1  Sawy.  139,  Fed.  Gas.  9199,  holding  party  furnishing 
supplies  to  owner  acting  as  master  gave  credit  to  vessel;  Taylor  v. 
Gommonwealth,  23  Fed.  Gas.  759,  holding  presumption  of  owner's  credit 
for  repairs  in  home  port  overeome  by  facts  of  bankruptcy;  The  Acme, 
7  Blatchf.  373,  Fed.  Gas.  28,  arguendo. 

Distinguished  in  The  Robertson,  8  Hiss.  182,  Fed.  Gas.  11,923,  refus- 
ing lien  for  advances  to  release  vessel  for  supplies;  The  Guiding  Star, 
9  Fed.  523,  525,  refusing  lien  for  advances  not  used  for  supplies  or 
repairs;  Stephenson  v.  The  Francis,  21  Fed.  720,  holding  presumptive 
lien  did  not  arise  where  supplies  ordered  by  owner;  The  Mary  Morgan, 
28  Fed.  198,  to  the  same  effect ;  The  Bertha  M.  Miller,  79  Fed.  366,  24 
G.  G.  A.  641,  refusing  lien  on  fishing  vessel  having  sufficient  catch  to  pay 
for  supplies ;  The  Havana,  92  Fed.  1008,  35  G.  G.  A.  148,  refusing  lien 
for  repairs  in  home  port  ordered  by  managing  owner;  The  Steamboat 
Metropolis,  8  Ben.  23,  Fed.  Gas.  9502,  refusing  lien  for  supplies  to 
chartered  vessel,  where  owners'  credit  with  furnishers  was  good ;  The 
Golumbus,  5  Sawy.  490,  Fed.  Gas.  3044,  refusing  lien  for  supplies  in  home 
port  furnished  with  notice  that  master  ran  vessel  on  shares  on  his  per- 
sonal credit. 

Authority  of  master  of  vessel  to  pledge  owner's  credit  for  repairs, 
supplies,  or  advances.    Note,  18  Anni.  Oaji.  880. 

Necessity  for  repairs  and  savpUes  suillcient  to  sniipart  a  lien  is  proved 
wliere  sudi  circumstances  are  shown  as  would  induce  a  prudent  owner,  if 
present,  to  order  them  on  the  security  of  the  ship. 

Approved  in  In  re  Alaska  Fishing  &  Development  Go.,  167  Fed.  879, 
holding  towing  tug  entitled  to  maritime  lien  on  bai^  and  cargo  for  ser- 
vices under  implied  agreement  arising  from  necessity  of  such  services; 
The  Wyandotte,  145  Fed.  326,  75  G.  G.  A.  117  (affirming  136  Fed.  473), 
where,  on  libel  on  draft  given  for  supplies,  defendants  claim  supplies 
might  have  been  obtained  on  personal  credit  of  owners,  burden  was  on 
owners  to  show  they  had  credit  in  port  where  bond  executed;  The 
Underwriter;  119  Fed.  749,  751,  denying  lien  for  coal  furnished  tug 
under  charter,  though  ordered  by  captain;  The  Lulu,  10  Wall.  201, 
19  L.  Ed.  908,  following  rule ;  The  Templar,  59  Fed.  206,  applying  rule 
to  statutory  lien  fqr  supplies  in  home  port;  The  Grapeshot,  2  Woods, 
47,  Fed.  Gas.  5703,  executing  decree  in  principal  case. 
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Ordering  by  master  of  supplies  upon  credit  of  slilp  is  sufficient  proof 
of  their  necessity  to  support  an  implied  liypothecation  for  advances  made 
in  good  faith. 

Approved  in  The  Surprise,  129  Fed.  876,  883,  64  C.  C.  A.  309,  up- 
holding lien  for  supplies  and  wharfage  furnished  vessel  in  foreign  port 
on  order  of  master,  though  ship  navigated  by  charterer;  The  Under- 
writer, 119  Fed.  753,  denying  lien  for  coal  furnished  tug  under  charter 
upon  order  of  captain ;  Cuddy  v.  Clement,  113  Fed.  462,  51  C.  C.  A.  288, 
denying  lien  for  coal  supplied  where  steamship  company's  credit  known 
to  be  sufficient;  Southern  Bank  v.  The  Alexander  McNeil,  22  Fed.  Cas. 
820,  sustaining  lien  for  advances  used  by  master  to  pay  claims  con- 
stituting no  lien;  The  Templar,  59  Fed.  206,  applying  rule  to  statutory 
lien  for  supplies  and  repairs  in  home  port;  The  Plymouth  Rock,  9  Ben. 
83,  Fed.  Cas.  11,236,  so  holding  where  owner's  credit  shown  to  be  good ; 
Harney  v.  The  Sydney  L.  Wright,  5  Hughes,  485,  Fed.  Cas.  6082a,  hold- 
ing vessel  liable  for  supplies  ordered  by  charterers;  The  Bellevue,  47 
Fed.  86,  87,  holding  advances  to  master,  "who  wanted  to  pay  bills, '* 
sufficient  to  sustain  lien;  63  Am.  Dec.  642,  note. 

Distinguished  in  The  Kate,  164  U.  S.  467,  41  L.  Ed.  517,  17  Sup.  Ct. 
139,  refusing  lien  for  coal  where  libelant  charged  with  knowledge  that 
charterers  were  required  to  furnish  it;  The  Valencia,  165  U.  S.  267,  270, 
41  L.  Ed.  712,  713,  17  Sup.  Ct.  324,  325,  ruling  similarly  where  coal  was 
furnished  on  order  of  charterer;  The  Bertha  M.  Miller,  79  Fed.  366, 
24  C.  C.  A.  641,  refusing  lien  on  fishing  vessel  carrying  sufficient  catch  to 
pay  for  supplies. 

Bottomry  lien  for  supplies  famished  in  a  foreign  port  may  be  good 
in  part  and  void  in  part.  Necessity  for  all  repairs  and  supplies  furnished 
held  not  established  in  this  case,  and  a  reference  ordered  to  determine  which 
were  actually  necessary. 

Approved  in  The  Grapeshot,  2  Woods,  46,  Fed.  Cas.  5703,  allowing 
interest  to  libelants  in  executing  decree  in  principal  case. 

Distinguished  in  The  Guiding  Star,  9  Fed.  525,  refusing  lien  for 
advances,  no  part  of  which  were  used  for  supplies  and  repairs. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A,  284. 

9  WaU.  145-146,  19  L.  Ed.  772,  liATHABTS  ETC.  APPEALS. 

Appellant  may  dismiss  his  appeal  despite  opposition  by  appellee. 
Approved  in  Sterrett  v.  National  Safe  Deposit  etc.  Co.,  10  App.  D.  C. 
135,  parties  to  appeal  may  stipulate  for  reduction  of  supersedeas  bond ; 
Darlington-Miller  etc.  Co.  v.  Hall,  4  Okl.  671,  46  Pac.  494,  where  ap- 
pellant on  appeal  from  judgment  of  probate  court  has  appeal  dis- 
missed in  District  Court,  latter  court  cannot  on  motion  of  appellee 
set  aside  order  of  dismissal;  C.  B.  Donaghy  &  Co.  v.  McCorkle,  US 
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Tenn.  76,  98  S.  W.  1050,  holding  appellant  from  Justice  Court's  decision 
after  evidence  in  and  while  judge  is  chaining  jury  in  appellate  court  is 
entitled  to  dismiss  such  appeal ;  Fort  v.  Fort,  118  Tenn.  108, 11  Ann.  Cas. 
964,  101  S.  W.  435,  allowing  dismissal  of  appeal;  United  States  v. 
Young,  94  U.  S.  259,  24  L.  Ed.  153,  although  inferior  court  granted  new 
trial  pending  appeal;  American  Middlings  Purifier  Co.  v.  Vail,  15 
Blatchf.  318,  Fed.  Cas.  308,  granting  injunction  on  defendant's  consent 
without  deciding  merits ;  Eden  Musee  Co.  v.  Yohe,  37  Neb.  453,  56  N.  W. 
867,  ordering  appeal  from  judgment  of  justice  of  peace  dismissed;  note 
to  Latham  v.  United  States,  131  U.  S.  xcvii. 

Right  of  appellant  to  dismiss  appeal.    Note,  2  Ann.  Oas.  794. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  849.   • 

9  WaU.  146-156,  19  I«.  Ed.  610,  THE  JOHNSON. 

Canal  boat  lashed  to  a  propeller  Is  as  entirely  under  its  control  as  if 
part  of  that  vessel. 

Approved  in  Button  v.  The  Express,  3  Cliff.'  468,  Fed.  Cas.  4209,  hold- 
ing tug  owner  responsible  for  injury  to  tow,  from  master's  contradictory 
orders  and  false  course ;  State  v.  Turner,  34  Or.  173,  55  Pac.  92,  holding 
tug-master,  directing  movements  of  tow,  not  a  pilot. 

Navigators  upon  seas,  rivers  or  harbors  must  observe  rales  of  naviga- 
tion, approved  by  courts  for  avoidance  of  disasters,  ftom  time  necessity 
for  precaution  begins  until  collision  Is  Inevitable. 

Approved  in  The  Sitka,  132  Fed.  865,  holding  steamer  leaving  anchor- 
age liable  for  collision  for  failure  to  keep  efficient  lookout  and  for 
failure  to  give  signal  required  by  rules  on  leaving  berth;  Hampton  v. 
Occidental  etc.  Steamship  Co.,  139  Cal.  709,  73  Pac.  580,  upholding  new 
trial  where  court  erroneously  instructed  "vessel"  fully  complied  with 
rules  and  regulations;  Belden  v.  Chase,  150  U.  S.  698,  37  L.  Ed.  1227, 
14  Sup.  Ct.  271,  holding  question  of  negligence,  where  rules  of  naviga- 
tion not  observed,  improperly  left  t6  jury;  The  B.  B.  Saunders,  19 
Fed.  122,  holding  vessel  at  fault  for  failure  to  answer  signal  promptly 
according  to  inspector's  rules;  The  Sunnyside,  Brown  Adm.  249,  Fed. 
Cas.  13,620,  holding  vessel  not  at  fault  for  not  discovering  false  indi- 
cation of  lights  by  tug  at  rest;  The  J.  W.  Everman,  2  Hughes,  19,  Fed. 
Cas.  7591,  holding  vessel  at  fault  for  running  down  steamer  at  anchor; 
The  Luckenbach,  67  Fed.  622,  holding  tug  at  fault  for  approaching  bend 
with  excessive  speed,  preventing  her  keeping  out  of  way. 

Distinguished  in  Blanchard  v.  New  Jersey  Steamboat  Co.,  59  N.  T. 
300,  holding  noncompliance  with  rules  of  navigation  not  conclusive 
proof  of  negligence. 
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Steam  yessels  must  do  whatever  saillxig  ▼essels  in  a  fair  iHnd  would 
do  under  similar  drcmiustances,  and,  when  approaching  ftom  opposite  direc- 
tions, have  heen  required  to  port  helms,  before  and  after  act  of  Congress. 
Approved  in  The  Captain  Bennett,  171  Fed.  204,  holding  both  vessels 
were  at  fault;  The  Victory,  168  U.  S.  418,  42  L.  Ed.  527,  18  Sup.  Ct. 
153,  holding  starboard-hand  rule  inapplicable,  and  excuse  for  not  port- 
ing insufficient;  The  St.  John,  7  Blatchf.  225,  Fed.  Gas.  12,224,  holding 
vessel  passing  on  starboard  side  responsible  for  collision. 

Steamboat  descending  with  tide,  collided  with  ascending  propdler  and 
tow,  after  signaling  and  starboarding  her  helm,  held  in  fault  for  not  porting 
helm,  unless  positive  that  signal  was  understood. 

Approved  in  The  Garden  City,  19  Fed.  533,  holding  vessel  at  fault 
for  starboarding  before  signal  assented  to;  The  St.  John,  7  Blatchf. 
225,  Fed.  Cas.  12,224,  holding  vessel  attempting  to  pass  on  starboard 
of  vessel  too  near  shore  assumed  risk  of  collision;  The  Shubert  v.  The 
Brown,  45  Fed.  502,  holding  tug  at  fault  for  porting  before  receiving 
answering  signal. 

• 

9  Wall.  156-161,  19  L.  Ed.  666,  BONmBIB  v.  TJKITED  STATEa 

Court  of  Claims  has  no  jurisdiction  over  equitable  demands  against 
the  government,  such  as  a  claim  for  compensation  by  holder  of  military 
bounty  lands  wrongfully  appropriated  by  the  United  States. 

Approved  in  United  States  v.  Gillis,  95  U.  S.  412,  24  L.  Ed.  504, 
refusing  to  allow  assignee  of  claim  for  proceeds  of  seized  cotton 
to  sue  in  Court  of  Claims ;  United  States  v.  Schurz,  102  U.  S.  404,  26 
L.  £d.  174,  allowing  mandamus  to  compel  issuance  of  patent  because 
relator  without  legal  remedy;  Coates  v.  United  States,  53  Fed.  992,  4 
C.  C.  A.  138,  holding  Circuit  Court  had  no  jurisdiction  over  material- 
man's claim  for  materials  furnished  to  vessel;  United  States  v.  Jones, 
131  U.  S.  14,  33  L.  Ed.  90,  9  Sup.  Ct.  670,  holding  Federal  courts  have 
no  jurisdiction  over  suit  to  compel  issuance  of  patent  for  land;  Woos- 
ter  V.  Plymouth,  62  N.  H.  205,  action  against  town  for  defective  high- 
way; People  V.  State  Auditors,  42  Mich.  427,  4  N.  W.  277,  arguendo. 

Distinguished  in  Dooley  v.  United  States,  182  U.  S.  227,  45  L.  'Ed. 
1080,  21  Sup.  Ct.  764,  upholding  claim  court's  jurisdiction  over  action 
for  recovery  of  duties  illegally  exacted;  Jones  v.  United  States,  13 
Sawy.  346,  35  Fed.  564,  taking  jurisdiction  under  act  of  1887,  over 
action  for  patent  by  assignee  of  purchaser  of  timber  land;  Southern 
Pacific  R.  R.  Co.  v.  United  States,  38  Fed.  56,  taking  jurisdiction,  under 
act  of  1887,  over  action  for  patent  to  railroad  land. 

9  WaU.  161-175,  19  L.  Ed.  629,  THE  HABBIMAN. 

Where  a  master,  learning  that  performance  of  charter-party  providing 
for  delivery  of  coal  to  Spanish  navy,  at  Valparaiso,  had  become  ImpossiU^ 
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liecaiue  of  navy's  departure,  returned,  Instead  of  storing  cargo,  width  wonld 
liave  been  seized,  the  contract  was  broken  and  charterer  recovered  paid 
Itelght  money  and  was  not  liable  for  unpaid  freight. 

Approved  in  Ye  Seng  Co.  v.  Corbitt,  7  Sawy.  377,  9  Fed.  430,  holding 
owners  of  vessel  chartered  to  carry  passengers  not  excused  from  per- 
formance by  interference  of  authorities;  dissenting  opinion  in  Bohn 
V.  Cleaver,  25  La.  Ann.  422,  majority  refusing  profits  as  damages  for 
breach  of  contract  of  affreightment. 

Distinguished  in  The  Spartan,  25  Fed.  53,  holding  blockade  at  port 
of  destination  discharged  obligations  of  charter-party. 

Where  charter-party  provides  for  delivery  to  certain  consignee,  who, 
on  arrival  of  vessel,  is  absent,  It  Is  master's  right  and  duty  to  store  cargo. 

Approved  in  The  Adella  S.  Hills,  47  Fed.  80,  holding  cargo  owner 
liable  for  freight  on  cargo  stored,  no  consignee  appearing  to  receive  it; 
Oakes  v.  Richardson,  2  Low.  176,  Fed.  Cas.  10,390,  sustaining  admiralty 
jurisdiction  over  action  by  charterer  against  owner  for  damages  for  not 
proceeding  to  port  of  loading. 

Where  contract  Is  lawful  and  possible  of  performance,  no  contingency, 
unless  provided  against,  will  excuse  nonperformance. 

Approved  in  Carnegie  Steel  Co.  v.  United  States,  240  U.  S.  164,  165, 
60  L.  Sd.  579,  36  Sup.  Ct.  344,  applying  rule  in  case  of  delay  in  delivery 
of  armor  plate;  South  Memphis  Land  Co.  v.  McLean  Hardwood  Lum- 
ber Co.,  179  Fed.  421,  102  C.  C.  A.  563,  applying  rule  to  contract  guar- 
anteeing railroad  track  connections  with  lumber-mill;  Akron  v.  Barber 
Asphalt  Paving  Co.,  171  Fed.  38,  96  C.  C.  A.  271,  applying  rule  to  con- 
tract between  city  and  contractor  for  paving  street  and  keeping  it  in 
repair;  Falls  of  Keltic  S.  S.  Co.  v.  United  States  etc.  S.  S.  Co.,  108  Fed. 
418,  holding  master  bound  though  no  facilities  for  docking  at  Cape 
Town;  Sample  v.  Fresno  Flume  etc.  Co.,  129  Cal.  228,  61  Pac.  1087, 
restrained  by  injunction  no  excuse  for  nonperformance;  Estate  of 
Ramsay  v.  People,  197  HI.  588,  90  Am.  St  Rep.  184,  64  N.  E. 
554,  holding  warden  and  sureties  liable  for  money  lost  by  bank  failure; 
Berry  v.  Wells,  43  Okl.  76,  141  Pac.  446,  applying  rule  in  case  on  con- 
tract for  transfer  of  stock  owned  by  minors;  Reid  v.  Alaska  Packing 
Assn.,  43  Or.  436,  73  Pac.  340,  contract  to  sell  salmon  packed  in  Alaska, 
fish  to  be  ''exactly  like  Puget  Sound  fancy  sockeye,"  not  void,  though 
fish  of  that  sort  not  found  in  Alaska;  Pearlstine  v.  Westchester  Fire 
Ins.  Co.,  70  S.  C.  80,  49  S.  E.  5,  proofs  of  loss  made  and  sworn  to  by 
agent,  where  facts  are  within  his  own  knowledge,  and  principal  is  ab- 
sent, do  not  violate  stipulation  in  policy  that  insured  shall  make  proof; 
Sullivan  etc.  Lumber  Co.  v.  Reeves,  58  Tex.  Civ.  493,  125  S.  W.  98, 
upholding  contract  for  right  of  way  on  condition  that  railroad  should 
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be  constructed  and  operated  oyer  right  of  way  within  two  years,  other- 
wise conveyance  to  be  void;  Wheeling  etc.  Foundry  Co.  v.  Wheeling 
etc.  Iron  Co.,  58  W.  Va.  67,  51  S.  E.  131,  under  contract  to  make  and 
deliver  machinery  at  certain  time  or  forfeit  fifty  dollars  per  day,  for- 
feiture not  excused  because  party  acted  in  good  faith  and  with  due 
diligence;  Boyden  v.  United  States,  13  Wall.  22,  20  L.  Ed.  529,  and 
District  Township  of  Taylor  v.  Morton,  37  Iowa,  553,  holding  receiver 
of  public  moneys  liable  on  his  bond  for  moneys  taken  from  him  by 
robbers;  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  S.  528,  40  L.  Ed. 
624,  16  Sup.  Ct.  385,  holding  breach  of  contract  to  insure  building  not 
excused  by  refusal  of  some  companies  to'  insure ;  Clay  County  v.  Sim- 
ondsen,  1  Dak.  417,  46  N.  W.  596,  holding  probate  judge  liable  for 
failure  to  deliver  books  destroyed  by  fire  in  action  on  his  bond ;  Klauber 
v.  San  Diego  Street-car  Co.,  95  Cal.  358,  30  Pac.  556,  holding  railroad 's 
failure  to  operate  daily,  according  to  agreement,  on  penalty  of  forfeit- 
ing extension,  not  excused  by  foreclosure  proceedings;  Nicol  v.  Fitch, 
115  Mich.  17,  69  Am.  St.  Rep.  543,  72  N.  W.  989,  holding,  where  owners 
of  different  boats  agreed  to  pay  agent  specified  salary  for  a  term,  owner 
of  vessel  liable  after  its  destruction ;  The  Sappho,  89  Fed.  372,  refusing 
lien  on  vessel  for  supplies  furnished  on  personal  credit. 

Distinguished  in  Nordyke  &  Marmon  Co.  v.  Kehlor,  155  Mo.  654,  78 
Am.  St.  Rep.  607,  56  S.  W.  290,  contract  unenforceable,  founded  by 
mutual  mistake  upon  condition  impossible  of  performance;  Comstock 
V.  Fraternal  Accident  Assn.,  116  Wis.  388,  93  N.  W.  24,  denying  for- 
feiture where  assured  totally  incapacitated  from  complying  with  con- 
dition. 

9  WaU.  X75-187,  19  L.  Ed.  634,  IN  THE  MATTER  OF  HOWARD. 

While  inferior'  courts  most  promptly  obey  mandates  of  Supreme  Oout, 
and  treat  its  judgments  as  conduslye,  Oircuit  Ooort  could  restrain  dis- 
tribution of  fund,  pursuant  to  decree  affirmed  by  Supreme  Court,  on  ap- 
plication of  parties,  asserting  rights  to  fund,  not  concluded  by  decree. 

Approved  in  Haese  v.  Heitzeg,  159  Cal.  574,  114  Pac.  817,  holding 
judgment  rendered  for  or  against  one  plaintiff  of  class  is  binding  on 
others  of  class  who  connect  themselves  with  litigation,  but  not  so  as  to 
nonparticipators ;  Martin  v.  Rainwater,  56  Fed.  10,  5  C.  C.  A.  398, 
following  rule;  Goodrich  v.  Wilson,  135  Mass.  33,  refusing  to  consider 
judgment  debtor's  discharge  in  bankruptcy,  on  motion  to  affirm  judg- 
ment, pursuant  to  Supreme  Court  mandate. 

Distinguished  in  United  States  v.  Northern  Securities  Co.,  128  Fed. 
812,  holding  where  suit  was  in  personam  to  prevent  illegal  combina- 
tions, stock  of  defendants  not  in  oustodia  legis  to  entitle  creditor  of 
merger  to  intervene. 
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Decree  di0trll>uting  a  fund  will  not  preclude  dftimant,  liaving  rigbts 
similar  to  those  of  dlstrilmtee  and  not  embraced  in  decree,  from  asserting 
Ills  rights. 

Approved  in  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  803,  holding 
transferee  of  all  property  of  corporation  takes  and  holds  same  subject 
to  rights  of  its  creditors;  Mason  v.  Marine  Ins.  Co.,  110  Fed.  455,  54 
L.  R.  A.  700,  49  C.  C.  A.  106,  allowing  insurance  company  to  intervene 
after  decree  rendered  awarding  owners  damages  against  vessel  in 
fault;  Central  Trust  Co.  v.  Richmond  etc.  R.  R.,  105  Fed.  808,  45 
C.  C.  A.  60,  holding  holder  of  distinct  claims  not  barred  from  present- 
ing second  after  presentation  of  first;  Kendall  v.  De  Forest,  101  Fed. 
169,  41  C.  C.  A.  259,  decree  approving  payments  made  to  residuary 
legatees  not  conclusive  against  them;  Nebraska  Nat.  Bank  v.  Hallowell, 
63  Neb.  319,  88  N.  W.  560,  holding  judgment  creditors  consolidating 
bills  must  promote  proceeds  where  no  order  as  to  priority  made;  United 
States  Fidelity  etc.  Co.  v.  Rainey,  120  Tenn.  371,  113  S.  W.  400,  holding 
creditor  may  file  petition  setting  up  his  claim  in  creditor's  suit  at  any  time 
before  finid  distribution ;  Wheaton  v.  United  States,  8  Blatehf .  475,  Fed. 
Cas.  17,487,  reviewing  deci^ee  distributing  proceeds  of  condemned  prop- 
erty among  claimants  to  informer's  share;  Farmers'  Loan  etc.  Co. 
V.  Missouri  etc.  Ry.  Co.,  21  Fed.  267,  268,  270,  allowing  unsecured 
creditors  of  insolvent  corporation  equitable  lien  on  its  property  after 
foreclosure  decree  in  favor  of  mortgage  creditors;  Hunt  v.  Fisher, 
29  Fed.  807,  compelling  creditor  seeking  to  foreclose  lien  for  his  sole 
benefit  to  make  other  creditors  parties  to  his  bill;  Martin  v.  Rainwater, 
56  Fed.  10,  5  C.  C.  A.  398,  following  rule ;  Burke  v.  Short,  79  Fed.  8, 
24  C.  C.  A.  422,  allowing  preferred  coupons  priority  over  fund  under 
decree  foreclosing  mortgage  in  favor  <rf  bondholders ;  Continental  Trust 
etc.  Co.  v.  Toledo  St.  etc.  R.  Co.,  82  Fed.  646,  granting  order  requiring 
master,  in  creditor's  suit,  consolidated  with  foreclosure  bill,  to  adver- 
tise  for  creditor's  claims,  long  after  foreclosure;  George  v.  St.  Louis 
etc.  Ry.  Co.,  44  Fed.  122,  allowing  creditors  to  intervene  after  decree 
of  sale  on  creditor's  bill. 

Distinguished  in  Flash  v.  Wilkerson,  22  Fed.  691,  refusing  to  allow 
general  creditors  to  share  in  fund  in  action  by  other  creditors,  under 
Tennessee  code,  to  set  aside  fraudulent-  conveyance. 

9  WalL  187-197,  19  L.  Ed.  668,  FBISBEE  ▼.  WHITKET. 

Bill  by  a  pre-emptLoner  against  a  patentee,  alleging  a  superior  equity 
and  praying  for  a  conveyance  of  legal  title,  presents  a  case  for  equity. 

Approved  in  Boyce  v.  Danz,  29  Mich.  152,  sustaining  bill  to  adjudge 
patentee  a  trustee  of  legal  title  for  possessor  having  gpreater  equities. 

Distinguished  in  Bear  v.  Luse,  6  Sawy.  155,  Fed.  Cas.  1179,  denying 
jurisdiction  to  entertain  bill  to  set  aside  patent  and  entry  by  subse- 
quent entryman. 
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Whether  valid  pre-emption  can  be  made  by  forcible  intrusion  npon  land 
ijnproyed  and  in  another's  peaceable  occupation,  qnaere. 

Approved  in  Linebeck  v.  Vos,  160  Fed.  542,  holding  complainant 
conld  not  rightfully  initiate  homestead  right  to  public  lands  in  posses- 
sion of  other  citizens  qualified  to  hold  and  who  had  filed  notice  of 
intention  to  claim ;  Atherton  v.  Fowler,  96  U.  S.  614,  518,  519,  24  L.  Ed. 
732,  734,  holding  parties  entering  land,  in  occupation  of  another,  whose 
legal  title  had  been  denied,  and  cutting  hay,  trespassers;  McBrown  v. 
Morris,  59  Cal.  73,  holding  qualified  pre-emptor  acquired  no  right  by 
entry  on  land  occupied  by  another;  Nickals  v.  Winn,  17  Nev.  192,  30 
Pac.  435,  holding  entry  on  land  occupied  by  another  did  not  confer 
right  to  pre-empt;  dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  642, 
31  L.  Ed.  853,  8  Sup.  Ct.  1240,  majority  holding  patent  covering  land 
claimed  under  Mexican 'grant  invalid  for  want  of  power. 

Distinguished  in  concurring  opinion  in  Lake  Superior  Ship  Canal  etc. 
Co.  V.  Cunningham,  44  Fed.  840,  allowing  pre-emptioner,  whose  claim 
was  rejected  upon  ground  of  previous  patent,  to  establish  its  invalidity; 
Havens  v.  Haws,  63  Cal.  516,  holding  pre-emptioner  could  initiate  claim 
to  whole  quarter  section  by  settling  one-half  while  other  half  in  occu- 
pation of  another  person. 

Pre-emptioner,  taking  possession  and  erecting  improvements,  but  pay- 
ing no  money  and  receiving  no  certificate,  the  land  officers  denying  his  pre- 
emption right,  acquires  no  vested  right  in  the  land,  and  Congress  can  patent 
it  to  another. 

Approved  in  Banning  Co.  v.  People  of  State  of  California,  240  U.  S.  151, 
152,  60  L.  Ed.  574,  36  Sup.  Ct.  340,  holding  where  State  makes  general 
offer  to  sell  land,  it  is  not  precluded  from  withdrawing  it  unless  claim- 
ant has  paid  at  least  installment  of  price;  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  389,  66  L.  Ed.  262,  31  Sup.  Ct.  300,  holding  railroad's  right  to 
lieu  lands  embraced  in  selection  were  superior  to  those  of  purchaser 
under  timber  and  stone  act ;  Emblen  v.  Lincoln  Land  Co.,  184  U.  S.  664, 
46  L.  Ed.  738,  22  Sup.  Ct.  525,  holding  contestant  not  making  entry  or 
perfecting  right  without  right  to  defeat  operation  of  act  confirming 
entry;  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  334,  340,  holding 
doctrine  of  estoppel  cannot  bo  invoked  against  United  States  on  mere 
ground  of  exception  and  improvements  made  and  presumption  that 
United  States  had  knowledge  thereof;  United  States  v.  Fickett,  205 
Fed.  137,  138,  123  C.  C.  A.  366,  holding  that  occupation  and  improve- 
ment of  land  previously  opened  for  sale,  do  not  confer  upon  settler 
any  right  in  such  land  as  against  United  States;  United  States  v.  Yan- 
kee Fuel  Co.,  195  Fed.  852,  holding  proviso  to  section  7  of  Act  o£ 
March  3,  1891,  does  not  include  coa\  land  entries;  United  States  v. 
Hanson,  167  Fed.  886,  889,  93  C.  C.  A.  371,  holding  rule  applies  in  case 
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where  settler  was  on  unsurveyed  public  lands,  which  may  be  with- 
drawn and  reserved  for  use  in  construction  of  irrigation  works;  Wag- 
staff  V.  Collins,  97  Fed.  9,  38  G.  C.  A.  19,  holding  homestead  settler 
without  vested  rights  to  defeat  congressional  power  vesting  lands  in 
another;  Wittenbrock  v.  Wheadon,.  128  Cal.  152,  79  Am.  St.  Rep.  34, 
60  Pac.  664,  holding  unpaid  pre-empted  land  no  part  of  decedent's 
estate ;  Braun  v.  Mathieson,  139  Iowa,  412,  116  N.  W.  ,790,  holding  pat- 
ent to  public  land  in  Iowa  issued  to  ''heirs"  of  entryman  did  not  con- 
fer any  title  upon  his  widow;  Oregon  Short  Line  R.  Co.  v»  Quigley, 
10  Idaho,  781,  80  Pac.  403,  404,  applying  rule  to  grant  of  right  of  way 
to  Utah  etc.  R.  R.  Co.;  Graham  v.  Great  Falls  Water  Power  etc.  Co., 
30  Mont.  400,  402,  76  Pac.  810,  811,  preferential  right  given  successful 
contestant  under  Comp.  Stats.  1901,  p.  1392,  was  not  vested  right  en- 
forceable against  government;  McDonald  v.  Union  Pac.  R.  Co.,  70 
Neb.  350,  97  N.  W.  441,  State  court  cannot  compel  conveyance  of  lands, 
subject  to  entry  under  homestead  laws,  to  person  who  has  been  denied 
privilege  of  making  entry  by  government  officials;  State  v.  King,  64 
W.  Va.  598,  63  S.  E.  490,  holding  privilege  given  by  statute  to  redeem 
forfeited  land  does  not  constitute  ^vested  property  right  in  owner; 
Knapp  V.  Alexander  &  Edgar  Lumber  Co.,  145  Wis.  533,  140  Ael  St. 
Rep.  1091,  130  N.  W.  506,  holding  homesteader  on  government  public 
land  cannot  maintain  action  for  timber  cut  before  he  went  into  posses- 
sion and  received  his  patent;  Buxton  v.  Traver,  130  U.  S.  236,  32 
L.  Ed.  921,  9  Sup.  Ct.  511,  refusing  heirs  of  settler  on  unsurveyed 
land  relief  against  subsequent  patentee;  Gonzales  v.  French,  164  U.  S. 
345,  41  L.  Ed.  461,  17  Sup.  Ct.  105,  sustaining  entry  under  special  act 
of  Congress  as  against  prior  possessory  claims;  Northern  Pac.  Ry.  Co. 
V.  De  Lacey,  174  U.  S.  635,  43  L.  Ed.  1116,  19  Sup.  Ct.  796,  holding 
claim  under  application  for  homestead,  based  on  expired  pre-emption 
right,  invalid  as  against  intermediate  patent  title;  Manning  v.  San 
Jacinto  Tin  Co.,  7  Sawy.  426,  9  Fed.  732,  holding  mining  locator,  who 
has  not  applied  for  patent  or  tendered  purchase  money,  cannot,  by  bill,, 
impeach  patent  under  confirmed  Mexican  grant;  Northern  Pac.  Ry. 
V.  Smith,  171  U.  S.  269,  43  L.  Ed.  158,  18  Sup.  Ct.  796,  holding  pre- 
emptor's  rights  lost  by  failure  to  make  proof  and  payment  and  land 
passed  under  railroad  grant;  Ellis  v.  Pomeroy  Imp.  Co.,  1  Wash.  576, 
577,  21  Pac.  29,  holding  pre-emptioner*s  rights  not  superior  to  those  of 
appropriator  after  entry  and  before  patent;  Four  Hundred  and  Twenty 
Mining  Co.  v.  Bullion  Min.  Co.,  3  Sawy.  645,  Fed.  Cas.  4989,  as  to 
mining  locator;  Wallace  v.  Adams,  143  Fed.  724,  74  C.  C.  A.  540,  ar- 
guendo. 

Distinguished  in  Cooper  v.  Wilder,  5  Cal.  Unrep.  80,  81,  41  Pac.. 27, 
holding,  under  statute  relating  to  timber  culture  claims,  one  who  died 
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within  two  years  after  entry  had  equitable  interest  in  land  capable  of 
devise  J  Stofferan  v.  Ofcanogan  County,  76  Wash.  271,  136  Pac.  486, 
holding  homesteader  after  his  entry  has  a  substantial  and  vested  right. 

While  courts  may  correct  injustice  of  land  officers  in  refusing  to  recog- 
nize a  pre-emptioner's  inchoate  rights,  and  compel  a  conveyance  of  legal 
title  to  one  having  legal  right  of  preference  of  purchase  over  other  claim- 
ants, it  is  only  vested  rights  which  can  be  considered  in  opposition  to  acts 
of  Congress. 

Approved  in  Tarpey  v.  Madsen,  178  U.  S.  221,  44  L.  Ed.  1045,  20  Sup. 
Ct.  851,  holding  mere  occupancy  by  entryman  without  filing  declaratory 
istatement  insufficient  to  protect  claim  against  grant;  United  States  v. 
Utah  Power  etc.  Co.,  209  Fed.  557,  126  C.  C.  A.  376,  holding  that  public 
lands  can  only  be  acquired  by  private  person  or  corporation  by  virtue 
of  some  act  of  Congress;  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  564, 
42  C.  C.  A.  499,  holding  special  act  confirming  entryman's  title  left 
contestant  without  enforceable  vested  rights;  O'Connor  v.  Frasher,  56 
Cal.  501,  holding  pre-emptioner  entering  after  patent  issued  to  an- 
other could  not  attack  patent  collaterally;  dissenting  opinion  in  Chap- 
man V.  Quinn,  56  Cal.  292,  majority  holding  pre-emptor  prevented  from 
filing  declaratory  statement  by  rule  of  land  office  had  no  redress;  South 
End  Min.  Co.  v.  Tinney,  22  Nev.  46,  35  Pac.  98,  majority  holding  patent 
surreptitiously  obtained  by  locator  who  had  abandoned  claim  therefor 
a  fraud  on  subsequent  locator. 

Distinguished  in  State  ex  rel.  Billings  v.  Bridges,  22  Wash.  66,  79 
Am.  St.  Rep.  915,  60  Pac.  61,  holding  applicant  for  tide-lands  com- 
plying with  requirement  of  existing  law  not  affected  by  repeal  thereof; 
Shepley  v.  Cowan,  91  U.  S.  338,  339,  23  L.  Ed.  427,  sustaining  settler's 
right  as  against  State  patent  in  accordance  with  act  authorizing  State 
selection  of  lands;  Republic  River  Bridge  Co.  v.  Kansas  etc.  Ry.  Co.,  92 
U.  S.  319,  23  L.  Ed.  516,  holding  grant  by  joint  resolution,  subject  to 
President's  approval,  related  back  to  date  of  resolution  on  order  of 
approval,  and  vested  title  superior  to  that  granted  under  subsequent 
resolution;  Newhall  v.  Sanger,  92  U.  S.  765,  23  L.  Ed.  770,  holding 
lands  within  boundaries  of  a  Mexican  or  Spanish  grant  sub  judice 
before  commission,  not  within  railroad  grant;  Wirth  v.  Branson,  98 
U.  S.  121,  25  L.  Ed.  87,  sustaining  title  of  locator  on  military  bounty 
land  as  against  that  of  subsequent  patentee;  Simmons  v.  Wagner,  101 
U.  S.  261,  25  L.  Ed.  911,  sustaining  title  of  possessor  holding  uncan- 
celed certiRcate  showing  full  payment  as  against  that  of  subsequent 
patentee;  Caldwell  v.  Robinson,  59. Fed.  658,  holding  donation  act  of 
1848,  for  Oregon,  constituted  an  agreement,  when  its  conditions  were 
performed,  which  deprived  Congress  of  control  of  lands  settled;  Busch 
v.  Donohue,  31  Mich.  485,  holding  title  of  purchaser  from  State  of 
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swamp-lancl,  granted  in  1850,  but  not  patented  until  1855,  superior  to 
title  of  entryman  in  1853;  Ard  v.  Brandon,  156  U.  S.  542,  89  L.  Ed.  526, 
15  Sup.  Ct.  408,  holding  pre-emptioner's  right  to  homestead  entry 
wrongfully  denied  him  by  land  oftice  not  forfeited  by  attempt  to  pre- 
empt land  subsequent  to  patent  to  railroad;  United  States  v.  Williams, 
12  Sawy.  148,  30  Fed.  315,  holding  lands  occupied  and  improved  not 
subject  to  grant  to  Nevada  by  act  of  1880;  Aurora  Hill  etc.  Min.  Co. 
V.  Eighty-five  Min.  Co.,  12  Sawy.  360,  34  Fed.  518,  allowing  entryman, 
having  paid  purchase  money,  and  holding  certificate,  recovery  against 
relocator;  Kingman  v.  Holthaus,  59  Fed,  312,  holding  patent  issued  to 
locator,  inured  to  benefit  of  execution  purchaser  of  title  bond  by  which  • 
locator  sold  his  equitable  interest;  Washington  etc.  Ry.  Co.  v.  Osbom, 
160  U.  S.  108,  40  L.  Ed.  857,  16  Sup.  Ct.  221,  holding  railroad  not  en- 
titled, under  act  authorizing  it  to  cross  public  domain,  to  take  pre- 
emptioner'^  land  without  compensation;  Chism  v.  Price,  54  Ark.  258, 
15  S.  W.  885,  holding  settler,  with  right  of  purchase,  entitled  to  attack 
fraudulent  patent;  Steele  v.  Holey,  6  Utah,  312,  22  Pac.  312,  holding 
statute  of  limitations  ran  against  grantee  of  government  from  date  of 
final  proof  and  full  payment;  dissenting  opinion  in  Bolton  v.  La  Camas 
Water  Power  Co.,  10  Wash.  258,  38  Pac.  1047,  majority  holding  that 
community  acquired  only  equitable  interest  in  land  settled  by  husband 
and  wife,  under  homestead  law,  husband  taking  full  title  under 
patent  after  wife's  death;  Red  River  etc.  R.  R.  Co.  v.  Sture,  32  Minn. 
98,  20  N.  W.  230,  holding  railroad  did  not  acquire  right. of  way 
under  act  of  1875  as  against  homesteader  who  had  complied  with 
law;  Coleman  v.  Allen,  5  Mo.  App.  133,  134,  holding  conveyance 
by  pre-emptioner's  heirs  before  patent  isued  to  them  valid  against 
conveyance  after  patent  issued;  Franklin  v.  Kelley,  2  Neb.  92,  hold- 
ing conveyance  by  pre-emptioner,  after  entry,  but  before  patent, 
valid;  Larsen  ^.  Oregon  R.  etc.  Co.,  19  Or.  246,  23  Pac.  976,  holding 
act  of  1875  did  not  grant  railroad  right  of  way  through  land  entered 
for  a  homestead;  Enoch  v.  Spokane  Falls  etc.  Ry.  Co.,  6  Wash.  395,  33 
Pac.  966,  holding  railroad  liable  for  damages  for  taking  land  for  right 
of  way,  located  after  pre-emptioner  *s  entry. 

Until  pre-emptioner's  Inchoate  rights  have  become  vested  by  payment  of 
purchase  money  and  perfection  of  all  steps  entitling  him  to  a  patent,  title 
to  land  is  In  United  States,  and  Congress  can  withdraw  it  from  pre-emption 
and  sale  or  patent  it  to  another. 

Approved  in  Russian-American  etc.  Co.  v.  TJnited  States,  199  U.  S. 
578,  60  L.  Ed.  316,  26  Sup.  Ct.  157,  value  of  improvements  made  on  pub- 
lic lands  in  Alaska  by  mere  trespasser  are  not  recoverable  from  govern- 
ment in  its  selection  of  lands  for  fish  culture  station  under  26  Stat. 
1100,  §14;  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  23,  110 
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C.  G.  A.  571,  holding  mere  settlement  on  public  land  will  not  defeat 
subsequent  grant  of  right  of  way  over  same  to  railroad  company; 
United  States  v.  Oregon  etc.  R.  R.  Co.,  186  Fed.  912,  construing  rail- 
road aid  grant;  Union  Pac.  Ry.  Co.  v.  Karges,  169  Ted.  461,  holding 
Act  of  July  1,  1862,  granted  Union  Pacific  Railroad  right  of  way  across 
land  reserved  for  school  purposes  in  Nebraska;  Green  v.  Willhite,  160 
Fed.  756,  party  making  first  payment  on  land  located  under  desert 
land  act  acquires  vested  right;  Tegarden  v.  Le  Marchel,  129  Fed.  490, 
claim  for  improvements  made  before  issuance  of  patent  are  not  re- 
coverable in  ejectment;  McCune  v.  Essig,  118  Fed.  277,  holding  patent 
^issuing  to  homestead  settler's  widow,  children  without  inheritable  inter- 
est; King  V.  M 'Andrews,  111  Fed.  872,  50  C.  C.  A.  29,  upholding  con- 
gressional power  to  destroy  preferential  rights  to  enter  and  confer  such 
rights  upon  another;  United  States  v.  Holmes,  105  Fed.  44,  holding 
vested  rights  not  obtained  by  settlement  on  lands  erroneously  with- 
drawn from  settlement;  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  562, 
42  C.  C.  A.  499,  holding  special  act  of  Congress  confirming  entryman's 
title  left  contestant  without  enforceable  rights;  Messinger  v.  ICings- 
bury,  158  Cal.  615,  618,  112  Pac.  67,  68,  applying  rule  where  survey 
of  swamp-lands  has  not  been  approved  and  applicant  has  not  paid  in- 
stallment as  required  by  statute;  Denver  &  R.  Q.  R.  R.  Co.  v.  Wilson, 
28  Colo.  10,  62  Pac.  845,  holding  settler's  rights  superior,  entry  and 
filing  made  prior  to  railroad  complying  with  act;  Gk>uld  v.  Pollard, 
129  La.  12,  55  South.  692,  holding  railway  company  had  no  capacity 
to  acquire  homestead;  Mosher  v.  Bacon,  229  Mo.  352,  129  S.  W.  683, 
holding  plaintiff  !s  predecessor  acquired  equitable  title  to  swamp-lands 
by  purchasing  from  register   and    paying  price   to  receiver,   though 
through  official  neglect  no  patent  was  issued  to  him;  Loney  v.  Scott, 
57  Or.  382,  82  L.  R.  A.  (N.  S.)  466,  112  Pac.  174,  holding  that  posses- 
sion  of  land  by  plaintiffs  as  placer  claimants  at  time  of  application  of 
defendant  for  patent  was  sufiSicient  to  defeat  latter 's  action  for  pos- 
session; Morrow  v.  Warner  Vi^ey  Stock  Co,,  56  Or.  335,  101  Pac.  180, 
holding  swamp-land  was  subject  to  entry  under  pre-emption  law  at  any 
time  before  segregation  from  public  domain;  Lone  Tree  Ditch  Co.  v. 
Cyc.  Ditch  Co.,  15  S.  D.  522,  91  N.  W.  353,  upholding  riparian  rights 
of  pre-emptor  as  against  private  parties  as  of  date  of  settlement;  Rio 
Grande  etc.  Ry.  Co.  v.  Power  Co.,  23  Utah,  41,  63  Pac.  1000,  denying 
inchoate  title  purchased  from  prior  settler;  Nickelson  v.  Cameron  Lum- 
ber Co.,  39  Wash.  575,  81  Pac.  1061,  one  settling  on  unsurveyed  lands 
cannot  recover  for  cutting  and  removing  of  timber  by  another;  State  v. 
Ross,  39  Wash.  409,  81  Pac.  867,  mere  rejected  applicant  for  lease  of 
public  land  cannot  institute  mandamus  to  compel  land  commissioner 
to  advertise  lease  of  such  land;  dissenting  opinion  in  Wilson  y.  North- 
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em  Pac.  Ry.  Co.,  188  U.  S.  152,  47  L.  Ed.  424,  23  Sup.  Ct.  319,  conrt 
holding  homestead  settler's  occupation  protected  by  act  of  1864,  though 
land  unsurveyed  until  1893;  dissenting  opinion  in  Bemardy  v.  Colonial 
etc.  Mtg.  Co.,  17  S.  D.  653,  106  Am.  St.  Rep.  800,  98  N.  W.  171,  major- 
ity holding  where  entryman  before  patent  conveyed  by  deed  which  was 
recorded,  and  after  patent  he  mortgaged  land,  mortgagee  acquired  no 
interest  as  against  grantee ;  The  Tosemite  Valley  Case,  15  Wall.  87, 
88,  89,  21  L.  Ed.  86,  87,  holding  grant  in  trust,  to  California  of  land 
previously  entered  by  settler,  valid;  Hosmer  v.  Wallace,  97  U.  S.  581, 
24  L.  Ed.  1132,  holding  settler  on  land  in  possession  of  another  claiming 
under  Mexican  grant  and  purchasing  under  subsequent  act  acquired  no 
rights  against  latter;  Campbell  v.  Wade,  132  U.  S.  38,  33  L.  Ed.  242, 
10  Sup.  Ct.  10,  holding  applicant  paying  fees  lor  survey  of  public  lands 
acquired  no  vested  rights  impaired  by  subsequent  withdrawal  of  lands 
from  sale;  Shiver  v.  United  States,  159  U.  S.  495,  40  L.  Ed.  232,  16 
Sup.  Ct.  55,  holding  entryihan  liable  criminally  for  cutting  timber  for 
sale  before  patent  issued  to  him;  Aiken  v.  Ferry,  6  Sawy.  89,  Fed.  Cas. 
112,  holding  pre-emptioner  having  paid  purchase  money,  not  a  pro- 
prietor before  patent  issued,  so  as  to  prevent  pre-emption;  United 
States  V.  Mullan,  7  Sawy.  473,  10  Fed.  790,  vacating  patent  to  coal 
lands  withdrawn  from  State  selection  by  act  of  Congress;  Black  v. 
Elkhom  Min.  Co.,  49  Fed.  553,  holding  no  dower  right  in  mining  claim 
where  latter  merged  in  patent;  Union  Pac.  Ry.  Co.  v.  Douglass  Co.,  31 
Fed.  540,  sustaining  grant  of  railroad  right  of  way  through  reserved 
public  school  lands;  Northern  Pac.  R.  Co.  v.  Amacker,  53  Fed.  53,  hold- 
ing pre-emptioner's  rights  abandoned  and  sustaining  grant  to  railroad; 
Richards  v.  Bellingham  etc.  Land  Co.,  54  Fed.  211,  4  C.  C.  A.  290,  hold- 
ing dower  right  taken  away  by  statute  at  time  of  husband's  death; 
Muse  V.  Arlington  Hotel  Co.,  68  Fed.  643,  holding,  by  Louisiana  treaty, 
United  States  bound  itself  to  protect  only  perfected  titles;  Emblen  v. 
Lincoln  Land  Co.,  94  Fed.  714,  715,  sustaining  validity  of  act  confirming 
entryman 's  title  pending  contest  before  Land  Department;  Norton  v. 
Evans,  82  Fed.  807,  27  C.  C.  A.  168,  holding  claim  of  settler  against 
purchaser  from  railroad  grantee  under  act  of  Congress  unfounded; 
Higgins  V.  Board  etc.,  94  Ala.  390,  10  South.  314,  holding  entryman 
not  having  made  preliminary  affidavit  or  payment  not  entitled  to  con- 
veyance of  legal  title  granted  to  university  under  act  of  Congress; 
Tennessee  Coal  etc.  Co.  v.  Tutwiler,  108  Ala.  486,  18  South.  669,  holding 
heirs  of  plaintiff's  grantor  entitled  to  judgment  at  law  where  patent 
issued  to  them;  Northern  Pac.  R.  R.  Co.  v.  Peronto,  3  Dak.  232,  14 
St.  W.  107,  holding  settler  on  land  granted  to  railroad  before  or  after 
grant  acquired  no  rights;  Pierce  v.  Sparks,  4  Dak.  2,  22  N.  W.  491, 
holding  occupant  not  entitled  to  have  patentee  declared  trustee  with- 
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but  proof  that  he  is  entitled  to  patent ;  Forbes  v.  Driscoll,  4  Dak.  343, 344, 
31  N.  W.  636,  637,  holding  settler  not  entitled  to  ejectment  where  pre- 
emption rights  in  dispute  before  land  office;  Vantongeren  v.  Heffeman, 
5  Dak.  203,  38  N.  W.  63,  holding  pre-emptioner,  before  obtaining  pat- 
ent, not  entitled  to  maintain  action  to  quiet  title;  Montgomery  v.  Whit- 
ing, 40  Cal.  298,  holding  purchaser  at  execution  sale  of  pre-emptor's 
possessory  right  not  entitled  to  subsequent  pre-emption  title  acquired 
by  party  evicted;  Western  Pacific  R.  R.  Co.  v.  Tevis,  41  Cal.  493, 
holding  railroad  right  of  way  under  congressional  grant  became  perfect 
on  filing  location  plat  as  against  pre-emptioners  who  had  not  paid  pur- 
chase price;  Marquez  v.  Frisbie,  41  Cal.  626,  holding  attempt  to  pre- 
empt land  withdrawn  from  pre-emption  laws  by  act  of  1863,  futile; 
Low  V.  Hutchings,  41  Cal.  638,  holding  pre-emptor's  title  to  land  sub- 
sequently granted  to  State  in  trust  for  a  park,  and  by  State  act  granted 
to  him,  subject  to  ratification  by  Congress,  invalid;  Rutledge  v.  Mur- 
phy, 51  Cal.  394,  395,  sustaining  title  of  purchaser  from  Mexican 
grantee  against  pre-emptioner 's  title;  Farley  v.  Spring  Valley  Min.  etc. 
Co.,  58  Cal.  143,  holding  pre-emptioner  not  entitled  to  damages  from 
reservoir  built  under  provisions  of  act  of  1866;  Buxton  v.  Traver,  67 
Cal.  174,  7  Pac.  451,  holding  heirs  of  occupant  who  did  not  perfect  his 
pre-emption  had  no  title  against  subsequent  patentee;  Thrift  v.  De- 
laney,  69  Cal.  193,  194,  10  Pac.  477,  478,  holding  patentee  suing  in 
ejectment  not  barred  by  former  judgment  ousting  him  when  claiming 
under  perfected  homestead  entry ;  De  Land  v.  Day,  45  Iowa,  40,  holding 
purchase  of  settler's  improvements  did  not  carry  his  right  to  acquire 
title  by  pre-emption  which  is  untransferable;  State  v.  Budgett,  35  Elan. 
602, 11  Pac.  911,  holding  settler  purchasing  from  State  bound  to  comply 
with  law  in  force  at  time  of  purchase,  though  passed  after  he  took 
possession;  Coleman  v.  St.  Paul  etc.  R.  R.  Co.,  38  Minn.  263,  36  N.  W. 
639,  holding,  under  act  of  1857,  railroad  acquired  right  of  way  over 
undisposed  State  school  lands;  Wells  v.  Pennington  County,  2  S.  D. 
12,  39  Am.  St.  Rep.  766,  48  N.  W.  308,  holding  act  of  1866,  granting 
right  of  way  for  highways  in  praesenti,  settlers  taking  in  subordination 
to  right  of  way  when  located;  Allen  v.  Forrest,  8  Wash.  706,  707,  708, 
24  L.  R.  A.  609,  610,  36  Pac.  973,  974,  holding  act  granting  privilege  to 
purchase  tide-lands  not  a  contract,  and  later  act  providing  for  other 
use  of  tide-lands  constitutional;  Cawley  v.  Johnson,  21  Fed.  495;  Pen- 
noyer  v.  McConnaughy,  140  U.  S.  20,  35  L.  Ed.  369,  11  Sup.  Ct.  705, 
and  dissenting  opinion  in  Doolan  v.  Carr,  125  U.  S.  640,  642,  31  L.  Ed. 
852,  853,  8  Sup.  Ct.  1239,  1240,  all  arguendo;  Gaines  v.  Hale,  26  Ark. 
221,  majority  holding  government  cancellation  of  Cherokee  pre-emption 
claims  in  Hot  Springs  valid. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  Co.,  133  Fed.  955, 
lands  pre-empted  but  not  paid  for  are  exempted  from  railroad  land 
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grant  of  July  25,  1866;  Wilcox  v.  PhilUps,  199  Mo.  299,  97  S.  W.  889, 
holding  after  entry  of  public  land  under  bounty  warrants,  holder  is 
equitable  owner  also  State  is  authorized  to  tax  same;  Reservation  Bank 
V.  Hoist,  17  S.  D.  246,  70  L.  R.  A.  799,  95  N.  W.  933,  where  assignee  of 
invalid  lease  from  Indian  allottee  applied  for  homestead,  which  appli- 
cation was  returned  without  action  on  same,  and  another  took  up  resi- 
dence on  land  and  received  receiver's  receipt,  former  cannot  recovei 
crops  planted  by  him  and  harvested  by  latter. 

Miscellaneous,    Oited  in  Sawyer  v.  Gray,  205  Fed.  162. 

9  Wall.  197-203,  19  L.  Ed.  615,  HICKMAN  ▼.  JONES. 

Bill  of  exceptiona  on  appeal  should  contain  only  so  much  evidence  and 
charge  as  la  necessary  for  an  understanding  of  points  presented. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Fitzgerald,  2  App.  D.  C.  506, 
stating  impropriety  of  bill  of  exceptions  containing  literal  transcript 
of  testimony;  Scaife  v.  Western  North  Carolina  Land  Co.,  87  Fed.  310, 
30  C.  C.  A.  661,  stating  rules  governing  bills  of  exceptions  and  issuing 
mandamus  compelling  settlement  of  bill. 

Behel  government  was  not  a  de  facto  government,  In  a  sense  to  give 
legal  efficacy  to  Its  acts,  but  simply  armed  resistance  to  sovereign  authority; 
the  Confederate  court  was  a  nullity  and  no  protection  to  persons  making 
arrests  under  its  authority. 

Approved  in  Dewing  v.  Perdicaries,  96  U.  S.  196,  24  L.  Ed.  655,  hold- 
ing sequestration  sale  of  stocks  by  Confederate  government,  void ; 
Daniels  v.  Teamey,  102  U.  S.  418,  26  L.  Ed.  188,  holding  obligor  on 
bond  to  stay  execution  given  under  Confederate  statute,  estopped  from 
setting  up  its  invalidity;  The  Ambrose  light,  25  Fed.  431,  holding  ves- 
sel commissioned  by  Colombian  rebels,  pirate,  and  seizure  lawful ;  Noble 
V.  Cullom,  44  Ala.  560,  x)ostponing  payment  of  judgments  of  rebel . 
courts  to  payment  of  judgments  rendered  before  secession;  Bozeman  v. 
Allen,  48  Ala.  514,  requiring  holder  of  note  given  for  illegal  considera- 
tion, i.  e..  Confederate  treasury  notes,  to  establish  that  he  was  liolder 
for  value;  Donegan  v.  Wood,  49  Ala.  249,  20  Am.  Rep.  278,  holding 
rejection  of  certificate  of  protest  by  Confederate  notary  of  Louisiana, 
proper;  United  States  v.  One  Thousand  Five  Hundred  Bales,  27  Fed. 
Cas.  330,  holding  Confederate  statute  no  justification  for  sale  of  cotton 
in  aid  of  Rebellion;  United  States  v.  Stark,  27  Fed.  Cas.  1294,  holding 
imported  molasses  liable  for  duties,  though  already  paid  to  Confederate 
collector;  Bayless  v.  Estes,  1  Heisk.  80,  sustaining  demurrer  to  pica 
justifying  impressment  into  Confederate  service,  under  Confederate 
law  and  military  authority;  Mayfield  v.  Musquez,  1  Posey,  224,  holding 
certified   copy   of  confiscation   proceedings  by   Confederate   court,   in- 
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admissible  to  show  title  in  action  to  quiet  title;  Morris  y.  Poillon,  50 
Ala.  407,  holding  note  in  Confederate  receiver's  hands  subject  to  trans- 
fer between  parties  in  New  York. 

Distinguished  in  First  Nat.  Bank  of  Washington  v.  Texas,  20  Wall. 
87,  22  L.  Ed.  298,  holding  sale  by  Texas,  through  its  military  board, 
during  war,  of  Federal  bonds,  not  proven  to  have  been  made  in  aid 
of  Rebellion,  not  void. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  L.  B.  A. 
681. 

It  is  error  to  refuse  to  direct  verdict  for  defendant  wliere  tbere  Is  no 
evidence,  or  such  a  defect  in  it  that  the  law  will  not  permit  a  contrary  ver- 
dict; but  where  there  la  some  evidence  on  the  issue,  court  cannot  take  case 
from  Jury. 

Approved  in  May  v.  United  States,'  157  Fed.  12,  8  C.  C.  A.  575,  hold- 
ing assumption  of  fact  in  charge  to  jury  in  criminal  case,  where  such 
fact  was  admitted  by  defendant  as  witness,  not  erroneous;  Ketterman 
V.  Dry  Fork  R.  R.  Co.,  48  W.  Va.  612,  37  S.  E.  686,  upholding  per- 
emptory instruction  to  find  for  defendant,  evidence  pointed  to  in- 
evitable accident;  dissenting  opinion  in  Hobson  v.  New  Mexico  etc. 
R.  R.  Co.,  2  Ariz.  192,  11  Pac.  555,  majority  holding  teamster  hauling 
ties  for  railroad  and  -engine-driver  of  dinner  train  not  fellow-servants ; 
Charter  Oak  Life  Ins.  Co.  v.  Rodel,  95  U.  S.  238,  24  L.  Ed.  4^4,  sus- 
taining refusal  to  instruct  that  plaintiff's  intestate  was  not  insane; 
Carter  v.  Carusi,  112  U.  S.  484,  28  L.  Ed.  822,  5  Sup.  Ct.  285,  holding 
failure  to  instruct  on  plea  of  release  from  liability  on  a  note,  unsup- 
ported by  any  evidence,  not  error;  Hathaway  v.  East  Tennessee  etc. 
R.  R.  Co.,  29  Fed.  491,  instructing  jury  to  find  for  defendant  where 
negligence  could  not  fairly  be  found  from  evidence,  assumed  to  be  true; 
Southern  Pacific  Co.  v.  Burke,  60  Fed.  710,  715,  9  C.  C.  A.  229,  sustain- 
ing ruling  submitting  questions  of  negligence  to  jury;  Chicago  etc.  Ry. 
Co.  V.  Healy,  86  Fed.  248,  30  C.  C.  A.  11,  approving  refusal  to  instruct 
jury  on  question  of  negligence  in  inspecting  railroad  bridge;  United 
States  V.  Babcock,  3  Dill.  579,  581,  Fed.  Cas.  14,486,  refusing  direction 
to  acquit  on  charge  of  conspiracy  to  defraud  revenues,  where  material 
facts  and  proper  inferences  were  disputed;  Heath  v.  Jaquith,  68  Me. 
436,  sustaining  direction  to  jury  after  it  retired  and  returned  unable 
to  agree,  where  defense  of  fraud  in  inception  of  note  not  proven; 
Conely  v.  McDonald,  40  Mich.  155,  holding  issue  of  testamentary  capa- 
city properly  submitted  to  jury ;  Paine  v.  Grand  Trunk  Ry.  Co.,  58  N.  H. 
614,  holding  submission  to  jury  of  question  of  negligence  of  railroad  in 
not  removing  derailed  car,  proper;  Stewart  v.  Sixth  Ave.  R.  Co.,  45 
Fed.  22,  refusing  to  set  aside  verdict  for  defendant  in  railway  acci- 
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dent  ease,  where  evidence  as  to  negligence  conflicted;  Cunningham  v. 
Union  Pacific  Ry.  Co.,  4  Utah,  212,  7  Pac.  798,  holding  jury  properly 
allowed  to  find  negligence,  where  mine  not  properly  timbered;  Com- 
missioners V.  Clark,  94  U.  S.  284,  24  Li  Ed.  62,  sustaining  instruction 
that  evidence  would  not  warrant  finding  that  bonds  were  purchased 
with  notice  of  fraud ;  Meyer  v.  Houck,  85  Iowa,  325,  62  N.  W.  237,  hold- 
ing court  properly  directed  verdict  where  court  would  have  had  to  set 
aside  verdict  finding  conveyance  fraudulent;  Patton  v.  Southern  Ry. 
Co.,  82  Fed.  986,  27  C.  C.  A.  287,  reversing  judgment  for  refusal  to 
submit  question  of  negligence  to  jury. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  62,  35 
S;  W.  252,  holding  where  plaintiff  testified  that  he  had  looked  and 
listened  and  engineer  that  plaintiff  had*  not  looked,  it  was  not  error 
to  refuse  to  instruct  verdict  for  defendant;  Christy  v.  Chesapeake  etc. 
Ry.  Co.,  35  W.  Va.  122,  12  S.  E.  1112,  holding  question  of  negligence 
properly  taken  from  jury  where  plaintiff  used  railroad  track  at  place 
other  than  crossing. 

Admissibility  of  evidence  of  plaintiff's  character  in  action  for 
malicious  prosecution.    Note,  4  Ann.  Oas.  840. 

9  WaU.  20a-237,  19  L.  Ed.  638,  THE  STAB  OF  HOPE. 

General  average  Is  contribution  ftom  all  Interests  concerned  for  a  volun- 
tary sacrifice  of  part  of  a  ship  or  cargo,  resulting  in  saving  rest  from  Im- 
minent peril,  or  for  extraordinary  and  necessary  expenses  incarred  by  some 
for  benefit  of  aU. 

Approved  in  The  Jason,  225  U.  S.  49,  55,  56  L.  Ed.  976,  32  Sup.  Ct. 
560,  holding  both  cargo  and  ship  owners  should  bear  proportionately 
sacrifices  and  expenses  incurred  for  common  benefit;  Risley  v.  Presi- 
dent etc.  of  Insurance  Co.  of  North  America,  189  Fed.  530,  holding 
wages  and  provisions  while  in  port  of  refuge  allowed  as  proper  general 
average  charge;  Shoe  v.  Craig,  189  Fed.  229,  refusing  to  allow  towage 
as  charge  in  general  average;  Fowler  v.  Rathbones,  12  Wall.  114,  20 
L.  Ed.  283,  allowing  general  average  for  vessel  voluntarily  stranded; 
Hobson  V.  Jjord,  92  U.  S.  400,  23  L.  Ed.  616,  allowing  general  average 
contribution  for  detention  expenses  of  vessel  injured  by  collision;  Son- 
smith  V.  The  J.  P.  Donaldson,  21  Fed.  675,  allowing  general  average 
for  loss  of  tow  cast  off  by  propeller  in  a  storm  to  save  herself;  Eight 
Hundred  Bales  of  Cotton,  8  Blatchf.  226,  Fed.  Cas.  4319,  allowing  gen- 
eral average  for  loss  of  vessel  voluntarily  stranded  to  save  her  from 
inevitable  foundering;  The  Roanoke,  46  Fed.  298,  holding  damage  ta 
cargo  by  water  to  extinguish  fire,  subject  of  general,  average;  The 
Strathdon,  94  Fed.  208,  holding,  under  Harter  act,  loss  of  ship  by  fire 
due  to  crew's  negligence,  must  be  considered  in  action  by  cargo  owners. 
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for  average  contribution;  McLoon  v.  CummingSj  73  Pa.  St.  104,  holding 
expenses  incurred  by  putting  into  intermediate  port  for  repairs,  of 
injuries  caused  by  perils  of  sea,  subject  of  general  average,  though  ves- 
sel condemned  and  voyage  brol:en  up. 

Distinguished  in  The  Alcona,  9  Fed.  174,  refusing  general  average 
for  expense  of  getting  stranded  vessel  off  where  no  imminent  dan- 
ger apparent  in  her  lying  there;  The  L'Amerique,  35  Fed.  841, 
refusing  general  average  for  expense  of  getting  stranded  vessel  off 
beach  after  cargo  delivered  to  consignees;  Shoe  v.  Low,  Moor  etc.  Co., 
46  Fed.  128,  refusing  general  average  for  loss  of  vessel  stranded  after 
breaking  her  anchor,  without  benefit  to  cargo;  Van  Den  Toom  v. 
Leeming,  70  Fed.  264  (affirmed  in  79  Fed.  108,  24  C.  C.  A.  461), 
refusing  general  average  for  damages  arising  from  breakdown  of 
ship's  shaft  and  continuance  of  voyage;  Emery  v.  Huntington,  109 
Mass.  436,  12  Am.  Rep.  729,  refusing  general  average  for  voluntary 
collision,  stem  on,  incurred  to  avoid  sinking,  collision  being  inevitable; 
RaUi  V.  Troop,  157  U.  S.  395,  39  L.  Ed.  747,  15  Sup.  Ct.  660,  refusing 
general  average  for  damage  to  vessel  from  swelling  of  cargo  caused  by 
water  poured  in  by  port  officials  to  extinguish  fire. 

What  constitutes  a  general  average  loss.    Note,  14  E.  B.  0.  382, 
384,  385. 

Oontribution  for  general  average  for  voluntary  sacrifice  of  ship  may 
be  had,  though  vessel  would  unavoidably  have  been  lost  if  sacrifice  In  qnes- 

* 

tion  had  not  been  made.  « 

Approved  in  May  v.  Keystone  Yellow  Pine  Co.,  117  Fed.  288,  allow- 
ing in  general  average  value  of  rudder  cut  away;  Fowler  v.  Rathbones, 
12  Wall.  117,  20  L.  Ed.  284,  allowing  general  average  for  voluntary 
stranding  of  sinking  ship;  Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed. 
675,  for  loss  of  barges  in  tow  cast  off  in  storm  by  propeller  to  save 
herself;  Eight  Hundred  Bales  of  Cotton,  8  Blatchf.  226,  Fed.  Cas. 
4319,  for  loss  of  vessel  stranded  to  save  her  from  inevitable  founder- 
ing; The  Roanoke,  46  Fed.  300,  for  cargo  damaged  by  water  poured 
on  it  to  extinguish  fire ;  7  Am.  Dec.  661,  on  this  point. 

Requisites  to  ship  owner's  right  to  average  contribution.    Note, 
24  E.  R.  0.  426. 

In  detennining  upon  certain  sacrifice  to  avoid  impending  peiil  a  matter 
•will  not  be  blamed  f <nr  taking  a  coarse  subsequently  proving  not  the  best. 
Fair  exercise  of  skill  and  judgment  raises  presumption  that  his  decision  was 
wise  and  proper. 

Approved  in  Moyer  v.  Peabody,  212  U.  S.  85,  53  L.  Ed.  417,  29  Sup. 
Ct.  235,  holding  Governor,  to  suppress  insurrection,  may  seize  and  im- 


975  THE  STAR  OF  HOPE.  9  WaU.  203-237 

prison  persons  resisting;  Piltsbnrgh  etc.  Coal  Co.  v.  George  Urban 
Milling  Co.,  226  Fed.  335,  holding  in  recovery  of  general  average  con- 
tribution, vessel  is  barred  only  for  her  fanlt  and  not  for  error  of  judg- 
ment of  her  navigator;  Ralli  v.  Societa  Anonima  Di  Navigazione,  222 
Fed.  1001,  holding  that  where  in  case  of  collision  both  vessels  were  at 
fault  'owner  of  cargo  in  one  can  recover  only  one-half  of  his  damages 
from  each  vessel;  Minnesota  S.  S.  Co.  v.  Lehigh  Valley  Transp.  Co., 
129  Fed.  32,  63  C.  C.  A.  672,  determining  fault  for  collision  between 
one  steamer  having  tow  and  two  others  coming  down  channel  abreast; 
The  J.  P.  Donaldson,  19  Fed.  266,  holding  master  not  in  fault  for 
his  choice  of  course,  though  disaster  probably  avoided  if  he  had  taken . 
another;  The  Allie,  24  Fed.  749,  holding  tug  reasonably  seaworthy  and 
sufficient  for  her  work,  not  liable  for  loss  of  barges  towed  by  her  in  a 
storm;  The  Fred  W.  Chase,  31  Fed.  93,  dividing  loss  for  a  collision 
equally  and  presuming  master  justified  in  his  course;  The  Chickasaw, 
41  Fed.  636,  holding  vessel  not  liable  for  mate's  cutting  a  flat  loose 
in  the  erroneous  belief  that  it  would  sink  after  being  struck  by  drift; 
The  Wilhelm,  47  Fed.  93,  holding  master  not  responsible  for  keeping 
course  in  storm,  though  his  decision  erroneous;  The  Battler,  62  Fed. 
614,  holding  tug  not  in  fault  for  loss  of  tow,  reasonable  prudence  hav- 
ing been  exercised;  Slyfield  v.  Penfold,  66  Fed.  366,  13  C.  C.  A.  512, 
holding  tug  not  at  fault  for  disastrous  attempt  to  reach  schooner  after 
another  tug  had  placed  former  in  danger;  Oceanic  Steam  Nav.  Co.  v. 
Aitken,  196  U.  S.  596,  49  L.  Ed.  613,  25  Sup.  Ct.  317,  ^arguendo. 

Distinguished  in  Dutton  v.  The  Express,  3  Cliff.  464,  Fed.  Cas.  4209, 
holding  tug  owners  liable  for  carelessness  and  incompetency  of  mas- 
ter; RalU  V.  Troop,  157  U.  S.  399,  39  L.  Ed.  749,  15  Sup.  Ct.  662, 
refusing  general  average  for  injuries  to  vessel  from  swelling  of  cargo 
caused  by  water  poured  in  by  authorities  to  extinguish  fire. 

Stranding  is  voluntary  if  the  will  of  man  contribntes  to  it;  thus,  where 
a  master  ran  into  an  unknown  bay  without  a  pilot,  to  escape  certain  destruc- 
tion by  storm,  with  knowledge  of  danger  from  reefs,  and  vessel  grounded 
on  reef,  stranding  was  voluntary  and  subject  to  general  average. 

Approved  in  The  Margarethe  Blanca,  12  Fed.  730,  holding  cutting 
away  of  rigging  and  spars  blown  down  by  storm  a  voluntary  sacrifice. 

Distinguished  in  Emery  v.  Huntington,  109  Mass.  436,  12  Am.  Rep. 
729,  refusing  general  average  for  voluntary  collision  stem  on  to  avoid 
sinking  where  collision  inevitable. 

In  action  for  general  average  by  ship  owners  for  extraordinary  In-' 
juries  to  vessel,  usual  rule  is  to  take  value  of  ship  antecedent  to  injuriee, 
but,  in  absence  of  other  pro<tf,  vessel's  insurance  policy  is  proper  basis  of 
her  contributory  value. 
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Approved  in  Bradley  v.  Cargo  etc.,  29  Fed.  649,  holding  adjustment 
properly  made  at  port  of  destination. 

Where  Tessel  bas  been  volnntarlly  stranded  for  common  good  eyery  ex- 
pense necessarily  incurred  during  her  detention  for  repairs  is  subject  for  gen- 
eral average. 

Approved  in  Hobson  v.  Lord,  92  U.  S.  407,  408,  23  L.  Ed.  619,  allow- 
ing general  average  contribution  to  crew's  wages  while  ship  injured 
by  collision  was  detained  for  repairs;  The  Joseph  ParweU,  31  Fed.  845, 
allowing  general  average  for  expenses  incurred  in  putting  into  port  of 
refuge;  Barker  v.  Baltimore  etc.  R.  R.  Co.,  22  Ohio  St.  62,  10  Am.  Rep. 
728,  allowing  average  contribution  for  seamen's  wages  and  subsistence. 

Distinguished  in  The  Queen,  28  Fed.  761,  holding  vessel  liable  for  loss 
by  drainage  of  sugar  while  x>6rmanent  repairs  were  being  made,  and 
refusing  general  average  for  expenses  during  detention;  The  Joseph 
Farwell,  31  Fed.  846,  refusing  general  average  for  repairs  where  voy- 
age not  resumed;  Ralli  v.  Troop,  157  U.  S.  411,  39  L.  Ed.  753,  15  Sup. 
Ct.  667,  refusing  general  average  for  loss  of  vessel  from  swelling  of 
cargo  caused  by  water  poured  in  by  port  officials  to  extinguish  fire. 

Amount  paid  for  salvage  as  general  average  loss.    Note,  14  £.  R.  0« 
422. 

9  WaU.  287-240,  19  1m.  Ed.  620,  STEAMBOAT  BUBN8. 

Writ  of  eiror^  or  appeal  cannot  be  taken  in  name  of  inanimate  object^ 
such  as  a  steamboat. 

Approved  in  The  Manhattan,  181  Fed.  235,  libelant,  though  suing  only 
as  owner  of  injured  vessel,  submits  himself  and  all  his  property  to 
hazard  of  litigation;  The  Spark  v.  Lee  Choi  Chum,  1  8awy.  716,  Fed. 
Cas.  13,206,  dismissing  appeal  by  steamer. 

MUsouri  statute  allowing  steamboats  to  sue  or  be  sued  cannot  enable 
inanimate  objects  to  prosecute  legal  proceedings  in  the  Federal  courts;  nor 
does  tbe  statute  contemplate  appeals  by  steamboats. 

Approved  in  Gallivan  v.  Jones,  102  Fed.  428,  42  C.  C.  A.  408,  declar- 
ing section  inapplicable  allowing  executor  having  claim  to  sue  estate 
eo  nomine. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 

9  Wall.  241-243,  19  L.  Ed.  667,  UNTUICUM  V.  BAY. 

Plaintiff  in  case  for  obstructing  use  of  wharf  Is  put  to  proof  of  better 
title  or  equal  right  to  its  use^  wbere  defendant  is  in  possession  under  color 
and  with  claim  of  title. 
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Approved  in  Rogers  v.  Clark  Iron  Co.,  104  Minn.  209,  116  N.  W.  743, 
holding  in  suit  to  quiet  title  defendants  in  possession  could  defeat  ac- 
tion by  showing  title  in  third  person  without  connecting  themselves 
therewith;  Horn  v.  People,  26  Mich.  224,  holding  city's  original  pro- 
prietary right  to  wharf  not  involved,  where  wharf  in  actual  possession 
of  its  lessee;  Shively  v.  Bowlby,  162  U.  S.  38,  38  L.  Ed.  345,  14  Sup. 
Ct.  562,  Winchester  v.  Stevens  Point,  58  Wis.  360,  17  N.  W.  549, 
arguendo. 

Deed  granting  "uBe  of  wharf  built*'  conf en  no  general  ilgltt  of  urtiarf- 
nfie  or  In  land  covered  by  wharf. 

Approved  in  Waite  v.  O'Neil,  72  Fed.  357  (affirming  76  Fed.  414, 
84  L.  B.  A.  555,  22  C.  C.  A.  248),  holding  lessee  of  wharfage  with 
covenant  to  repair  not  liable  for  damage  by  flood,  and  after  abandon- 
ment liable  only  for  rent. 

Under  deed  granting  lot  and  use  of  wharf,  the  use  of  wharf  is  not 
made  appurtenant  to  lot;  and  not  being  connected  with  use  of  lot,  it  does 
not  become  annexed  as  an  incident  to  the  land. 

Approved  in  Potomac  Steamboat  Co.  v.  Upper  Potomac  S.  Co.,  109 
U.  S.  682,  27  L.  Ed.  1074,  3  Sup.  Ct.  451,  holding  deed  to  land  un- 
connected with  wharfage  rights,  did  not  pass  wharfage  rights  as  appur- 
tenant; New  Orleans  Pac.  Ry.  Co.  v.  Parker,  143  U.  S.  55,  36  L.  Ed. 
70,  12  Sup.  Ct.  368,  holding  land  granted  to  railroad  not  covered  as  an 
"appurtenant,"  by  prior  mortgage  of  real  and  personal  estate,  ap- 
purtenant to  and  necessary  for  operation  of  railroad;  Mahler  v.  Brum- 
der,  92  Wis.  485,  31  L.  B.  A.  698,  66  N.  W.  504,  holding  grantee  of 
lot  abutting  on  cul  de  sac  acquired  right  to  use  same  so  far  as  ap- 
purtenant, but  not  part  owned  privately;  Waite  v.  O'Neil,  76  Fed.  414, 
34  L.  B.  A.  555,  22  C.  C.  A.  248,  holding  lessee  of  wharfage  rights  with 
covenants  to  restore  land  in  good  repair  not  liable  for  damage  by  flood ; 
Humphreys  v.  McKissock,  140  U.  S.  314,  35  L.  Ed.  476,  11  Sup.  Ct.  78], 
holding  company's  interest  in  elevator  constructed  on  land  not  belong- 
ing to  it,  at  some  distance  from  road,  did  not  pass  as  an  appurtenant 
under  mortgage;  Crawford  v.  Minnesota  etc.  Land  &  Imp.  Co.,  15  Mont. 
157,  38  Pac.  714,  holding  grantee  of  land  not  entitled  to  water  rights, 
where  canal  not  completed,  until  long  after  grant;  Trudeau  v.  Field, 
69  Vt.  455,  38  Atl.  165,  holding  grant  of  right  of  drawing  water  from 
dam,  an  easement  in  the  dam  not  appurtenant  to  the  land ;  Fond  du  Lac 
Water  Co.  v.  Fond  du  Lac,  82  Wis.  331,  16  L.  R.  A.  584,  52  N.  W.  442, 
holding  assessment  of  lots  of  water  company  not  sufficient  foundation 
for  valuation  by  board  of  review  of  mains,  pipes  and  other  property 
of  company. 

VI— 62 


9  Wall.  244-264  NOTES  ON  U.  S.  REPORTS.  978 

Distinguished  in  Bank  of  British  North  America  v.  Miller,  7  Sawy. 
168,  6  Fed.  550,  holding  water  granted  in  gross,  applied  to  mill,  passed 
by  deed  of  miU  omitting  reference  to  water  right. 

Bight  to  use  wharf  built,  passing  hy  grant  in  gross,  not  attached  as  an 
mcident  to  any  estate,  is  limited  in  its  duration  by  the  existence  of  the 
stmctore  with  which  it  was  connected. 

Approved  in  Percival  v.  Williams,  82  Vt.  546,  74  Atl.  326,  holding 
where  easement  to  take  water  from  mill  and  flume  terminated  by 
their  destruction,  owner  of  easement  had  no  right  of  repair;  Trudeau 
V.  Field,  69  Vt.  455,  38  Atl.  165,  holding  grant  of  right  of  drawing 
water  from  a  dam  subject  to  destruction  of  dam. 

9  Wall.  244-248,  19  L.  Ed.  666,  EX  PABTE  ZELLNEB. 

Though  the  Jurisdiction  of  Court  of  Claims  over  claims  under  aban- 
doned property  act  was  conferred  by  special  act,  its  Judgments  on  such 
claims  are  subject  to  appellate  procedure  under  general  provisions  of  the  act 
of  1863. 

Approved  in  Craighill  v.  Van  Riswick,  8  App.  D.  C.  213,  holdinc: 
special  jurisdiction  conferred  upon  Supreme  Court  of  District  of  Colum- 
bia by  act  of  February  7,  1890,  does  not  oust  Court  of  Appeals  of 
appellate  jurisdiction  in  case  at  bar;  Gutierrez  v.  Territory,  13  N.  M. 
31,  79  Pac.  300,  holding  remedy  for  erroneous  refusal  of  appeal  or 
supersedeas  is  by  mandamus;  Ex  parte  Pargone,  154  U.  S.  567,  19 
L.  Ed.  620,  14  Sup.  Ct.  1208,  following  rule ;  New  England  Marine  Ins. 
Co.  v.  Dunham,  11  Wall.  22,  20  L.  Ed.  96,  taking  jurisdiction  under  act 
of  1802  over  certificate  of  division  by  judges  of  Circuit  Court  after 
reorganization  in  1869;  Wlieaton  v.  United  States,  8  Blatchf.  475,  Fed. 
Cas.  17,487,  reviewing  decree  distributing  informer's  shares  to  proceeds 
of  condemned  property  among  various  claimants;  Haycraft  v.  United 
States,  22  Wall.  96,  22  L.  Ed.  742,  and  State  v.  Sullivan,  50  Fed.  599, 
arguendo. 

Criticised  in  dissenting  opinion  in  Rice  v.  United  States,  122  U.  S. 
617,  7  Sup.  Ct.  1381,  majority  of  Court  of  Claims  holding  six-year 
limitation  applicable  to  ''captured  property  cases." 

Distinguished  in  District  of  Columbia  v.  Prospect  Hill  Cemetery,  5 
App.  D.  C.  511,  holding  that  in  absence  of  statute  giving  right  of  ap- 
peal, appeal  cannot  be  sustained  from  order  refusing  to  vacate  order 
of  confirmation  of  report  of  commissioners. 

9  WaU.  248-254,  19  L.  Ed.  648,  BARNEY  V.  SCHMEIDEB. 

Charge  of  jury  to  find  for  plaintiff,  on  evidence  submitted  to  court  at 
former  trial,  and  detailed  to  them  by  the  court,  is  erroneous. 
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Approved  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  382,  424, 
AxuL  Gas.  1914D,  1029,  67  L.  Ed.  888,  904,  33  Sup.  Ct.  523,  holding 
appellate  court  may  set  aside  verdict  and  order  new  trial,  but  cannot 
determine  issues  of  fact  and  render  judgment;  dissenting  opinion  in 
May  V.  United  States,  167  Fed.  12,  86  C.  C.  A.  575,  majority  holding 
assumption  of  fact  in  charge  to  jury  in  criminal  case,  where  such  fact 
was  admitted  by  defendant  as  witness,  not  erroneous. 

Where  there  are  no  disputed  facts  an  instmctlon  to  find  for  plaintiff 
will  be  sustained  only  if  the  undisputed  facts  necessary  to  sustain  verdict 
are  submitted  to  Jury. 

Approved  in  King  v.  Morgan,  109  Fed.  463,  48  C.  C.  A.  507,  refusal 
to  direct  verdict  for  defendants  not  error;  Emmerling  v.  First  Nat. 
Bank,  97  Fed.  746,  38  C.  C.  A.  399,  holding  whether  or  not  bank  a 
depositary  of  securities  a  question  for  jury;  Chicago  etc.  Ry.  Co.  v. 
Pounds,  1  Ind.  Ter.  62,  35  S.  W.  252,  holding  where  plaintiff  testified 
that  he  looked  and  listened  and  engineer  to  contrary,  it  was  not  error 
to  refuse  to  instruct  jury  for  verdict  for  defendant;  Thomas  v.  Ameri- 
can etc.  Mtg.  Co.,  47  Fed.  559,  12  L.  R.  A.  689,  holding  judgment  on 
note  authorizing  holder  to  declare  principal  due  after  principal  thirty 
days  overdue,  rendered  without  jury,  void. 

Distinguished  in  Christy  v.  Chesapeake  etc.  Ry.  Co.,  35  W.  Va.  122, 
12  S.  E.  1112,  sustaining  exclusion  of  plaintiff's  entire  evidence. 

In  action  to  recover  duties  paid  under  protest,  character  of  plaintiff's 
goods,  rate  of  assessment,  payment,  protest  and  appeal  to  Secretary  of 
Treasury  are  facts  for  the  jury,  to  be  submitted  even  where  there  is  only  a 
slight  discrepancy  in  testimony. 

Approved  in  Charter  Oak  Life  Ins.  Co.  v.  Rodel,  95  U.  S.  238,  24 
L.  Ed.  484,  refusing  instruction  for  defendant  where  evidence  as  to 
decedent's  insanity  conflicted;  Greenleaf  v.  Goodrich,  1  Hask.  591,  Fed. 
Cas.  5778,  allowing  jury  to  find  whether  goods  were  within  terms 
^* goods  of  similar  description"  in  revenue  act  of  1862;  Perea  v.  Colo- 
rado Nat.  Bank,  etc.,  6  N.  M.  9,  13,  27  Pac.  325,  326,  holding  instruction 
for  plaintiff  eiToneous  wher.e  garnishee's  answer  presented  prima  facie 
case. 

In  action  for  recovery  of  duties  paid  under  protest  it  is  error  to  receiye 
copiea  of  original  appeals  to  Secretary  of  Treasury,  proved  by  witnesses 
wlio  mailed  originals;  copies  certified  by  ofllcer  in  charge  of  originals  being 
the  best  obtainable  evidence. 

Approved  in  \  Chad  wick  v.  United  States,  3  Fed.  760,  refusing  to 
receive  parol  evidence  of  contents  of  letter  to  commissioner  of  revenue. 
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9  Wall.  264-274,  19  I..  Ed.  654,  SWAIN  V.  SEAMENS. 

Conditions  of  an  agreement  to  cancel  collateral  mortgage  for  pnrdtaae 
price  of  land,  upon  erection  of  sawmill  of  certain  dimensions,  and  sabstltn- 
tion  of  insurance  policies  in  place  of  mc^gage,  held  waived,  where  mort- 
gagee pending  construction  never  objected  to>  alteration  in  dimensions,  and 
accepted  proper  insurance  policies  on  the  mill  as  buUt. 

Approved  in  German  Sav.  Inst.  v.  De  La  Vergne  Refrig.  Mach.  Co., 
70  Fed.  150,  17  C.  C.  A.  34,  holding  plaintiff  entitled  to  conveyance  of 
stock,  where  its  assignment,  though  not  according  to  agreement,  not 
objected  to  by  defendant ;  Katz  v.  Bedford,  77  Cal.  322,  1  L.  R.  A.  828, 
19  Pac.  525,  holding  defendant  estopped  from  defending  against  whole 
contract  price  where  plaintiff  was  permitted  to  complete  work  under 
defendant's  observation;  Mount  Pleasant  v.  Beckwith,  100  U.  S.'  529, 
25  L.  Ed.  702,  holding  successor  of  extinguished  town  liable  for  latter 's 
obligations. 

Distinguished  in  Jones  v.  United  States,  96  U.  S.  29,  24  L.  Ed.  647, 
holding  time  limit  in  manufacturing  contract  not  waived  and  govern- 
ment not  bound  to  receive  goods. 

Right  of  a  building  contractor  to  recover  for  a  substantial  perform- 
ance of  his  contracts.    Note,  134  Am.  St.  Rep.  688. 

Recovery  upon  substantial  performance  of  building  contract.    Note, 
24  L.  R.  A.  (N.  S.)  350. 

Executory  agreement  in  writing  under  seal  within  statute  of  ftands, 
cannot  be  varied  by  oral  agreement;  but  where  agreement  as  varied  has 
been  executed  by  one  party  with  consent  and  to  satisfaction  of  other  party, 
latter  cannot  plead  statute  of  frauds  to  bill  to  compel  him  to  perform. 

Approved  in  City  of  St.  Charles  v.  Stookey,  154  Fed.  776,  85  C.  C.  A. 
494,  allowing  recovery  to  one  who  had  substantially  performed  con- 
tract; Atchison  etc.  Ry.  Co.  v.  Hurley,  153  Fed.  509,  82  C.  C.  A.  453, 
holding  where  trustees  had  elected  to  assume  contract  held  by  bankrupt 
any  modification  of  same  made  by  him  before  adjudication  was  binding 
upon  them;  American  Fine  Art  Co.  v.  Simon,  140  Fed.  535,  537,  72 
C.  C.  A.  45,  written  contract  requiring  plaintiff  to  prepare  designs  which 
if  approved  by  defendant  were  to  constitute  order  for  work,  is  re- 
scinded by  oral  agreement,  after  rejection  of  designs,  that  defendant 
should  sign  designs  so  that  plaintiff  could  copyright  them;  Malken  v. 
Hemming  Bros.,  82  Conn.  296,  73  Atl.  753,  conijract  for  exchange  of 
lands  is  within  statute  of  frauds;  McConathy  v.  Lanham,  116  Ky.  740, 
76  S.  W.  536,  where  written  contract  for  sale  of  mikeral  rights  pro- 
vided for  forfeiture  if  payment  not  made  before  cei;tain  time,  parol 
agreement  extending  time  is  void;  Walter  v.  Bloede  Co.,  94  Md.  86, 
50  Atl.  434^  refusing  to  admit  verbal  agreement  extending  time  for 


981  SWAIN  V.  SEAMENS.  9  WaU.  254r-274 

delivery;  Kingston  v.  Walters,  16  N.  M.  65,  113  Pac.  595,  holding  where 
mortgagee  had  waived  right  to  attorney's  fee  in  case  of  foreclosure, 
she  was  estopped  from  claiming  same;  Cughan  v.  Larson,  13  N.  D.  380, 
100  N.  W.  1090,  refusing  to  specifically  enforce  parol  modification  of 
written  contract  for  sale  of  land,  though  modification  pertained  only  to 
performance  of  contract;  Halsell  v.  Renfrow,  14  Okl.  689,  78  Pac.  122, 
applying  rule  where  contract  to  sell  land  was  modified  by  parol  agree- 
ment to  deduct  certain  sum  for  exclusion  of  certain  lot  from  deed; 
Neppach  v.  Oregon  etc.  R.  R.  Co.,  46  Or.  395,  80  Pac.  486,  where  ven- 
dor's title  was  in  doubt  and  he  requested  postponement  of  further  pay- 
ments tiU  title  determined,  to  which  vendee  agreed,  vendor  cannot 
assert  invalidity  of  latter  agreement ;  Thompson  v.  Robinson,  65  W.  Va. 
508,  510,  17  Aim.  Oas.  1109,  64  S.  E.  719,  720,  holding  where  by  written 
contract  vendor  was  to  make  a  deed  upon  payment  made  on  day  certain, 
otherwise  contract  to  be  void,  oral  extension  of  time  will  not  bind  ven- 
dor; Lazear  v.  Ohio  Valley  Steel  Foundry  Co.,  65  W.  Va.  119,  63  S.  E. 
778,  holding  where  receiver's  certificates  are  issued  and  court  impresses 
preferential  lien  on  them,  promise  should  be  redeemed;  Smiley  v. 
Barker,  83  Fed.  686,  687,  28  C.  C.  A.  9,  holding  evidence  of  oral  agree- 
ment, inducing  actions  inconsistent  with  written  contract,  admissible; 
Dodsworth  v.  Hercules  Iron  Works,  66  Fed.  486,  13  C.  C.  A.  552,  hold- 
ing breach  of  contract  to  build  ice-machine,  in  omitting  pump  justified 
by  defendant's  request;  Lee  v.  Hawks,  68  Miss.  672  13  L.  E.  A.  634, 
9  South.  828,  holding  lessee  under  written  agreement  liable  for  damages 
for  cutting  trees  after  his  parol  waiver  of  right  to  cut  timber;  Neldon 
V.  Smith,  36  N.  J.  L.  157,  holding  acceptance  of  coal  under  oral  agree- 
ment, after  time  fixed  by  contract,  was  by  way  of  accord  and  satisfac- 
tion for  damages,  not  a  new  contract;  Harris  v.  Murphy,  119  N.  C.  36, 
56  Am.  St.  Rep.  657,  25  S.  E.  709,  holding  written  contract  to  raise 
barge  could  be  varied  after  its  reduction  to  writing  by  a  new  parol 
agreement;  German  Sav.  Inst.  v.  De  La  Vergne  Refrig.  Mach.  Co.,  70 
Fed.  150,  17  C.  C.  A.  34,  holding  plaintiff  enitled  to  conveyance  of  stock 
under  agreement  not  fully  performed  by  it,  but  without  defendant's 
objection. 

Distinguished  in  Citizen's  National  Bk.  v.  Davissoh,  229  U.  S.  224, 
Ann.  Gas.  1915A,  272,  57  L.  Ed.  1159,  33  Sup.  Ct.  625,  oral  agreement 
to  give  vendors  additional  time  to  perfect  title  did  not  amount  to  vari- 
ation of  contract;  HoUweg  v.  Schaefer  Brokerage  Co.,  197  Fed.  694, 
117  C.  C.  A.  83,  parties  who  have  made  oral  contract,  invalid  because 
not  to  be  performed  within  one  year,  may  modify  and  confirm  same 
within  year;  Kingston  v.  Walters,  14  N.  M.  371,  93  Pac.  701,  holding 
where  time  in  written  contract  relating  to  transfer  of  realty  had  been 
orally  extended,  court  will  order  performance;  Andreae  v.  Redfield,  98 
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U.  S.  239,  25  L.  Ed.  164,  holding  collector  not  estopped  from  pleading^ 
statute  of  limitations  to  action  for  recovery  of  duties  paid  under 
protest. 

Parol  modification  of  written  contract  as  affected  by  statute  of 
frauds.    Note,  1  Ann.  Gas.  728,  729. 

Where  one  tacitly  entourages  an  act  he  cannot  afterward  exercise  his 
legal  right  In  opposition  to  such  consent,  If  his  acts  induced  a  change  of 
position  by  the  other  party,  who  would  he  pecuniarily  prejudiced  hy  asser- 
tion of  adversary  claim. 

Approved  in  Kemp  etc.  Mfg.  Co.  v.  Mitchell,  215  Fed.  937,  holding 
as  defendants  had  waived  right  to  exclusive  occupation  of  sales'  terri- 
tory, they  were  estopped  from  claiming  damages  for  alleged  breach; 
Marine  Iron  Wks.  v.  Weiss,  148  Fed.  153,  78  C.  C.  A.  279,  owner  of 
boat  which  was  contracted  to  be  of  certain  maximum  draft  is  estopped 
to  reject  it  for  exceeding  draft  where  he  was  present  during  its  building 
and  knew  it  would  exceed  draft,  but  said  nothing ;  Sullivan*  Timber  Co. 
V.  City  of  Mobile,  124  Fed.  649,  denying  city  right  to  recover  shores 
occupied  by  wharves  acquiesced  in  for  number  of  years;  Kauffman  v. 
Raeder,  108  Fed.  178,  54  L.  R.  A.  247,  47  C.  C.  A.  278,  alloi^ing  specific 
performance  where  stock  offered  before  but  not  on  day  certain ;  MacKie 
V.  Howland,  3  App.  D.  C.  480,  holding  actions  of  plaintiff  constituted 
waiver  of  his  rights  and  estopped  him  for  asserting  them;  Alston  v. 
Connell,  140  N.  C.  493,  53  S.  E.  295,  request  of  postponement  of  tender 
of  price  in  execution  of  contract  for  option  for  sale  of  land  estops  party 
from  setting  up  statute  of  frauds;  Pine  Beach  Inv.  Corp.  v.  Columbia 
Amusement  Co.,  106  Va.  814,  56  S.  E.  824,  holding  lessor  was  estopped 
from  denying  right  of  lessee  to  use  building  for  hotel  and  bar;  Douglas 
&  Vamum  v.  Village  of  Morrisville,  84  Vt.  312,  79  Atl.  395,  applying 
rule  in  action  for  extras  which  were  treated  by  parties  as  an  independ- 
ent undertaking;  Globe  Nav.  Co.  v.  Maryland  Casualty  Co.,  39  Wash. 
309,  81  Pac.  830,  applying  rule  in  action  on  indemnity  bond;  Trucsdail 
V.  Ward,  24  Mich.  135,  holding  vendee  estopped  from  claiming  equities 
after  apparent  acquiescence  in  forfeiture  for  nonpayment;  Beatty  ▼• 
Sweeney,  26  Mich.  221,  compelling  owner  inducing  purchaser  to  buy 
from  another  as  holding  legal  title  to  release  to  vendee;  Peake  v. 
Thomas,  39  Mich.  590,  allowing  foreclosure  of  mortgage,  joined  in  by 
wife,  on  lands  including  homestead,  unknown  to  wife ;  Bollmann  v.  BoU- 
mann,  6  S.  C.  46,  holding  appellant  precluded  as  to  costs  of  award,  by 
payment  under  stipulation  of  counsel;  Evans  v.  McLueas,  15  S.  C.  71, 
holding  grantee  of  owner  in  fee  not  entitled  to  possession  where  grantee 
of  easement  erected  warehouse  with  owner's  consent;  Tolerton  &  Stetson 
Co.  V.  Caspcrson,  7  S.  D.  213,  63  N.  W.  911,  holding  assignor  for  benefit 
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of  creditors,  who  advised  an  attachment  was  precluded  from  moving^ 
to  vacate  it;  American  Paper  Bag  Co.  v.  Van  Nortwick,  52  Fed.  756^ 
3  C.  C.  A.  274,  holding  defendants  estopped  from  alleging  breach  of 
contract  for  delivery  to  corporation,  at  their  request;  Smiley  v.  Barker, 
83  Fed.  ,687,  28  C.  C.  A.  9,  holding  party  to  written  contract  estopped 
from  pleading  statute  of  frauds  to  oral  agreement  changing  original 
contract  at  his  request;  Dodsworth  v.  Hercules  Iron  Works,  66  Fed. 
486,  13  C.  C.  A.  552,  holding  vendee  of  ice  plant  estopped  from  alleging 
breach  of  contract  because  of  omission  of  pump  at  his  request;  Scott 
V.  Jackson,  89  Cal.  262,  26  Pac.  899,  holding  purchaser  of  patents 
estopped,  by  failure  to  object,  from  complaining  of  omission  of  expired 
patent;  Carpy  v.  Dowdell,  115  Cal.  686,  47  Pac.  697,  holding  assignee 
of  mortgagor  of  wine,  estopped  from  enjoining  sale  of  wine  induced 
by  mortgagor;  Pokogama  etc.  Lumber  Co.  v.  Klamath  River  Lumber  etc. 
Co.,  96  Fed.  54,  holding  lessor  estopped  from  forfeiting  lease  for  breach 
of  terms  of  acquiescence;  Huntington  etc.  Land  Dev.  Co.  v.  Phoenix 
Powder  Mfg.  Co.,  40  W.  Va.  717,  21  S.  E.  1039,  holding  land  company 
inducing  powder-works  to  locate  near  its  land,  estopped  from  enjoining 
operation  of  latter,  as  a  nuisance;  Metcalf  v.  Hart,  3  Wyo.  548,  31 
Am.  St.  Bep.  155,  27  Pac.  913,  enjoining  action  of  ejectment,  until  im- 
provements erected  by  licensee  under  unenforceable  agreement  to  con- 
vey to  him,  paid  for;  Scholey  v.  Rew,  23  Wall.  351,  23  L.  Ed.  103,  hold- 
ing alien  devisee  of  real  estate,  receiving  equivalent  in  personalty, 
estopped  from  den3dng  liability  for  succession  tax;  O'Brien  v.  Weld, 
92  U.  S.  85,  23  L.  Ed.  678,  holding  sheriff  paying  proceeds  of  execution 
to  assignee  in  bankruptcy,  on  judgment  creditor's  petition,  not  liable 
to  latter;  Calhoun  Co.  v.  American  Emigrant  Co.,  93  U.  S.  130,  23  L.  Ed. 
829,  holding  county  estopped  from  assessing  back  taxes  on  lands  to 
which  it  had  claimed  title;  Mount  Pleasant  v.  Beckwith,  100  U.  S.  529, 
25  L.  Ed.  702,  holding  successor  of  extinguished  town  liable  for  latter 's 
debts;  dissenting  opinion  in  Allen  v.  Wilmington  etc.  R.  R.  Co.,  106 
N.  C.  522, 11  S.  E.  578,  majority  allowing  action  to  annul  deed  obtained 
by  fraud  and  for  damages,  though  plaintiff  accepted  money  for  other 
damages  resulting  from  same  operations. 

Distinguished  in  Verdugo  Canon  Water  Co.  v.  Verdugo,  152  Cal. 
674,  93  Pac.  1029,  holding  mere  passive  acquiescence  where  one  is  under 
no  duty  to  speak,  does  not  raise  estoppel;  Caulkins  v.  Gas  Light  Co., 
85  Tenn.  701,  4  Am.  St.  Rep.  797,  4  S.  W.  293,  holding  corporation 
liable  for  wrongfully  transferring  stock  by  order  of  trustee,  and  bene- 
ficial owner  not  estopped ;  Jones  v.  United  States,  96  U.  S.  29,  24  L.  Ed. 
647,  holding  United  States  not  estopped  from  refusing  to  accept  goods 
tendered  after  time  limit  expired;  Andreae  v.  Redfield,  98  U.  S.  239, 
25  L.  Ed.  164,  holding  collector  not  estopped  from  pleading  statute  of 
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•limitations  to  action  for  duties  paid  under  protest;  Willis  v.  Carpenter, 
14  N.  B.  R.  521,  30  Fed.  Cas.  68,  holding  party  having  claimed  title  to 
property  estopped  from  claiming  it  as  security  for  bankrupt's  debt; 
Gallagher  v.  Gallagher,  31  W.  Va.  14,  6  S.  E.  300,  holding  vendee's 
possession  and  improvements  not  such  as  to  entitle^him  to  specific  x>er< 
f  ormance ;  Svanburg  v.  Fossen,  75  Minn.  350,  43  L.  S.  A.  432, 78  N.  W.  9, 
enforcing  promise  to  devise  property,  against  ezeoutozSi  where  promisee 
made  sacrifices  relying  on  promise. 

9  WaU.   274-282,   19  L.   Ed.   668,   THE  JUSTICES  OF   THE   SUPBSMB 
OOUBT  OF  NEW  YORK  ▼.  MUBEAY. 

Seventh  amendment  applies  to  Jury  trials  in  State  courts,  and  the  act 
of  1863,  providing  for  retrial  of  facts  in  Certain  ronoved  cases,  is  uncon* 
Btitutional. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217, 
Ann.  Gas.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  holding  verdict 
in  State  court  in  action  under  Employer's  Liability  Act,  which  is  not 
unanimous,  but  legal  under  State  law,  is  not  illegal  as  violating  seventh 
amendment;  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  661,  59  L.  Ed. 
1165,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  764,  refusing  to  consider  objection 
that  damages  awarded  were  excessive ;  Murhard  Estate,  Co.  v.  Portland 
etc.  Ry.  Co.,  163  Fed.  197,  90  C.  C.  A.  64,  refusing  to  review  decision 
upon  motion  for  new  trial ;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161 
Ped.  538,  88  C.  C.  A.  477,  holding  appellate  court  cannot  re-examine  facts 
and  render  judgment  it  deems  right;  United  States  v.  O'Neal,  10  App. 
D.  C.  231,  holding  no  appeal  lies  from  justice  of  peace  of  this  district 
in  any  ease  tried  before  jury;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  324, 
62  Atl.  120,  upholding  R.  I.  Gen.  Laws  1896,  c.  251,  §11,  authorizing 
Supreme  Court  to  direct  judgment  without  furthe©  trial  by  jury;  dis- 
senting opinion  in  Aetna  Indemnify  Co.  v.  J.  R.  Crowe  etc.  Mining  Co., 
154  Fed.  565,  83  C.  C.  A.  431,  majority  holding  that  erroneous  instruc- 
tion was  not  prejudicial;  McKee  v.  Rains,  10  Wall.  25,  19  L.  Ed.  861, 
refusing  removal  after  trial  and  verdict  in  State  court;  Stevenson  v. 
Williams,  19  Wall.  576,  22  L.  Ed.  163,  holding  cause  not  removable  for 
retrial  in  Federal  court,  after  trial  in  State  court;  Chicago  etc.  R.  Co. 
V.  Chicago,  166  U.  S.  243,  41  L.  Ed.  987,  17  Sup.  Ct.  587,  refusing  to 
re-examine  findings  of  facts  erroneously  made  by  jury  in  condemnation 
proceeding  in  State  court;  United  States  v,  Haynes,  26  Fed.  857,  hold- 
ing after  conviction  in  District  Court  indictment  could  not  be  remitted 
to  Circuit  Court  under  Revised  Statutes,  section  1037;  Dillingham  v. 
Hawk,  60  Fed.  497,  23  L.  R.  A.  519,  9  C.  C.  A.  101,  holding  judgment 
against  receiver,  appointed  by  Federal  court,  recovered  at  law  in  State 
court,  conclusive  as  to  amount  of  claim;  Bryant  v.  Rich,  106  Mass.  193, 
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8  Am.  Rep.  316,  holding  action  for  damages  for  assault  not  removable 
after  verdict;  Galpin  v.  Critchlow,  112  Mass.  342,  denying  petition  for 
removal  of  action  on  contract  after  trial  and  disagreement  of  jury; 
Waggener  v.  Cheek,  2  Dill.  564,  Fed.  Cas.  17,035,  denying  petition  for 
removal  of  suit  in  equity  after  submission  to  State  Supreme  Court; 
Barlow  v.  Daniels,  25  W.  Va.  516,  holding  statute  permitting  retrial  in 
Circuit  Court  of  cause  tried  before  justice  with  jury  of  six,  invalid; 
Stone  V.  Sargent,  129  Mass.  506,  taking  jurisdiction  over  bill  of  excep- 
tions to  order  granting  removal,  though  case  entered  in  Circuit  Court; 
dissenting  opinion  in  Tennessee  v.  Davis,  100  U.  S.  295,  25  L.  Ed.  661^ 
majority  holding  indictment  of  revenue  officer  for  murder  found  in 
State  court  removable  to  Circuit  Court. 

Distinguished  in  Walker  v.  New  Mexico  etc.  R.  R.  Co.,  7  N.  M.  287,  34 
Pac.  43,  holding  act  permitting  courts  to  set  foide  general  verdict,  incon- 
sistent with  special  verdicts,  constitutional ;  Capital  Traction  Co.  v.  Hof , 
174  U.  S.  9,  U,  12,  43  L.  Ed.  876,  877, 19  Sup.  Ct.  584,  585,  holding  legis- 
lation permitting  trial  before  justice  of  peace  with  a  jury  of  twelve 
and  retrial  in  Supreme  Court  of  District  of  Columbia,  with  a  jury,  con- 
stitutional; Boyd  V.  Clark,  13  Fed.  910,  holding  admiralty  cases  tried  by 
jury,  reviewable  upon  appeal;  United  States  v.  Haynes,  29  Fed.  695, 
697,  holding  seventh  amendment  did  not  prohibit  District  Court  from 
remitting  indictments  to  Circuit  Court,  as  provided  by  Revised  Statutes,, 
sections  1037, 1038;  Ex  parte  Reynolds,  3  Hughes,  568,  Fed.  Cas.  11,720, 
ordering  removal  of  prosecutions  against  colored  persons  after  uncon- 
stitutional trial  and  denial  of  petition  of  removal;  Sharp  v.  Gutcher, 
74  Ind.  363,  holding  petition  for  removal  before  actual  hearing,  in  time. 

General  scope  of  constitutional  provision  guaranteeing  right  of 
trial  by  jury.    Note,  1  AziiL  Gas.  704. 

Constitutionality  of  restrictions  dn  right  to  carry  weapons.    Note^ 
14  L.  B.  A.  601. 

Tbe  ten  amendments  are  limitations  upon  powers  of  Federal  govern- 
ment, not  upon  States. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  598,  44  L.  Ed.  603,  20  Sup. 
Ct.  455,  494,  upholding  conviction  by  jury  composed  of  eight  persons; 
Commonwealth  v.  Farmer,  218  Mass.  510,  106  N.  E.  151,  upholding 
statute  providing  for  short  forms  of  indictments;  Anderson  v.  State,. 
8  Okl.  Cr.  109,  Ann.  Cas.  19140,  814,  126  Pac.  848,  right  of  defendant 
to  have  compulsory  process  for  witnesses  has  nothing  to  do  with  com- 
petency of  witnesses  when  produced;  Gunn  v.  Union  R.  Co.,  27  R.  I. 
324,  2  L.  B.  A.  (N.  S.)  362,  62  Atl.  120,  holding  Gen.  Laws  of  Rhode 
Island  1896,  c.  251,  authorizing  Supreme  Court  to  direct  judgment  with- 
out further  trial  by  jury  is  not  unconstitutional;  Scribner  v.  State, 
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9  Okl.  Cr.  476,  132  Pac.  937,  holding  section  21  of  Bill  of  Rights  of 
Constitution,  providing  that  no  person  shall  be  compelled  to  give  evi- 
dence, etc.,  protects  such  person  in  right  of  silence ;  Ex  parte  Simmons, 
5  Okl.  Cr.  438,  115  Pac.  396,  sustaining  power  of  municipality  to  enact 
ordinances  prohibiting  sale  of  intoxicating  liquors;  Spies  v.  Illinois, 
123  U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Ct.  24,  sustaining  validity  of  Illinois 
statute  of  1874  rej^rding  impaneling  of  jurors;  Miller  v.  Texas,  153 
U.  S.  538,  88  L.  Ed.  813,  14  Sup.  Ct.  875,  sustaining  validity  of  Texas 
statute  forbidding  carrying  of  concealed  weapons;  Eilenbecker  v. 
Plymouth  Co.,  134  U.  S.  34,  33  L.  Ed.  803,  10  Sup.  Ct.  425,  holding  Iowa 
statute  permitting  courts  to  restrain  selling  of  liquor  and  to  punish  for 
contempt,  not  infringement  of  ten  amendments. 

Miscellaneous.     Cited  in  In  re  Blake  and  Others,  175  U.  S.  120,  44 

^  L.  Ed.  96,  20  Sup.  Ct.  44,  Refusing  to  mandamus  State  court  to  comply 

with  mandate  of  Supreme  Court  as  remedy  is  writ  of  error;  Macomber 

V.  Kinney,  114  Minn.  157,  128  N.  W.  1004,  as  to  doctrine  of  estoppel  in 

pais.  • 

9  WaU.  282-290,  19  L.  Ed.  676,  PX7BLI0  SCHOOLS  Y.  WALKER. 

Lapse  of  time  under  statute  of  limitations  does  not  prove  wrongfulness 
of  asserted  right;  it  is  a  statute  of  repose  merely,  forbidding  assertion  of 
rights. 

Approved  in  Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  140 
Fed.  722,  limitation  for  bringing  suit  as  provided  in  insurance  policy 
begins  to  run  on  clear  aiinouncement  by  company  of  its  refusal  to 
settle. 

9  WaU.  290-294,  19  L.  Ed.  712,  BX7BNETT  v.  CALDWELL. 

If  contract  for  sale  of  land  is  silent  as  to  vendee's  possession  he  is  not 
entitled  to  it;  if  contract  stipulates  for  possession  or  vendor  permits  it, 
vendee  is  licensee,  and  his  assignee  cannot  dispute  vendor's  title. 

Approved  in  Gervaise  v.  Brookins,  156  Cal.  106,  103  Pac.  331,  hold- 
ing where  in  ejectment  vendee  in  possession  after  default  in  deferred 
payment  refuses  to  pay  except  on  condition  of  conveyance  of  good  title, 
vendor  can  recover  possession  even  though  he  has  no  title;  Coggshal  v. 
Marine  Bank  Co.,  63  Ohio  St.  96,  57  N.  E.  1088,  holding  vendor's  in- 
terest in  lands  partly  paid  for  subject  to  attachment  and  execution; 
Bibb  V.  American  Coal  etc.  Co.,  109  Va.  267,  64  S.  E.  34,  holding  vendee 
under  contract  of  sale  in  possession,  having  acquired  outstanding  title 
to  gas-well,  cannot  demand  of  vendors  more  than  it  paid  for  said  well; 
Lewis  V.  Hawkins,  23  Wall.  127,  23  L.  Ed.  114,  holding  statute  of  limi- 
tations would  not  run  in  favor  of  bankrupt  purchaser  from  vendee, 
against  vendor  whose  lien  was  not  satisfied;  Butler  v.  Douglass,  1  Mc- 
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Crary,  633,  3  Fed.  615,  holding  purchaser  from  vendee  could  not  plead 
statute  of  limitations  to  action  to  foreclose  vendor's  lien  for  unpaid 
purchase  money;  Nelson  v.  Graff,  12  Fed.  391,  allowing  vendor  to  re- 
plevin trees  cut  and  sold  by  vendee  in  possession  in  default  in  payment 
of  purchase  money;  Hugunin  v.  McCuniff,  2  Colo.  370,  holding  trespass 
not  maintainable,  by  vendees  in  part  possession  of  mine,  for  ore  taken 
from  part,  possession  of  which  not  surrendered  by  vendors;  De  Ber- 
nardi  v.  McElroy,  110  Mo.  657,  19  S.  W.  628,  holding  vendee  in  default 
not  entitled  to  possession  against  purchaser  at  executipn  against  ven- 
dor; Seymour  v.  Cleveland,  9  S.  D.  100,  68  N.  W.  172,  holding  vendee 
in  possession  not  entitled  to  value  of  improvements,  because  not  made 
under  color  of  title  adverse  to  plaintiff;  Orr  v.  Rich,  5  Utah,  523,  17 
Pac.  263,  holding  failure  to  find  as  to  vendee's  surrender  of  possession 
immaterial  in  action  for  rescission;  Cartin  v.  Hammond,  10  Mont.  5,  24 
Pac.  628,  refusing  vendee  value  of  improvements  made  while  in  posses- 
sion as  damages  for  breach  of  contract  to  convey;  HaiTal  v.  Leverty, 
50  Conn.  51,  47  Am.  Rep.  612,  holding  possession  of  vendee  not  such  as 
to  oust  grantors,  and  their  deed  not  void  under  statute  against  selling 
pretended  titles;  Southern  Pacific  R.  R.  Co.  v.  Townsend,  62  Fed.  164, 
arguendo;  dissenting  opinion  in  Ellege  v.  Cooke,  5  Lea  639,  majority 
holding  possession  of  vendee  not  vendor's  possession,  so  as  to  perfect 
latter 's  title  against  a  superior  title. 

Distinguished  in  Dobson  v.  Culpepper,  23  Gratt.  356,  holding  unlaw- 
ful detainer  not  maintainable  by  vendor  against  vendee  in  default  after 
vendor's  conveyance  to  another. 

When  a  vendor  may  recovec  possession  from  his  vendee.    Note,  107 
Am.  St.  Rep.  724,  726. 

Estoppel  of  purchaser  under  executory  contract  of  sale  to  deny  his 
vendor's  title.    Note,  Ann.  Oas.  19120,  406. 

Right  to  crops  on,  or  rental  of,  realty  sold  upon  contract.    Note, 
35  L.  R.  A.  (N.  S.)  1071. 

Upon  default  in  payment  of  purchase  money,  ejectment  Ues  against 
▼endee  In  possession,  who  then  holds  tortionsly;  nor  need  plaintiff  establish 
legal  title  to  recover. 

Approved  in  Brumbaugh  v.  Sterringer,  48  W.  Va.  125,  35  S.  E.  866, 
denying  title  to  property  involved  in  action  of  unlawful  detainer  against 
one  having  equitable  interest;  Jones  v.  Bowling,  117  Mich.  292,  75 
N.  W.  612,  holding  action  to  foreclose  vendor's  lien  not  subject  to  same 
restrictions  as  foreclosure  of  mortgage;  De  Bemardi  v.  McElroy,  110 
Mo.  657,  19  S.  W.  628,  holding  vendee  in  default  not  entitled  to  recover 
against  purchaser  under  execution  against  vendor;  Twyman  y.  Hawley, 
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24  Gratt.  513,  18  Am.  Rep.  661,  following  ruU;  Hamill  v.  Thompson, 
3  Colo.  521,  arguendo. 

Distinguished  in  Dobson  v.  Culpepper,  23  Gratt.  356,  holding  unlaw- 
ful detainer  not  maintainable  by  vendor  against  vended  in  default  after 
vendor's  conveyance  to  another. 

In  Georgia,  as  generally,  notice  to  quit  is  unnecessary  before  ejectment 
by  vendor  against  vendee  in  possession,  after  default  in  payment  of  purchase 
money. 

Approved  inTwyman  v.  Hawley,  24  Gratt.  513,  18  Am.  Rep.  661, 
following  rule;  dissenting  opinion  in  Ellege  v.  Cooke,  5  Lea,  640,  ma- 
jority holding  vendee's  possession  not  vendor's  possession  so  as  to  per- 
feet  latter 's  possession  against  superior  title. 

9  WaU.  296-298,  19  I..  Ed.  694,  LOBRANO  v.  NEUJOAK. 

Although  in  Louisiana  a  statutory  mortgage  exists  in  property  of  father 
who  is  guardian  of  his  children's  property,  a  special  statute  permitting  htm 
to  sell  such  property  would  not  be  deemed  one  impairing  the  obligation  of 
a  contract. 

Approved  in  State  v.  Bryan,  50  Fla.  363,  39  South.  951,  upholding* 
Laws  1905,  c.  5384,  abolishing  certain  schools  and  colleges;  Mexican 
Nat.  Ry.  Co.  v.  Mussette,  86  Tex.  715,  24  L.  R.  A.  644,  26  S.  W.  1077, 
sustaining  constitutionality  of  legislation  altering  appellate  courts  after 
bond  given. 

9  WaU.  298-315,  19  L.  Ed.  579,  THE  SEOBETASY  v.  McQARKAHAW. 

Application  by  purchaser  from  Mexican  grantee  to  purchase  from 
United  States  under  act  of  1866  will  be  denied  where  he  fails  to  allege  that 
land  is  nonmineral  or  to  prove  possession  and  good  faith,  according  to  teima 
of  act. 

Approved  in  Aurrecoechea  v.  Sinclair,  60  Cal.  548,  549,  holding  com- 
plaint seeking  to  charge  defendant  as  trustee  of  legal  title  of  land 
within  Mexican  grant  fatally  defective  because  averments  of  purchase 
in  good  faith  too  general;  Hawke  v.  Deffebach,  4  Dak.  33,  22  N.  W. 
486,  holding  mineral  lands  not  subject  to  town-site  entry. 

Mandamus  will  not  lie  to  compel  exercise  of  judicial  discretion,  as  to 
compel  Secretary  -ot  Interior  to  grant  application  for  a  patent. 

Approved  in  Kerwan  v.  Murphy,  189  U.  S.  55,  47  L.  Ed.  705,  23 
Sup.  Ct.  604,  refusing  to  enjoin  land  officers  from  making  survey;  Hum- 
bird  V.  Avery,  110  .Fed.  471,  refusing  injunction  while  rights  and 
equities  of  contesting  claimant  pending  before  Land  Department ;  Farm- 
ers'  Nat.  Bank  v.  Jones,  105  Fed.  465,  denying  bill  to  compel  public 
officers  to  issue  bonds;  Maese  v.  Hermann,  17  App.  D.  C.  62,  holding 
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court  of  equity  lias  no  jurisdiction  to  enjoin  Commission  of  General 
Land  Office  and  Secretary  of  Interior  from  issuing  patent;  People  v. 
Busse,  238  111.  599,  28  L.  B.  A.  (N.  S.)  246,  87  N.  E.  842,  holding  man- 
damus will  not  lie  to  compel  mayor  of  city  to  enforce  statute  imposing 
fine  for  selling  liquor  contrary  to  law;  Beebe  v.  Commissioner  of  State 
Land  Office,  137  Mich.  49,  100  N.  W.  129,  mandamus  does  not  lie  to  re- 
view determination  of  State  Land  Commissioner  under  Act  No.  107, 
p.  154  of  1899,  requiring  him  to  issue  certificate  of  homestead  entry 
when  in  his  judgment  application  is  made  in  good  faith;  Warner  v. 
Board  of  State  Auditors,  128  Mich.  502,  87  N.  W.  638,  denying  man- 
damus to  compel  State  auditors  to  allow  employee  compensation; 
Barnes  v.  Wilson  County  Commrs.,  135  N.  C.  40,  47  S.  E.  742,  denying 
mandamus  to  compel  county  board  to  issue  liquor  license;  Wilboume  v. 
Baldwin,  5  Okl.  280,  47  Pac.  1050,  refusing  to  enjoin  Indian  agent  from 
removing  homestead  applicant  from  lands  prior  to  issuance  of  patent; 
Fitzgerald  v.  Keith,  5  Okl.  264,  48  Pac.  Ill,  territorial  courts  cannot 
review  action  of  Interior  Department  in  its  disposition  of  public  lands 
prior  to  issuance  of  patent ;  Adams  v.  Couch,  1  Okl.  34,  35,  26  Pac.  1015, 
ejectment  cannot  be  predicated  on  receiver's  duplicate  receipt;  Wilson 
V.  Cox,  73  S.  C.  400,  53  S.  E.  613,  mandamus  does  pot  lie  to  compel 
dispenser  to  operate  dispensary  where,  in  order  to  do  so,  court  would 
set  aside  election  against  dispensary;  State  v.  Plumley,  83  Vt.  493, 
76  Atl.  146,  holding  mandamus  will  not  lie  to  compel  assistant  county 
judges  of  Vermont  to  appoint  liquor  license  commissioners;  Columbia 
Canal  Co.  v.  Benham,  47  Wash.  251,  125  Am.  St.  Bep.  901,  91  Pac. -962, 
holding  State  court  has  no  jurisdiction  to  enjoin  person  from  proceed- 
ing to  obtain  title  to  public  lands;  Laramie  Nat.  Bank  v.  Stein- 
hoff,  11  Wyo.  307,  71  Pac.  994,  in  action  by  one  in  possession  of  land 
claiming  under  certificate  of  purchase,  where  no  patent  has  issued,  court 
cannot  determine  title;  dissenting  opinion  in  Sproat  v.  Durland,  2  Okl. 
52,  35  Pac.  888,  majority  holding  in  proceedings  by  homestead  applicant 
to  enjoin  adverse  claimant  from  interfering  with  possession,  court  may, 
on  answer  and  cross-complaint,  enjoin  plaintiff  from  interfering  with 
defendant's  possession;  dissenting  opinion  in  H.  P.  Cornell  Co.  y. 
Barber,  31  R.  I.  430,  76  Atl.  828,  majority  granting  mandamus  to  com- 
pel town  treasurer  to  pay  duly  audited  claim;  dissenting  opinion  in 
Ehrlich  v.  Jennings,  78  S.  C.  280,  125  Am.  St.  Bep.  796,  13  Ann.  Gas. 
1166,  58  S.  E.  926,  majority  holding  mandamus  will  lie  to  compel  State 
treasurer  to  exchange  certificate  of  stock  for  coux)on  bond  as  authorized 
by  law ;  Litchfield  v.  Register,  9  Wall.  577,  19  L.  Ed.  682,  refusing  to 
restrain  land  office  receiver  from  passing  on  application  of  pre-emption- 
ers ;  Marquez  v.  Frisbie,  101  U.  S.  475,  25  L.  Ed.  801,  dismissing  bill  for 
decree  that  petitioner  was  owner  of  land  which  he  alleged  Land  De- 
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partment  wrongfully  authorized  another  to  enter;  International  Con> 
tracting  Co.  v.  Lamont,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98, 
refusing  to  eompel  Secretary  of  War  to  sign  contract  for  work  which 
party  already  bound  to  perform;  Electoral  College  Case,  1  Hughes,  587, 
Fed.  Cas.  4336,  discharging  election  officers  imprisoned  by  State  court 
for  disobeying  order  directing  manner  of  taking  results ;  Sioux  City  etc. 
R.  Co.  V.  United  States,  36  Fed.  612,  refusing  to  restrain  land  officials 
from  allowing  entry  on  land  claimed  under  railroad  grant;  Farmers' 
etc.  Ditch  Co.  v.  Maxwell,  4  Colo.  App,  480,  36  Pac.  557,  refusing  to 
mandamus  irrigation  officers  to  shut  off  ditches  haying  priorities  later 
than  plaintiff's;  Territory  v.  Nowlin,  3  Dak.  357,  20  N.  W.  433,  refusing 
to  mandamus  probate  judge  to  deliver  deeds  under  town-site  act  of 
1881 ;  Lord  v.  Bates,  48  S.  C.  110,  26  S.  E.  218,  refusing  to  compel  State 
treasurer  to  fund  lost  State  bond ;  Thurston  v.  Hudgins,  93  Va.  784,  20 
S.  E.  968,  refusing  to  compel  oyster  inspector  to  remove  stakes  on 
oyster  grounds;  Porter  v.  Klahn,  1  Tex.  App.  Civ.  266,  dismissing  peti- 
tion to  compel  county  judge  to  vacate  judgment;  French  v.  Fyan,  93 
U.  S.  173,  23  L.  Ed.  814,  and  McCormick  v,  Hayes,  159  U.  S.  342, 
40  L.  Ed.  174,  16  Sup.  Ct.  41,  both  holding  parol  evidence  not  admissible 
to  impeach  action  of  Federal  authorities  in  treating  land  as  swamp- 
land; Forbes  v.  DriscoU,  4  Dak.  354,  31  N.  W,  642,  and  Casey  v.  Vassor, 
4  McCrary,  129,  50  Fed.  259,  both  refusing  to  determine  adverse  claims 
to  pre-emption  rights  where  contest  pending  before  land  office;  Van- 
tongeren  v.  Hefferman,  5  Dak.  202,  208,  38  N.  W.  63,  66,  dismissing  bill 
to  quiet  title  to  land  claimed  under  pre-emption  rights  before  patent 
issued;  Empey  v.  Plugert,  64  Wis.  612,  25  N.  W.  563,  sustaining  de- 
murrer to  bill  before  patent  issued  by  settler  under  homestead  act, 
alleging  defendant's  fraud  and  perjury  in  resisting  plaintiff's  claims; 
Fuller  V.  Shedd,  161  111.  491,  62  Am.  St.  Rep.  397,  33  L.  B.  A.  161,  44 
N.  E.  296,  holding  secretary's  refusal  to  list  lake-bed  as  swamp-land, 
conclusive;  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  American 
Mfg.  Co.  V.  Hopper,  64  Fed.  555, 12  C.  C.  A.  293,  sustaining  jurisdiction 
of  Land  Department  to  cancel  entry  and  certificate  fraudulently  ob- 
tained; dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  675,  15  N.  W. 
644,  majority  holding  judgment  of  assembly  that  constitutional  amend- 
ment was  regularly  passed,  conclusive;  dissenting  opinion  in  McHenry 
V.  Nygaard,  72  Minn.  14,  74  N.  W.  1109,  majority  holding  court  had 
jurisdiction  before  patent  issued  over  adverse  claims  to  land,  where 
controversy  had  been  decided  by  secretary. 

Distinguished  in  Noble  v.  Union  River  etc.  R.  R.  Co.,  147  U.  S.  171^ 

37  L.  Ed.  126,  13  Sup.  Ct.  272,  joining  Secretary  of  Interior  from 

annulling  grant  of  right  of  way  by  his  predecessor;  Attorney-General 

.  y.  Taggart,  66  N,  H.  371,  25  L.  R.  A.  617,  29  Atl.  1032,  granting  manda- 
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mns  to  epmpel  president  of  Senate  to  fill  vacant  Governor's  chair; 
Kuechler  v.  Wright,  40  Tex.  650,  672,  679,  687,  separate  opinion,  re- 
fusing mandamus  to  compel  issuance  of  patent  merely  because  land 
not  subject  to  location;  Koehler  v.  Hill,  60  Iowa,  625,  15  N.  W.  620, 
holding  judgment  of  assembly  as  to  regular  passage  of  constitutional 
amendment,  reviewable;  Sproat  v.  Durland,  2  Okl.  52,  25  Pac.  888, 
determining  adverse  possessory  rights  of  settlers ;  Sloan  v.  United  States, 
95  Fed.  194,  holding  Indian's  right  to  allotment  of  land  under  act  of 
1894,  determinable  by  courts.    • 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Bep.  874. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  B.  A.  (N.  S.)  417. 

Federal  Circuit  Courts  have  no  Juiisdiction  to  issue  writs  of  mandamus 
except  where  necessary  to  exercise  of  their  Jurisdiction;  and  the  District 
of  Columbia  courts  only  to  enforce  a  ministerial  duty. 

Approved  in  Bath  County  v.  Amy,  13  Wall.  249,  20  L.  Ed.  541,  and 
Heine  v.  Levee  Commrs.,  19  Wajl.  660,  22  L.  Ed.  226,  both  refusing 
mandamus  to  levy  tax  to  pay  bonds  until  judgment  had  been  obtained 
on  the  bonds;  Rosenbaum  v.  Bauer,  120  U.  S.  455,  30  L.  Ed.  745,  7  Sup. 
Ct.  635,  holding  Circuit  Court  could  not  acquire  jurisdiction  by  re- 
moval, of  action  for  mandamus  to  compel  supervisors  to  levy  tax  to 
pay  bonds;  Board  of  Conmirs.  v.  King,  67  Fed.  209,  14  C.  G.  A.  421, 
refusing,  to  compel  county  commissioners  to  lev>  tax  to  pay  judgment 
against  county. 

Action  for  mandamus  against  Secretary  of  the  Interior  abates  with 
his  resignation,  and  a  judgment  rendered  thereafter,  directing  writ  to  issue 
to  him  and  his  successor,  is  void  as  to  latter,  because  rendered  without 
notice  or  opportunity  to  be  heard. 

Approved  in  State  v.  Long,  174  Ind.  644,  92  N.  E.  650,  holding  where 
after  appeal  in  mandamus  proceedings  against  road  supervisor  his 
term  of  office  expired,  he  was  not  proper  appellee;  State  v.  Board  of 
State  Canvassers,  32  Mont.  15,  17,  79  Pac.  402,  403,  where  mandamus 
proceeding  has  abated  because  of  expiration  of  term  of  office  of  official 
against  whom  directed,  it  will  be  dismissed  on  court's  own  motion; 
People  V.  La  Chicotte,  187  N.  Y.  5,  116  Am.  St.  Rep.  586,  10 
Ann.  Oas.  58,  79  N.  E.  891,  holding  mandamus  proceedings  do  not 
abate  upon  resignation  of  officer  mandamused;  Holdermann  v. 
Schane,  56  W,  Va.  15,  48  S.  E.  514,  where,  when  mandamus  to 
compel  mayor  and  couneilmen  to  reconvene  as  canvassing  board 
was  issued,  their  terms  had  expired,  writ  cannot  be  used  against  suc- 
cessors; United  States  v.  Boutwell,  17  Wall.  609,  21  L.  Ed.  723,  refus- 
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ing  to  substitute  successor  of  Secretary  of  Treasury  in  proceeding  for 
mandamus  to  compel  payment  of  draft;  Warner  Valley  Stock  Co.  v. 
Smith,  165  U.  S.  31,  41  L.  £d.  623»  17  Sup.  Ct.  227,  refusing  to  maintain 
bill  against  secretary  and  commissioner  to  restrain  their  disposition 
of  lands,  after  resignation  of  former;  United  States  v.  Buttcrworth, 
169  U.  S.  602,  42  L.  Ed.  873,  18  Sup.  Ct.  441,  dismissing  suit  to  compel 
issuance  of  patent  by  commissioner,  after  latter's  death,  thoi^h  suc- 
cessor consented  to  its  revivor;  Fox  v.  Trinidad  Water  Works  Co.,  7 
Colo.  App.  405,  43  Pac.  1052,  reversing  judgment  awarding  mandamus 
directing  city  treasurer  to  pay  warrant  after  original  defendant's  term 
expired;  State  v.  Guthrie,  17  Neb.  116,  22  N.  W.  78,  dismissing  action 
for  mandamus  against  marshal,  to  report  names  of  liquor  dealers,  after 
resignation ;  Lansing  v.  Hesing,  81  Fed.  242,  26  C.  C.  A.  382,  dismissing 
appeal  from  order  denying  injunction  against  postmaster  who  resigned 
after  appeal  taken;  Kuechler  v.  Wright,  40  Tex.  687,  arguendo;  dis- 
senting opinion  in  Boody  v.  Watson,  64  N.  H.  194,  199,  9  Atl.  819,  822, 
majority  allowing  mandamus  to  assess  a  tax  against  board  of  selectmen 
after  term  expired ;  State  v.  King,  32  Fla.  420,  13  South.  892,  and  Dab- 
ney  v.  Dabney,  20  App.  D.  C.  451,  both  arguendo. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  100,  46  L.  Bd.  1074,  22 
Sup.  Ct.  778,  holding  change  in  membership  of  board 'after  mandamus 
filed  not  abating  proceedings;  Thompson  v.  United  States,  103  U.  S. 
485,  26  L.  Ed.  523,  holding  proceedings  for  mandate  against  township 
clerk  to  deliver  copy  of  judgment  to  assessor  of  taxes  did  not  abate 
with  resignation  of  clerk;  State  v.  Cole,  25  Neb.  343,  41  N.  W.  246, 
holding  action  against  county  clerk  to  compel  him  to  report  fees  col- 
lected, did  not  abate  with  his  resignation;  State  v.  Puckett,  7  Lea,  711, 
holding  mandamus  proceedings  to  compel  county  judge  to  issue  warrant 
for  bill  of  costs  of  witness  did  not  abate  with  expiration  of  his  term. 

Denied  in  State  v.  Warner,  55  Wis.  285,  287,  13  N.  W.  260,  allowing 
mandamus,  in  proceeding  against  secretary  to  compel  him  to  audit  a 
claim,  to  issue  against  his  successor. 

Abatement  of  mandamus  by  termination  of  respondent's  office. 
Note,  4  Ann.  Gas.  75. 

Mandamus  to  compel  officer  after  expiration  of  term,  to  perform 
official  duty.    Note,  36  L.  B.  A.  (N.  8.)  1086. 

As  patents  for  land  require  President's  signature  and  counter-Blgna- 
tnre  of  recorder  of  land  office,  no  proceeding  will  Ue  to  comiMl  Secretary 
of  Interior  to  issue  a  patent,  he  having  only  supervisory  power  in  tha 
matter. 

A))proved  in  dissenting  opinion  in  McHenry  v.  Tygaard,  72  Minn. 
14,  74  N.  W.  1109,  majority  taking  jurisdiction  over  ejectment  before 
patent  issued  in  action  by  claimant  whose  claim  secretary  had  approved. 
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9  Waa  315-S26,  10  L.  Ed.  714,  LYKOE  ▼.  BEBNAL. 

(FtoYiiioii  of  act  of  1851,  settUng  land  dalins  in  Oalif  oznia,  providing 
for  presentation  of  claims  to  lots  by  corporate  authorities  on  belialf  of  in- 
dlTldnals,  did  not  apply  to  adyerae  Indlvidaal  claims,  over  wUch  land 
commissioners  had  jurisdiction  on  presentation  by  IndividnaL 

Approved  in  Ohm  v.  San  Francisco,  92  Cal.  454,  28  Pac.  584,  holding 
ejectment,  not  bill  to  establish  trust  of  l^al-  title,  proper  remedy  by 
holder  of  confirmed  grant  against  city;  Chaboya  v.  Umbai^er,  97  U.  S. 
283,  24  L.  Ed.  895,  holding  similarly  as  in  main  case,  on  similar  facts. 

Adjudication  of  California  land  commissioners  over  a  claim  within^  its 
Jurisdiction  established  its  validity,  not  subject  to  collateral  attack,  con- 
dlusive  between  United  States  and  the  claimants.  Just  as  final  decrees  in 
other  judicial  proceedings  bind  parties. 

Approved  in  Rugbies  v.  First  Nat.  Bank,  43  Mich.  196,  6  N.  W.  260, 
refusing  in  collateral  case  to  review  irregularities  in  foreclosure  suit; 
California  Powder  Works  v.  Davis,  151  U.  S.  396,  88  L.  Ed.  208,  14  Sup. 
Ct.  352,  dismissing  writ  of  error,  to  judgment  of  State  court  holding 
Mexican  grant  fraudulently  antedated,  in  suit  between  individuals. 

Title  under  Van  Ness  ordinance  of  1855,  whereby  San  Francisco  re- 
linquished her  title  to  possessors  of  lots  confirmed  by  decree  of  1865  and 
acts  of  1864  and  1866,  which  excepted  titles  previously  granted,  is  inferior 
to  title  under  an  unperfected  Mexican  claim,  subsequently  confirmed. 

Approved  in  Umbarger  v.  Chaboya,  49  Cal.  537,  holding  decree  of 
confirmation  in  favor  of  city,  not  evidence  against  grantee  of  prem- 
ises excepted  from  decree  of  confirmation;  Ohm  v.  San  Francisco,  92 
Cal.  454,  28  Pac.  584,  holding  ejectinent,  not  bill  to  declare  trust  in 
legal  title,  proper  remedy  for  holder  of  confirmed  grant  against  city; 
Harris  v.  McGovem,  99  U.  S.  166,  25  L.  Ed.  318,  holding  title  by  ad- 
verse possession  for  five  years  from  July  1,  1864,  good  as  to  lands 
granted  to  San  Francisco  by  act  of  1864. 

Doctrine  of  relation  is  applied  to  subserve  justice  and  to  protect  claim- 
ants under  same  title  pending  confirmation,  and  decree  of  1865,  confirming 
San  Francisco's  title,  did  not,  bv  relation,  affect  adverse  imconfirmed  Mexi- 
can grant. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  holding  when  homesteader  receives  pat- 
ent it  relates  back  to  date  of  initiatory  act  so  as  to  cut  off  intervening 
claimants;  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  335,  50 
L.  Ed.  505,  26  Sup.  Ct.  282,  protecting  bona  fide  purchaser  from  pat- 
entee without  notice  of  entryman's  fraud,  though  purchaser  acquired 
interest  in  lands  under  contract  for  standing  timber  prior  Xo  issuance 

VI— 68 
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of  patent ;  United  States  t.  Anderson,  194  IT.  S.  399,  48  It.  Ed.  1089, 
24  Sup,  Ct.  716,  government  cannot  retain,  as  against  grantee  of  lands 
within  indemnity  limits,  money  collected  for  removal  of  stone  from 
land  between  selection  of  lands  and  approval  of  selections;  Randolph 
V.  Scruggs,  190  U.  S.  538,  47  L.  Ed.  1171,  23  Sup.  Ct.  712,  allowing  only 
for  services  beneficial  to  estate  performed  by  attorney  before  proceed- 
ings in  bankruptcy  begun ;  Peyton  v.  Desmond,  129  Fed.  12,  63  C.  C.  A. 
651,  homestead  patentee  may  recover  value  of  timber  wrongfully  cut 
and  removed  from  land  between  initiation  of  claim  and  issuance  of 
patent;  Gibson  v.  Choteau,  13  Wall.  101,  20  L.  Ed.  537,  holding  doctrine 
of  relation  not  applicable  in  applying  statute  of  limitations  to  action 
of  ejectment;  Brooks  v.  McComb,  38  Fed.  319,  holding,  under  Kansas 
statute,  foreign  executor's  recording  of  will,  subsequent  to  sale,  related 
back  to  date  of  sale;  Small  v.  Westchester  Fire  Ins.  Co.,  51  Fed.  795, 
holding  decree  appointing  receiver  did  not  relate  back  so  as  to  vest  title 
in  him  to  property  destroyed  after  suit,  but  before  decree;  Evans  v. 
Durango  Land  etc.  Co.,  80  Fed.  438,  25  C.  C.  A.  531,  refusing  to  hold 
patent  related  back  to  initial  steps  where  subsequently,  after  apparent 
abandonment,  before  patent,  another  mined  coal;  Spratt  v.  Price,  18 
Fla.  311,  holding  tax  deed,  to  which  claimant  entitled  before  issue 
joined,  though  dated  after  issue  joined,  admissible  under  general  issue; 
Grant  v.  Iowa  R.  R.  etc.  Co.,  54  Iowa,  677,  7  N.  W.  115,  holding  land 
grant  did  not  relate  back  so  as  to  validate  sale  for  taxes,  when  land 
unidentified;  Churchill  v.  Sowards,  78  Iowa,  474,  43  N.  W.  272,  hold- 
ing corrected  patent  did  not  relate  back  so  as  to  allow  adverse  claim- 
ant benefit  of  statute  of  limitations;  dissenting  ^opinion  in  United  States 
V.  Loughrey,  172  U.  S.  229,  43  L.  Ed.  428,  19  Sup.  Ct.  162,  majority 
holding  resumption  of  title  by  United  States  of  land  granted  to  Michi- 
gan did  not  by  relation  revest  title  to  timber  cut. 

Distinguished  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  880, 
holding  no  title  passed  until  organization  was  perfected  and  designation 
of  legislature  made;  Paul  v.  Fries,  18  Fla.  582,  holding  tax  deed  exe- 
cuted subsequently  to  commencement  of  ejectment,  not  admissible  to 
prove  plaintiff's  legal  title. 

Miscellaneous.  Cited  in  Buell  v.  Kanawha  Lumber  Corp.,  201  Fed. 
767,  on  question  of  allowance  of  attorney's  fees  from  fund  in  court. 

0  WalL  326-338,  19  L.  Ed.  672,  BENNETT  ▼.  HUNTBB. 

Income  tax  act  of  1861,  and  the  act  of  1862,  providing  for  land  tax  in 
insurgent  States,  are  construed  together;  their  purpose  was  to  raise  revenue 
hy  a  land  tax. 

Approved  in  United  States  v.  Taylor,  104  U.  S.  219,  26  L.  Ed.  722, 
holding  owner's  right  to  surplus  of  proceeds  of  sale  for  taxes  not 
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T)ealed  by  act  of  1862;  United  States  v.  Tilden,  9  Ben.  370,  Fed.  Cas. 
16,519^  holding,  after  act  of  1862,  income  tax  under  act  of  1861,  repealed. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Gas.  19130,  987. 

Title,  forfeited  under  revenue  act  of  1862,  for  nonpayment  of  taxes, 
and  subject  to  sale,  was  not  divested  until  public' sale  under  the  act,  an 
e<iulTalent  for  offlce  found. 

Approved  in  United  States  v.  Taylor,  104  U.  S.  219,  26  L.  Ed.  722, 
holding  owner  of  land  sold  for  taxes,  under  act  of  1862,  entitled  to 
surplus  of  proceeds;  Dickerson  v.  Acosta,  15  Fla.  617,  following  prin- 
cipal case  in  construction  of  act  of  1862;  State  v.  Heman,  7  Mo.  App. 
426,  holding  title  not  divested  by  forfeiture  for  nonpayment  of  taxes, 
lien  continuing  to  exist ;  King  v.  MuUins,  171  U.  S.  416,  43  L.  Ed.  219, 
18  Sup.  Ct.  930;  Van  Brocklin  v.  Tennessee,  117  U.  S.  179,  29  L.  Ed. 
866,  6  Sup.  Ct.  685,  and  Brownsville  v.  Basse,  36  Tex.  504,  holding  land 
divested  by  Texas  and  vested  in  city  by  inquest  of  office;  dissenting 
opinion  in  United  States  v.  Lee,  106  U.  S.  226,  27  L.  Ed.  183,  1  Sup.  Ct. 
265,  majority  holding  certificate  of  sale  for  taxes  under  act  of-  1863, 
invalid,  commissioners  refusing  to  receive  taxes  from  any  person  but 
owner. 

Acts  dome  by  one  for  another,  ratlfled  impliedly  or  expressly  by  latter, 
are  valid,  and  ratlflcation  is  presumed  in  furtherance  of  Justice;  therefore, 
land  tax  of  1862  could  be  paid  by  tenant  for  owner,  and  refusal  of  tender 
and  sale  for  tax  were  invalid. 

Approved  in  Forderer  v.  Schmidt,  :|.54  Fed.  477,  12  Ann.  Oas.  80,  84 
C.  C.  A.  426,  holding  tender  to  part  owner  of  mining  claim  of  sum  due 
for  assessment  work  by  fraud  of  cotenant  where  satisfied  by  letter  is 
valid;  Tazewell  v.  Herman,  108  Va.  420,  60  S.  E.  767,  holding  it  to  be 
duty  of  city  treasurer  to  include  in  list  of  persons  who  have  paid  poll 
taxes  names  of  persons  whose  taxes  have  been  paid  by  others;  State 
V.  Gamett,  66  W.  Va.  114,  66  S.  E.  101,  holding  payment  by  one  holding 
legal  title  to  land,  part  of  which  is  held  by  him  in  trust  for  another, 
saves  that  part  from  forfeiture;  Atwood  v.  Weeras,  99  U.  S.  186,  26 
L.  Ed.  472.  and  Tracy  v.  Irwin,  18  Wall.  550,  551, 21 L.  Ed.  786, 787,  both 
holding  tender  of  tax  by  relative  of  owner  not  necessary  where  on 
inquiry  he  found  that  tax  would  be  received  only  from  owner;  United 
States  V.  Lee,  106  U.  S.  202,  203,  27  L.  Ed.  176,  1  Sup.  Ct.  245,  246,  to 
same  effect ;  Hampton  v.  Rouse,  22  Wall.  274,  22  L.  Ed.  758,  holding  valid, 
offer  to  redeem  could  be  made  by  agent  of  bankrupt  owner  before  ap- 
pointment of  assignee;  Lee  v.  Kaufman,  3  Hughes,  142,  143,  144,  145, 
147,  148,  Fed.  Cas.  8192,  construing  act  of  1863;  State  v.  Johnson,  30 
Fla.  507,  11  South.  857,  holding  Governor  empowered  to  remove  tax 
collector  for  refusing  to  receive  poll  taxes  offered  on  behalf  of  others; 
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Wilbert  v.  Michel,  42  La.  Ann.  856,  8  South.  608,  holding  payment  of 
taxes  by  one  of  two  persons  to  whom  land  is  assessed,  defeats  collector's 
P9wer  to  sell. 

Distinguished  in  Parsons  v.  Slaughter,  63  Fed.  880,  refusing  to  com- 
pel city  treasurer  to  accept  State  coupons  in  payment  of  taxes  of  large 
number  of  taxpayers. 

Under  act  of  1862,  providing  for  certificate  of  sale  of  land  if  tax  not 
paid  prior  to  sale,  a  certificate  1b  invalid  if  •issued  for  sale  after  tender  of 
tax  by  tenant  in  possession. 

Approved  in  Atwood  v.  Weems,  99  U.  S.  186,  25  L.  Ed.  472,  following 
rule;  Smith  v.  Turner,  1  Hughes,  377,  Fed.  Cas.  13,119,  and  Tacey  v. 
Irwin,  18  Wall.  550,  551,  21  L.  Ed.  786,  787,  holding  tender  of  tax  by 
owner's  relative,  in  face  of  rule  that  taxes  would  be  received  only  from 
owner,  unnecessary  and  sale  invalid;  United  States  v.  Lee,  106  U.  S. 
200,  27  L.  Ed.  174,  1  Sup.  Ct.  244,  construing  act  of  1863,  and  holding 
purchase  by  United  States  invalid;  Virginia  Coupon  Oases,  114  U.  S. 
,282,  29  L.  Ed.  190,  5  Sup.  Ct.  910,  allowing  detinue  for  property  seized 
for  taxes  tendered  by  owner;  Royall  v.  Virginia,  116  U.  S.  579,  29  L.  Ed. 
737,  6  Sup.  Ct.  513,  holding  attorney  having  made  valid  tender  of  Vir- 
ginia license  tax,  entitled  to  practice  without  license,  and  statute  pun- 
ishing him,  unconstitutional;  Lee  v.  Kaufman,  3  Hughes,  142,  143,  144, 
145,  147,  148,  Fed.  Cas.  8192,  construing  act  of  1863;  In  re  Balmer, 
3  Hughes,  640,  Fed.  Cas.  820,  holding  register's  refusal  to  receive 
creditor's  consent  to  bankrupt's  discharge  did  not  affect  creditor's 
rights ;  Hoge  v.  Hubb,  94  Mo.  503,  7  S.  W.  447,  holding  payment  of  all 
taxes  appearing  on  back  tax-book  invalidated  sale  for  taxes  subse- 
quently placed  on  back  tax-book;  Sharpleigh  v.  Surdam,  1  Flipp. 
477,  Fed.  Cas.  12,713,  holding  penalty  clause  for  nonpayment  of  tax 
under  act  of  1862,  constitutional;  Lee  v.  Kaufman,  3  Hughes,  112, 
113,  Fed.  Cas.  8191,  taking  jurisdiction  over  action  of  ejectment  in- 
volving title  of  the  United  States;  Hunter  v.  Beach,  80  Va.  363;  Hills 
V.  Nat.  Exch.  Bank,  105  U.  S.  321,  26  L.  Ed.  1053,  12  Fed.  95,  holding 
demand  not  necessary  to  entitle  stockholder  to  reduction  of  assessment 
where  refusal  certain. 

Distinguished  in  Morrison  v.  Jacoby,  114  Ind.  95,  16  N.  E.  807,  re- 
fusing to  enjoin  execution  of  tax  deeds  where  tender  of  money  not 
made  in  court;  Virginia  Coupon  Cases,  25  Fed.  652,  holding  creditor 
required  to  take  positive  action  on  compromise  offer  by  State  before 
mandamus  will  issue  to  enforce  it. 

Effect  of  attempt  to  pay  taxes  frustrated  by  officer.    Note,  17  Ann. 
Gas.  820. 

Validity  of  tax  sales  for  nonpayment  due  to  tax  ofEioers'  mistake 
or  negligence.    Note,  20  L.  R.  A.,  491. 


997  BIGELOW  v.  FORREST.  9  WaU.  339^353 

9  WalL  339-363,  19  L.  Ed.  696»  BiaEZiOW  ▼.  FOBBEST. 

Action  of  ejectment,  slioving  defendant  entered  on  January  1,  1867, 
was  not  removable  under  act  of  1868,  as  action  for  trespasa  under  color  of 
goYemmental  antboiity,  because  not  committed  during  tlie  Rebellion. 

Approved  in  Mahone  v.  Manchester  etc.  B.  R.  Co.,  Ill  Mass.  75,  15 
Am.  Rep.  11,  sustaining  right  of  State  court  to  entertain  Federal  ques- 
tion on  petition  for  removal. 

Ejectment,  not  being  a  personal  action,  was  not  removable  under  act  of 
1863,  providing  for  removal  of  actions  for  personal  wrongs,  committed  dur- 
ing Bebellion,  under  presidential  authority. 

Approved  in  McKee  v.  Rains,  10  Wall.  25,  19  L.  Ed.  861,  holding  ac- 
tion brought  after  August  2,  1866,  against  marshal  for  trespass  for 
levying  on  property  not  within  writ,  not  removable;  Phillixw  v.  Edel- 
stein,  2  Tex.  App.  Civ.  395,  holding  action  on  marshal's  bond  for 
wrongful  seizure  and  sale  not  removable. 

Distinguished  in  Braun  v.  Sauerwein,  10  Wall.  224,  19  L.  Ed.  897, 
holding  action  against  collector  of  internal  revenue  to  recover  taxes 
illegally  exacted,  properly  removable  to  Federal  court;  McKee  v. 
Brooks,  64  Tex.  258,  holding  suit  on  marshal's  bond  for  trespass,  re- 
movable under  Revised  Statutes,  sections  783,  784. 

Conflscatioli  act  of  1862  must  be  construed  together  with  concurrent 
explanatory  resolution. 

Approved  in  Lincoln  School  Tp.  v.  American  etc.  Fum.  Co.,  31  Ind. 
App.  412,  68  N".  E.  304,  considering  fact  that  legislature  passed  a  third 
act  amendatory  of  first  in  determining  whether  second  impliedlj^  re- 
pealed first;  Doggett  v.  Walter,  15  Fla.  367,  construing  act  of  1869  for 
incorporation  of  towns  in  accordance  with  contemporaneous  action  of 
legislature. 

Only  life  estate,  terminating  with  death  of  offending  rebel  owner,  could 
be  seized  or  sold  under  confiscation  act  of  1862;  at  bis  death  fee  descended 
to  his  heirs. 

Dissenting  opinion  in  Wallach  v.  Van  Riswick,  1  McAr.  (D.  C.)  77, 
majority  holding  only  life  interest  in  real  estate  of  one  engaged  in 
Rebellion,  sold  under  judicial  decree  of  confiscation,  is  forfeited ;  Davies 
V.  Slidell,  154  U.  S.  626,  23  L.  Ed.  871,  14  Sup.  Ct.  1200,  Bruger8  v. 
Slidell,  154  U.  S.  598,  21  L.  Ed.  862,  14  Sup.  Ct.  1197,  and  Day  v.  Micou, 
18  Wall.  160,  21  L.  Ed.  862  (affirming  Micou  v.  Benjamin,  26  La.  Ann. 
719,  721),  all  following  rule;  Claims  of  Mareuard,  20  Wall.  115,  22 
L.  Ed.  328,  holding  lienholders  on  confiscated  real  estate  not  entitled 
to  proceeds,  the  sale  not  disturbing  their  liens;  Waples  v.  Hayes,  108 
U.  S.  8,  27  L.  Ed.  633,  1  Sup.  Ct.  81,  holding  purchaser  at  confiscation 
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sale  of  mortgaged  property,  proceeds  going  to  mortgagee,  had.  no  title 
after  mortgagor's  death;  Shi^ds  v.  Schiff,  124  U.  S.  354,  356,  31  L.  Ed. 
447,  8  Sup.  Ct.  512  (affirming  36  La.  Ann.  648),  holding  heirs  owners 
in  fee  of  confiscated  property,  and  hound  by  foreclosure  of  mortgage 
prior  to  confiscation;  Illinois  Central  R.  R.  Co.  v.  Bosworth,  133  U.  S. 
102,  S3  L.  Ed.  554,  10  Sup.  Ct.  233,  holding  conveyance  in  fee  by  owner 
of  confiscated  property,  after  full  pardon,  passed  good  title;  Jenkins  v. 
CoUard,  145  U.  S.  554,  559,  36  L.  Ed.  815,  817, 12  Sup.  Ct.  871,  873,  hold- 
ing conveyance  of  remainder  by  offender  after  confiscation,  estopped 
him  and  those  claiming  under  him  from  asserting  title  against  grantee; 
Pike  V.  Wassell,  2  Dill.  559,  Fed.  Cas.  11,164,  dismissing  bill  by  children 
of  offender  brought  during  his  lifetime  against  purchasers  at  execution 
sale,  of  reversionary  interest  of  confiscated  property;  United  States  v. 
Dunnington,  146  U.  S.  346,  36  L.  Ed.  999,  13  Sup.  Ct.  81,  holding  heirs 
of  offender  not  entitled  to  value  of  land  condemned  for  public  use  while 
in  hands  of  purchaser  at  confiscation  sale;  Burbank  v.  Conrad,  27  La. 
Ann.  153,  holding  purchaser  at  confiscation  sale  acquired  no  title  against 
grantee  of  prior  unrecorded  conveyance ;  Slidell  v.  Germania  Nat.  Bank, 
27  La.  Ann.  355,  and  Slidell  v.  Huppenbauer,  27  La.  Ann.  383,  holding 
condemnation  decree  no  bar  to  action  for  possession  by  offender's  heirs; 
Burbank  v.  Hr  "is,  30  La.  Ann.  pt.  I,  491,  holding,  in  action  against 
lessee  for  damages,  condemnation,  decree  admissible  to  show  uncertainty 
of  lessor's  possession;  Pendegast  v.  Schawtz,  30  La.  Ann.,  pt.  I,  591, 
holding  title  under  confiscation  sale  not  sufficient  to  support  prescrip- 
tion ;  Newby  v.  Brownlee,  23  Fed.  321,  holding  confiscated  land'  subject, 
after  confiscation  sale,  to  State  taxation;  Dewey  v.  McLain,  7  Kan. 
131,  135,  12  Am.  Bep.  420,  422,  holding  reversioner  not  barred  by  State 
statute  of  limitations  from  recovering  land  confiscated  under  act  of 
1872;  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  299,  24  L.  Ed. 
726,  majority  holding  government  not  protected  by  Louisiana  registry 
act  against  unrecorded  conveyance  prior  to  confiscation. 

Distingpiished  in  Kirk  v.  Lewis,  4  Woods,  101,  9  Fed.  646,  holding 
seizure  and  condemnation  of  real  estate,  under  act  of  1861,  divested 
owner's  title  to  fee;  Jenkins  v.  Collard,  145  U.  S.  554,  36  L.  Ed.  816, 
12  Sup.  Ct.  871,  holding  offender  granting  fee  after  condemnation, 
estopped  from  asserting  title.. 

Limited  in  Wallach  v.  Van  Riswick,  92  U.  S.  211,  23  L.  Ed.  477,  hold- 
ing  confiscation  left  no  estate  in  offender,  and  his  deed  of  the  fee 
thereafter  passed  no  title  as  against  his  heirs. 

Denied  in  dissenting  opinion  in  Micou  v.  Benjamin,  26  La.  Ann.  726, 
majority  holding  prior  mortgage  not  divested  by  confiscation  pro- 
ceedings. 
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Pnrduuier  at  conflBCfttlon  salo  is  charged  with  knowledge  of  the  decree 
of  sale,  of  which  he  was  bound  to  know  the  legal  effect. 

Approved  in  Burbank  v.  Conrad,  27  La.  Ann.  155,  holding  parchascr 
at  confiscation  sale  acquired  no  title  ag^nst  grantee  under  nnrecorded 
prior  conveyance: 

Though  District  Court  had  Jurisdiction  over  sale,  it  had  no  power,  under 
confiscation  act  of  1862,  to  sell  more  than  estate  for  Ufe  of  rebel  owneri 
and  a  decree  condemning  fee  was  void  as  to  remainder. 

Approved  in  Clark  v.  Arizona  Mut.  Savings  &  Loan  Assn.,  217  Ted. 
643,  holding  where  court  has  jurisdiction  to  render  valid  judgment,  it 
is  nevertheless  limited  to  issues  made  by  pleadings  and  if  it  transcends 
such  limits  judgment  is  void;  Stevens  v.  McClaughry,  207  Fed.  22,  51 
!«.  R.  A.  (N.  8.)  890,  125  C.  C.  A.  102,  holding  in  criminal  case  excess 
of  judgment  beyond  jurisdiction  of  court  is  void  and  prisoner  is  en- 
titled to  release  on  habeas  corpus ;  Singer  Sewing  Mach.  Co.  v.  Benedict, 
179  Fed.  636,  103  C.  C.  A.  186,  holding  mere  illegality  or  irregularity 
of  tax  gives  no  right  to  injunctive  relief  against  its  collection;  Michi- 
gan Trust  Co.  V.  Ferry,  175  Fed.  677,  99  C.C.  A.  221,  holding  probate 
court  had  no  jurisdiction  to  enforce  claim  of  legatees  against  indi- 
vidual property  of  executor  founded  upon  latter 's  conversion  of  assets; 
Goodrum  v.  Buffalo,  162  Fed.  827,  89  C.  C.  A.  525,  holding  territorial 
court  had  no  jurisdictional  power  to  convey,  under  stipulation  between 
Indian  and  white  man,  former's  allotment  within  twenty-five  year 
period  of  limitation ;  Russell  v.  Shurtleff,  28  Colo.  418,  89  Am.  St.  Rep. 
219,  65  Pac.  29,  holding  judgment  void,  different  in  character  from  that 
prayed  for  in  complaint;  Mitchell  v.  Evans,  18  App.  D.  C  257,  holding 
money  deposited  in  trial  court  in  lieu  of  appeal  bond  for  costs  of  ap- 
peal only,  cannot  after  dismissal  of  appeal  be  subjected  by  order  of 
that  court  to  payment  of  its  judgment ;  Smith  v.  Camalian,  83  Neb.  674, 
120  N.  W.  214,  holding  under  Constitution  of  Nebraska  no  sale  for  taxes 
can  be  made  which  vests  in  purchaser  an  unconditional  absolute  title; 
McHenry  v.  State,  91  Miss.  578,  16  L.  R.  A.  (N.  S.)  1062,  44  South. 
834,  holding  order  made  by  court  in  mandamus  in  excess  of  power  is 
nullity  and  one  disobeying  it  cannot  be  punished  for  contempt;  Lew- 
kowicz  V.  Queen  Aeroplane  Co.,  207  N.  Y.  298,  100  N.  E.  798,  holding 
act  increasing  amount  for  which  city  court  of  New  York  might  render 
judgment  was  unconstitutional;  Knickerbocker  Trust  Co.  v.  Oneonta 
etc.  Ry.  Co.,  201  N.  Y.  384,  94  N.  E.  872,  holding  where  court  had  no 
power  to  grant  order,  order  cpuld  be  collaterally  attacked;  Seneca  Na^ 
tion  of  Indians  v.  Appleby,  196  N.  Y.  322,  89  N.  E.  836,  holding  in  ac- 
tion brought  by  Senecas  to  determine  claim  to  real  property  they  could 
not  sue  nor  court  determine  controversy;  Turner  v.  Barraud^  102  Va. 
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332,  46  S.  E.  322,  decree  of  sale  of  remainder  is  void  where  issues  did 
not  involve  interests  of  remainderman;  Ammons  v.  Ammons,  50  W.  Va. 
404,  40  S.  E.  496,  treating  pleading  as  summary,  to  correct  defective 
decrees  selling  property  devised  to  infants  in  remainder;  dissenting 
opinion  in  Troll  v.  St.  Louis,  257  Mo.  723,  168  S.  W.  195,  majority  hold- 
ing real  estate  purchased  hy  partnership  funds  for  its  use,  though  title 
be  taken  in  name  of  one  partner,  is  in  equity  treated  as  personal  prop- 
erty; Day  V.  Micou,  18  Wall.  160,  21  L.  Ed.  862  (affirming  Micou  v. 
Benjamin,  26  La.  Ann.  719,  721),  holding  decree  condemning  fee  did 
not  pass  more  than  offender's  life  estate;  Ex  parte  Lange,  18  Wall.  177, 
21  L.  Ed.  879,  holding  judgment  substituting  imprisonment  for  fine, 
after  fine  paid,  void  for  want  of  power;  Sennott's  Case,  146  Mass.  493, 
4  Am.  St.  Rep.  345,  16  N.  E.  450,  refusing  to  correct  errors  in  sentence, 
by  habeas  corpus;  Windsor  v.  McVeigh,  93  U.  S.  283,  28  L.  Ed.  917, 
holding  condemnation  under  proceedings  at  which  owner's  appearance 
was  stricken  out,  void  for  want  of  jurisdiction;  United  States  v. 
Walker,  109  U.  S.  266,  27  L.  Ed.  929,  3  Sup.  Ct.  283,  holding  decree 
directing  removed  administrator  to  pay  collected  claim  over  to  adminis- 
trator de  bonis  non,  void  for  want  of  power;  Avegno  v.  Schmidt,  113 
U.  S.  302,  28  L.  Ed.  978,  5  Sup.  Ct.  491  (affirming  35  La.  Ann.  589), 
holding  District  Court  had  no  power  in  confiscation  proceedings  to  pass 
on  validity  of  mortgage  on  condemned  property;  Thomas  v.  American 
etc.  Mortgage  Co.,  47  Fed.  557,  12  L.  R.  A.  688,  holding  proceeding  in 
Federal  court  at  law  to  declare  judgment  on  note  a  prior  lien  on  de- 
fendant's land,  under  Georgia  statute,  not  maintainable  for  want  of 
jurisdiction;  Slidell  v.  Germania  Nat.  Bank,  27  La.  Ann.  355,  holding 
condemnation  decree  not  a  bar  to  an  action  by  offender's  heirs  for  pos- 
session; Slidell  V.  Huppenbauer,  27  La.  Aim.  384,  ruling  similarly, 
though  heirs  parties  to  proceedings;  Finders  v.  Bodie,  58  Neb.  57,  78 
N.  W.  481,  holding  County  Court's  decree,  vesting  homestead  in  lands 
selected  from  husband's  estate  in  widow,  void  for  want  of  power; 
Hovey  v.  Elliott,  145  N.  Y.  143,  39  L.  R.  A.  463,  39  N.  E.  845,  where 
answer  of  defendants  in  contempt,  was  stricken  out  by  Supreme  Court 
of  District  of  Columbia,  and  judgment  ordered  for  plaintiffs,  proceed- 
ings were  held  void  against  third  parties  for  want  of  jurisdiction; 
Wade  V.  Hancock,  76  Va.  625,  holding  order  directing  church  trustees  in 
administration  of  its  affairs,  void;  Dillard  v.  Central  Virginia  etc.  Iron 
Co.,  82  Va.  738,  1  S.  E.  126,  holding  judgment  collaterally  void  for  de- 
fective service  on  defendant's  president;  People  v.  Liscomb,  60  N.  Y. 
573,  19  Am.  Rep.  220,  holding  judgment  imposing  cumulative  sentence, 
void  on  habeas  corpus;  Murray  v.  American  Surety  Co.,  etc.,  70  Fed, 
346,  17  C.  C.  A.  138,  holding  appointment  of  receiver  under  California 
bank  commissioners'  act,  void  for  want  of  power;  Ex  parte  Bemert|  62 
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Cal.  529,  holding  judgtbent  imposing  fine  of  twenty  dollars  void,  statute 
fixing  one  hundred  dollars  as  minimnm;  Electoral  College,  1  Hughes, 
587,  Fed.  Cas.  4336,  holding  Supreme  Court  of  Carolina  had  no  power 
to  control  electoral  college  in -exercise  of  its  duties;  Mousseau's  Will, 
30  Minn.  205,  14  N.  W,  889,  holding  order  setting  probate  of  will  aside 
and  ordering  re-probate,  void;  Sutterlin  y.  Connecticut  etc.  Life  Ins. 
Co.,  90  HI.  488,  489,  Wisdom  v.  Buckner,  31  La-  Ann.  56,  In  re  Taylor, 
7  S.  D.  388,  68  Am.  St.  Rep.  848,  46  L.  B.  A.  147,  64  N.  W.  255,  and 
Semmes  v.  United  States,  91  U.  S.  27,  23  L.  Ed.  196,  all  applying  prin- 
ciple in  sustaining  valid  parts  and  rejecting  void  parts  of  decrees. 

Distinguished  in  Clevenger  v.  Figley,  68  Kan.  707,  75  Pac.  1004,  judg- 
ment of  District  Court  on  forelosure  of  mortgage  given  by  owner  jointly 
with  guardian  of  insane  wife  deciding  issue  as  to  whether  premises 
were  homestead  or  not  at  time  of  mortgage  is  not  collaterally  attack- 
able ;  Ex  parte  Tani,  29  Nev.  394,  18  L.  B.  A.  (N.  S.)  518,  91  Pac.  139, 
holding  on  habeas  corpus,  direction  in  judgment  as  to  plea  of  imprison- 
ment might  be  rejected  as  surplusage  but  did  not  vitiate  entire  sen- 
tence ;  Foltz  V.  St.  Louis  etc.  Ry.,  60  Fed.  321,  8  C.  C.  A.  635,  holding 
decree  in  condemn/ition  proceedings  not  void  for  want  of  legal  capacity 
of  corporation  to  condemn;  Jenkins  v.  CoUard,  145  U.  S.  554,  86  L.  Ed. 
815,  12  Sup.  Ct.  871,  holding  offender  granting  fee  after  condemnation 
estopped  from  asserting  title;  Bulow  v.  Witte,  3  S.  C.  325,  holding 
master's  sale  not  void  because  payment  accepted  in  Confederate 
currency. 

Denied  in  dissenting  opinion  in  Micou  v.  Benjamin,  26  La.  Ann.  726, 
majority  holding  mortgage  prior  to  confiscation,  not  divested  by  decree 
of  condemnation. 

Limited  in  Wallack  v.  Van  Riswick,  92  U.  S.  211,  28  L.  Ed.  477, 
holding  deed  of  fee  by  offender  after  condemnation  passed  no  title  as 
against  his  heirs. 

Effect  of  excessive  sentence.    Note,  45  L.  B.  A.  138. 

Confiscation  act  of  1862,  prohibiting  actions  by  rebels  for  recovery  of 
confiscated  land,  does  not  apply  to  rebel  children  of  persons  whose  land  was 
seized,  but  bars  only  the  latter. 

Approved  in  Slidell  v.  Germania  Nat.  Bank,  27  La.  Ann.  355,  and 
Slidell  V.  Huppenbauer,  27  La.  Ann.  383,  384,  both  sustaining  action 
for  possession  by  offender's  heirs;  Avegno  v.  Schmidt,  35  La.  Ann.  589, 
holding  mortgagee  not  affected  by  confiscation  proceedings  against 
mortgaged  property;  Dewey  v.  McLain,  7  Kan.  135,  12  Am.  Rep.  422, 
holding  reversioner  not  barred  by  State  statute  of  limitations  from 
recovering  possession  of  land  confiscated  under  act  of  1872;  dissenting 
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opinion  in  Miller  v.  United  States,  11  Wall.  321,  20  L.  Ed.  140,  majority 
holding  confiscation  of  railroad  stocks,  act  of  belligerent  rights. 

Civil  death,  and  the  extent  to  which  it  is  recognized  in  America. 
Note,  6  Am.  St.  Bep.  881,  882. 

I 

0  Wall.  863-864,  10  L.  Ed.  701,  FIB8T  NATIONAL  BANK  OF  LOXTIB- 
VILLE  ▼.  COMMONWBAIiTH  OF  KENTUCKY. 

State  tax  on  stockliolders'  shares,  L  e.,  tbe  capital  stock.  Is  not  tax  on 
the  corporatioii's  capital,  and  Is  constitutional  though  the  entire  capital  be 
Invested  in  Federal  securities. 

Approved  in  Home  Saving  Bank  v.  Des  Moines,  205  U.  S.  518,  51  L. 
Ed.  910,  27  Sup.  Ct.  571,  holding  immunity  of  national  securities  from 
State  taxation  is  violated  by  assessing  shares  of  stock  of  State  banks 
to  such  banks;  Charleston  Nat.  Bank  v.  Melton,  171  Fed.  747,  uphold- 
ing statute  taxing  national  bank  though  not  providing  for -deduction 
for  United  States  bonds  held  by  bank;  Hager  v.  American  Nat.  Bank, 
159  Fed.  402,  86  C.  C.  A.  834,  holding  tax  on  national  bank  shares  is 
not  tax  upon  its  capital  and  assets;  People's  Sav.  Bank  v.  Layman,  134 
Fed.  638,  fact  that  bank's  assets  going  to  make  up  vltlue  of  shares  con- 
sists of  government  bonds  does  not  entitle  bank  to  deduction  of  such 
amount  from  assessment  under  Iowa  Code,  §  1322,  assessing  savings 
banks  on  shares;  People's  Nat.  Bank  v.  Marye,  107  Fed.  579,  uphold- 
ing tax  on  shares  without  deducting  amount  of  real  estate  separately 
taxed;  Des  Moines  Nat.  Bank  v.  Des  Moines,  153  Iowa,  340,  133  N.  W. 
769,  holding  that  in  taxing  national  banks  or  shares  of  stock  therein, 
lower  court  did  not  err  in  deducting  from  value  of  shares  value  of  gov- 
ernment bonds  held  by  bank;  German- American  Sav.  Bank  v.  Council 
of  City  of  Burlington,  118  Iowa,  86,  91  N.  W.  830,  holding  shares  as- 
sessed to  bank,  government  bonds  held  as  capital  not  deductible;  Stroh 
V.  Detroit,  131  Mich.  116,  90  N.  W.  1032,  shares  in  foreign  corporation, 
when  its  property  is  located  and  taxable  here,  are  exempt  from  taxation 
under  statutes;  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102  Ky. 
192,  39  S.  W.  1035,  upholding  tax  on  national  bank  shares,  rate  not 
greater  than  other  moneyed  capital;  Allen  v.  Commonwealth,  98  Va. 
84,  34  S.  E.  982,  taxing  capital  stock,  franchises,  and  assets  as  well 
as  stock  of  individuals;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va, 
634,  6  L.  R.  A.  (N.  S.)  628,  53  S.  £.  941,  upholding  tax  upon  chattels 
real ;  Old  Nat.  Bank  v.  State,  68  W.  Va.  562,  62  S.  E.  495,  government 
bonds  held  by  national  bank  as  part  of  its  capital  not  taxable  under 
State  authority;  First  Nat.  Bank  v.  Douglas  Co.,  124  Wis.  21,  22,  102 
N.  W.  317,  318,  real  estate  belonging  to  national  bank  which  is  acquired 
with  and  constituting  part  of  its  capital  is  exempt  from  taxation;  Far- 
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rington  v,  Tennessee,  95  U.  S.  087^  24  L.  Ed.  560,  holding  charter  re- 
quiring payment  by  bank  of  tax  on  each  share  of  capital  stock  in  lieu 
of  other  taxes,  prohibited  subsequent  taxation  of  shares  in  hands  of 
shareholders;  Sturges  ^.  Carter,  114  U.  S.  521,  29  L.  £d.  243,  5  Sup. 
Ct.  l019,  holding  Ohio  statute  exempting  holder  of  capital  stock  from 
taxation  where  taxed  to  corporation,  did  not  exempt  shares  of  foreign 
corporation;  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S.  239,  33 
L.  Ed.  896,  10  Sup.  Ct..536,  sustaining  tax  on  corporation  assessed  on 
nominal  value  of  bonds  owned  in  State;  Kirtland  v.  Hotchkiss,  42 
Conn.  438,  19  Axn.  Rep.  550,  holding  money  demand  for  loan,  to  uon- 
resident  secured  by  foreign  real  estate,  taxable  property;  First  Nat, 
Bank  v.  Peterborough,  56  N.  H.  46,  22  Am.  Rep.  426,  sustaining  tax  on 
surplus  of  national  bank ;  *  Batterson  v.  Hartford,  50  Conn.  560,  sus- 
taining tax  on  shares  of  insurance  company,  whose  capital  in  govern- 
ment securities;  Mayor  v.  Macon  Sav.  Bank,  60  Ga.  137,  sustaining  tax 
on  banks  as  a  tape  on  business  not  conflicting  with  statutes  taxing  prop- 
erty of  banks;  Franklin  County  Court  v.  Deposit  Bank  of  Frankfort, 
87  Ky.  383,  9  S.  W.  215,  holding  statute  making  tax  on  capital  stock 
in  full  of  all  taxes,  prohibited  taxation  of  shares,  or  other  property; 
New  Orleans  v.  New  Orleans  Canal  etc.  Co.,  29  La.  Ann.  857,  holding 
government  securities  held  by  bank,  exempted  its  capital  from  taxation 
only  so  far  as  part  thereof;  St.  Louis  Bldg.  etc.  Assn.  v.  Lighter,  47 
Mo.  397,  and  Bank  of  Shrevcport  v.  Board  of  Assessments,  41  La.  Ann. 
•183,  186,  5  South.  408,  410,  both  holding  shares  taxable  though  capital 
in  government  securities;  American  Coal  Co.  v.  County  Commrs.  of 
Allegany  County,  59  Md.  193,  holding  stock  held  by  nonresidents  liable 
on  valuation,  including  real  estate  assets  not  within  State;  State  ex 
rel.  Mechanics  &  Traders  Ins.  Co.  v.  Board  of  Assessors,  47  La.  Ann. 
1502, 1506, 18  South.  465,  468,  holding  shares  in  manufacturing  corpora- 
tion owned  by  insurance  company,  taxable  though  property  of  former  ex- 
empt; Bank  of  Oxford  v.  Oxford,  70  Miss.  514,  12  South.  204,  holdini? 
bank  reporting  capital  stock  for  valuation  for  taxation  6f  its  shares 
could  i^ot  deduct  nontaxable  securities;  State  v.  8t.  Louis  etc.  Ry.  Co., 
77  Mo.  209,  holding  tax  on  shares  not  in  conflict  with  provision  exemp- 
ting corporation's  capital  stock;  Strafford  Nat.  Bank  v.  Dover,  58  N.  H. 
317,  holding  surplus  reserve,  proper  part  of  valuation  of  shares  for 
taxation ;  State  v.  Newark,  39  N.  J.  L.  382,  384,  sustaining  tax  on  shares 
in  national  bank;  Commissioners  of  Durham  County  v.  Blaokwell  Dur- 
ham Tobacco  Co.,  116  N.  C.  448,  21  S.  £.  425,  holding  taxation  of  capital 
stock  in  excess  of  real  and  personal  property,  and  of  shares,  not  double 
taxation;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.  145,  holding, 
under  statute  taxing  capital  stock  of  foreign*  corporations,  only  prop- 
erty within  State  was  taxable;  Commonwealth  y.  Charlottesville  etc. 
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R.  R.  Co.,  90  Va.  792,  44  Am.  St.  Rep.  951,  20  S.  E.  365,  holding  taxa- 
tion of  capital  stock  and  of  shares,  not  douhle  taxation;  Union  Bank 
of  Richmond  v.  Richmond,  94  Va.  318,  26  S.  E.  822,  holding,  in  valua- 
tion of  shares  for  taxation,  exempt  capital  stock  not  deductible ;  Lyman 
v.  First  Nat.  Bank,  6  Kan.  App.  75,  49  Pao.  639,  upholding  Kansas  law, 
requiring  bank  to  pay  the  shareholders'  tax;  Dyer  v.  Osborne,  11  R.  I. 
326,  23  Am.  Eep.  465,  Citizens'  Bank  v.  Bouny,  32  La.  Ann.  242,  apd 
North  Carolina  R.  R.  Co.  v.  Commissioners  of  Alamance,  91  N.  C.  468,  all 
arguendo. 

Distinguished  in  Commonwealth  v.  Walsh's  Trustee,  133  Ky.  109,  106 
S.  W.  241,  under  Ky.  Stats,  1903,  §  4088,  providing  that  stockholders 
of  corporations  required  to  pay  taxes  on  corporate  franchise  shall  not 
be  required  to  test  shares  so  long  as  corporation  pays  taxes  on  its 
property  and  franchises,  shares  in  corporation  paying  taxes  only  on  its 
property  in  State  were  not  exempt  from  taxation;  Marion  Nat.  Bank 
V.  Burton,  121  Ky.  877,  882,  10  L.  R.  A.  (N.  S.)  947,  90  S.  W.  945,  946, 
holding  State  banks  taxed  upon  their  capital  shares  were  entitled  to 
have  deducted  value  of  nontaxable  government  bonds  held  by  tliem; 
Foster  v.  Stevens,  63  Vt.  183,  13  L.  R.  A.  169,  22  Atl.  79,  holding  shares 
in  Canadian  bank,  whose  "stock",  taxed  not  taxable  under  local  stat- 
ute; Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  679,  48  L.  Ed.  857, 
19  Sup.  Ct.  641,  holding  Kentucky  tax  not  on  shares,  but  on  franchise, 
and  void  as  to  national  banks;  Conmionwealth  v.  Lackawanna  Iron 
etc.  Co.,  129  Pa.  St.  356,  18  Atl.  134,  holding  capital  stock  of  coal 
company  invested  in  Federal  securities,  not  taxable ;  Covington  City  Nat. 
Bank  v.  Covington,  21  Fed.  491,  holding  tax  on  shares  of  national  bank 
includes  shareholders'  property  in  surplus  fund,  and  tax  on  latter  in- 
valid; First  Nat.  Bank  v.  Richmond,  39  Fed.  314,  holding  city  tax  on 
national  bank  shares  in  solido  irrespective  of  residence  of  owners, 
collectible  from  bank,  invalid;  Boston  v.  Beal,  51  Fed.  308,  and  Baker 
V.  King  County,  17  Wash.  624,  50  Pac.  481,  both  holding  tax  on  shares 
of  national  bank  not  collectible  from  its  receiver,  where  property  rep- 
resented  by  shares  had  disappeared;  Stapylton  v.  Thaggard,  91  Fed. 
95,  33  C.  C.  A.  353,  to  same  effect;  The  Delaware  Railroad  Tax,  18 
Wall.  230,  21  L.  Ed.  896,  holding  tax  upon  value  of  shares  of  capital 
stock,  according  to  proportion  of  length  of  road  within  State,  to  whole 
road,  a  valid  tax  on  the  corporation ;  New  Orleans  v.  Houston,  119  U.  S. 
279,  30  L.  Ed.  415,  7  Sup.  Ct.  206,  holding  tax  on  shares  of  lottery  com- 
pany, which  company  required  to  pay  irrespective  of  dividends,  tax 
oa  corporate  property  not  permitted  by  its  charter. 

Tax  on  capital  stock 'of  corporations.    Note,  58  L.  B.  A.  521. 
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Shares  of  national  banks  are  subject  to  State  taxation. 
Approved  in  Williams  v.  City  of  Talladega,  16 :(  Ala.  641,  61  South. 
332,  foreign  telegraph  company  held  subject  to  license  tax  on  its  intra- 
state business;  Judy  v.  Beckwith,  137  Iowa,  35,  15  Ann.  Oas.  890,  15 
L.  B.  A.  (N.  8.)  142,  114  N.  W.  569,  upholding  taxation  of  shares  of 
foreign  corporation  held  within  State;  Merchants'  Nat.  Bank  v.  Ford, 
124  Ky.  410,  99  S.  W.  262,  upholding  statute  placing  note  payable  at 
incorporated  bank  in  State  on  same  footing  as  foreign  bill  of  exchange; 
State  V.  Farmers'  etc.  Sav.  Bank,  114  Minn.  107, 130  N.  W.  447,  holding 
municipal  bonds  of  territories  are  not  exempt  from  taxation,  in  hands 
of  savings  banks;  State  v.  People's  Nat.  Bank  75  N.  H.  33,  21  Ann.  Gas. 
1204,  70  Atl.  545,  quaere,  whether  statute  forbidding  any  association 
except  incorporated  savings  banks  from  using  language  to  indicate  that 
it  is  savings  bank  is  valid  as  to  national  bank;  Cleveland  Trust  Co.  v. 
Lander,  62  Ohio  St.  273,  56  N.  E.  1038,  upholding  State's  power  to  tax 
national  bank  shares ;  ^Lionberger  v.  Routfe,  9  Wall.  477,  19  K  Ed.  725, 
sustaining  validity  of  similar  Missouri  statute ;  Cummings  v.  Merchants' 
Nat.  Bank  of  Toledo,  101  U.  S.  156,  25  L.  Ed.  904,  holding  similar  Ohio 
statute  valid;  Van  Slyke  v.  Wisconsin,  154  U.  S.  581,  20  K  Ed.  240, 
14  Sup.  Ct.  1168,  sustaining  validity  of  Wisconsin  statute  taxing  na- 
tional bank  shares ;  Aberdeen  Nat.  Bank  v.  Chehalis  County,  166  U.  S. 
444,  41  L.  Ed.  1072,  17  Sup.  Ct.  630  (affirming  6  Wash.  65,  32  Pac 
1051),  sustaining  Washington  tax  on  bank  directly,  on  all  its  shares  of 
stock;  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania,  134  U.  S.  239,  33  L.  Ed. 
896,  10  Sup.  Ct.  536,  sustaining  tax  on  corporation  assessed  on  nominal 
value  of  its  bonds  held  in  the  State;  Merchants  etc.  Nat.  Bank  v« 
Pennsylvania,  167  U.  S.  466,  42  L.  Ed.  238, 17  Sup.  Ct.  831,  and  Maguire 
V.  Board  of  Revenue,  71  Ala.  418,  both  holding  statutes  making  national 
banks  alone,  agents  for  collecting  tax  on  shares,  valid;  First  Nat  Bank 
V.  Douglas  County,  3  Dill.  334,  Fed.  Cas.  4799,  sustaining  validity  of 
Nebraska  statute,  permitting  tax  on  national  bank  shares  to  be  enforced 
by  distraint  on  bank's  property;  Mclver  v.  Robinson,  53  Ala.  459,  sus- 
taining tax  on  national  bank  shares,  though  statute  exempted  property 
required  to  be  listed  for  taxation ;  Maguire  v.  Board  of  Revenue,  71  Ala. 
414,  sustaining  act  of  1880,  taxing  national  bank  shares,  allowing  share- 
holder to  deduct  debts  from  assessed  value  of  his  shares;  First  Nat. 
Bank  v.  Peterborough,  66  N.  H.  40,  44,  49,  22  Am.  Rep.  418,  424,  430, 
sustaining  tax  on  surplus  of  national  bank;  Williams  v.  Weaver,  75 
N.  Y.  36,  sustaining  tax  on  national  bank  shares,  irrespective  of  their 
situs  or  character  of  securities;  Hamson  v.  Vines,  46  Tex.  21,  22,  sus- 
taining tax  on  national  banks  under  assessment  for  taxation  of  "any 
shares  or  stock";  Stratton  v.  Collins,  43  N.  J.  L.  567,  St. Louis  Bldg.  etc. 
Assn.  V.  Lighter,  47  Mo.  397,  and  Bank  of  Shreveport  v.  Board  of  Asses- 
sors, 41  La.  Ann.  183, 186,  5  South.  408,  410,  all  holding  shares  taxable. 
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though  capital  in  govemment  securities;  Bank  of  Oxford  t,  Oxford, 
70  Miss.  514,  12  South.  204,  to  similar  effect;  Musk^on  t.  Lange, 
104  Mich.  20,  21,  62  N.  W.  159,  sustaining  statute  imposing  on  essiuer 
duty  of  charging  tax  on  shares  to  shareholder;  Strafford  Nat.  Bank  t. 
Dover,  58  N.  H.  317,  holding  surplus  reserve  not  exclude  in  valuation 
of  shares  for  taxation;  State  v.  Newark,  39  N.  J.  L.  385,  sustaining 
power  to  levy  shareholder's  tax  against  national  bank;  Kyle  v.  Mayor 
etc.  of  Fayetteville,  75  N.  C.  447,  holding  national  bank  shares  taxable 
in  place  where  bank  located ;  Buie  v.  Commissioners  etc.  of  Fayetteville, 
79  N.  C.  271,  holding,  under  local  laws,  national  bank  shares  taxable 
only  at  residence  of  person  listing  them  ;■  McLaughlin  v.  Chadwell,  7 
Heisk.  391,  sustaining  national  bank  share  tax,  though  certain  forms 
of  moneyed  capital  exempted;  dissenting  opinion  in  United  States  v. 
Baltimore  etc.  R.  R.  Co.,  17  Wall.  334,  21  L.  Ed.  602,  and  Paul  v.  Mc- 
Graw,  3  Wash.  303,  28  Pac.  534,  both  holding  capital  of  national  bank 
not  taxable  to  bank. 

Distinguished  in  Merchants'  State  Bank  v.  County  of  McHenny, 
31  N.  D.  110,  153  N.  W.  387,  holding  bank  is  not  subject  to  taxation 
for  value  of  its  shares  of  capital  stock;  Baldwin  v.  City  Council  of 
Montgomery,  53  Ala.  439,  holding  municipal  tax  on  national  bank  sh'ares, 
unauthorized  by  State  and  void;  Nat.  Commercial  Bank  v.  Mobile,  62 
Ala.  296,  34  Am.  'Rep,  21,  holding  taxation  upon  national  bank  shares 
in  gross,  a  tax  on  its  capital,  and  void,  but  remedy  at  law;  Sumpter 
County  V.  Nat.  Bank  of  Gainesville,  62  Ala.  469,  34  Am.  Bep.  33,  hold- 
ing assessment  upon  capital  stock  of  national  bank  to  be  paid  by  it 
for  its  shareholders,  void;  Pollard  v.  State,  65  Ala.  631,  holding  assess- 
ment on  national  bank  shares  void,  because  discriminative;  Waco  Nat. 
Bank  v.  Rogers,  51  Tex.  608,  holding  tax  on  shares  could  not  be  enforced 
Against  bank,  because  statute  did  not  so  provide:  Salt  Lake  etc.  Nat. 
Bank  v.  Golding,  2  Utah,  10,  holding  territorial  tax  on  capital  stock  of 
national  bank  unconstitutional;  Sioux  Falls  Nat.  Bank  v.  Swenson,  48 
Fed.  623,  dismissing  bill  to  enjoin  tax  on  national  bank  shares  for  want 
of  jurisdiction,  because  the  several  amounts  did  not  exceed  two  thou- 
sand dollars;  Hershire  v.  First  Nat.  Bank,  etc.,  35  Iowa,  275,  holding 
bank  not  liable  for  taxes  on  shares  unless  possessed  of  dividends  or 
property  of  shareholder;  First  Nat.  Bank  v.  Fisher,  46  Kan.  729,  26 
Pac.  483,  holding  assessment  of  stock  in  solido  against  bank,  invalid; 
Miller  v.  First  Nat.  Bank,  46  Ohio  St.  431,  21  N.  E.  863,  holding  bank 
not  liable  for  unpaid  taxes  on  shares  not  listed  against  shareholders. 

State  taxation  of  national  banks.    Note,  69  Am.  St  Bep.  43,  44,  46. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  292,  295. 

State  tax  on  national  banks.    Note^  45  L.  E.  A.  741. 
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Stlkte  statute  requiring  national  bank  to  pay  shareholder^  tax  merely 
makes  hank  agent  for  collection;  it  does  not  tax  the  bank. 

Approved  in  Brashaber  v.  Union  Pao.  By.  Co.,  240  U.  S.  25,  60  L.  £<L 
604,  36  Snp.  Ct.  245,  npholding  constitationality  of  income  tax  pro- 
visions of  tariff  act  of  October  3,  1913;  National  Safe  Dei)08it  Co.  v. 
Stead,  232  U.  8.  70,  58  L.  Ed.  511,  34  Snp.  Ct.  209  (afarming  250  lU. 
608,  Ann.  Gas.  1912B,  430,  95  N.  E.  983),  holding  law  prohibiting  safe 
deposit  companies  from  permitting  removal  of  contents  of  boxes  with- 
out retaining  assets  sufficient  to  pay  inheritance  tax  constitutional; 
Clement  National  Bank  v.  Vermont,  231  U.  S.  140,  58  L.  Ed.  157,  34 
Sup.  Ct.  31,  upholding  law  imposing  tax  upon  interest  bearing  deposits 
which  bank  may  pay  and  chaise  to  depositors ;  Illinois  Central  R.  B.  Co. 
V.  Kentucky,  218  U.  S.  562,  54  L.  Ed,  1151,  31  Sup.  Ct.  95,  holding  State 
is  not  precluded  from  fixing  liability  for  franchise  tax  upon  corporation 
actually  exercising  franchise  and  controlling  property  and  earnings; 
Citizens*  National  Bank  v.  Kentucky,  217  U.  S.  451,  452,  454,  54  L.  Ed. 
835,  836,  20  Sup.  Ct.  532,  upholding  retroactive  features  of  Kentucky 
act  of  1900,  making  it  duty  of  national  bank  officers  to  list  its  shares 
for  taxation  and  requiring  banks  to  pay  tax,  and  providing  penalty  for 
delinquency;  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597,  24  Sup. 
Ct.  318,  upholding  Md.  Laws,  1892,  c.  704,  as  amended  in  1900,  requir- 
ing owners  of  bonded  warehouses  to  pay  taxes  on  liquors  stored  and 
giving  them  lien  on  property  therefor;  Court  of  Commrs.  v.  State, 
172  Ala.  254,  55  South.  627,  holding  adjudication  by  commissioner  as 
to  entire  value  of  corporation's  property  is  no  bar  to  assessment  of 
taxes  upon  capital  stock;  First  Nat.  Bank  v.  Board  of  Equalization,  92 
Ark.  338,  342,  343,  122  S.  W.  989,  990,  991,  upholding  Kirby's  Digest, 
sections  6902,  6919-6924,  relative  to  taxation  and  listing  of  shares  in 
national  banks;  State  v.  Travelers'  Ins.  Co.,  73  Conn.  274,  47  Atl.  306, 
subjecting  resident  stockholders  to  municipal  tax  and  nonresident  stock- 
holders to  State;  Commonwealth  v.  Citizens'  Nat.  Bank,  117  Ky.  955, 
80  S.  W.  160,  upholding  Acts  1900,  p.  65,  c.  23,  relating  to  taxation  of 
national  bank  shares;  Minneapolis  etc.  Elevator  Co.  y.  Traill  County, 
9  N.  D.  221,  82  N.  W.  730,  upholding  tax  on  grain  in.  elevators,  ware- 
houses, and  grainhouses;  Casualty  Ins.  Co.  v.  Case,  82  Md.  564,  38 
L.  R.  A.  112,  34  Atl.  781,  holding  claim  for  taxes  on  shares  paid  by 
corporation  had  priority  over  debts  of  other  creditors;  Street  R.  R. 
V.  Morrow,  87  Tenn.  427,  2  L.  R.  A.  860,  11  S.  W.  353,  holding  statute 
taxing  corporate  property  and  requiring  from  corporation  shareholders' 
tax,  valid,  and  taxation  not  double;  Union  Bank  of  Richmond  v.  Rich- 
mond, 94  Va.  319,  26  S.  E.  822,  holding  bank  not  taxed  because  share- 
holders' tax  collectible  from  bank ;  Paul  v.  McQraw,  3  Wash.  303,  306, 
28  Pac.  534,  535,  holding  assessor  not  entitled  to  receive  list  of  stock- 
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holders  from  bank  which  furnished  list  of  shares ;  State  Bank  v.  Board 
of  Revenue,  91  Ala.  219,  8  South.  853,  allowing  bank  to  raise  question 
whether^  shareholders  might  deduct  their  debts  from  assessed  value  of 
stock. 

Distinguished  in  New  Orleans  Cotton  Exch.  Bank  v.  Board  of  Asses* 
sors,  35  La.  Ann  1157,  holding  statute  providing  for  taxation  of  shares 
and  payment  by  corporation,  not  applicable  to  an  exchange,  not  being 
a  money-making  corporation;  North  Carolina  R.  R.  Co.  v.  Commission- 
ers of  Alamance,  91  N.  C.  458,  holding  nonresident  holder  of  railroad 
shares  not  liable  to  taxation;  Northwestern  Loan  etc.  Co.  v.  Muggli, 
8  S.  D.  161,  65  N.  W.  442,  holding  bank  not  entitled  to  restrain  collec- 
tion of  tax  against  shareholders,  on  ground  of  invalidity. 

National  banks  and  other  Federal  inirtnuiientaUtles  are  withdrawn  from 
State  legislation  only  so  far  as  It  Interferes  with  their  efficiency  In  serving 
the  government;  so  a  statute  making  national  banks  agents  for  collection 
of  shareholders'  tax.  In  no  way  incapacitates  them,  and  Is  valid. 

Approved   in  Fidelity  &  Deposit   Co.  v.  Pennsylvania,   240   U.   S. 
323,  60  L.  Ed.  668,  36  Sup.  Ct.  300,  holding  surety  company,  by  becom- 
ing surety  on  bonds  required  by  United  States,  does  not  become  exempt 
from  State  tax  on  premiums  received;  Farmers'  etc.  Saving  Bank  v. 
Minnesota,  232  U.  S.  522,  525,  58  L.  Ed.  709,  711,  34  Sup.  Ct.  354, 
holding  bonds  issued  by  territorial  municipalities   are  exempt  from 
State  taxation  as  obligations  of  Federal  agency;  Hibernia  Sav.  &  Loan 
Soc.  V.  San  Francisco,  200  U.  S.  314,  50  L.  Ed.  496,  26  Sup.  Ct.  265, 
treasury  checks  for  interest  accrued  on  government  bonds  are  taxable 
by  State  in  hands  of  owner;  Covington  v.  First  Nat.  Bank,  198  U.  S. 
Ill,  49  L.  Ed.  969,  25  Sup.  Ct.  562,  holding  Ky.  Act  March  21,  1900, 
making  national  banks  liable  for  taxes  for  past  years  on  capital  stock, 
is  void,  where  previously  national  banks  not  required  to  return  shares 
held  outside  of  State;  Corry  v.  Baltimore,  196  U.  S.  475,  108  Am.  St. 
Rep.  871,  49  L.  Ed.  561,  25  Sup.  Ct.  297,  upholding  Md.  Code  Pub. 
Gen.  Laws,  art.  81,  imposing  on  nonresident  stockholder  in  domestic 
corporation  personal  liability  for  taxes  on  his  stock  enforceable  by  per- 
sonal action  by  corporation ;  Knowlton  v.  Moore,  178  U.  S.  61,  44  L.  Ed. 
978,  20  Sup.  Ct.  755,  holding  Federal  revenue  war  tax  on  inheritances 
and  devises  valid;  National  Bank  of  Commerce  v.  Allen,  223  Fed.  476, 
139  C.  C.  A.  20,  tax  levied  by  State  on  national  bank  shares  and  paid 
in  first  instance  by  bank  as  required  by  State  statute,  is  not  "tax  im- 
posed under  authority  of  the  State"  within  corporation  tax  law  of 
1909,  which  bank  may  deduct  from  its  gross  income  to  ascertain  taxable 
net  income;  Ex  parte  White,  228  Fed.  91,  holding  member  of  army 
exempt  from  poll  tax;  Larabee  v.  Dolley,.175  Fed.  393,  holding  bank 
guaranty  law  of  Ejtnsas  unconstitutional  as  its  effect  is  to  destroy 
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business  of  national  banks;  Charleston  Nat.  Bank  v.  Melton,  171  Fed. 
748,  upholding  State  statute  requiring  cashier  of  national  bank  to  pay 
taxes  assessed  against  stockholders;  Hibernia  Savings  &  Loan  Soc.  v. 
San  Francisco,  139  Cal.  208,  72  Pac.  921,  holding  checks  drawn  upon 
treasury  of  United  States  payable  on  demand  subject  to  State  and  Fed- 
eral taxation;  Cogswell  v.  Second  Nat.  Bank,  76  Conn.  254,  56  Atl.  575, 
upholding  appointment  of  receiver  for  national  bank;  Shainwald  v. 
First  Nat.  Bank,  18  Idaho,  294,  109  Pac.  258,  upholding  statute  impos- 
ing upon  bank  duty  of  collecting  tax  on  its  shares;  First  Nat.  Bank  v. 
Commonwealth,  143  Ky.  821,  Ann.  Gas.  1912D,  378,  34  L.  B.  A.  (N.  8.) 
54,  137  S.  W.  520,  holding  Kentucky  law  whereby  real  estate  held  by 
national  bank  for  more  than  five  years  might  escheat  to  State  was 
valid;  Union  Trust  Co.  v.  Thomas,  105  Md.  522,  66  Atl.  455,  holding 
that  mortgage  became  due  upon  failure  of  corporation  to  pay  tax  upon 
its  capital  stock;  Carstairs  v.  Cochran,  95  Md.  503,  52  Atl.  603,  re- 
quiring distiller  to  pay  tax  for  owner  not  unreasonable  or  unlawful; 
State  V.  Shryack,  179  Mo.  440,  78  S.  W.  812,  under  Laws  1895,  p.  242, 
real  estate  of  banks  must  be  assessed  to  corporation,  the  personalty 
not  at  all,  and  shares  in  names  of  stockholders;  State  v.  Fleming,  70 
Neb.  538,  97  N.  W.  1068,  upholding  Laws  1903,  c.  73,  taxing  insurance 
companies;  Mechanics'  Nat.  Bank  v.  Baker,  65  N.  J.  L.  115,  46  Atl. 
586,  tax  on  bank  for  shares  held  by  nonresidents  valid;  McAlester- 
Edwards  Coal  Co.  v.  Trapp,.  43  Okl.  517,  141  Pac.  797,  holding  State 
statute  in  re  filing  reports  of  revenue  and  payment  of  tax  thereon  is 
not  invalid  us  restriction  upon  Federal  government  in  intercourse  with 
Indian  tribes;  State  v.  First  Nat.  Bank,  61  Or.  560,  Ann.  Oas.  1914B, 
153,  123  Pac.  715,  holding  statutes  relating  to  escheat  of  bank  deposit 
do  not  impair  functions  of  national  agencies  and  are  valid,*  State  v. 
Clement  Nat.  Bank,  84  Vt.  182,  192,  Ann.  Gas.  1912D,  2»,  78  Atl.  950, 
954,  holding  State  hds  power  to  tax  deposits  of  resident  owners  only; 
Hawley  v.  Hurd,  72  Vt.  125,  47  Atl.  402,  upholding  act  making  nego- 
tiable paper  transferred  to  banks  outside  State  only  subject  to  trustee 
process  before  notice  of  transfer ;  dissenting  opinion  in  First  Nat.  Bank 
V.  City  Council  of  Estherville,  150  Iowa,  106,  129  N.  W.  479,  majority 
holding  assessment  for  taxation  on  shares  of  national  bank  stock  where 
under  code  shares  of  State  and  savings  banks  are  not  taxable  is  invalid 
discrimination  against  national  banks;  dissenting  opinion  in  Schlesinger 
V.  Gilhooly,  189  N.  Y.  17,  19,  26,  12  Ann.  Gas.  1138,  81  N.  E.  625,  628, 
majority  holding  passage  of  act  by  Congress  in  relation  to  usury  as 
applied  to  national  banks,  valid  exercise  of  its  powers;  Thomson  v. 
Pacific  R.  R.  Co.,  9  Wall.  590,  591,  19  L.  Ed.  798,  holding  Kansas  tax 
on  State  railroads,  mortgaged  to  the  United  States  and  paying  per- 
centage of  net  earnings  to  United  States,  valid;  Union  Pacific  R.  R. 
VI— «4 
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Co.  V.  Peiiiston,  18  Wall.  36,  21  L.  Ed.  79S  (aflftrming  Union  Pac.  R.  R. 
Co.  V.  Lincoln  Co.,  1  Dill.  321,  322,  Fed.  Cas.  14,378),  sustaining  validity 
of  Nebraska  tax  on  property  of  railroad  partly  controlled  by  and  in 
sei-vice  of  United  States ;  Waite  v.  Dowley,  94  U.  S.  633,  24  L.  Ed.  182, 
holding  statute  of  Vermont,  requiring  cashiers  of  national  banks  to 
furnish  clerks  of  towns  witH  lists  of  shareholders,  valid ;  Western  Union 
Tel.  Co.  V.  Massachusetts,  126  U.  S.  661,  662,  31  L.  Ed.  794,  8  Sup.  Ct. 
965,  sustaining  tax  on  property  of  corporation  within  State  though  com- 
pany had  accepted  rights  conferred  by  Revised  Statutes,  section  6263; 
Central  Pacific  R.  R.  Co.  v.  California,  162  U.  S.  121,  40  L.  Ed.  918, 
16  Sup.  Ct.  777,  sustaining  State  tax  on  railroad  holding  Federal  fran- 
chise ;  McClellan  v.  Chipman,  164  U.  S.  367,  41  L.  Ed.  465,  17  Sup.  Ct. 
87,  sustaining  applicability  to  claims  by  national  banks  against  in- 
solvent debtors,  of  Massachusetts  statute  against  fraudulent  prefer- 
ences; Sweatt  V.  Boston  etc.  R.  R.  Co.,  3  Cliff.  362,  Fed.  Cas.  13,684, 
liolding  railroads  chartered  by  State  subject  to  Federal  bankruptcy 
acts;  Western  Union  Tel.  Co.  v.  New  York,  38  Fed.  660,  3  L.  B.  A.  454, 
holding  statute  requiring  wires  to  be  laid  under  ground  valid  as  to 
telegraph  company  becoming,  under  act  of  1866,  agent  of  United  States ; 
First  Nat.  Bank  v.  Peterborough,  66  N.  H.  42,  22  Am.  Rep.  421,  sus- 
taining tax  on  surplus  of  national  bank;  First  Nat.  Bank  v.  Lamb, 
.50  N.  T.  99,  104,  10  Am.  Rep.  441,  446,  holding  defense  of  usury,  under 
State  statute,  valid  against  national  bankj  Dow  v.  Irasbuigh  National 
Bank  of  Orleans,  60  Vt.  116,  28  Am.  Bep.  495,  holding  State  courts 
have  jurisdiction  over  action  under  local  statute  to  recovery  of  usurious 
interest  paid  national  banks;  Winter  v.  Baldwin,  89  Ala.  486,  7  South. 
736,  holding  national  banks  subject  to  statute  allowing  stockholders  to 
inspect  books;  Iowa  v.  Fields,  98  Iowa,  762,  62  N.  W.  666,  holding  act 
making  taking  of  deposits  by  officers  of  insolvent  banks  a  felony,  ap- 
plicable to  national  banks;  Thomas  v.  Farmers'  etc.  Nat.  Bank,  46  Md. 
63,  holding  statute  permitting  converted  national  banks  to  sue  under 
old  name,  constitutional ;  Chipman  v.  McClellan,  169  Mass.  371,  34  N.  E. 
382,  holding  statute  against  fraudulent  preferences  applicable  to 
national  banks;  Elmira  Nat.  Bank  v.  Davis,  142  N.  Y.  694,  697,  26 
L.  R.  A.  550,  551,  37  N.  E.  646,  647,  holding  statute  giving  savings 
banks  having  deposits  in  national  banks  preference,  valid;  State  v. 
First  Nat.  Bank,  2  S.  D.  672,  61  N.  W.  688,  holding  national  bank  sub- 
ject to  penal  statute  against  usury;  Steadman  v.  Redfield,  8  Baxt.  339, 
compelling  national  bank  to  return  usurious  interest,  under  local  law; 
Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  32,  sustaining  license 
tax  on  telegraph  company  though  an  agency  of  government;  People 
V.  Commissioners,  76  N.  Y.  76,  holding  deduction  of  United  States 
bondii  from  assessment,  at  par  value,  instead  of  market  value,  proper; 
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Western  Union  Tel.  Co.  v.  State,  65  Tex.  319,  holding  occupation  tax  on 
telegraph  company  under  congressional  regulation,  valid;  State  v.  New 
York  etc.  R.  R.  Co.,  60  Conn.  334,  22  Atl.  767,  sustaining  tax  on 
railroad  running  into  other  States. 

Distinguished  in  Knoxville  Traction  Co.  v.  McMillan,  IH  Tenn.  525, 
66  L.  B.  A.  296,  77  S.  W.  666^  holding  void  Acts  1903,  p.  599,  c.  257, 
making  railroad  leasing  advertising  privilege  liable  for  tax  on  business 
of  advertising  in  cars;  Pollard  v.  State,  66  Ala.  631,  holding  assess- 
ment on  national  bank  shares  void,  because'  discriminating  in  favor 
of  other  moneyed  capital ;  Salt  Lake  etc.  Nat.  Bank  v.  Qolding,  2  Utah, 
7,  holding  territorial  tax  on  capital  stock  of  national  bank,  void;  Doty 
V.  First  Nat.  Bank,  3  N.  D.  16,  17  L.  R.  A.  262,  53  N.  W.  80,  holding 
transferability  of  national  bank  stock  not  affected  by  local  registry 
acts;  Camden  v.  Camden  Village  Corp.,  77  Me.  536,  1  Atl.  691,  holding 
municipal  tax,  on  village  buildings,  void ;  Mayor  etc.  of  Macon  v.  First 
Nat.  Bank  etc.  of  Macon,  59  Q-a.  648,  enjoining  municipal  business  tax 
on  national  bank;  Van  Brocklin  v.  Tennessee,  117  U.  S.  177,  29  L.  Ed. 
854,  6  Sup.  Ct.  684,  holding  land  sold  for  taxes  under  act  of  Congress, 
and  purchased  by  United  States,  not  subject  to  State  taxation  while 
held  by  United  States;  Covington  City  Nat.  Bank  v.  Covington,  21  Fed. 
489,  holding  tax  on  furniture  and  surplus  fund  of  national  bank  in- 
valid; Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  679,  48  I^.  Ed. 
867,  19  Sup.  Ct.  541,  holding  Kentucky  tax  a  tax  on  franchise  and  void 
as  to  national  banks;  In  re  Sheffield,  64  Fed.  836,  holding  Kentucky 
tax  on  peddlers  vending  patent  ri^ts,  void ;  Northern  Pacific  R.  R.  Co. 
v.  Carland,  5  Mont.  176,  3  Pac.  149,  holding  taxation  of  personal  prop- 
-erty  attached  to  right  of  way  exempted  by  railroad's  congressional 
charter  void;  Mallon  v.  Hyde,  76  Fed.  388,  refusing  to  remand  action 
against  officers  of  national  bank  to  recover  deposits  wrongfully  received 
under  Washington  statute;  dissenting  opinion  in  Central  Pacific  R.  B. 
€0.  V.  California,  162  U.  S.  148,  154,  40  L.  Ed.  922,  924,  16  Sup.  Ct. 
787,  789,  majority  sustaining  State  tax  on  railroad  holding  Federal 
franchise. 

On  writ  of  error  Supreme  Oourt  will  not  consider  point  not  raised  In 
State  court. 

Approved  in  Cleveland  etc.  R.  R.  Co.  v.  City  of  Cleveland,  235  U.  S. 
58,  69  L.  Ed.  128,  35  Sup.  Ct.  21,  contention  made  in  highest  State  coui*t 
cannot  be  enlarged  by  assignments  of  error;  Robinson  v.  Belt,  187  U.  S. 
50,  47  L.  Ed.  69,  23  Sup.  Ct.  19,  refusing  to  consider  objection  as  to 
form  of  judgment ;  Harding  v.  Giddings,  73  Fed.  341,  19  C.  C.  A.  508, 
refusing  to  consider  agreement  to  convey,  not  set  up  in  pleadings  nor 
passed  upon  by  court  of  original  jurisdiction;  Union  Bank  of  Rich- 
.mond  V.  Richmond,  94  Va.  320,  26  S.  E.  822,  refusing  to  consider 
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objections  to  tax  not  raised  in  court  below  nor  in  pleadings;  United 
States  V.  American  Bell  TeL  Co.,  167  U.  S.  263,  42  L.  Ed.  162,  17  Sup. 
Ct.  819,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  577. 

Miscellaneous.  Cited  in  Dimmick  v.  Register,  92  Ala.  460,  9  South. 
80,  on  rights  of  creditors  of  insolvent  corporations  against  assignees. 

9  WaU.  864r-370,  19  Im.  Ed.  734,  JONES  T.  BOLLES. 

Eaulty  always  lias  Jurisdiction  of  fraud  and  it  does  not  depend  on 
discovery. 

Approved  in  Simpson  v.  Western  Hardware  etc.  Co.,  227  Fed.  308, 
holding  suit  by  trustee  to  recover  property  fraudulently  transferred  can 
be  maintained  in  court  of  equity;  Levi  v.  Mathews,  145  Fed.  154,  76 
C.  C.  A.  122,  Federal  court  at  law  cannot  entertain  defense  setting 
up  fraud  in  procuring  contract  sued  on ;  Parker  v.  Black,  143  Fed.  561, 
bankruptcy  trustee  may  sue  in  equity  to  recover  payment  made  by 
bankrupt  to  creditor  as  voidable  preference;  Manning  v.  Berdan,  135 
Fed.  161,  upholding  jurisdiction  of  bill  to  enjoin  action  at  law  on  note 
obtained  by  fraud,  and  to  cancel  same;  Wall  v.  Cox,  101  Fed.  412,  41 
C.  C.  A.  408,  sustaining  bill  by  trustee  to  annul  bill  of  sale  of  property 
made  by  bankrupt;  Cox  v.  Wall,  99  Fed.  549, -upholding  bankruptcy 
court's  jurisdiction  of  suit  by  trustee  to  recover  property  fraudulently 
conveyed ;  Tyler  v.  Savage,  143  U.  S.  95,  36  L.  Ed.  89,  12  Sup.  Ct.  345, 
taking  jurisdiction  over  bill  for  discovery  and  recovery  of  money  paid 
for  treasury  stock  of  insolvent  corporation;  Goodenow  v.  Milliken,  1 
Hask.  354,  Fed.  Cas.  5535,  sustaining  assignee's  bill  to  recover  money 
paid  as  fraudulent  preference;  Mann  v.  Appel,  31  Fed.  383,  sustaining 
bill  for  recovery  of  property,  fraudulently  conveyed,  though  no  dis- 
covery prayed;  Boyes  v.  Green  Mountain  Falls  Town  &  Imp.  Co.,  3 
Colo.  App.  302,  33  Pac.  80,  ordering  cancellation  of  inequitable  con- 
veyance and  agreement. 

Distinguished  in  General  Elec.  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  466,  denying  injunction  to  restrain  violation  of  contract  for 
manufacture  and  sale  of  goods  which  provided  penalty  for  violation 
thereof;  Craig  v.  Leitensdorfer,  123  U.  S.  210,  31  L.  Ed.  122,  8  Sup.  Ct. 
96,  dismissing  bill  seeking  to  establish  invalidity  of  defendant's  title, 
because  of  land  commissioner's  fraud. 

Where  an  agreement  entitling  creditor  to  large  claims  against  corpora- 
tion,  is  fraudulently  concealed  by  Mm  from  persons  induced  by  him  to  pur- 
chase the  stock,  its  cancellation  is  only  effectual  relief,  and  equity  will  not 
leave  parties  tq  their  remedy  at  law. 
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Approved  in  Hosier  v.  Walter,  17  Okl.  308,  87' Pac.  878,  plaintiff 
need  not  plead  want  of  adequate  remedy  at  law;  Bischoffsheim  v.  Bait-' 
zer,  22  Blatchf.  283,  20  Fed.  892,  taking  jurisdiction  over  bill  to  set 
aside  sale  of  worthless  bonds  by  agent  to  principal;  Taylor  v.  Taylor, 
74  Me.  588,  sustaining  assignee's  bill  against  creditor  holding  under 
fraudulent  preference;  Cornell  v.  Corbin,  64  Cal.  201,  30  Pac.  630, 
allowing  vendee  and  assignee  of  mine,  to  corporation,  to  plead  vendor's 
fraud  in  foreclosure  by  vendor  against  corporation. 

Distinguished  in  Buzard  v.  Houston,  119  U.  S.  352,  30  L.  Ed.  464,  7 
Sup.  Ct.  252,  dismissing  bill  to  cancel  substituted  agreement  where 
legal  remedy  for  deceit  adequate;  Alger  v.  Anderson,  92  Fed.  709,  dis- 
missing bill,  waiving  fraud,  seeking  daniiages  for  deficiency  of  land, 
caused  by  partial  failure  of  vendor's  title;  Wilson  v.  Seymour,  76  Fed. 
682,  22  C.  C.  A.  477^  refusing  relief  against,  decree  establishing  a 
waived  vendor's  lien  on  corporate  property,  entered  without  stock- 
holder's opposition. 

In  action  by  stockholders,  to  annul  agreement  establishing  creditor's 
claims  against  corporation,  fraudulently  concealed  from  them  before  pur- 
chase of  stock,  corporation  is  proper  party. 

Approved  in  Cornell  v.  Corbin,  64  Cal.  201,  30  Pac.  630,  ruling  simi- 
larly in  action  to  foreclose  mortgage  given  to  fraudulent  vendor  of  mine 
transferred  to  corporation;  State  v.  Burke,  33  La.  Ann.  505,  arguendo. 

In  action  by  stockholder  to  annul  agreement  between  corporation  and  a 
creditor,  his  allegation  that  he  purchased  shares  for  twenty-five  thousand 
dollars,  on  his  own  account  and  in  trust  for  others,  shows  sufficient  interest 
in  plaintiff. 

Approved  in  Wood  v.  Deskins,  141  Fed.  507,  72  C.  C.  A.  558,  where 
there  is  no  controversy  between  one  joint  vendor  and  purchaser  who 
has  dispute  with  others  as  to  rights  under  contract,  first  vendor  who 
refused  to  join  suit  and  was  made  defendant  cannot  be  aligned  as 
complainant  to  defeat  Federal  jurisdiction. 

Distinguished  in  Shewalter  v.  Lexington,  143  Fed.  166,  denying  Fed- 
eral jurisdiction  over  suit  to  quiet  title  as  against  street  improvement 
certificates  amounting  to  less  than  two  thousand  dollars;  Smith  v. 
Adams,  130  U.  S.  175,  32  L.  Ed.  898,  9  Sup.  Ct.  569,  holding  promise, 
conditioned  on  county  seat  election,  to  convey  land  exceeding  in  value 
five  thousand  dollars  to  county,  did  not  confer  jurisdiction  over  con- 
tested election. 

Actions  by  stockholders  on  behalf  of  corporations.    Note,  97  Am* 
St.  Rep.  46. 

9  Wall.  370-373,  19  L.  Ed.  677,  MEPHAMS  y.  BIESSEIi. 

Not  cited. 
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9  WaU.  873-^86,  19  L.  Ed.  717,  BANK  Or  WA8HINOTON  v.  NOOK. 
Not  cited. 

9  WalL  387-394,  19  Is.  Ed.  736,  BUSHNEUi  ▼.  KENNEDY. 

Suitor  in  Federal  court  mtuit  plead  facta  ^nfhith  give  court  JurisdictioiL 
Approved  in  Continental  Ins.  Co.  v.  Rhoads,  119  U.  S.  239,  80  L.  Ed, 
380,  7  Sup.  Ct.  193,  reversing  judgment  where  diverse  citizenship  ap- 
peared only  by  inference;  Dexter  v.  Sayward^  84  Fed.  304,  holding  jur- 
isdiction on  removal  not  subject  to  collateral  attack  where  jurisdictional 
facts  not  in  record. 

Ohose  in  action  includes  debts  and  damages  for  braacli  of  contract  or 
for  torts  connected  with  contract. 

Approved  in  Power  etc.  Co.  of  Clear  Lake  v.  Bank  of  Woodland,  226 
Fed.  701  (aflirming  213  Fed.  Ill),  right  to  recover  money  paid  under  con- 
tract to  purchase  corporate  stock  is  chose  in  action ;  Waterman  v.  Chesa- 
peake &  0.  Ry.  Co.,  199  Fed.  668,  holding  in  suit  by  assignee  of  claim, 
residence  of  assignor,  and  not  that  of  plaintiff,  determines  question 
whether  diverse  citizenship  exists ;  Goldfiian  v.  Fumess,  101  Fed.  468,  dis- 
missing libel  under  statutes  prohibiting  court  entertaining  suits  upon 
choses  in  action  by  assignee  when  principal  barred;  Simons  v.  Ypsilanti 
Paper  Co.,  33  Fed.  195,  holding  right  to  damages  for  refusal  to  accept 
merchandise  purchased  orally  a  chose  in  action. 

Eleventh  section  of  Judiciary  Act,  prohibiting  acanisitlon  of  Jurisdic- 
tion by  assignment  of  chose  in  action,  applies  only  to  "contracts  having 
contents/'  as  a  promise  to  pay,  not  to  a  claim  for  damages  for  tort  or  breach 
of  contract. 

Approved  in  Brown  v.  Fletcher,  235  U.  S.  596,  697,  59  L.  Ed.  877, 
35  Sup.  Ct.  154,  suits  to  enforce  rights  in  and  to  corpus  of  trust  estate 
of  persons  claiming  under  assignee  of  part  of  beneficiaries'  interest  in 
testamentary  trust  by  terms  of  which  estate  was  to  be  held  by  trustee 
to  pay  inconie  to  beneficiary  until  he  reached  certain  age  is  not  within 
Judicial  Code,  §  24 ;  IngersoU  v.  Coram,  211  U.  S.  361,  53  L.  Ed.  227, 
29  Sup.  Ct.  92,  holding  Circuit  Court  of  United  States  had  jurisdiction 
to  enforce  lien  for  professional  services,  on  property  within  district, 
although  some  of  defendants  did  not  reside  there;  Hoadley  v.  Day,  128 
Fed.  304,  upholding  under  act  March  3,  1887,  c.  373,  preventing  suit  in 
Federal  court  as  assigned  note  except  where  plaintiff  could  sue  without 
assignment,  foreclosure  of  trust  deed;  Buckingham  v.  Dake,  112  Fed. 
261,  50  C.  C.  A.  492,  holding  replevin  by  assignee  of  note  secured  by 
mortgage  not  suit  to  recover  contents  of  chose  in  action;  Thompson  v. 
Perrine,  106  U.  S.  593,  27  L.  Ed.  800,  1  Sup.  Ct.  568,  taking  jurisdiction 
over  cause  of  action  on  coupons  payable  to  bearer;  Chickaming  v.  Car- 
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penter,  106  U.  S.  666,  27'K  Ed.  808,  1  Sup.  Ct.  622,  taking  jurisdiction 
over  cause  of  action  on  bond  payable  to  citizen  of  State  or  bearer;  Am- 
bler V.  Eppinger,  137  U.  S.  483,  84  L.  Ed.  766,  11  Sup.  Ct.  174,  taking 
jurisdiction  over  cause  of  action  trespass  for  cutting  trees;  Holmes  v» 
Goldsmith,  147  U.  S.  161,  87  L.  Ed.  122,  13  Sup.  Ct.  291,  action  by  in- 
dorsees, nominal  indorser  being  original  promisor;  Conn.  v.  Chicago  B. 
etc.  R.  Co.,  48  Conn.  178,  taking  jurisdiction  over  cause  of  action  for 
overcharge  on  freight ;  Adams  v.  County,  etc.,  23  Fed.  213,  taking  juris- 
diction over  cause  of  action  on  county  warrants;  Chase  v.  Sheldon  etc. 
Co.,  56  Fed.  626,  allowing  assignee  of  three  notes,  each  under  two  thou- 
sand'dollars,  in  favor  of  different  persons,  to  sue  in  Federal  courts 
Marine  Ins.  Co.  v.  St.  Louis  etc.  By.  Co.,  41  Fed.  645,  arguendo. 

Distinguished  in  Kolze  v.  Hoadley,  200  U.  S.  82,  85,  50  L.  Ed.  880^ 
882,  26  Sup.  Ct.  220,  suit  to  foreclose  trust  deed  cannot  be  maintained 
in  Federal  court  unless  assignor  could  sue  therein,  though  bill  prays 
cancellation  of  release  for  fraud;  Utah-Nevada  Co.  v.  De  Lamar,  133 
Fed.  119,  66  C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover 
money  due  thereon  cannot  be  brought  in  Federal  court  unless  assignor 
could  sue  therein;  Corbin  v.  Black  Hawk  County,  105  U.  S.  006,  26 
L.  Ed.  1189,  denying  Federal  jurisdiction  over  assigned  cause,  of  action 
to  enforce  contract  of  sale  of  land;  Blacklock  v.  Small,  127  U.  S.  103, 
104,  82  L.  Ed.  78,  8  Sup.  Ct.  1098,  1099,  denying  Federal  jurisdiction 
over  action  to  annul  satisfaction  of  bond  and  mortgage  by  children  of 
payee ;  Simons  v.  Tpsilanti  Paper  Co.,  33  Fed.  194, 195,  denying  Federal 
jurisdiction  over  action  for  damages  for  refusal  to  accept  merchandise 
purchased  orally;  Jackson  v.  Pearson,  60  Fed.  117,  denying  Federal 
jurisdiction  over  action  for  recovery  of  county  bonds  in  aid  of  railroad; 
Robb  V.  Parker,  3  S.  C.  69,  refusing  to  remove  action  on  assigned  bond 
at  request  of  defendant. 

B^strlction  in  Eleventh  Section  of  Judiciary  Act,  on  Jurisdiction  of  Fed- 
eral courts  over  assigned  causes  of  action,  does  not  apply  to  cases  removed 
ftom  State  courts,  provided  for  in  twelfth  section. 

Approved  in  Ban  v.  Columbia  etc.  Ry.  Co.,  117  Fed.  25,  54  C.  C.  A. 
407,  denying  jurisdiction  of  suit  brought  by  partner  in  own  right  and 
as  assignee  of  copartner  unless  proper  citizenship  of  assignor  shown. 
In  reliance  on  this  principle,  jurisdiction  of  Federal  courts  over  assigned 
causes  of  action  has  been  sustained,  though  original  parties  citizens  of 
the  same  State,  in  the  following  cases:  Lexington  v.  Butler,  14  Wall. 
293,  20  L.  Ed.  812,  action  on  bonds;  Claflin  v.  Commonwealth  Ins.  Co., 
110  U.  S.  91,  92,  28  L.  Ed.  79,  3  Sup.  Ct.  510,  construing  act  of  1875 
similarly,  in  action  on  insurance  policy;  Waterbuiy  v.  Laredo,  3  Woods, 
373,  374,  Fed.  Cas.  17,252,  action  on  contract;  Hobby  v.  Allison,  13  Fed. 
'402,  404,  action  on  contract  removed  by  plaintiff;  Rosenblatt  v.  Reliance 
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Lumber  Co.,  18  Fed.  707,  708,  action  on  assigned  account  removed  by 
plaintiff;  Bell  v.  Noonan,  19  Fed.  226,  action  for  damages  on  contract 
removed  by  plaintiff;  Glenn  v.  Walker,  27  Fed.  578,  action  by  trustee 
and  assignee  of  corporation;  Lawton  v.  Blitch,  30  Fed.  642,  denying 
motion  to  remand  by  consent,  action  on  note;  Kansas  City  etc.  R.  R.  Co.  v. 
Interstate  Lumber  Co.,  37  Fed.  6,  where  both  parties  nonresidents  of 
district  where  suit  was  brought;  Ayres  v.  Western  R.  R.  Co.,  46  N.  Y. 
264,  action  for  value  of  paper  shipped  on  defendant's  road;  Chase  v. 
Sheldon  Roller  Mills  Co.,  56  Fed.  626,  action  on  three  notes,  each  under 
two  thousand  dollars,  payable  to  different  persons;  Fidelity  Trust  Co. 
v.  Gill  Car  Co.,  26  Fed.  740,  sustaining  jurisdiction  of  Federal  court 
of  removed  cause,  because  of  jurisdiction  of  State  court  over  subject 
matter;  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  862,  1  K  B.  A.  73» 
arguendo. 

Criticised  in  Glass  v.  Concordia  Parish  Police  Jury,  176  U.  S.  210, 
44  L.  Ed.  437,  20  Sup.  Ct.  347,  denying  jurisdiction  over  suit  upon  war- 
rant acquired  by  plaintiff,  a  nonresident,  at  judicial  sale. 

Distinguished  in  Venner  v.  Great  Northern  Ry.  Co.,  163  Fed.  413,  hold- 
ing equity  rule  94,  precluding  stockholder  under  certain  circumstances 
to  maintain  suit,  governs  although  cause  was  removed  from  State  court 
where  it  can  be  maintained;  Mexican  Nat.  R.  R.  Co.  v.  Davidson,  157 
U.  S.  207,  39  L.  Ed.  675,  15  Sup.  Ct.  565,  denying  jurisdiction,  under 
act  of  1888,  over  action  upon  debt,  assigned  and  removed;  Berger  v. 
County  Commrs.  etc.,  2  McCrary,  484,  5  Fed.  24,  remanding  cause  re- 
moved by  plaintiff's  assignee  after  suit  begun;  Ferry  v.  Merrimack,  18 
Fed.  659,  660,  662,  663,  denying  plaintiff,  assignee  of  resident  of  same 
State  as  defendant,  right  to  remove;  dissenting  opinion  in  Gaines  v. 
Fuentes,  92  U.  S.  24,  23  L.  Ed.  529»  majority  sustaining  jurisdiction  on 
removal  of  action  to  annul  will  and  restrain  enforcement  of  its  probate. 

Defendant  wlio  removes  suit  on  assigned  cause  of  action  to  Federal 
court,  waives  objection  to  jurisdiction,  that  original  cause  of  action  was 
between  citizens  of  same  State. 

Approved  in  Greevy  v.  Jacob  Tome  Institute,  132  Fed.  409,  where 
State  court  acquired  jurisdiction  of  suit  by  attachment  against  foreign 
corporation  under  State  statute.  Federal  court  had  jurisdiction  on  re- 
moval by  defendant;  Empire  Min.  Co.  v.  Propeller  Tow  Boat  Co.,  108 
Fed.  903,  holding  act  of  defendant  removing,  waiver  of  privilege  of 
objecting  to  suit  in  district  other  than  residence;  Viarginia-Carolina 
Chemical  Co.  v.  Sundry  Ins.  Co.,  108  Fed.  454,  determining  suit  between 
corporations  neither  of  whom  reside  in  district  where  court  held;  War- 
ner V.  Jenks,  12  App.  D.  C.  115,  quaere,  whether  defendant  should  be 
permitted  to  question  jurisdiction  invoked  by  himself;  Finley  v.  Cham- 
berlin,  46  Fla.  587,  35  South.  3,  applying  rule  to  change  of  venue  for 


1017  NOONAN  V.  BRADLEY.  9  WaU.  394-408 

disqualifioation  of  judge;  Hinds  v.  Keith,  57  Fed.  13,  6  C.  C.  A.  231, 
where  removal  waived  pleas  in  abatement  setting  up  personal  privilege; 
Parmer  v.  Nat.  Life  Assn.,  138  N.  Y.  271,  33  N.  E.  1076,  where  cause 
was  remanded  after  removal  on  defendant's  petition;  Bodgers  v.  Pitt, 
96  Fed.  677,  where  transfer  of  interest  took  place  after  suit  begun  in 
State  court ;  Foley  v.  Hartley,  72  Fed.  574,  holding  petition  for  removal 
waived  objections  to  jurisdiction  of  State  court,  petitioner  having  com- 
menced similar  action  in  Federal  court;  Fort  Wayne  Electric  Corp.  v. 
Franklin  Electric  Light  Co.,  91  Fed.  292,  Wabash  etc.  By.  Co.  v.  Brow, 
65  Fed.  946,  13  C.  C.  A.  232,  and  Tallman  v.  Baltimore  etc.  B.  B.  Co., 
45  Fed.  158,  all  holding  petition  for  removal  waived  defective  service 
in  State  court;  Caskey  v.  ChenQweth,  62  Fed.  716, 10  C.  C.  A.  605,  hold- 
ing removal  and  appearance  to  quash  attachment  waived  defective  ser- 
vice; Warner  v.  Pennsylvania  B.  B.  Co.,  13  Blatchf,  232,  Fed.  tias. 
17,186,  and  New  York  etc.  B.  B.  Co.  v.  EstiU,  147  U.  S.  6U,  37  L.  Bd. 
303,  13  Sup.  Ct.  452,  both  arguendo. 

Distinguished  in  Moynahan  v.  Wilson,  2  Flipp.  135,  Fed.  Cas.  9897, 
holding  petition  for  removal  not  a  waiver  of  objection  to  fraudulent 
service;  Ahlhauser  v.  Butler,  50  Fed.  706,  holding  petition  for  removal 
not  a  waiver  of  objection  to  jurisdiction  of  State  court;  Morris  v. 
Graham,  51  Fed.  53,  54,  inquiring  into  facts  of  service  after  removal 
by  defendant ;  McGillin  v.  Claflin,  52  Fed.  662,  allowing  defendant,  after 
special  appearance  in  State  court  and  removal,  to  renew  objection  to 
jurisdiction. 

Denied  in  Goldey  v.  Morning  News,  156  U.  S.  522,  523,  39  L.  Ed.  519» 
15  Sup.  Ct.  561,  Wabash  Western  By.  Co.  v.  Brow,  164  U.  S.  280,  41 
L.  Ed.  436,  17  Sup.  Ct.  128,  and  Bentlif  v.  London  etc.  Corp.,  44  Fed. 
668,  all  holding  that  appearance  to  petition  for  removal  did  not  waive 
objection  to  jurisdiction  for  insufficient  service. 

Estoppel  of  party  invoking  jurisdiction  to  deny  it.    Note,  15  L.  B.  A* 
278. 

9  Waa  S91-408,  19  L.  Ed.  757,  KOOKAK  ▼.  BBABZJST. 

In  absence  of  statute,  foreign  appointment  of  administrator  has  no  effi- 
cacy beyond  limits  of  State  where  granted,  and  he  cannot  sue  in  another 
State  in  bis  official  capacity. 

Approved  in  St.  Bernard  v.  Shane,  201  Fed.  465,  holding  Michigan 
administratrix  of  person  wrongfully  killed  in  Illinois  could  not  sue  either 
in  State  or  Federal  courts  of  Ohio  for  such  death;  Watkins  v.  Eaton, 
183  Fed.  388,  105  C.  C.  A.  604,  holding  funds  in  possession  of  executor 
are  in  that  of  court  appointing  him,  and  Federal  court  has  no  power 
to  order  him  to  deliver  them  to  foreign  administrator;  Dodge  v.  Town 
of  North  Hudson,  177  Fed.  992,  993,  domiciliary  administratrix  could 
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not  sue  for  wrongful  death  of  decedent  in  United  States  Oiromt  CSoort 
in  New  York  without  taking  ont  ancillary  letters  in  New  York;  J.  B. 
i  J.  M.  Cornell  Co.  v.  Ward,  168  Fed.  62,  93  C.  C.  A.  473,  applying 
rule  where  administrator  appointed  in  another  State  brought  suit  in 
New  York  to  recover  damages  for  wrongful  death  of  his  intestate; 
Courtney  v.  Pradt,  160  Fed.  563,  87  C.  C.  A.  463,  holding  that  foreign 
executor  cannot  be  sued  in  courts  of  any  State  other  than  where  he  re- 
ceived his  appointment;  Brooks  ▼.  Southern  Pac.  Co.,  148  Fed.  997, 
personal  representative  of  decedent  qualified  in  one  State  cannot  sne 
in  another  for  tort  under  State  statute  permitting  action  by  foreign 
administrator  for  debts  due  decedent ;  Graham  v.  Lybrand,  142  Fed.  Ill, 
73  C.  C.  A.  333,  applying  rule  to  action  by  foreign  administrator  to  com-  ' 
pel  resident  executor  to  turn  over  to  him  assets  of  estate;  Plumb  v. 
Bateman,  2  App.  D.  C.  169,  holding  courts  of  District  of  Columbia  will 
not  take  judicial  cognizance  of  foreign  administration  of  decedent's  es- 
tate ;  Willa^d  v.  Wood,  1  App.  D.  C.  63,  holding  administrator  appointed 
in  District  of  Columbia  cannot  maintain  action  there  against  nonresi- 
dent upon  obligation  in  deed  intended  to  operate  in  another  State; 
Noonan  v.  Bradley,  12  WalL  126,  20  L.  Ed.  280,  denying  motion  to  set 
aside  proceedings  in  original  cause;  Kropff  v.  Poth,  19  Fed.  200,  vacat- 
ing order,  allowing  executor  of  deceased  alien  plaintiff  to  proceed  to 
final  judgment;  Mills  v.  Knapp,  39  Fed.  594,  dismissing  bill  in  New 
York  by  Michigan  executor;  Marysville  etc.  R.  R.  etc.  Co.  v.  Martin,  59 
Fed.  92,  8  C.  C.  A.  21,  holding  statute  allowing  foreign  administrators  to 
4sue  for  debt  due  decedent,  did  not  authorize  action  for  wrongful  death ; 
Hatchett  v.  Berney,  65  Ala.  46,  holding  payment  and  release  by  foreign 
administrator,  no  defense  to  action  against  intestate's  creditor  by  ad- 
ministrator appointed  in  State  where  notes  and  mortgage  situate;  Har- 
ris V.  Moore,  72  Ala.  515,  dismissing  bill  by  foreign  administratrix  to 
subject  land  of  creditor  to  decedent's  claim,  though  action  by  domestic 
administrator  barred;  Pinney  v.  McGregory,  102  Mass.  192,  sustaining 
jurisdiction  of  probate  court  of  county  where  debtor  resided,  to  grant 
administration  on  foreign  creditor's  estate;  Fogle  v.  Schaeffer,  23  Minn. 
306,  holding  filing  of  copy  of  appointment,  after  commencement  of  ac- 
tion by  foreign  administrator,  too  late;  Johnson  v.  Powers,  139  U.  S. 
158,  85  L.  Ed.  113,  11  Sup.  Ct.  626,  following  rules;  Duchesse  D'Auxy  v. 
Porter,  41  Fed.  69,  sustaining  demurrer  to  complaint  by  foreign  admin- 
istratrix; Black  V.  H.  G.  Allen  Co.,  42  Fed.  624,  9  L.  R.  A.  487,  holding 
bill  for  infringement  of  copyright  by  foreign  administrator,  demurra- 
ble ;  Reynolds  v.  McMullen,  55  Mich.  578,  54  Am.  Rep.  894,  22  N.  W.  46, 
and  concurring  opinion  at  55  Mich.  585,  54  Am.  Rep.  397,  22  N.  W.  50, 
holding  sale  by  St.  Louis  administrator  of  mortgage  on  lands  in  Michi- 
gan belonging  to  estate  having  administrator  in  Michigan,  not  binding; 
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Cassidy  v.  Shimmin,  122  Mass.  412,  applying  principle  to  bill  by  admin- 
istrators for  trust  accounting;  Patterson  y.  Pagao,  18  8.  C.  589,  apply* 
ing  principle  to  action  by  foreign  executor;  St.  John  v.  Hodges,  9  Baxt. 
342,  holding  administrator  in  State  of  intestate's  death,  not  bound  by 
ancillary  administrator's  compromise  with  intestate's  nonresident 
debtor;  dissenting  opinion  in  Johnson  v.  Powers,  139  U.  S.  162,  36  L.  Ed. 
115,  11  Sup.  Ct.  527,  majority  holding  bill  by  foreign  administrator, 
suing  as  such,  and.  as  creditor,  properly  dismissed ;  Mattison  v.  Boston 
4:  M.  R.  R.  Co.,  205  Fed.  824,  and  Turner  ▼.  Campbell,  124  Mo.  App.  142, 
101  S.  W.  122,  both  arguendo. 

Distinguished  in  St.  Bernard  v.  Shane,  220  Fed.  854,  135  C.  C.  A.  399, 
rule  changed  by  statute  in  Ohio;  Moore  v.  Petty,  135  Fed.  673,  68 
C.  C.  A.  306,  executor  may  sue  in  another  State  to  recover  from  agent 
employed  by  him  proceeds  of  sale  of  realty  belonging  to  estate;  Eells 
V.  Holder,  2  McCrary,  622,  12  Fed.  669,  allowing  foreign  administrator 
to  sue  in  Kansas  under  local  statute,  on  notes  secured  by  mortgage  on 
lands  in  Kansas ;  Cheney  v.  Stone,  29  Fed.  888,  allowing  executor,  with 
letters  issued  in  Illinois,  on  estate  of  testator  dying  in  New  York,  to 
foreclose  mortgage  in  Nebraska,  under  local  statute;  Bertron  ▼.  Stuart, 
43  La.  Ann.  1176,  10  South.  296,  refusing  to  annul  judgment  in  action 
by  foreign  administratrix,  where  no  objection  taken  at  time  of  action; 
In  re  Election  of  Cape  May  etc.  Co.,  51  N.  J.  L.  82,  16  Atl.  193,  holding 
foreign  executor  entitled  to  vote  testator's  stock;  Popp  v.  Cincinnati  etc. 
Ry.  Co.,  96  Fed.  466,  holding  foreign  administratrix  entitled  by  Ohio 
statute  to  sue  for  wrongful  death. 

,  Ancillary  administration.    Note,  S5  Am.  Dec.  486. 

Objection  to  capacity  of  foreign  administrator  to  sue,  can  be  taken  by 
plea  in  bar  or  in  abatement. 

Approved  in  Cunningham  v.  Rodgers,  171  Fed.  837,  96  C.  C.  A.  507, 
reaffirming  rule ;  Anthes  v.  Anthes,  21  Idaho,  310,  121  Pac.  555,  holding 
question  as  to  capacity  of  plaintiff  to  sue  by  reason  of  his  being 
foreign  executor,  which  was  raised  neither  by  demurrer  or  answer,  can- 
not be  raised  for  first  time  on  appeal;  Hilliard  v.  Wisconsin  Life  Ins. 
Co.,  137  Wis.  213,  117  N.  W.  1001,  in  action  to  recover  surrender  value 
of  life  policy,  fact  that  policy  was  not  actually  surrendered  need  not 
be  pleaded;  Sanford  v.  McCreedy,  28  Wis.  106,  107,  holding  general 
denial  did  not  put  plaintiff's  representative  capacity  in  issue;  Duchesse 
D'Auxy  V.  Porter,  41  Fed.  69,  and  Black  v.  H.  G.  Allen  Co.,  42  Fed. 
624,  sustaining  demurrer  to  complaint  by  administratrix  showing  for- 
eign appointment;  Louisville  etc.  R.  R.  Co.  v.  Brantley,  96  Ky.  304,  49 
Am.  St  Rep.  295,  28  S.  W.  478,  holding  general  demurrer  sufficient 
objection  to  foreign  administrator's  right  to  sue  for  tort  to  decedent; 
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Laiming  v.  Lockett,  4  Woods,  459,  U  Fed.  817,  holding  plea  denying 
plaintifE's  title  to  note  an  ''issuable  plea,"  within  meaning  of  Qeor^a 
Constitution;  in  dissenting  opinion  in  Crumlish  v.  Shenandoah  etc.  B. 
Co.,  .40  W.  Va.  650,  22  S.  E.  99,  arguendo ;  Lombard  v.  McMillan,  95 
Wis.  635,  70  N.  W.  676,  holding  objection  for  failure  to  comply  with 
statutory  requirement,  that  taxes  be  paid  before  action  brought  to 
recover  land  sold  for  taxes,  properly  raised  by  plea  in  abatement. 

Distinguished  in.  Campbell  v.  Hughes,  155  Ala.  595,  47  South.  46, 
holding  that  under  Civil  Code  of  Alabama  foreign  administrator  may 
sue  by  having  authenticated  copy  of  his  letters  recorded  before  judg- 
ment; Mills  V.  Knapp,  39  Fed.  595,  holding  general  denial  put  in  issue 
plaintiff's  representative  capacity. 

Denied  in  Smith  v.  Peckham,  39  Wis.  418,  holding  disability  of 
executor  could  be  raised  only  by  plea  in  abatement. 

Special  plea  in  bar,  denying  representative  character  of  plaintiff,  ad' 
ministrator,  is  not  waived  by  a  plea  to  the  merits,  averring  intestate** 
release  ftom  the  obligation  sued  upon;  the  two  pleas  are  not  inconsistent; 
if  they  were,  plaintiff's  remedy  would  be  by  motion  to  strike  out  one  plea^ 
to  compel  defendant  to  elect  by  which  he  would  abide. 

Approved  in  McVeigh  v.  Veig,  16  N.  M.  458,  117  Pac.  859,  objection 
that  pleas  are  inconsistent  should  be  raised  not  by  demurrer  but  by 
motion  to  strike  out;  Mills  v.  Ejiapp,  39  Fed.  595,  holding  general 
denial  of  allegations  of  bill  put  in  issue  plaintiff's  representative 
character. 

Distinguished  in  Hodges  v.  Kimball,  91  Fed.  848,  34  C.  C.  A.'  103, 
holding,  after  plea  to  merits,  objection  to  plaintiff's  representative 
capacity  could  not  be  raised  by  plea  in  bar'^after  action  barred  by 
limitation. 

Right  to  plead  inconsistent  defenses.    Note,  48  L.  B.  A.  190,  204, 
208. 

Flea  to  suit  on  bond  by  New  York  administrator,  alleging  that  bond 
was  bona  notabiUa  in  Wisconsin,  and  all  right  thereon  vested  in  Wisconsin 
administrator,  excludes  former's  right  to  the  property,  and  is  a  good  answer 
to  the  action. 

Approved  in  Hatchett  v.  Bemey,  65  Ala.  46,  48,  holding  judgment 
for,  and  release  by,  foreign  administrator,  not  operative  in  favor  of 
intestate's  creditor  against  administrator  subsequently  appointed  in 
State  where  notes  and  mortgage  situate;  Moore  v.  Jordan,  36  Kan.  274, 
59  Am.  Rep.  552,  13  Pac.  339,  denying  right  of  Colorado  administratrix 
of  resident  of  Illinois,  dying  in  Colorado,  to  foreclose  mortgage  in  her 
possession  on  lands  in  Kansas;  Reynolds  v.  McMuUen,  55  Mich.  578, 
585,  54  Am.  Rep.  394.  397,  22  N.  W.  46,  50,  holding  sale  by  St.  Louis 
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administrator  of  mortgage  on  lands  in  Micliigan,  not  binding  on  Michi- 
gan administrator;  St.  John  y,  Hodges,  9  Baxt.  342,  holding  Alabama 
administrator,  holding  notes,  not  bound  by  settlement  with  debtor  in 
Arkansas  by  ancillary  administrator. 

Distinguished  in  Cheney  v.  Stone,  29  Fed.  888,  permitting  executor 
with  letters  issued  in  Illinois,  on  estate  of  decedent  in  New  York,  to 
sue  under  local  statute  in  Nebraska,  on  securities  in  his  hands;  Hodges 
V.  Kimball,  91.  Fed.  848,  34  C.  C.  A.  103,  permitting  action  by  foreign 
administrator  for  wrongful  death  of  intestate. 

Where  party  incurs  obligations  on  bond  prepared  by  another,  ambigu- 
ities should  be  resolved  In  his  favor;  and  of  two  possible  constructions  of 
an  instrument  that  should  be  chosen  wblch  standeth  with  the  right. 

Approved  in  Medical  Society  v.  Gilbreth,  208  Fed.  912,  construing 
contract  for  construction  of  hospital;  Kelsey  v.  Union  Cent.  Life  Ins. 
Co.,  196  Fed.  198,  116  C.  C.  A.  27,  construing  life  insurance  policy; 
Sage  Land  &  Imp.  Co.  v.  Ripley,  192  Fed.  790,  114  C.  C.  A.  339,  con- 
struing contract  creating  trust  in  land;  Mt.  Vernon  Refrigerating  Co. 
V.  Fred  W.  Wolf  Co.,  188  Fed.  168,  llO^C.  C.  A.  200,  construing  con- 
tract for  sale  of  ice-manufacturing  machinery;  Christian  v.  First  Nat. 
Bank,  155  Fed.  709,  84  C.  C.  A.  53,  construing  contract  of  sale  of  stock 
of  mining  company;  Hildreth  v.  Duif,  143  Fed.  140,  construing  contract 
of  employment  to  perfect  certain  machine  as  not  binding  employee  to 
assign  patent  for  essentially  different  machine;  Paine  v.  Copper  Belle 
Min.  Co.,  13  Ariz.  413,  114  Pac.  967,  construing  agreement  between 
stockholders  of  mining  company  and  one  who  was  to  advance  money  to 
enable  company  to  operate  its  mines;  Shannon  Copper  Co.  v.  Potter,  13 
Ariz.  251,  108  Pac.  488,  construing  contract  of  sale  of  capital  stock  of 
corporation;  Winnemucca  Water  etc.  Co.  v.  Model  Gas  Engine  Wks., 
179  Ind.  547,  101  N.  E.  1008,  construing  contract  for  sale  of  machinery; 
Supreme  Council  Catholic  Ben.  Legion  v.  Grove,  176  Ind.  365,  36  L.  R.  A. 
(N.  S.)  913,  96  N.  E.  162,  construing  constitution  and  laws  of  mutual 
benefit  association;  Cleveland  etc.  Ry.  Co.  v.  Moore,  170  Ind.  340,  82 
^N.  E.  66,  construing  railway  construction  contract;  Fidelity  etc.  Co.  v. 
Hart,  142  Ky.  30,  133  S.  W.  999,  construii^  accident  insurance  policy; 
Old  Colony  St.  Ry.  Co.  v.  Brockton  etc.  St.  Ry.  Co.,  218  Mass.  91,  105 
N.  E.  868,  construing  contract  between  two  street  railroads  as  to  in- 
demnifying each  other  for  losses;  Blankenship  v.  Decker,  34  Mont.  302, 
85  Pac.  1038,  construing  broker's  contract  for  commissions  for  sale  of 
land ;  Caine  v.  Hagenbarth,  37  Utah,  96,  106  Pac.  953,  construing  option 
for  purchase  of  copper  mine;  dissenting  opinion  in  Alaska  Treadwell 
Gold  Min.  Co.  v.  Alaska  Gastineau  Min.  Co.,  214  Fed.  731,  131  C.  C.  A. 
24,  majority  holding  contract  by  power  plant  to  furnish  at  its  power 
plant  ''a  current  not  to  exceed  three  hundred  electric  horse-power," 


9  Wall.  409-414  NOTES  ON  U.  S.  REPORTS.  1022 

does  not  require  it  to  fumisli  several  times  more  current  tlian  neces- 
sary to  start  motors  in  use  when  contract  made;  Wilson  ▼.  Cooper,  95 
Fed.  628,  construing  contract  for  construction  of  ice-making  plant; 
Ming  y.  Woolfolk,  3  Mont.  384,  construing  contract  to  pay  promissory 
notes  out  of  a  certain  fund;  Wyatt  v.  Larimer  &  Weld  Irrigation  Co., 
18  Colo.  313,  36  Am.  St.  Rep.  288,  33  Pac.  149,  construing  contract  to 
furnish  water;  Anderson  v.  First  Nat.  Bank,  4  N.  D.  196,  69  N.  W. 
1035,  resolving  ambiguities  in  instructions  to  agent  against  principal; 
McLaughlin  v.  Wheeler,  1  S.  D.  524,  47  N.  W.  825,  resolving  ambiguous 
instruction  to  agent  for  sale  of  real  estate  in  favor  of  agent;  Faulk  v. 
Dashiell,  62  Tex.  646,  holding  deed  by  W.  B.  D.,  "as  executor,"  con- 
veyed his  title  as  executor;  Bank  of  Old  Dominion  v.  McVeigh,  32 
Gratt.  543,  construing  agreement  for  confession  of  judgment  and  stay 
of  execution  on  furnishing  bond;  Brown  v.  Cranberry  Iron  etc.  Co.,  59 
Fed.  437,  construing  deed  conveying  ''one-half  of  mineral  interest"  in 
land,  as  conveying  grantor's  entire  interest;  Chicago  etc.  R.  R.  Co.  v. 
Pyne,  30JFed.  90,  arguendo. 

In  action  on  bond  given  by  vendee  for  purdiase  price,  where  defend- 
ant pleads  failure  of  title,  judgment  in  foreclosure  suit  before  title  Ind 
failed,  did  not  conclude  defendant  f^om  showing  subsequent  failure  of  titie. 

Approved  in  Hawley  v.  Simons,  102  111.  120,  holding  adverse  judg- 
ment in  ejectment  because  of  insufficient  sheriff's  deed,  no  bar  to  bill 
in  equity  to  correct  deed. 

Miscellaneous.  Cited  in  Henke  v.  Gunzenhauser,  195  HI.  135,  62 
N.  E.  898,  holding  allowance  of  attorney's  fee  rests  solely  upon 
contract. 

9  Wall.  409-414,  19  L.  Ed.  704,  THE  MATOB  v.  LORD. 

State  law,  prescribing  rules  of  practice,  has  no  eilicacy,  propxlo  vigore, 
in  the  Federal  courts;  thus  an  Iowa  statute  regulating  practice  in  mandamus 
proceedings  is  not  effective  in  Circuit  Oourt  where  not  regularly  adopted. 

Cited  in  dissenting  opinion  in  United  States  v.  Jones,  5  Utah,  559, 
18  Pac.  237,  arguendo. 

In  proceeding  against .  a  city,  the  writ  of  mandamus  may  be  directed 
against  its  mayor  and  aldermen. 

Approved  in  Thompson  v.  Perris  Irr.  Dist.,  116  Fed.  770,  holding- 
.  mandamus  proper  remedy  to.  enforce  judgment  against  irrigation  dis- 
trict; Town  of  Jonestown  v.  Ganong,  97  Miss.  85,  86,  52  South.  582, 
holding  judgment  in  mandamus  to  compel  payment  of  prior  judgment 
is  not  void  because  rendered  against  mayor  and  aldermen  when  suit 
was  against  town;  City  Council  of  Eufaula  v.  Hickman,  57  Ala.  341^ 
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holding  writ  of  mandamus  to  compel  levy  of  tax  to  pay  bonded  in- 
debtedness, properly  directed  against  officers  of  city  government; 
Cooperrider  v.  State,  46  Neb.  86,  64  N.  W.  373,  applying  rule  to  man- 
damus proceeding  to  compel  selection  of  supervisors;  State  v.  Wright, 
10  Nev.  171,  172,  holding  mandamus  directed  against  individual  trus- 
tees instead  of  board  of  trustees,  sufficient;  Board  of  Chosen  Free- 
holders of  Mercer  County  v.  Pennsylvania  R.  R.  Co.,  41  N.  J.  L*  253, 
holding  mandamus  to  compel  erection  of  bridge,  properly  directed 
against  corporation ;  Fisher  v.  Charleston,  17  W.  Va.  621,  holding  per- 
emptory writ  should  be  directed  to  mayor,  recorder  and  councilmen  of 
Charleston;  Thompson  v.  United  States,  103  U.  S.  484,  26  L.  Ed.  623, 
arguendo. 

In  action  for  mandamus  to  compel  t|ie  payment  of  Judgment  on  munici- 
pal bonds,  respondents  are  concluded  by  Judgment  from  questioning  regu- 
larity of  bonds. 

Approved  in  City  of  Austin  v.  Cahill,  99  Tex.  195,  88  S.  W.  551,  hold- 
ing where  part  of  claim  for  interest  on  bonds  is  in  jnc'i^ent  and  city 
is  under  contract  to  levy  tax  to  pay  such  interest,  judgment  for  balance 
of  claim  and  mandamus  to  compel  pa3nnent  of  tax  may  be  obtained  in 
same  suit;  United  States  v.  Elizabeth,  25  Fed.  Cas.  999,  holding  proof 
of  demand  and  refusal  not  necessary  for  issuance  of  mandamus  to 
compel  pa3nnent  of  judgment  on  bonds;  United  States  v.  Judges,  32 
Fed.  715,  716,  sustaining  demurrer  to  return,  alleging  want  of  statutory 
authority  to  levy  tax,  and  invalidity  of  bonds,  on  mandamus  to  enforce 
payment  of  judgment  on  bonds ;  Fleming  v.  Trowsdale,  85  Fed.  190,  29 
C.  C.  A.  106,  and  Clews  v.  County  of  Lee,  2  Woods,  475,  Fed.  Cas.  2892, 
following  rule ;  State  v.  Rainey,  74  Mo.  234,  compelling  payment  of  tax 
levied  pursuant  to  mandamus  to  compel  payment  of  bonds;  Landmeyer 
V.  Harris,  7  Tex.  Civ.  App.  519,  27  S.  W.  286,  holding  judgment  con- 
clusive evidence  of  validity  of  debt,  in  action  for  mandamus  to  compel 
payment  by  levy  of  tax;  Supervisors  v.  Durant,  9  Wall.  417,  19  L.  Ed. 
733,  and  Ex  parte  Parsons,  1  Hughes,  285,  Fed.  Cas.  10,774,  holding 
mandamus  proper  remedy  to  compel  levy  of  tax  to  pay  judgment  in 
favor  of  relator;  United  States  v.  Jefferson  County,  5  Dill.  323,  1 
McCrary,  370,  Fed.  Cas.  15,472,  issuing  mandamus  to  county  judges 
to  levy  tax  to  pay  bonds,  under  provision  of  statute  authorizing  issue 
of  bonds ;  Houston  v.  Emery,  76  Tex.  323, 13  S.  W.  266,  enforcing  judg- 
ment on  city  bonds  by  mandamus  compelling. levy  of  tax;  dissenting 
opinion  in  Iowa  R.  R.  etc.  Co.  v.  County  of  Sac,  39  Iowa,  142,  and 
Receiver  v.  City,  49  La.  Ann.  839,  37  L.  R.  A.  664,  21  South.  885, 
arguendo. 

Conclusiveness  of  judgment.    Note,  28  Am.  St.  Bep.  IIL 
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Bona  flde  holder  of  municipal  bonds  has  right  to  presume  them  xegQ- 
larly  Issned,  where  city  has  power  to  Issne  them,  and  dty  is  estopped  ftom 
denying  their  validity. 

Approved  in  Merchants'  National  Bank  v.  State  National  Bank,  10 
Wall.  645,  19  L.  Ed.  1018,  sustaining  rights  of  bona  fide  holder  of  check, 
certified  by  cashier,  in  absence  of  notice  of  cashier's  want  of  author- 
ity;  Memphis  v.  Brown,  1  Flipp.  196,  Fed.  Cas.  9415,  refusing  to  re- 
strain collections  on  contracts  entered  into  by  officials  having  apparent 
authority;  State  v.  Montgomery,  74  Ala.  232,  dismissing  bill  to  enjoin 
payment  of  bonds,  in  absence  of  allegation  that  holders  had  notice; 
Commissioners  of  Roads  etc.  of  Floyd  County  v.  Shorter,  60  Ga.  608, 
holding  bona  fide  holders  of  bonds,  issued  by  majority  of  justices  of 
inferior  court,  but  not  while  in  session,  not  affected  by  irregularities 
in  issue ;  Color  v.  Board  of  Commissioners  of  Santa  Fe  County,  6  N.  M. 
132,  27  Pac.  629,  holding  county  bonds  in  aid  of  railroad  unimpeachable 
in  bona  fide  holder's  hands,  where  recitals  showed  compliance  with  legal 
requirements;  dissenting  opinion  in  State  v.  Clinton,  28  La.  Ann.  400, 
majority  holding  State  railroad  bonds  unconstitutional  and  void. 

Injunction  restraining  levy  of  taxes  to  pay  bonds,  is  no  bar  to  an  action 
for  mandamus  by  judgment  creditor,  not  party  to  injunction  proceedings^ 
to  compel  payment  of  his  Judgment  on  the  bonds. 

Approved  in  Clews  v.  County  of  Lee,  2  Woods,  476,  Fed,  Cas.  2892, 
following  rule;  Savage  v.  Sternberg,  19  Wash.  683,  684,  67  Am.  St 
Bep.  754,  755,  54  Fac.  612,  holding  injunction  proceedings,  to  which 
petitioner  not  a  party,  no  defense  to  petition  for  mandamus  to  compel 
treasurer  to  pay  warrants. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.    Note,  105  Am.  St.  Bep.  216. 

Injunction,  issued  by  State  court,  restraining  levy  of  tax  to  pay  bondi^ 
cannot  avail  respondents  in  proceeding  for  mandamus  to  compel  them  to 
levy  tax  to  pay  judgment  subsequently  rendered  in  Federal  court,  on  the 
bonds. 

Approved  in  Theis  v.  Commrs.  of  Washita  County,  9  Okl.  653,  60  Pac 
508,  where  county  commissioners  issued  bridge  warrants  in  accordance 
with  statute,  and  failed  to  make  tax  levy  to  liquidate  warrants,  remedy 
of  holders  is  mandamus  and  not  action  to  recover  money;  McCullougb 
V.  Hicks,  63  S.  C.  546,  41  S.  E.  762,  refusing  to  enjoin  enforcement  of 
mandamus  issued  by  Federal  court;  Supervisors  of  Washington  County 
V.  Durant,  9  Wall  419,  19  L.  Ed-  734,  following  rule;  Brooks  v,  Mem- 
phis, 4  Fed.  Cas.  286,  holding  Circuit  Court  had  jurisdiction  to  deter- 
mine lawfulness  of  a  tax  levied  under  mandamus  issued  by  it;  Central 
Nat.  Bank  v.  Hazard,  49  Fed.  295,  ordering  sale  of  railroad,  by  officer 
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of  court,  pnrsnant  to  decree,  despite  injunction  by  State  court;  Ala- 
bama Warehouse  Co.  v.  Jones,  62  Ala.  553,  holding  debtor  bound  by 
judgment  at  law  in  action  to  foreclose  lien  on  securities  to  satisfy  judg- , 
ment ;  Clews  v.  County  of  Lee,  2  Woods,  476,  Fed.  Cas.  2892,  following 
rule;  Gktines  v.  Springer,  46  Ark.  511,  refusing  to  enjoin  levy  of  tax 
pursuant  to  mandamus  of  Federal  court ;  United  States  v.  Jefferson  Co., 
5  Dill.  323,  1  McCrary,  369,  Fed.  Cas.  15,472,  holding  judgment,  order- 
ing mandamus  to  compel  payment  of  bonds  by  tax  levy,  reviewable 
only  by  Supreme  Court;  State  v.  Rainey,  74  Mo.  234,  sustaining  action 
on  merchant's  bond  for  tax  levied  pursuant  to  mandamus  of  Federal 
court  to  compel  payment  of  bonds;  Prugh  v.  Portsmouth  Sav.  Bank, 
48  Neb.  418,  67  N.  W.  311,  refusing  to  restrain  marshal  from  selling 
homestead  to  satisfy  judgment  of  Federal  court;  Merchants  of  City  of 
Memphis  v.  Memphis,  9  Baxt.  83,  holding  petition,  to  prevent  levy  of 
tax,  pursuant  to  mandamus  of  Federal  court,  because  ordinance  levy- 
ing special  tax  void  for  want  of  power,  properly  dismissed;  State  v. 
Dickerson,  33  Neb.  559,  113  Pac.  110,  arguendo. 

Power  of   State  court   to  enjoin  proceedings  in  Federal   court. 
Note,  11  Ann.  Gas.  744,  746. 

Right  to  go  behind  judgment  against  county  or  municipality  on 
mandamus  to  enforce.    Note,  9  L.  B.  A.  (N.  S.)  1004* 

9    Wall.    415-419,    19   L.   Ed.    732,    SXTPEIS^VISOBS    OF    WASHZNOTOir 
COUNTY  V.  DUBANT. 

Mandamus  is  proper  when  relator  has  obtained  a  judgment  which  can 
be  satisfied  only  by  the  levy  of  tax/  which  the  proper  ofllciab  refuse  to  levy; 
it  is  a  step  toward  the  execution  of  the  judgment  and  necessary  to  the  court's 
jurisdiction.  . 

Approved  in.  Theis  v.  Commrs.  of  Washita  Qounty,  9  Okl.  653,  60 
Pac.  508,  where  county  board  issued  bridge  warrants  in  accordance  with 
statute  and  failed  to  make  tax  levy  to  liquidate  them,  mandamus  and 
not  action  to  recover  money  is  remedy  of  holder;  United  States  v.  New 
Orleans,  98  U.  S.  398,  25  L.  Ed.  227,  awarding  mandamus  to  levy  tax 
to  pay  judgments  on  bonds  issued  for  public  works ;  Harshman  v.  Elnox 
Co.,  122  U.  S.  318,  30  L.  Ed.  1156,  7  Sup.  Ct.  1176,  holding  respondent, 
on  mandamus  to  enforce  tax  to  pay  judgment,  estopped  from  contra- 
dicting judgment ;  United  States  v.  Jefferson  Co.,  5  Dill.  323, 1  McCrary, 
369,  Fed.  Cas.  16,472,  compelling  County  Court  to  levy  tax  to  pay 
bonds  issued  under  statute  providing  for  such  levy;  Ex  parte  Parsons,- 
1  Hughes,  285,  Fed.  Cas.  10,774,  issuing  mandamus  to  levy  tax  to  pay 
judgment  on  city  bonds,  though  no  special  provision '  made  for  such 
tax;  Gaines  v.  Springer,  46  Ark^  510,  refusing  to  restrain  levy  of  tax 
VI— *«6  ..... 
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under  mandamus  issued  by  Federal  court,  to  enforce  payment  of  its 
judgment;  Howard  v.  Huron,  6  S.  D.  185,  26  L.  B.  A.  500,  60  N.  W. 
805,  compelling  city  to  levy  tax  to  pay  judgment  and  to  apply  surplus 
fund  to  same. 

Distinguished  in  Shackelton  v.  Guttenberg,  39  N.  J.  L.  661,  refusing 
tox  mandamus  town  council  to  levy  tax  to  pay  improvement  certificates 
where  authority  to  levy  tax  was  doubtful. 

Mandamus  to  review  legislative  acts.    Note,  18  Am.  Dec.  241. 

Who  are  bound  by  a  judgment  for  or  against  a  municipal  or  other 
governmental  body  or  its  officers.  Note,  105  Am.  St.  Bep.  216» 
217. 

Federal  and  State  courts  are  independent,  and  Injunction  from  State 
court  forbidding  supervisors  to  levy  tax  to  pay  bonds,  is  no  bar  to  petltioil 
to  Federal  court  for  mandamus  to  compel  levy  of  tax  to  pay  Judgment  on 
bonds. 

Approved  in  Clapp  v.  Otoe  Co.,  104  Fed.  476,  45  C.  C.  A.  579,  apply- 
ing rule  to  action  to  enjoin  tax  to  pay  for  bonds  in  accordance  with 
mandate;  Central  Nat.  Bank  v.  Hazard,  49  Fed.  295,  ordering  receiver 
to  proceed  with  sale  of  railroad  property,  according  to  decree,  despite 
injunction  by  State  court;  Holt  Co.  v.  National  Life  Ins.  Co.,  80  Fed. 
691,  25  C.  C.  A.  469,  holding  injunction  by  State  court  no  excuse  for 
failure  to  collect  school  tax  in  accordance  with  mandate  of  Federal 
court;  United  States  v.  Jeiferson  County,  5  Dill.  323,  1  McCrary,  369, 
Fed.  Cas.  15,472,  compelling  County  Court  to  levy  tax  to  pay  bonds, 
issued  under  statute  providing  for  such  levy;  Gaines  v.  Springer,  46 
Ark.  510,  refusing  to  restrain  levy  of  tax  under  mandamus  from  Fed- 
eral court,  to  pay  its  judgment;  Prugh  v.  Portsmouth  Sav.  Bank,  48 
Neb.  418,  67  N.  W.  311,  refusing  to  enjoin  United  States  marshal's 
sale  of  homestead  on  execution  of  judgment  of  Federal  court. 

Distinguished  in  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods, 
254,  Fed.  Cas.  8541,  enjoining  State  officers  from  enforcing  statutes 
violating  corporate  charter. 

Power  of  State  court  to  enjoin  proceedings  in  Federal  court.  Note, 
11  Ann.  Oas.  744,  746. 

9  WaU.  420-425,  10  L.  Ed.  70S,  THE  FAIBBANEB. 

Where  vessel,  required  to  keep  her  course,  changes  it  after  colliiion  is 
inevitable,  her  right  to  recover  is  not  impaired,  other  vessel  having  caused 
the  peril  and  its  consequences. 

Approved  in  The  H.  P.  Baldwin,  Brown,  307,  Fed.  Cas.  6812,  holding 
bark  in  extremis  not  at  fault  for  erroneous  order;  Wolf  v.  Berties 
Calkins,  2  Fed.  803,  holding  position  of  scar  on  mast,  not  evidenco 
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that  vessel  at  fault  for  not  keeping  proper  course  until  collision  in- 
evitable;  The  Havilah,  33  Fed.  877,  883,  holding  luff  by  schooner  in 
extremis,  changing  her  course,  not  a  fault. 

9  WalL  425-432,  19  L.  Ed.  678,  TLANDUSS  v.  TWEED. 

Statement  of  facts,  filed  three  months  after  Judgment,  In  case  tried 
without  jury,  will  be  disregarded. 

Approved  in  Flanders  v.  Tweed,  154  U.  S.  570,  19  L.  Bd.  681,  14 
Sup.  Ct.  1201,  following  rule;  Miiller  v.  Ehlers,  91  U.  S.  251,  28  L.  Bd. 
820,  refusing  to  consider  bill  of  exceptions  settled  at  next  term  after 
judgment;  Snell  v.  Dwight,  121  Mass.  350,  refusing  to  amend  record, 
for  purposes  of  appeal,  six  months  after  final  decree.  Cited,  arguendo, 
in  Ex  parte  Buskirk,  72  Fed.  21,  18  C.  C.  A.  418,- dissenting  opinion 
in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  137,  143,  24  L,  Bd.  401,  403, 
majority  holding  order  permitting  special  finding  to  be  filed  at  next 
term  after  judgment,  nunc  pro  tunc,  proper. 

Provisions  of  act  of  1866,  permitting  trials  of  fact  by  court,  must  be 
strictly  followed,  and  parties  desiring  to  waive  Jury  and  save  rights,  as  in 
jury  trials,  most  file  written  stipulation,  which  should  be  in  transcript. 

Approved  in  Ladd  &  Tilton  Bank  v.  Lewis  A.  Hicks  Co.,  218  Fed. 
313,  134  C^C.  A.  106,  affirming  judgment  where  case  had  been  tried 
without  written  stipulation  waiving  jury;  Belt  v.  United  States,  4  App. 
D.  C.  31,  holding  trial  by  jury  can  be  validly  waived  in  criminal  case 
by  accused;  Thomas  v.  American  Freehold  Land  etc.  Co.,  47  Fed.  559, 
12  L.  B.  A.  689,  holding  judgment  on  a  nbte,  secured  by  mortgage,  with- 
out intervention  of  jury,  a  nullity;  Bond  v.  Dustin,  112  U.  S.  607,  28 
L.  Bd.  836,  5  Sup.  Ct.  297,  refusing  to  consider  exceptions  to  admission 
of  evidence,  where  record  showed  no  written  stipulation  waiving  a 
jury;  Rush  v.  Newman,  58  Fed.  160,  7  C.  C.  A.  136,  refusing  to  review 
special  findings  in  action  on  contract  where  record  did  not  show  written 
waiver  of  jury;  Duncan  v.  Atchison  etc.  B.  R.  Co.,  72  Fed.  811,  19 
C.  C.  A.  202,  holding  trial  court's  findings  not  reviewable,  there  being 
no  written  waiver  of  jury. 

Explained  in  Kearney  v.  Case,  12  Wall.  282,  283,  20  L.  Ed.  896,  897, 
affirming  judgment,  without  reviewing  findings,  where  record  showed 
no  written  waiver  of  jury. 

Distinguished  in  Bond  v.  Dustin,  112  U.  S.  609,  28  L.  Bd.  837,  5  Sup* 
Ct.  298,  holding  sufficiency  of  declaration  to  support  judgment  review- 
able, though  record  showed  no  written  stipulation  waiving  jury. 

Questioned  in  People  v.  Albany  etc.  B.  R.  Co.,  57  N.  Y,  175,  holding 
delay  in  asking  for  jury  until  plaintiffs  rested,  did  not  preclude  the 
right  to  jury  trial. 
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Wliere  after  trial  without  jiir7  there  are  no  flndings  of  facts,  bnt  a 
statement  is  filed  so  late  that  court  cannot  consider  it,  and  record  discloses 
no  error,  judgment  will,  ordinarily,  he  affirmed;  hnt,  in  an  important  case 
where  parties  thought  case  was  made  op,  judgment  was  reversed  for  mis- 
trial. 

Approved  in  Mossberg  v.  Nutter,  124  Fed.  967,  60  C.  C.  A.  98,  dis- 
missing appeal  without  prejudice  to  appellant's  filing  supplemental  biUIr 
based  upon  newly  discovered  evidence;  Davis  v.  Daugherty,  105  Fed. 
771,  45  C.  C.  A.  39,  refusing  to  review  refusal  to  find  as  propositions  of 
law  certain  stipulated  facts  not  based  upon  entire  evidence;  Trustees 
of  Methodist  Episcopal  Church  v.  Browne,  39  Md.  162,  refusing  to  al- 
low opinion  of  court  to  be  used  as  special  findings;  Blair  v.  Allen,  3 
Dill.  108,  Fed.  Gas.  1483,  refusing  to  allow  written  opinion  to  be  used 
as  finding  of  facts  under  stipulation;  Lehnen  v.  Di<!kson,  148  U.  S. 
74,  87  L.  Ed.  374,  13  Sup.  Ct.  483,  holding  recital  in  bUl  of  exceptions 
or  opinion  of  testimony  not  a  special  finding  of  facts;  Rogers  v.  United 
States,  141  U.  S.  556,  35  L.  Ed.  856,  12  Sup.  Ct.  94,  affirming  judgment 
where  bill  of  exceptions  merely  stated  refusal  to  render  judgment  for 
appellant  yi  cause  tried  by  court;  British  Queen  Min.  Co.  v.  Baker 
Silver  Min.  Co.,  139  U.  S.  223,  35  L.  Ed,  147,  11  Sup.  Ct.  523,  holding 
no'  question  raised  by  record  containing  no  exceptions,  and  findisigs 
being  general;  Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  252,  21 
L.  Ed.  834,  refusing  to  review  special  finding  as  to  concealment  of 
material  facts;  Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  160,  22 
L.  Ed.  512,  refusing  to  consider  exception  covering  whole  record;  Ed- 
wards V.  Elliott,  21  Wall.  552,  22  L.  Ed.  490,  holding  judgment  as 
brought  up  for  review,  not  as  subsequently  altered,  the  proper  judg- 
ment to  examine;  Ryan  v.  Carter,  93  U.  S.  81,  23  L.  Ed.  808,  refusing 
to  review  special  findings  in  ejectment;  Stepp  v.  National  Assn.,  37 
S.  C.  436,  16  S.  E.  140,  refusing  to  question  correctness  of  special  find- 
ings in  action  on  insurance  policy;  Minchen  v.  Hart,  72  Fed.  296,  18 
C.  C.  A.  570,  refusing  to  review  decision  mingling  facts  and  evidence 
and  law  as  special  findings  of  facts;  Saint  Croix  Lumber  Co.  v.  Pen- 
nington, 2  Dak.  479,  11  N.  W.  503,  refusing  to  review  charge  not  in- 
corporated in  bill  of  exceptions;  Hudson  v.  Charleston  etc.  R.  R.  Co., 
^5  Fed.  256,  and  Tweed 's  Case,  16  Wall.  514,  21  L.  Ed.  392,  arguendo ; 
St.  Louis  V.  Western  Union  Tel.  Co.,  148  U.  S.  104,  37  L.  Ed.  385,  13 
Sup.  Ct.  490,  reversing  and  ordering  new  trial  though  all  facts  espe- 
cially, found  or  agreed  to,  and  tried  by  court;  dissenting  opinion  in 
Quinlan  v.  Green  County,  157  Fed.  48,  19  L.  E.  A.  (N.  S.)  849,  84 
€.,C.  A.  537,  arguendo. 

jDistinguished  in  Reed  v.  Gardner,  17  Wall.  411,  21  L.  Ed.  665,  af- 
firming judgment  where  bill  of  exceptions  presented  no  error;  Smith 
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V.  Weeks,  63  Fed.  762,  763,  3  C.  C.  A.  644,  afl&rmlDg  judgment  idiere 
stipulation  waiving  jury  was  not  unconditionaL 

9  WalL  432-486,  19  L.  Ed.  662;  UNITED  STATES  V.  HOaBOft. 

Not  cited. 

9  WalL  435-461,  19  I..  Ed.  772,  THE  BSAOOIE  HAMMOND. 

Oonunon  carriers  by  water  are  insurers  of  goods,  liable  in  all  events, 
unless  loss  be  occasioned  by  act  of  God,  public  enemy  or  sbipper,  or  by 
some  cause  excepted  in  bill  of  lading. 

Approved  in  Haordman  v.  Brett,  37  Fed.  805,  2  L.  B.  A.  175,  holding 
carrier  could  not  set  oft  expenses  of  recovery  from  wrongdoer. 

Distinguished  in  Presley-Fruit  Co.  v.  St.  Louis  etc.  Ry.  Co.,  130 
Minn.  122, 153  N.  W.  115,  noting  exception  in  property  having  inherent 
tendency  to  decay. 

Who  liable  as  common  carriers.    Note,  47  Am.  Dec.  652. 

Contract  of  ship  owner  for  safe  custody,  due  transport  and  right  de* 
livery,  and  that  of  sblpper  to  pay  frelghf  &id  charges^  ue  reciprocal  obli- 
gations, for  enforcement  of  wblch  law  creates  reciprocal  Uens. 

Approved  in  The  Ripon  City,  102  Fed.  181,  42  C.  C.  A.  247,  denying 
action  in  rem  to  recover  damages  for  refusal  to  permit  charterer  to  act 
as  agent;  Waterhouse  v.  Rock  Island  etc.  Min.  Co.,  97  Fed.  .473,  38 
C.  C.  A.  281,  holding  owner  liable  for  vessel  hired  by  captain  to  trans- 
port passengers  to  destination;  Perry  Tie  etc.  Co.  v.  Rejrnolds,  100  Va. 
269,  40  S.  E.  920,  holding  vendor  liable  for  demurrage,  etc.,  paid  by 
vendee  to  ship  owner;  The  Hyperion's  Cargo,  2  Low.  95,  Fed.  Cas. 
6987,  and  Hawgood  v.  One  Thousand  Three  Hundred  and  Ten  Tons, 
21  Fed.  684,  where  master  was  allowed  lien  on  cargo  for  demurrage; 
The  Augustine  Kobbe,  37  Fed.  700,  holding  claim  for  damages  for 
breach  of  charter  a  maritime  claim;  Pearce  v.  The  Thomas  Newton,  41 
Fed.  108,  holding  shipper's  lien  attached  from  date  of  delivery  to  ves- 
sel's agents;  Wellman  v.  Morse,  76  Fed.  577,  22  C.  C.  A,  318,  holding 
master  had  lien  on  cai^  for  general  average ;  The  Anna,  47  Fed.  528, 
and  The  New  York,  93  Fed.  498,  arguendo. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  E.  A.  224. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  E.  A.  433. 

^Hiere  Hen  is  created  by  lex  loci  contractus  it  is  regarded  as  being  in 
effect  an  element  of  tbe  original  contract. 

Approved  in  The  Kate  Tremaine,  5  Ben.  68,  Fed.  Cas.  7622,  allowing 
proceeding  in  rem,  against  domestic  vessel,  for  wharfage. 
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JTurlsdictlon  of  Federal  courts  to  enforce  maritime  lien  is  nndoabted; 
and  is  not  impaired  by  denial  of  snch  juriBdictlon  to  her  conrts  by  another 
country.  "* 

Approved  in  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  987,  sus- 
taining admiralty  court's  jurisdiction  over  action  in  personam  against 
foreign  ship  regardless  of  flag;  The  Avon,  1  Brown,  184,  Fed.  Gas.  680, 
sustaining  proceeding  in  rem  against  Canadian  vessel;  The  Champion, 
1  Brown,  532,  533,  Fed.  Cas.  2583,  holding  court  might  enforce  lien  for 
supplies  furnished  to  American  vessel  in  Canada;  The  Union  Express, 
1  Brown,  543,  Fed.  Cas.  14,364,  where  libel  was  for  money  advanced  in 
Canada,  for  necessaries  for  Canadian  vessel;  The  Champion,  5  Fed. 
Cas.  435,  enforcing  lien  for  wages,  favor  of  Canadian  seaman;  dissent- 
ing opinion  in  Atlantic  Works  v.  Tug  Glide,  157  Mass.  532,  33  N.  E. 
166,  majority  holding  State  court  had  jurisdiction  to  enforce  statutory 
lien  for  repairs  on  domestic  vessel. 

Jurisdiction  over  maritime  liens.    Note,  62  Am.  Dec.  241. 

In  some  cases  our  courts  will  enforce  maritime  lien  in  favor  of  citisen 
of  country  whose  courts  have  not  that  power  with  respect  to  our  cttiijans; 
especiaUy  if  no  objection  be  made  by  consul  of  country  to  wUcii  yeml 
belongs. 

Approved  in  The  Becherdass  Ambaidass,  1  Low,  570,  Fed.  Cas.  1203, 
refusing  to  take  jurisdiction,  where  consul  protested;. The  Champion, 
5  Fed.  Cas.  435,  enforcing  lien  for  seaman's  wages  which  accrued  in 
Canada. 

Distinguished  in  In  re  Insurance  Co.,  22  Fed.  115,  sustaining  excep- 
tions to  libel  for  insurance  premium  on  Canadian  vessel. 

Maritime  law  partakes  of  international  character,  and  continental  ool- 
lectionfl  and  treatises  on  subject  are  fteqnently  recognized  by  Supreme 
Oourt  as  sources  of  rules  of  maritime  law. 

Approved  in  Ex  parte  Easton,  95  U.  S.  76,  24  L.  Ed.  376,  holding 
wharfinger  entitled  to  lien  on  foreign  vessel;  The  Kate  Tremaine,  5 
Ben.  64,  Fed.  Cas.  7622,  allowing  maritime  lien  on  domestic  vessel  for 
wharfage;  The  Pawashick,  2  Low.  150,  Fed.  Cas.  10,851,  admitting  proof 
of  English  law  by  books. 

Proof  and  evidence  of  foreign  laws  and  their  eifeot.    Note,  118  Am. 
St.  Rep.  888. 

Admiralty  court  act  of  twenty-fourth  and  twenty-flfth  Victoria,  dis- 
cussed and  held  to  give  English  courts  Jurisdiction,  in  snch  case  as  the  one 
before  court,  to  enforce  claim  by  proceeding  in  rem. 

Approved  in  The  Pawashick,  2  Low.  148,  Fed.  Cas.  10,851,  holding 
that  English  law  might  be  proved  by  books  as  well  as  experts. 
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I 

Procen  in  rem  Is  founded  on  right  in  tbing;  its  object  boing  to  obtain 
the  thing  or  satiif action  out  of  it,  for  some  claim  resting  on  real  or  qnaai 
proprietary  right  in  it. 

Approved  in  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20  Wall.  163,  22 
L.  Ed.  262,  holding  advances  for  equipment  in  foreign  port  gave  lien  con- 
stituting insurable  interest;  Atlantic  Works  v.  Tug  GlidOi  157  Mass. 
628,  84  Am.  St.  Rep.  308,  33  N.  E.  164,  arguendo. 

Our  admiralty  courts  have  fuU  Jurisdiction  over  suits  between  for- 
eigners, if  subject  matter  of  controversy  is  of  maritime  nature;  but  question 
is  one  of  discretion. 

Approved  in  Cuba  R.  R.  Go.  v.  Crosby,  222  U.  S.  480,  38  L.  R.  A. 
(N.  S.)  40, 66  L.  Ed.  276, 32  Sup.  Ct.  132,  holding  that  our  courts  cannot 
assume  that  law  of  foreign  country  is  same  as  in  this  with  reference  to 
presumptions  in  negligence  cases ;  The  Kaiser  Wilhelm  IE,  230  Fed.  719, 
720, 721,  holding  where  its  action  is  discretionary,  admiralty  court  will  re- 
fuse jurisdiction  of  suit'  between  German  and  British  subjects  to  enforce 
pa3mient  of  claim  which  arose  in  foreign  country;  The  Belgenland,  114 
U.  S.  367,  29  L.  Ed.  156,  5  Sup.  Ct.  866,  where  suit  arose  out  of  collision 
on  high  seas,  between  two  foreign  vessels;  The  Pawashick,  2  Low.  151, 
'Ped.  Cas.  10,851,  allowing  British  master  to  proceed  for  wages  against 
British  ship;  The  Carolina,  14  Fed.  426,  dismissing  libel  for  battery 
filed  by  British  sailor  against  ship  of  same  nationality;  Wilson  v.  The 
John  Ritson,  35  Fed.  664,  dismissing  libel  for  wages  brought  by  un- 
discharged British  sailor. 

Distinguished  in  Thomassen  v.  Whitwill,  9  Ben.  116,  Fed.  Cas.  13,928, 
entertaining  action  in  personam,  between  nonresident  foreigners,  for 
collision  on  high  seas;  The  Union  Express,  1  Brown,  543,  Fed.  Cas. 
14,364,  holding  no  discretion  where  libelant  and  claimant  were  citizens, 
but  vessel  was  foreign.  ^ 

As  agent  of  owner,  master  is  bound  to  carry  goods  to  destination  in  his 
own  ship,  unless  prevented  by  act  of  Ood,  public  enemy  or  shipper,  or  by 
peril  excepted  in  contract  of  shipment. 

Approved  in  The  Jason,  225  U.  S.  55,  56  L.  Ed.  979,  32  Sup.  Ct.  560, 
holding  extraordinary  sacrifices  made  and  expenses  incurred  for  common 
benefit  are  to  be  borne  proportionately  by  all  interested;  Schroeder  v. 
Schweizer,  Lloyd  Transport,  etc.,  66  Cal.  297,  5  Pac.  480,  holding  trans- 
shipment a  deviation  sufficient  to  relieve  insurer  of  liability  for  sub- 
sequent loss. 

In  case  of  disaster  to  vessel,  in  course  of  voyage,  which  cannot  be  sea- 
sonably repaired,  it  is  master's  duty  to  transship  goods  and  send  them  on 
by  another  vessel,  if  one  can  be  reasonably  had. 
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Approved  in  Harrison  v.  Fortlage^  161  U.  S.  65,  40  L.  Ed.  610,  10 
Sap.  Ct.  490,  holding  that  niaster  rightfully  transshipped  eaigO|  on  ac- 
count of  had  weather;  The  Jason,  28  Fed.  325,  allowing  recoYeiy  for 
.failure  to  transship  penshahle  goods. 

Distinguished  in  The  Strathdon,  89  Fed.  381,  where  shippers  were 
estopped  by  acquiescence  in  delay,  caused  by  failure  to  transship. 

Authority  of  niaster  of  ship.    Note,  24  £.  E.  0.  876. 

After  proof  of  loss  or  Injury,  In  suit  by  shipper,  burden  is  on  CMUmon 
carrier  by  water  to  show  that  loss  or  injury  was  occasioned  by  excepted 
peril. 

Approved  in  The  Queen  of  the  Pacific,  75  Fed.  78,  holding  proof  of 
delivery  to  carrier  in  good  order  and  redelivery  in  damaged  condition 
shifted  burden. 

Mere  fear  of  encountering  ice,  or  that  return  voyage  might  be  d^layed» 
held  not  sufflclent  to  Justify  delay  in  transporting  goods  to  port  of  delivery. 

Approved  in  Philadelphia  etc.  Ry.  Co.  v.  Peale,  Peacock  &  Kerr,  135 
Fed.  608,  starting  on  voyage  while  there  was  floating  ice  in  river  which 
later  injured  barge  and  caused  delay,  not  negligence;  Holland  v.  Seven 
Hundred,  36  Fed.  790,  where  fear  of  encountering  ice  and  inclement  • 
weather  did  not  justify  delay. 

9  WaU.  461-467,  19  L.  Ed.  739,  OOFEUN  ▼,  PBDBXnX  IMB.  00. 

If  underwriter,  having  taken  possession  of  vessti  for  repairs,  dtiaya 
beyond  reasonable  time,  he  forfeits  ligbt  to  return  ship,  and  must  be  con- 
sidered as  accepting  offer  to  abandon.  ^ 

Approved  in  Hume  v.  Frenz,  150  Fed.  508,  80  C.  G.  A.  320,  applying 
rule  where  stranded  vessel  temporarily  repaired  by  ^usurer,  who  five 
months  later  i^rmanently  repaired  her  and  sold  her  for  repairs ;  Alliance 
Ins.  Co.  V.  Producers'  etc.  Oil  Co.,  108  Miss.  594,  67  South.  59,  holding 
that  raising  of  vessel  by  insurance  company  was  acceptance  of  abandon- 
ment; Northwestern  Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed.  175^ 
where  mere  raising  of  stranded  vessel  was  held  acceptance;  Northwest- 
ern Transp.  Co.  v.  Thames  etc.  Ins.  Co.,  59  Mich,  234,  26  N,  W.  344^ 
sustaining  verdict  of  acceptance. 

Distinguished  in  Soelberg  v.  Western  Assur.  Co.,  119  Fed.  29,  55 
C.  C.  A.  601,  denying  insurer's  agent  co-operating  with  master,  after 
insurer  refused  to  accept  abandonment,  an  acceptance^  Richelieu  Nav. 
Co.  v.  Boston  Ins.  Co.,  136  U.  S.  434,  34  L.  Ed.  407,  10  Sup.  Ct.  941, 
where  facts  were  held  not  to  constitute  acceptance;  Monroe  v.  British 
etc.  Ins.  Co.,  52  Fed.  791,  3  C.  C.  A.  280,  holding  rule  not  applicable 
where  i>olicy  covered  only  "absolute  total  loss";  Marmand  v.  Melledge^ 
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123  Mass.  179,  where,  there  heing  no  unreasonable  delay,  there  was  no 
acceptance.  ^ 

Repairs  to  vessel  must  be  made  within  a  reasonable  time.    Note, 
33  Am.  Dec.  733. 

Jory  having  been  waived  In  Oireuit  Ooiirt»  special  finding  of  facts  Is 
equivalent  to  special  verdict,  and  Supreme  Court  can  do  no  more  tlian  deter- 
mine whether  it  supported  the  judgment. 

Approved  in  Powers  v.  United  Statte,  119  Fed.  566,  56  C.  C.  A.  128, 
reversing  judgment  where  probative  facts  ^^nly  found,  leaving  ultimate 
facts  to  be  inferred;  Springfield  Tire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  161, 
22  L.  Ed.  512,  holding  findings  of  Circuit  Court  conclusive  of  facts ;  The 
Abbotsford,  98  U.  S.  443,  25  L.  Ed.  169,  refusing  to  consider  exceptions 
based  on  failure  of  court  to  find  as  requested;  Fort  Scott  v.  Hickman, 
112  U.  S.  164,  28  L.  Ed.  641,  5  Sup.  Ct.  64,  directing  judgment  in  ac- 
cordance with  special  finding;  The  E.  A.  Packer,  140  U.  S.  365,  35 
L.  Ed.  457, 11  Sup.  Ct.  796,  where  refusal  to  find  on  material  fact  was  held 
ground  for  reversal;  Reed  v.  Stapp,  52  Fed.  644,  3  C.  C.  A.  244,  refusing 
to  examine  evidence;  Skinner  v.  iVanklin  County,  56  Fed.  784,  6  C.  C.  A. 
118,  dismissing  appeal,  where  finding  was  general  and  there  were  no  ex- 
ceptions ;  dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  134,  24 
L.  Ed.  400,  majority  holding  there  was  special  finding,  subject  to  review; 
Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  249,  250,  21  L.  Ed.  838,  ar- 
guendo. 

Distinguished  in  Blair  v.  Allen,  3  Dill.  108,  Fed.  Cas.  1483,  holding 
rule  not  applicable  to  appeal  from  District  to  Circuit  Court, 

r 

9  WaU.  468-477,  19  K  Ed.  721,  UONBEBGEB  v.  BOUSE. 

Shareholders  In  national  hanks  are  subject  to  State  taxation,  althou^^ 
entire  capital  of  hank  be  Invested  In  TTnlted  States  bonds,  which  cannot  bo 
taxed  by  State  authority. 

Approved  in  Head  v.  Board  of  Review,  170  Iowa,  306,  152  N.  W.  602^ 
reaffirming  rule;  Home  Saving  Bank  v.  Des  Moines,  206  U.  S.  518,  51 
L.  Ed.  910,  27  Sup.  Ct.  571,  holding  law  taxing  shares  of  stock  of  banks 
to  such  banks  and  not  to  individual  stockholders  is  void;  National 
Bk.  of  Commerce  v.  Allen,  223  Fed.  475,  139  C.  C.  A.  20,  tax  levied  on 
shares  of  national  bank  cannot  be  deducted  to  determine  net  income 
subject  to  Federal  corporation  tax;  Marion  Nat.  Bank  v.  Burton,  121 
Ky.  882,  10  L.  B.  A.  (N.  S.)  947,  90  S.  W.  946,  owner  of  shares  of  stock 
in  national  bank  is  entitled  to  have  capital  invested  in  United  States 
bonds  djfeducted  for  assessment  purposes  where  State  banks  receive 
similar  deduction;  Deposit  Bank  of  Owensboro  v.  Daviess  County,  102 
Ky.  192,  193,  39  S.  W.  1035,  limiting  tax  on  national  bank  stock  to 
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«ame  rate  assessed  upon  individual  capital ;  Lippincott  v.  Lippincott,  74 
N.  J.  L.  441,  66  Atl.  114,  in  assessing  value  of  national  bank  shares, 
act  of  May  11,  1905,  does  not  require  that  value  of  nontaxable  prop- 
erty should  be  deducted;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St. 
273,  276,  56  N.  E.  1038,  1039,  applying  rule,  holding  rate  per  centum 
and  assessment  must  be  same  as  that  of  other  moneyed  capital;  Van 
Slyke  V.  Wisconsin,  154  U.  S.  581,  20  L.  Ed.  240,  14  Sup.  Ct.  1168,  re- 
affirming right  of  State  to  .tax  such  shares,  within  prescribed  limits; 
First  Nat.  Bank  ▼.  Douglas  County,  3  Dill.  333,  Fed.  Cas.  4799,  sosiain- 
ing  tax  assessed  without  deduction  for  nontaxable  securities;  Paul  v. 
McGraw,  3  Wash.  303,  28  Pao.  534,  holding  list  of  shareholders  may  be 
procured  by  mandamus,  when  necessary;  Baldwin  ▼.  City  Council  of 
Montgomery,  53  Ala.  439,  holding  council  had  no  power  to  tax  national 
bank  shares;  Citizens'  Bank  v.  Bouny,  32  La.  Ann.  242,  where,  under 
charter,  bank  was  not  liable  for  tax  on  shareholders;  Carthage  v.  First 
Nat.  Bank,  71  Mo.  509,  36  Am.  Rep.  495,  hiding  that  city  could  not 
impose  license  tax  on  national  bank. 

Distinguished  in  Tennessee  v.  Whitworth,  117  IT.  S.  136,  29  L.  Ed. 
832,  6  Sup.  Ct.  647,  holding  shares  of  stoek  in  railioad  entirely  exempt, 
under  charter. 

State  taxation  of  national  banks.    Note,  69  Am.  8t.*Bep.  40,  51. 

Power  of  States  to  tax  shades,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  292,  293. 

State  tax  on  national  banks.    Note,  46  L.  B.  A.  748,  749,  756. 

Second  proviso  to  forty-first  section  of  National  Banking  Act  (IS  Stats, 
at  l4urge.  111),  imposing  condition  on  power  of  State  to  tax  sharei  in 
national  banks,  was  limited  to  banks  of  issue. 

Approved  in  Mercantile  Bank  y.  New  York,  121  U.  S.  150,  80  L.  Ed. 
900,  7  Sup.  Ct.  832,  holding  State  tax  on  national  bank  ishares,  valid. 

Under  18  Stats,  at  Large,  84,  power  of  State  taxation  over  shares  of 
national  banks  is  subject  only  to  restriction  that  taxation  shall  not  be  at 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  hands  of  indi- 
vidual dtisens. 

Approved  in  First  Nat.  Bank  v.  Richmond,  39  Fed.  314,  enjoining 
collection  of  a  tax  on  stock  of  national  bank  in  solido ;  Pollard  v.  State, 
65  Ala.  632,  634,  holding  that  exemption  of  State  bonds  was  not  dis- 
crimination against  national  banks;  Stiltz  v.  Tutewiler,  1  Wils.  513, 
sustaining  tax  though  State  banks  were,  by  contract,  exempt;  McLaugh- 
lin y.  Chadwell,  7  Heisk.  398,  where  tax  wae  unaffected  by  exemption 
in  favor  of  county  bonds. 
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Critieised  in  City  Nat.  Bank  v.  Paducah,  2  Flipp.  70,  Fed.  Caa.  2743, 
holding  invalid  a  tax  on  shares  of  national  banks,  greater  than  that 
on  State  banks. 

By  second  proviso  to  forty-first  section  of  National  Banking  Act,  Con- 
gress intended  merely  to  require  eacb  State,  as  condition  to  exercise  of 
power  to  tax  shares  in  national  banks,  so  far  as  it  liad  capacity,  to  tax  in 
like  manner  the  shares  of  hanks  of  issue  of  its  own  creation. 
•  Approved  in  First  Nat.  Bank  v.  Stone,  88  Fed.  412,  sustaining  tax, 
though,  by  doctrine  of  res  judicata,  certain  State  and  national  banks 
were  exempt;  Pollard  v.  State,  65  Ala.  632,  634,  holding  exemption 
of  State  bonds  was  not  unjust  diserimination  against  national  banks; 
Richmond  v.  Scott,  48  Ind.  570,  and  Stiltz  v.  Tutewiler,  1  Wils.  510, 
sustaining  tax,  though  one  State  bank  was,  by  contract,  exempt; 
Stratton  v.  Collins,  43  N.  J.  L.  569,  where  tax  was  not  invalidated 
because  of  exemptions  in  favor  of  certain  corporations;  McLaughlin 
V.  Chadwell,  7  Heisk.  397,  where  tax  was  not  affected  by  exemptions 
in  favor  of  county  bonds;  Thomson  v.  Pacific  R.  R.  Co.,  9  Wall.  590, 
19  L.  Ed.  798,  sustaining  State  tax  on  shares  in  railroad  company ;  First 
Nat.  Bank  v.  Waters,  19  Blatchf.  246,  7  Fed.  156,  refusing  to  restrain 
collection  of  tax,  though  higher  than  rate  in  case  of  other  corporations; 
Mclver  v.  Robinson,  53  Ala.  459,  holding  shares  of  national  bank  not 
exempt  as  being  in  corporation  required  to  list  property  for  taxation;  ' 
Boyer's  Appeal,  103  Pa.  St.  392,  holding  national  bank  shares  not  ex- 
empt because  some  other  mbneyed  capital  was. 

Distinguished  in  Boyer  v.  Boyer,  113  U.  S.  6^1,  28  L.  EiL  1089,  5 
Sup.  Ct.  707,  holding  tax  discriminated  in  favor  of  other  moneyed 
capital. 

Where,  previous  to  national  banking  act,  of  1864^  State  bad,  by  con- 
tract, limited  its  right  to  tax  two  banks  of  issue  of  its  creation,  a  tax  on 
shares  in  national  banks,  greater  tban  that  on  the  two  State  banks,  but  the  • 
same  as  that  imposed  on  other  moneyed  capital,  is  valid. 

Approved  in  Aberdeen  Bank  v.  Chehalis  County,  166  U.  S.  449,  41 
L.  Ed.  1074,  17  Sup.  Ct.  632,  sustaining  such  tax,  though  higher  than 
tax  on  railroad,  insurance,  etc.,  stock;  Stiltz  v.  Tutewiler,  1  Wils.  510, 
s^ustaining  tax,  though  State  banks  were,  by  contract,  exempt;  dis- 
senting opinion  in  Commonwealth  v.  Farmers'  Bank,  97  Ky.  629,  31 
S.  W.  1023,  majority  holding  tax  violated  obligation  of  contract;  Lemly 
V.  Commissioners,  85  N.  C.  382,  arguendo. 

Distinguished  in  City  Nat.  Bank  v.  Paducah,  2  Flipp.  72,  Fed.  Cas. 
2743,  holding  tax  invalid,  where  there  were  fifty-three  such  State  banks; 
Commonwealth  v.  Farmers'  Bank,  97  Ky.  617,  618,  31  S.  W.  1019,  hold- 
ing attempted  taxation  invalid  as  impairing  contract  obligation. 

I7ax  assessed  on  shares  In  national  banks  may  be  required  to  be  paid 
by  corporations  respectively,  instead  of  individual  shareholders. 
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Approved  in.  State  v.  Clement  Nat.  Bank,  84  Vt.  192,  Ann.  Oaa. 
1012D,  22,  78  Atl.  954,  national  bank  may  be  required  to  pay  State  tax 
on  interest-bearing  deposits;  First  Nat.  Bank  v.  Douglas  County,  3 
Dill.  334,  Fed.  Cas.  4799,  holding  such  tax  might  be  enforced  by  making 
distress  of  bank's  property;  Muskegon  t.  Lange,  104  Mioh.  20,  holding 
action  for  bank's  failure  to  pay  should  not  be  against  cashier;  State 
V.  Mayor  etc.  of  Newark,  39  N.  J.  L.  385,  overruling  objection  that 
such  requirement  made  it  tax  on  bank. 

9  WalL  477-486,  19  L.  Ed.  726,  THE  OITY  OF  BZNOSHA  ▼.  XJkMBON. 

Interest  coapons  on  municipal  honda  cannot  have  effect  of  ezttngnlafaing 
interest  on  municipal  honds,  without  ex^Tetm  agreement  of  parties. 

Approved  in  Cushman  v.  Carver  County,  19  Minn.  298,  holding  ac- 
tion on  coupon  not  barred  until  bond  itself  outlawed;  Philadelphia 
Trust  etc.  Co.  v.  Philadelphia  etc.  R.  R.  Co.,  160  Pa.  fit.  601,  28  Atl. 
963,  holding  that  no  statute  of  limitations  could  be  set  up  against 
coupons  still  attached. 

liffnnicipal  bonds  in  question  held  to  be  specialties. 
Approved  in  Prescott  v.  Williamsport  &  N.  B.  R.  Co.,  159  Fed.  247, 
holding  in  suit  on  bonds  and  attached  coupons  statute  of  limitations 
applicable  to  sealed  instruments  governs;  Heffleman  v.  Pennington 
County,  3  S.  D.  167,  62  N.  W.  852,  holding  attachment  of  the  corporate 
seal  made  bonds  specialties. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Oat.  196. 

Where  matter  is  unnecessarily  stated  by  way  of  inducement,  and  might 
be  struck  out  as  surplusage,  failure  to  make  proof  Is  immaterial,  e.  g.,  in 
this  case,  recital  of  bonds,  in  action  on  coupons  which  contain  same  infor- 
mation. * 

Approved  in  Cahill  v.  Colgan,  3  Cal.  Unrep  630,  31  Pac.  617,  holding 
petition  or  claim  which  had  been  approved,  stated  that  the  amount  and 
value  of  such  services  was  five  hundred  and  four  dollars,  word  ''value'' 
was  surplusage  and  required  no  proof. 

Action  on  interest  coupon,  detached  from  bond,  is  not  barred  by  period 
less  than  that  which  will  bar  action  on  the  bond. 

Approved  in  Prescott  v.  Williamsport  &  N.  B.  R.  Co.,  159  Fed.  247, 
following  rule;  Mather  v.  San  Francisco,  115  Fed.  45,  52  C.  C.  A.  631, 
holding  action  on  interest  coupons,  as  on  bond,  barred  four  years  after 
maturity;  McDowell  v.  North  Side  Bridge  Co.,  251  Pa.  St.  592,  97  Atl. 
99,  holding  interest  bonds  are  specialties,  and  whether  attached  or 
severed  are  governed  by  same  statute  of  limitations  as  bonds;  Lexing- 
ton V.  Butler,  14  Wall.  297,  20  L.  Ed.  813,  where,  period  as  to  bond 
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being  fifteen  years,  action  on  coupon  was  not  barred  by  five ;  Kershaw 
V.  Hancock,  18  Blatchf.  384,  10  Fed.  542,  holding  action  on  coupon 
and  on  bond  barred  by  same  period;  Griffin  v.  Macon  County,  36  Fed; 
'  887,  2  L.  It.  A.  855,  holding,  where  action  on  coupon  is  barred,  that  in- 
terest may  not  be  recovered  in  action  on  bond;  Toothaker  v.  Boulder, 
13  Colo.  225,  22  Pac.  470,  holding  both  bond  and  coux)on  were  special- 
ties; Cushman  v.  Carver  County,  19  Minn.  298,  holding  action  on  coupon 
not  barred  until  bond  itself  outlawed ;  Knight  v.  Braswell,  70  N.  C.  713  ; 
holding  action  for  interest  on  bond  barred  only  as  action  on  bond  itself; 
Clark  V.  Iowa  City,  20  Wall.  587,  22  L.  Ed.  428,  Amy  v.  Dubuque,  98 
U.  S.  474,  25  L.  Ed.  230,  Nash  v.  El  Dorado  County,  11  Sawy.  89,  24 
Fed.  255,  and  Huey  v.  Macon  County,  35  Fed.  482,  all  holding  that 
statute  of  limitations  runs  against  coupons  from  date  of  their 
maturity ;  Brooke  v.  Struthers,  110  Mich.  573,  36  L.  B.  A.  542,  68  N.  W. 
275,  and  McClelland  v.  Norfolk  etc.  R.  Co.,  110  N.  Y.  476,  6  Am.  St. 
Rep.  402,  1  L.  B.  A.  302,  18  N.  E.  240,  both  holding  recovery  on  coupon 
could  not  be  contrary  to  agreement  in  bond. 

Distinguished  in  California  Safe  Deposit  etc.  Co.  v.  Sierra  Valleys 
Ry.  Co.,  158  Cal.  694,  Ann.  Oas.  1912A,  729,  112  Pac.  276,  holding  in- 
terest coupons  detached  from  bonds  are  independent  obligations  and 
barred  by  four-year  statute. 

When  statutes  of  limitation  begin  to  run  against  bonded  indebt? 
edness  of  municipality.    Note,  14  Ann.  Oaa.  102. 

Time  limitation  begins  to  run  against  action  on  general  municipal 
bonds.    Note,  16  L.  B.  A.  (N.  8.)  804. 

Running  of  limitations  as  to  arrears  on  interest  of  money  charged 
on  land.    Note,  16  E.  R.  0.  297. 

Ootipons,  because  of  their  great  convenience  and  use,  in  interests  of 
btudnesB  and  commerce,  commend  tbemselTes  to  favorable  view  of  cooxt.  .. 
Approved  in  National  Bank  of  North  America  v.  Kirby,  108  Mass. 
502,  holding  absence  of  indorsements  of  interest  payments  on  note  did 
not  render  indorsee  subject  to  equities. 

Action  may  be  maintained  upon  detached  Interest  coupons  of  munici- 
pal bonds  before  maturity  of  bonds;  and,  if  identified  by  coupons,  bonds- 
need  not  be  declared  upon  or  produced. 

Approved  in  Amy  v.  Dubuque,  98  U.  S.  473,  25  L.  Ed.  230,  holding 
statute  ran  against  attached  coupons  from  their  maturity;  Chicago  etc. 
R.  R.  Co.  V.  Otoe  County,  1  Dill.  342,  Fed.  Cas.  2667,  holding  allegation 
that  defendant  ''made  and  issued  n^otiable  bonds  with  coupons  at- 
tached" sufficient;  Kcnnard  v.  Cass  County,  3  Dill.  148,  Fed.  Cas.  7697, 
holding  ownership  of  bond  immaterial^  in  suit  on  coupon;  Conger  v.. 
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New  Orleans,  32  La.  Ann.  1255,  holding  payment  of  detached  coupons 
was  not  admission  of  debt ;  Sanbom  ▼.  Clough,  64  N.  H.  320, 10  Atl.  680, 
holding  detached  coupons  passed  under  bequest  of  ''bonds." 

Distinguished  in  McClelland  v.  Norfolk  etc.  R.  Co.,  110  N.  Y.  476, 
6  Am.  St.  Rep.  402,  1  L.  R.  A.  802,  18  N.  E.  240,  holding  that  recovery 
on  coupons  was  subject  to  agreement  in  bonds  for  postponement  of 
interest;  Bailey  v.  County  of  Buchanan,  115  N.  Y.  301,  6  L.  R.  A.  664, 
22  N.  E.  156,  holding  defendant,  on  payment  of  bond  and  interest,  had 
right  to  demand  bonds  and  detached  coupons  in  holder's  hands. 

Interest  coupons  are  not  independent  instruments,  but  part  of  the  bonds, 
not  legally  severed  until  interest  is  paid. 

Approved  in  Wright  v.  East  Riverside  Irr.  Dist.,  138  Fed.  322,  326, 
70  C.  C.  A.  603,  where  bonds  issued  under  Cal.  Stats.  1877,  p.  34,  c.  34, 
were  prepared  and  coupons  lithoigraphed  with  name  of  then  secretary 
of  district,  but  not  delivered  for  eighteen  months,  and  successor  of 
secretary  signed  them,  but  predecessor's  signature  on  coupons  not 
changed,  bonds  Were  void;  Park  v.  Candler,  114  Ga.  474,  40  S.  E.  527, 
allowing  proceeds  of  sale  to  be  applied  to  payment  of  interest  of  bonds ; 
Kennard  v.  Cass  County,  3  Dill.  149,  Fed.  Cas.  7697,  holding  complaint 
on  coupons  should  set  out  bonds  by  way  of  inducement;  Rich  v.  Seneca 
Falls,  19  Blatchf.  559,  8  Fed.  853,  where,  in  action  on  bonds  for  in- 
terest, plaintiff  recovered  interest  on  unpaid  interest;  Howard  v.  Bates 
County,  43  Fed.  278,  279,  holding,  in  action  on  bonds,  coupons  attached 
constituted  ** interest,"  within  statute  fixing  jurisdiction  of  Circuit 
Court;  Goodwin  v.  Bath,  77  Me.  464,  1  Atl.  245,  holding  bond  governs, 
in  case  of  discrepancy  between  bond  and  coupon;  Philadelphia  Trust 
etc.  Co.  V.  Philadelphia  etc.  R.  R.  Co.,  160  Pa.  St.  601,  28  Atl.  963, 
holding  statute  of  limitations  did  not  run  .against  coupons  not  de- 
tached from  bond ;  State  v.  Spartanburg  etc.  R.  Co.,  8  S.  C.  163,  where 
holders  of  past  due  coupons  not  entitled  to  priority  ove/  bondholders, 
in  case  of  insolvency ;  Bond  Debt  Cases,  12  S.  C.  271,  holding  action  on 
coupon  must  be  governed  by  same  principles  as  action  on  bond;  Gibbes 
V.  Greenville  etc.  R.  Co.,  13  S.  C.  263,  where  certificate£f,  issued  for  in- 
terest on  first  mortgage  bonds,  took  priority  over  intervening  mort- 
gages. 

Distinguished  in  dissenting  opinion  in  Park  v.  Candler,  114  Ga.  499, 
40  S.  E.  537,  court  holding  interest  part  of  debt  payable  as  suclu 

Coupons.    Note,  64  Am.  Dec.  481,  4S2,  442,  444,  445. 

Batiflcation,  by  legislature,  of  municipal  bond  issue  for  certain  amomtt, 
:1b  equivalent  to  an  original  limitation. 

Approved  in  Wharton  v.  City  of  Greensboro,  149  N.  C.  63,  62  S.  C. 
;741,  holding  where  city  bonds  were  invalid  because  city  debt  was  in- 
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creased  beyond  prescribed  limitation,  le^slature  cotild  legalize  issne; 
8t.  Joseph  Township  t.  Rogers,  16  Wall.  663,  21  L.  Ed«  888,  where  sub- 
sequent act  was  held  to  cure  defective  subscription ;  Grenada  County  ▼• 
Brogden,  112  U.  S.  272,  28  L.  Ed.  708,  6  Sup.  Ct.  131,  where  stock  sub- 
scription, without  authority,  was  legalized  by  act  confirming  same; 
Anderson  v.  Santa  Anna,  116  IT.  S.  364,  29  L.  Ed.  686,  6  Sup.  Ct.  417, 
upholding  Illinois  curative  act  of  1867;  Kenosha  v.  Lamson,  154  U.  S. 
573,  19  L.  Ed.  780,  14  Sup.  Ct.  1198,  reaffirming  validity  of  bonds  in- 
volved in  principal  case;  Perrine  v.  Thompson,  17  Blatchf.  19j  Fed.  Cas. 
10,997,  holding  curative  act  constitutional,  though  State  court  had  ruled 
otherwise;  Schneck  v.  Jeffersonville,  152  Ind.  217,  52  N.  £.  216,  sustain- 
ing act  legalizing  irregular  bond  issue;  Cutler  v.  Board  of  Supervisors 
of  Madison  County,  56  Miss.  122,  where  irregularity  in  form  of  bonds 
was  corrected  by  subsequent  statute;  Stimes  v.  Franklin  County,  48 
Mo.  188,  8  Am.  Rep.  99,  where  legislature  authorized  reissue,  original 
issue  being  void ;  Cleveland  v.  Board  of  Finance  of  Taxation,  38  N.  J.  L. 
265,  holding  defective  contract  with  city  cured  by  legislative  confirm^i- 
tion;  Reid  v.  Supervisors  of  Henry  County,  31  Gratt.  712,  holding 
irregularities  in  subscription  cured  by  subsequent  legislation;  Leaven- 
worth V.  Miller,  7  Kan.  506,  12  Am.  Rep.  440,  and  Ix>uisville  etc.  R.  Co. 
V.  Tennessee,  8  Heisk.  788,  both  arguendo. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  R.  A. 
696. 

Where,  at  time  municipal  loan  was  made  and  honds  Issued  decisions  of 
State  court  favored  validity  of  law  under  wbich  issue  was.made,  a  later  and 
adverse  decision  will  not  be  followed  by  Federal  courts. 

Approved  in  Taylor  v.  Ypsilanti,  105  U.  S.  71,  26  L.  Ed.  1012,  refus- 
ing to  follow  latest  decision  as  to  validity  of  bonds ;  Burgess  v.  Selig- 
man,  107  U.  S.  34,  27  L.  Ed.  865,  2  Sup.  Ct.  22,  following  construction 
of  State  law  by  Circuit  Court,  in  preference  to  later  decision  of  State 
court;  Anderson  v.  Santa  Anna,  116  U.  S.  362,  29  L.  Ed.  635,  6  Sup. 
Ct.  416,  holding  validity  of  bonds  determined  by  law  as  construed  at 
their  issue;  Marshall  v.  Elgin,  3  McCrary,  41,  8  Fed.  787,  when  change 
in  court's  ruling,  after  bond  issue,  did  not  affect  validity;  Talcott  v. 
Pine  Grove,  1  Flipp.  131,  133,  Fed.  Cas.  13,735,  sustaining  bonds  valid 
as  law  was  construed  when  plaintiff  took  them;  Commissioners  v. 
Rather,  48  Ala.  445,  enforcing  remedy  on  bonds  by  mandamus;  French 
V.  Deane,  19  Colo.  508,  24  L.  R.  A.  390,  36  Pac.  611,  refusing  retroactive 
effect  to  statute  authorizing  exemplary  damages;  Opinion  of  the  Court, 
58  N.  H.  625,  holding  tax  exemption,  valid  when  made,  could  not  be 
^voided  by  changed  construction  of  Constitution;  Smith  v.  Elliott,  39 
Tex.  212,  construii^  deed  in  light  of  decisions  at  time  it  was  executed ; 
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dissenting  opinion  in  State  v.  Pilsbury,  31  La.  Ann.  29,  majority  holding 
that  form  of  remedy  at  date  of  bond  issue,  was  not  part  of  contract; 
Parsons  v.  Columbus,  50  Ohio  St.  468,  34  N.  E.  678,  refusing  to  hold  a 
statute  authorizing  street  assessment  invalid  because  it  did  not  restrict 

abuses. 

Distinguished  in  Hibbits  v.  Jack,  97  Ind.  577,  holding  overruled  de- 
cision not  rule  of  property,  as  to  purchases  made  on  faith  of  it;  Jessup 
V.  Carnegie,  80  N.  Y.  449,  36  Am.  Bep.  648,  holding  construction  of  locd 
statute  by  court  of  another  State  binding;  McLure  v.  Melton,  24  S.  C. 
•568,  58  Am.  Rep.  276,  holding  single  erroneous  decision  as  to  order  of 
payment  of  decedent's  dd)ts,  did  not  establish  rule  of  property;  Storrie 
T.  Cortes,  90  Tex.  288,  35  L.  R.  A.  668,  38  S.  W.  156,  following  later  and 
contrary  decision  as  to  contract  made  on  faith  of  earlier. 

Criticised  in  dissenting  opinion  in  Knorr  v.  Home  Ins.  Co.,  25  Wis. 
163,  majority  granting  removal  of  suit  against  foreign  corporation  to 
Federal  court.    , 

-    Impairment  of  obligation  of  contracts  by  decisions.    Note,  14  Am. 
Rep.  288. 

Municipal  bonds  and  defenses  thereto.    Note,  08  Am.  Dec.  680,  681. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Oas.  94. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oas.  1213. 

Change  of  decision  of  State  court  aa  impairment  of  contract.  Note, 
16  L.  R.  A.  646. 

Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  t0|  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  408. 

0  WaU.  486-500,  19  L.  Ed.  621,  INaUES  v.  JONES. 

Judgment  against  acbninlstrator  is  not  evidence  against  heir. 
Approved  in  Groot  v.  Hitz,  3  Mackey  (D.  C),  255,  reaffirming  rule; 
Carey  v.  Roosevelt,  102  Fed.  571,  43  C.  C.  A.  320,  judgment  against  ad- 
ministrators not  binding  trustees  or  beneficiaries  as  to  property  deliv- 
ered before  suit;  Hunt  v.  Russ,  7  Mackey  (D.  C),  531,  holding  claim 
verified  under  Maryland  act  and  passed  by  orphan's  court  does  not  re- 
lease executor  from  duty  of  defending  if  he  knows  of  defense;  Keefe 
V.  Malone,  3  McAr.  (D.  C.)  241,  holding  verdict  against  executor  cannot 
be  used  as  evidence  in  subsequent  suit  against  said  executor  in  his 
capacity  as  heir. 
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Distinguislied  in  Carey  v.  Eoosevelt,  81  Fed.  609,  where,  under 
peculiar  eircumstancesi  judgment  against  administrator  did  not  bind 
legatee. 

Where,  after  Judgment  against  administrator,  creditor  of  estate  seeks 
to  subject  realty  by  action  against  heirs,  the  demand  must  be  proved  in  all 
respects  as  if  there  had  been  no  prior  proceedings. 

Approved  in  Glenn  v.  Sothoron,  4  App.  D.  C.  134,  holding  that  where 
administratrix  is  widow  and  son  heir  at  law  of  decedent,  bill  can  be  main- 
tained against  them  as  distributees  of  personal  estate;  White  v.  Joyce, 
158  U.  S.  145,  89  L.  Ed.  927,  15  Sup.  Ct.  794,  holding  heir  might  plead 
statute  of  limitations  in  such  action. 

Duties  enjoined  upon  executor  by  will,  not  within  scope  of  his  ordinary 
f mctioiis,  never  pass  by  devolution  to  administrator,  unless  dear  that  tes- 
tator intended  he  should  become  donee  of  the  power. 

Approved  in  Tuckerman  v.  Currier,  54  Colo.  38,  Ann.  Oas.  1914G, 
599,  129  Pac.  215,  holding  testator  may  provide  in  his  will  conditional, 
limited  or  substituted  executors  in  case  of  vacancy;  Hayes  v.  Pratt,  147 
U.  S.  567,  37  L.  Ed.  283, 13  Sup.  Ct.  506,  holding  administrator  de  bonis 
non  had  no  right  to  execute  charitable  trust ;  Hodgin  v.  Toler,  70  Iowa, 
25,  59  Am.  Rep.  437,  30  N.  W.  3,  holding  power  to  sell  land  did  not  pass 
to  executor's  administrator;  Bennett  v.  Chapin,  77  Mich.  533,  7  L.  It.  A. 
379,  43  N.  W.  895,  holding  power  to  sell  land  ^t  discretion  did  not  pass 
to  administrator  de  bonis  non;  Rhode  Island  Hospital  Trust  Co.  v. 
Pitcher,  16  R.  I.  350,  16  Atl.  142,  where  power  to  make  discretionary 
advances  to  grandson  did  not  pass  to  administrator. 

Right  of  substituted  trustee  to  execute  power  conferred  on  original 
tru3tee.    Note,  16  Ann.  Oas.  329. 

Whether  special  power,  other  than  of  sale,  conferred  on  executor 
passes  to  administrator  c.  t.  a.    Note,  29  L.  R.  A.  (N.  8.)  266. 

Under  sixty-ninth  rule  in  equity,  it  is  for  court  to  decide  whether  or 
not  further  time  for  taking  testimony  shall  be  granted,  and  only  in  flagrant 
cases  will  that  decision  be  reviewed. 

Approved  in  Baglin  v.  Cusenier  Co.,  156  Fed.  1019,  holding  ruling 
refusing  to  permit  introduction  of  further  evidence  after  time  to  take 
testimony  had  expired  was  not  reviewable;  Long  v.  Anderson,  48  Fla. 
289,  37  South.  220,  it  is  abuse  of  discretion  to  refuse  further  time  to 
take  testimony  where  defendant  prevented  from  taking  testimony  by 
absence  of  master  in  chancery;  Maxwell  v.  Jacksonville  Loan  etc.  Co., 
45  Fla.  457,  34  South.  265,  arguendo. 
VI— w    - 
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Distinguished  in  Coosaw  Min.  Co.  v.  Farmers'  MiiL  Co.,  67*  Fed.  31, 
holding  sixty-ninth  role  did  not  apply  to  reference  to  master  on  qaes- 
tion  of  damages  on  injunction  bond. 

9  WaU.  501-504,  19  L.  Ed.  762,  HOE  ▼.  WILSON. 

I^  equitable  suit  hy  heirs,  attacUng  validity  of  sale  of  realty  of  estate* 
at  suit  of  creditor,  to  subject  same  to  payment  of  his  dalm,  said  creditor, 
and  all  the  heirs  at  law  are  indispensable  parties. 

Approved  in  Loomis  v.  Rosenthal,  67  Fed.  371,  holding  all  heirs  in- 
dispensable parties,  in  suit  to  enforce  trust  on  ground  of  wrongful  pur- 
chase ;  Cassidy  v.  Shimmin,  122  Massi  410,  holding,  under  facts,  eertayi 
heirs  were  indispensable  in  bill  for  account  and  distribution. 

Suit  in  equity  will  not  proceed  without  all  indispensable  parties  before 
the  court. 

Approved  in  McPike  v.  Wells,  54  Miss.  146,  holding,  ulkder  Revised 
Statutes,  section  737,  indispensable  party  out  of  jurisdiction,  who  did 
not  appear,  was  not  affected  by  judgment. 

If  not  all  indispensable  parties  are  before  court,  it  should,  if  there  be 
no  objection  by  party,  sua  sponte,  cause  bill  to  be  amended  or  dismissed. 

Approved  in  Florida  Land  etc.  Co.  v.  Anderson,  50  Fla.  513,  39  South. 
396,  following  rule;  United  States  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  203 
Fed.  315,  indispensable  parties  may  be  brought  in  by  amendment  in  suit 
under  Sherman  Anti-trust  Act;  Rogers  v.  Penobscot  Min.  Co.,  154  Fed. 
616,  617,  83  C.  C.  A.  380,  bill  should  not  be  dismissed  for  failure  to 
bring  in  necessary  parties,  but  reasonable  opportunity  should  be  given 
to  join  them ;  McConnell  v.  Dennis,  153  Fed.  550,  82  C.  C.  A.  501,  apply- 
ing rule  where  landlord  was  not  party  to  suit  to  enjoin  proceedings 
under  oil  and  gas  lease;  Dabney  v.  Preston's  Admrs.,  25  Oratt.  842, 
reversinis:  judgment,  where  trial  proceeded  without  such  parties;  Morgan 
v.  Blatchley,  33  W.  Va.  158,  10  S.  E.  283,  where  Supreme  Court  reversed 
judgment  on  this  ground,  of  its  own  motion;  Bryan  v.  Curtis,  26  App. 
D.  C.  100,  arguendo. 

Supplemental  record,  not  in  case  in  lower  court,  tlioogli  filed  by  con* 
sent,  as  if  returned  under  writ  of  diminution,  will  not  be  considered  in  the 
Supreme  Court. 

Approved  in  Headrick  v.  Larson,  152  Fed.  96,  81  C.  C.  A.  317,  partios 
cannot  by  stipulation  consolidate  cases  in  appellate  court  and  submit 
questions  involved  to  court  for  decision. 

9  Wall.  504-606,'  19  L.  Ed.  66S,  THE  NONESUCH. 

Supreme  Court  cannot  acquire  jurisdiction  of  cause  pending  in  dxcQit 
Court  by  transfer  with  consent  of  parties. 
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Approved  in  Talbott  v.  Leatherbury,  92  Md.  170,  48  Ail.  734,  revera- 
ing  decree  where  proeeedings  show  absence  of  necessary  parties. 

«  WalL  505-512,  19  I..  Ed.  741,  THE  GBAT  BAGLB. 

Omission  to  ezldbit  proper  light,  though  fault  whldi  pnts  vessd  prima 
fade  in  wrong,  does  not  exen^Tt  other  vesseUi  from  conseanences  of  their 
negUgence;  so  held  under  act  of  April  29,  1864. 

Approved  in  The  Ariadne,  13  Wall.  479,  20  L.  Ed.  543,  holding  ab- 
sence of  proper  lookout  on  one  did  not  ezcnse  other  colliding  vessel; 
The  Continental,  14  Wall.  359,  20  L.  Ed.  804,  where  irregular  lights 
displayed  did  not  relieve  another  vessel  from  consequences  of  her  negli- 
^nce;  The  Sunny  side,  91  U.  S.  216,  23  L.  Ed.  305  (reversing  Brown 
Adm.  249,  Fed.  Cas.  13,620),  where  vessel  was  held  to  be  in  fault, 
though  she  had  proper  lights;  The  Ontario,  2  Low.  44,  Fed.  Cas.  10,543, 
holding  vessel  bound  to  give  way  liable,  when  proper  lookout  would 
have  discovered  want  of  proper  lights;  The  Columbia,  23  Blatchf.  270, 
"25  Fed.  845,  where  failure  to  answer  signal  did  not  relieve  signaling  ves^ 
-del  from  her  fault  in  continuing;  Swift  v.  Brownell,  1  Holmes,  469, 
Fed.  Cas.  13,695,  where  vessel  having  been  seen,  absence  of  lights  did 
not  relieve  from  contribution;  The  Steamer  J.  W.  Everman,  2  HugheSt 
24,  Fed.  Cas.  7591,  holding  steamer  must  use  caution  in  harbor,  though 
anchored  vessel  displays  no  lights;  The  Helen,  5  Hughes,  122,  1  Fed. 
"922,  where  there  was  hopeless  conflict  of  proof  as  to  lights,  but  both 
were  held  in  fault;  New  York  etc.  Towboat  Co.  v.  New  York  etc*  R.  Co., 
148  N.  Y.  580,  42  N.  E.  1088,  where  failure  to  observe  rule  of  navigation 
constituted  contributory  negligence. 

Distinguished  in  The  City  of  Erie,  211  Fed.  1012,  holding  steamer 
•colliding  with  and  sinking  schooner  was  not  in  fault  as  green  light  of 
•schooner  was  not  burning. 

Where  both  parties  to  collision  are  In  fault,  both  must  contribute  to 
make  good  the  damage. 

Approved  in  Port  of  Portland  v.  United  States,  176  Fed.  871,  100 
C.  C.  A.  336,  holding  as  all  three  vessels  were  at  fault  for  collision,  each 
must  bear  one-third  of  damages.  ^ 

Facts  examined  and  case  held  to  be  one  for  contribution,  though  one 
vessel  had  not  the  required  lights. 

Approved  in  The  Golden  Grove,  13  Fed.  695,  following  rule ;  The 
Barque  Kallisto,  2  Hughes,  144,  Fed.  Cas.  7600,  ai^uendo. 

Distinguished  in  The  Sunnyside,  Brown  Adm.  249,  fed.  Cas.  13,620, 
liolding  that  vessel  was  not  at  fault,  being  misled  by  false  lights. 

Miscellaneous.    Miscited  in  Medical  Coll.  v.  Mnldon,  46  Ala.  610. 
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9  WaU.  513-516,  19  L.  Ed.  787,  THE  WABHINGTON  AND  THE  GBEOOBT. 

Plaintiff  liaTiiig  received  serlotui  and  painful  injuries,  wblcb  resulted  In 
permanent  disability,  an  award  of  ten  thousand  dollars  was  held  not  to  be 
excessive. 

Approved  in  Vicksburg  etc.  R.  Co.  v.  Putnam,  118  U.  S.  554,  30  L.  Ed. 
^5^,  7  Sup.  Ct.  2,  holding  plaintiff  entitled  to  recover  for  loss  of  earn- 
ings. 

Distinguished  in  Behrens  v.  The  Fnmessiit,  35  Fed.  800,  where,  on  the 
facts,  plaintiff  was  allowed  but  one  thousand  six  hundred  dollars;  dis- 
senting opinion  in  Rooney  v.  New  York  etc.  R.  Co.,  173  Mass.  229,  53 
N.  E.  438,  majority  sustaining  instruction  concerning  measure  of  dam- 
ages by  annuity  tables. 

Excessive  verdicts  in  suits  for  personal  injuries.    Note,  14  L.  R.  A* 
680. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A» 
1915F,  41,  127,  188,  249,  SIS. 

Where  colliding  vesseUi  are  both  in  fault,  damages  sustained  by  passen- 
ger are  properly  apportioned  equally  between  them*  reservUig  right  to  Ubel- 
ant  to  collect  entire  amount  of  either,  in  case  the  other  be  unable'io  respond 
for  her  portion. 

Approved  in  The  Maling,  110  Fed.  239,  apportioning  in  eoUision  be- 
tween three  vessels  two-thirds  to  one  responsible  for  second  vessel's 
fault;  The  Alabama,  92  U.  S.  698,  23  L.  Ed.  764,  where  decree  against 
each  vessel  for  one-half,  without  the  reservation,  was  erroneous;  The 
City  of  Hartford,  97  U.  S.  329,  24  L.  Ed.  982  (reversing  s.  c,  11  Blatchf . 
294,  Fed.  Cas.  2753),  and  The  Virginia  Ehrman,  97  U.  S.  317,  24  L.  Ed. 
893,  modifying  decree  by  provision  for  remedy  over;  The  Sterling,  106 
U.  S.  647,  27  L.  Ed.  98,  1  Sup.  Ct.  90,  reversing  a  decree  against  both 
vessels,  in  solido,  for  whole  amount;  The  Hudson,  15  Fed.  164,  holding, 
where  one  vessel  only  is  sued,  court  may  bring  in  others  to  apx)ortion 
damages;  The  Nicholson,  28  Fed.  895,  where  damages  were  apportioned 
between  tug  and  her  tow;  The  Atlas,  93  U.  S.  318,  23  L.  Ed.  867  (re- 
versing 10  Blatchf.  467,  Fed.  Cas.  634),  holding  owner  of  cargo  on  third 
vessel  entitled  to  necover  full  damages  from  one  of  the  two  colliding; 
The  North  Star,  106  U.  S.  22,  27  L.  Ed.  9S,  1  Sup.  Ct.  46,  and  The  Max 
Morris,  137  U.  S.  9,  10,  34  L.  Ed.  587,  588,  11  Sup.  Ct.  31,  holding  party 
injured  on  vessel  not  barred  from  recovery  by  contributory  n^ligence. 

Distinguished  in  The  Atlas,  10  Blatchf.  467,  Fed.  Cas.  634,  both  ves- 
sels being  in  faiyit,  party  libeling  one  only  recovered  but  half  damage. 

Limited  in  The  City  of  Hartford,  11  Blatchf.  294,  Fed.  Cas.  2753, 
denying  remedy  over  where  stipulated  value  of  one  vessel  was  less  thaa. 
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one-half  damages ;  The  Victory,  68  Fed.  400, 15  C.  C.  A.  490,  apportion- 
ing  liability  for  injury  to  cargo  according  to  degree  of  fault. 

Where  both  vessels  are  in  fault,  both  are  liable  for  injury  to  innocent 
passenger  on  one,  and  may  be  proceeded  against  in  same  libel. 

Approved  in  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  968, 112  C.  C.  A. 
372,  holding  vessel  liable  for  injury  causing  death;  The  Clan  Graham, 
153  Fed.  979,  holding  in  action  of  tort  for  personal  injuries  claim  in 
rem  against  vessel  and  one  in  personam  against  stevedores  for  tort  can 
be  joined;  New  York  etc.  R.  Co.  v.  Cooper,  85  Va.  945,  9  S.  E.  323, 
refusal  to  instruct  jury  that  one  vessel  owed  greater  degree  of  care 
than  the  other,  was  not  error;  Gray  v.  Philadelphia  etc.  R.  Co.,  23 
Blatchf.  265,  24  Fed.  169,  negligence  of  engineer  not  imputable  to  his 
fireman;  The  City  of  Brussels,  6  Ben.  371,  Fed.  Cas.  2745,  cause  of  ac- 
tion against  steamer  for  poisoning  survived,  to  be  enforced  by  action 
in  rem;  Gerrity  v.  Bark  Kate  Cann,  2  Fed.  243,  vessel  held  liable  for 
injury  caused  by  negligent  stowing;  The  A.  Heaton,  43  Fed.  595,  ship 
liable  to  seaman  injured  by  master's  failure  to  keep  ropes  repaired; 
The  Anaces,  93  Fed.  242,  34  C.  C.  A.  558,  libel  by  stevedore,  injured  by 
negligence  of  ship's  officers;  The  Marion  Chilcott,  95  Fed.  689,  ship 
liable  to  seaman  for  captain's  failure  to  protect  him  from  mate. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  45  Am.  Dec.  59. 

Imputation  of  negligence  of  driver  to  hirer  of  vehicle.    Note,  54 
Am.  Bep.  142. 

Miscellaneous.  Cited  in  Mug  v.  Ostendorf,  49  Ind.  App.  80,  96  N.  E. 
783,  as  to  use  of  mortality  tables  in  ascertaining  value  of  life  estates; 
Atlantic  etc.  R.  R.  v.  Johnson,  66  Ga.  270,  incidentally. 

9  WaU.  517-521,  19  L.  Ed.  744,  THE  KEOKUK. 

Owner  of  cargo  has  lien  on  vessel  for  any  Injury  he  may  sustain  by 
fault  of  vessel  or  her  master. 

Approved  in  The  Planter,  2  Woods,  493,  Fed.  Cas.  11,207a,  allowing 
libel  in  owner's  name,  by  insurers,  damage  caused  by  unseaworthiness; 
The  Director,  11  Sawy.  496,  26  Fed.  710,  sustaining-  proceeding  against 
ship  and  owners  in  same  libel;  The  Monte  A.,  12  Fed.  337,  dismissing 
action  in  rem,  but  allowing  it  to  proceed  in  personam. 

Distinguished  in  The  Thomas  P.  Sheldon,  113  Fed.  782,  denying  lien 
for  breach  of  executory  charter  though  partly  performed  by  delivery  uf 
one  or  more  cargoes. 

Maritime  lien,  in  favor  of  owner  of  cargo,  is  not  created  until  affreight- 
ment contract  is  made  and  cargo  delivered  to  master  or  someone  authorized 
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to  receive  it;  accordingly,  there  being  no  contract  of  affreightment,  flbel 
was  dismissed. 

Approved  in  Guffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C.  A. 
517,  where  at  time  goods  delivered  at  wharf  under  bill  of  lading  recit- 
ing goods  to  be  shipped  on  board  ship  then  at  port,  complainant  knew 
ship  at  sea,  and  goods  never  delivered  to  ship,  vessel  not  liable  to  lien 
for  breach  of  contract;  The  Energia,  124  Fed.  843,  denjdng  lien  under 
general  maritime  law  but  upholding  under  Washing^n  statutes  lien 
for  nonperformance  of  charter;  The  S.  L.  Watson,  118  Fed.  953,  55 
C.  C.  A.  439,  holding  vessels  carrying  cargoes  under  single  charter  not 
subject  to  lien  except  for  particular  cargo  actually  received;  The  Uni- 
vei*se,  108  Fed.  969,  denying  lien  where  contract  of  afEreightment  not 
performed  by  assignor  of  charter  or  vessel;  The  Habil,  100  Fed.  125^ 
dismissing  libel  for  damages  to  fruit  while  awaiting  shipment;  The 
Monte  A.,  12  Fed.  332,  and  The  Missouri,  30  Fed.  384,  dismissing  libel 
where  contract  was  only  executory;  The  City  of  Baton  Rouge,  19  Fed. 
462,  dismissing  libel  brought  for  failure  to  take  cargo;  The  Guiding 
Star,  53  Fed.  943,  no  liability  where  goods  were  in  custody  of  landing 
keeper,  though  bills  had  issued;  The  Eugene,  83  Fed.  224,  dismissing 
libel  for  breach  of  executory  contract  to  carry  passengers;  Etobinaon 
V.  Memphis  etc.  R.  Co.,  9  Fed.  139,  though  bills  of  lading  were  g^ven, 
railroad  could  set  up  fact  that  goods  were  never  received;  The  Hum- 
boldt, 86  Fed.  352,  no  lien  for  breach  of  contract  to  employ  passenger 
agent. 

limited  in  The  Ira  Chaffee,  2  Flipp.  657,  2  Fed.  407,  dismissing  libel 
where  goods  were  not  received  by  master  as  such. 

Distinguished  in  Petersburg  N.  N.  &  N.  Steamboat  line  v.  Norfolk- 
Virginia  Peanut  Co.,  172  Fed.  325,  24  L.  R.  A.  (N.  S.)  669,  96  C.  C.  A. 
383,  reception  of  goods  by  agent  at  wharf  held  to  be  delivery  to  vessel. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  484. 

Maritime  lien,  in  favor  of  owner  of  cargo,  placed  on  steamer's  barge, 
may  attach,  though  bills  of  lading  are  not  executed,  if  barge  be  taken  in 
tow;  or  if  barge  be  left  at  landing  by  fault  of  steamer's  officers. 

Approved  in  The  Columbia,  73  Fed.  238,  19  C.  C.  A.  436,  holding 
barge  and  steamer  one  vessel  within  rule  as  to  limitation  of  liability. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105 
Am.  St.  Rep.  350. 

Miscellaneous.  Cited  in  The  Planet  Venus,  113  Fed.  388,  to  prac- 
tice of  joining  vessel  and  owner  or  master  in  one  libel. 
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9  Wall.  522^25,  19  L.  £<t  781,  THE  AIiLEGHANT. 

Steam  prc^eUar,  meeting  tug  witb  tow.  In  narrow  diannel  or  harbor 
entrance,  la  bound  to  move  with  great  caution;  accordingly,  in  this  caee, 
propeller  held  wholly  to  blame. 

Approved  in  The  Westhall,  153  Fed.  1013,  steamer  held  wholly  to 
blame  for  collision  with  tug  and  seven  barges ;  The  Fred.  W.  Chase,  31 
Fed.  94,  95,  holding  steamer  in  fault  for  nonobservance  of  rule  21«  sec- 
tion 4233,  Revised  Statutes;  The* Charlotte,  51  Fed.  461,  where  steamer 
was  held  to  blame  because  of  her  rate  of  speed;  The  Owego,  71  Fed* 
542,  where  use  of  ordinary  care  did  not  protect  steamer  navigatincr 
crowded  harbor;  Towboat  No.  1,  74  Fed.  911,  21  C.  C.  A.  169,  holding 
steamer  liable  for  collision  under  facts  similar  to  principal  case. 

Explained  in  The  Daniel  Drew,  13  Blatchf.  533,  Fed.  Caa.  3565,  hold- 
ing steamer  not  liable  for  damage  caused  by  her  swell. 

Distinguished  ist  Donnell  v.  Boston  Towboat  Co.,  89  Fed.  760^  761, 
32  C.  C.  A.  331,  where  tug  was  in  fault  for  collision  in  fog. 

9  WalL  626-531,  19  L.  Ed.  746,  THE  NOBTHEBN  BELLB. 

Grain  barges  are  considered  as  belonging  to  the  steamer  to  wbich  they 
are  attached  for  the  purposes  of  the  voyage,  and  the  9teamer  la  liable,  in 
proceeding  in  rem,  for  injury  to  cargo  by  unseaworthy  condition  of  barge. 

Approved  in  Thompson  Towing  etc.  Assn.  v.  McGregor,  207  Fed.  213, 
124  C.  C.  A.  479,  holding  tug  and  lighter,  used  together  in  floating 
steamer,  constituted  unit  to  be  surrendered  to  justify  limitation  of  lia- 
bility; The  Wilmington,  5  Hughes,  207,  48  Fed.  567,  holding  barge 
liable,  in  action  in  rem,  for  injury  to  cargo ;  The  Kate  TremainO;  5  Ben. 
63,  Fed.  Cas.  7622,  holding  contract  for  canal-boat  wharfage  a  maritime 
contract ;  The  Columbia,  73  Fed.  237,  19  C.  C.  A.  436,  to  limit  liability, 
both  barge  and  steamer  are  to  be  surrendered ;  The  New  York,  93  Fed. 
497,  498,  holding  seaworthiness  an  implied  waiTanty  in  charter-party; 
State  V.  Turner,  34  Or.  173,  55  Pac.  92,  holding  tug  and  tow  lashed  to 
it,  constituted  one  vessel;  Ez  parte  Easton,  95  U.  S.  74,  24  L.  Ed.  375» 
arguendo. 

Oarrier  must  know  condition  of  barge  in  which  he  proposes  to  carry 
goods.    Owner  of  cargo  is  under  no  obligation  to  look  after  this  matter. 

Approved  in  The  Edwin  I.  Morrison,  153  U.  8.  210,  38  L.  Ed.  692, 
14  Sup.  Ct.  825,  holding  vessel  liable  for  injury  to  cargo,  due  to  un- 
seaworthiness ;  The  Caledonia,  157  U.  S.  135,  39  L.  Ed.  647,  15  Sup.  Ct. 
542,  holding  vessel  for  delay  caused  by  latent  defect  in  shaft;  The  Di- 
rector, 13  Sawy.  183,  34  Fed.  64,  allowing  recovery  of  cargo  and  dam- 
ages, where  vessel  was  not  seaworthy  at  time  of  loading;  Potts  v.  Wa- 
bash etc.  Ry.  Co.,  17  Mo.  App.  401,  holding  railroad  must  furnish 
vehicles  suitable  for  safe  transportation. 
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To  be  seaworthy,  grain  barge  used  In  river  navigation  must  be  so 
sound  tbat  sbe  will  safely  carry  cargo  in  bulk  fhroogb  ordinary  shocks,  to 
which  she  is  dally  subjected.'  Barge  in  question  held  to  have  been  unfit  for 
river  navigation. 

Approved  in  The  Lockport,  197  Fed.  214,  216,  holding  baige  liable 
for  damage  to  cai^o  of  fertilizer  by  reason  of  unseaworthiness;  Oregon 
Round  Lumber  Co.  v.  Portland  etc.  S.  S.  Co.,  162  Fed.  923,  holding  owner 
liable  for  damages  for  death  of  employer  from  vessel  being  unsea- 
worthy ;  Neilson  v.  Coal,  Cement  &  Supply  Co.,  122  Fed.  619,  60  C.  C.  A* 
176,  holding  calking  defective  for  carrying  cargo  of  cement;  Forbes  v. 
Merchants'  Exp.  etc.  Co.,  Ill  Fed.  800,  presuming  barge  unseaworthy 
where  leak  due  to  ordinary  swells;  Commonwealth  v.  Breakwater  Co., 
214  Mass.  16,  100  N.  E.  1037,  defining  word  "seaworthy";  Northern 
Belle  V.  Robson,  154  U.  S.  572,  19  L.  Ed.  748,  14  Sup.  Ct.  1166,  allowing 
recovery  for  injury  to  cargo  caused  by  rotten  timbers  of  barge;  The 
Wilmington,  5  Hughes,  209,  48  Fed.  569,  holdii^  canal-boat  liable  for 
damage  to  grain  by  leak ;  Kellogg  v.  La  Crosse  etc.  Packet  Co.,  3  Biss. 
499,  Fed.  Cas.  7663,  where  barge  was  sunk  by  beating  against  fenders  of 
her  steamer;  Holland  v.  Seven  Hundred,  etc.  36  Fed.  787,  a  vessel  in- 
sufficiently manned  held  unseaworthy ;  In  re  Meyer,  74  Fed.  890,  a  vessel 
in  condition  to  encounter  ordinary  perils  of  voyage  was  seaworthy. 

Distinguished  in  Sanford  &  Brooks  Co.  v.  Columbia  Dredging  Co., 
177  Fed.  882,  101  C.  C.  A.  92,  holding  where  defects  in  scows  were  not 
such  as  to  make  them  unseaworthly,  and  respondent  hired  them  after 
inspection,  he  could  not  set  off  against  their  hire,  costs  of  repairs. 

Implied  warranty  in  bill  of  lading  that  vessel  is  seaworthy  and  fit 
to  carry  the  goods.    Note,  4  E.  B.  0.  728. 

9  WaU.  531-643,  19  L.  Ed.  788,  XmiTED  STATES  V.  PABELFOBD. 

Voluntary  execution,  as  surety,  of  official  bonds  of  officers  in  Oonfed* 
erate  army,  constituted  aid  and  comfort  to  the  Bebelllon,  within  captured 
and  abandoned  property  act  of  1863. 

Approved  in  United  States  v.  Klein,  13  Wall.  142,  20  L.  Ed.  624»  fol- 
lowing rule. 

Cotton,  though  private  property,  was  proper  subject  of  capture  hj 
^tlonal  forces  during  the  Civil  War. 

Approved  in  Haycraf t  v.  United  States,  22  Wall.  93,  22  L.  Ed.  741, 
following  rule;  Lamar  v.  Browne,  92  U.  S.  194,  23  L.  Ed.  863,  holding 
officials  were  not  personally  liable  to  owner  for  capture  of  cotton ;  Young 
V.  United  States,  97  U.  S.  58,  24  L.  Ed.  997,  holding  cotton,  proper^ 
of  foreigner^  found  in  rebel  territory  was  subject  of  capture. 
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Distingnislied  in  Neel's  Exec.  v.  Noland's  Heirs,  166  Ey.  468,  179 
S,  W.  435,  holding  title  to  proceeds  of  cotton  captured  by  Feieral  £oro6» 
was  not  divested  out  of  original  owner. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

Captured  property,  within  captured  and  abandoned  property  act  of 
1863,  Is  Budi  as  had  been  seized  or  taken  ftom  hostUe  possession,  by  mili- 
tary or  naval  forces  of  United  States;  -If  private  mroperty,  actual  selsure 
waa  required;  If  public  property,  capture  of  place  In  which  It  might  be  was 
sufficient. 

Approved  in  Lamar  v.  Browne,  92  17.  S.  193,  23  L.  Ed.  658,  a  seizure 
of  private  property  of  loyal  citizen  by  military  forces ;  dissenting  opin* 
ion  in  Lamar  v.  Browne,  92  XT.  S.  201,  23  L.  Ed.  655,  majority  sustain* 
ing  seizure  of  private  property  of  loyal  citizen. 

General  policy  of  goverxmient,  during  Olvll  War,  was  to  respect  rights 
of  private  property  In  places  where  Federal  authority  was  established;  but 
this  was  subject  to  modtflcatlon  by  government  or  by  comipaadlng  generaL 

Approved  in  Hamilton  v.  Kennedy,  3  Bazt.  483,  justifying  possession 
of  private  property  taken  under  order  of  commanding  general ;  Herrera 
V.  United  States,  222  U.  S.  571,  56  L.  Ed.  320,  32  Sup.  Ct.  179,  arguendo. 

President  had  power  to  grant  pardon  to  rebels  by  proclamation  of 
1863,  fuUy  warranted  by  act  of  July  17,  1862. 

Approved  in  State  v.  Nichols,  26  Ark.  80,  7  Am.  Rep.  604,  a  legisla> 
tive  pardon  before  indictment  held  good  defense  to  subsequent  proseou* 
tion. 

Effect  of  pardon  Is  sudi  that  In  law,  offender  Is  as  tumocent  as  If  h* 
had  never  committed  the  offense. 

Approved  in  Cowan  v.  Prowse,  93  Ky.  172,  19  8.  W.  411,  and  Jones 
V.  Board  of  Registrars,  56  Miss.  768,  31  Am.  Rep.  386,  both  holding 
pardon  of  felon  restored  his  right  to  vote;  Easterwood  v.  State,  34  Tex. 
Or.  Rep.  409,  31  S.  W.  296,  holding  pardoned  convict  competent  to  be 
juror. 

Limited  in  Knote  v.  United  States,  95  U.  S.  153,  24  L.  Ed.  443,  party 
pardoned  under  proclamation  of  1868  could  not  recover  proceeds  of 
property  confiscated,  already  paid  into  treasury. 

Distin^ished  in  State  v.  Page,  60  Kan.  670,  57  Pao.  516,  holding  prison 
managers'  power  to  shorten  term  for  good  behavior  did  not  infringe 
pardoning  power. 

Claimant  having  procured  benefit  of  amnesty  proclamation  of  Decem- 
ber, 1863,  before  actual  seizure  of  his  property  by  national  forces.  Is  entitled 
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to  recover  its  proceeds,  as  a  loyal  dtlaen,  under  captured  and  alMadoned 
property  act  of  18fi(3. 

Approved  in  Carlisle  v.  United  States,  16  Wall.  161,  21  L.  Ed.  42a» 
applying  rale  under  proclamation- of  pardon  of  December  25,  1868;  dis- 
'  senting  opinion  in  United  States  v.  Klein,  13  Wall.  160,  20  L.  Ed.  526, 
majority  extending  rule  to  one  pardoned  after  the  seizure. 

Distinguished  in  Austin  v.  United  States,  155  U.  S.  422,  39  L.  Ed.  208, 
15  Sup.  Ct.  169,  holding  proof  of  actual  loyalty  ne^essaiy^  niiider  act 
concerning  Austin  claims. 

Law  makes  proof  of  pardon,  under  proclamation  of  December  8,  1863, 
a  complete  substitute  for  proof  that  claimant,  under  ca^ptnred  and  aban- 
doned property  act  of  1868,  gave  no  aid  or  comfort  to  the  EebelUon. 

Distinguished  in  Young  v.  United  States,  97  U.  S.  66,  24  L.  Ed.  999, 
holding  English  subject  could  not  take  advantage  of  pardon  extended 
by  proclamation  of  1868;  Kirk  v.  Lynd,  106  U.  S.  318,  27  L.  Ed.  194, 
1  Sup.  Ot.  299,  purchaser  of  lands  confiscated  under  act  of  August  6, 
1861,  took  fee  simple;  Hart  v.  United  States,  118  U.  S.  67,  80  L.  Ed. 
98,  6  Sup.  Ct.  963,  holding  pardon  did  not  authorize  payment  of  claim 
forbidden  by  section  3480,  Revised  Statutes;  Austin  v.  United  States, 
155  U.  S.  422,  39  L.  Ed.  208,  15  Sup.  Ct.  169,  holding  act  concerning 
Austin  claims  made  proof  of  loyalty,  as  matter  of  fact,  necessary. 

Miscellaneous.  Cited  in  United  States  v.  Aakervik^  180  Fed.  145, 
holding  that  under  Act  of  Congress,  June  29,  1906,  suit  brought  by 
United  States  to  cancel  certificate  of  citizenship,  could  not  under  facts 
shown  be  maintained. 

9  Wait  544-^654,  19  L.  Ed.  768,    MICHXOAK    ZNmiBANCB    BANK    v. 


Bona  fide  bolder  of  notes,  e.  g.,  Indorser  for  value  at  date  of  note, 
"Without  notice,  takes  titles  unaffected  by  equities  between  antecedent 
parties. 

Approved  in  Spitler  v.  James,  32  Ind.  208,  2  Am.  Bep.  338,  bona  fide 
holder  unaffected  by  fraudulent  filling  up  of  blank  in  note;  Bowers  v. 
Thomas,  62  Wis.  485,  22  N.  W.  712,  holding  one  who  could  not  read 
not  liable  on  note  he  was  fraudulently  induced  to  sign. 

Where  partners,  pursuant  to  agreement,  Indorsed  note  of  individual 
not  a  partner,  one  taking  note  from  maker  as  security  for  personal  loan. 
Is  unaffected  by  restriction  contained  in  partnership  agreement  of  wtalch 
lie  bad  no  knowledge. 

Approved  in  Moore  v.  May,  117  Wis.  204,  94  N.  W.  49,  holding  in 
action  against  members  of  partnership  for  money  loaned  and  used  in 
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businesB/faet  business  not  oondno^ed  as  presoribed  no  defense;  Ex  parte 
Estabrook,  2  Low.  549,  Fed.  Cas.  4534,  where  sale  of  indorsed  note  by 
maker  was  not  notiee  of  accommodation  indorsement. 

Distinguished  in  National  Bank  v.  Noyes,  62  N.  H.  39,  holding  in  suit 
on  note  of  nontrading  partnership,  authority  must  be  shown. 

If  bUl  or  note,  indorsed  in  blank,  or  payable  to  bearer,  be  misappro- 
priated, lost  or  stolen,  a  subsequent  bona  fide  bolder  for  value  may  never- 
theless recover  from  any  prior  party. 

Approved  in  Cooke  v.  United  States,  12  Blatohf.  59,  ;Fed.  Cas.  3178^ 
arguendo. 

As  between  bona  fide  bolder  for  value  of  negotiable  note,  and  a  party 
to  It,  wbo  has  intrusted  it  to  another,  while  it  yet  contained  blanks  in  date 
or  amount,  latter  is  deemed  agent  of  party  who  put  it  into  his  custody, 
for  purpose  of  filling  up  the  blanks. 

Approved  in  First  Nat.  Bank  v.  Bamum,  160  Fed.  260,  applying  rule 
where  one  was  bound  by  filling  in  by  his  brother  of  blanks  in  notes; 
White-Wilson-Drew  Co.  v.  Egelhoff,  96  Ark.  110, 131  S.  W.  210,  holding 
if  third  person  wrote  in  sum  in  blank  in  presence  of  agent  and  at  his 
request  maker  was  bound ;  Mechanics'  Bank  v.  Chardavoyne,  69  N.  J.  L. 
259, 101  Am.  St.  Rep.  701,  55  Atl.  1081,  bank  receiving  from  A,  without 
notice  of  infirmity,  note,  in  payment  of  debt  due  from  him  to  bank, 
which  A's  wife  had  indorsed  in  blank  for  him  to  discount  for  her  benefit, 
is  a  bona  fide  holder;  Holman  v.  Higgins,  134  Tenn.  392,  394,  183  S.  W. 
1009,  1010,  holding  where  blank  for  payee's  name  was  filled  in  by  agent 
and  date  "July  —  "  was  filled  in  "Sept.  1"  maker  was  liable;  National 
Exch.  Bank  v.  White,  30  Fed.  415,  where  there  were  blanks  in  date 
and  amount;  Chemung  C.  Bank  v.  Bradner,  44  N.  T.  688,  where 
partnership  was  bound  by  amount  filled  in  draft-  signed  in  blank; 
Waldron  v.  Young,  9  Heisk.  780,  782,  where  time  of  payment  was  filled 
in  contrary  to  instructions;  Bingham  v.  Reddy,  5  Ben.  275,  Fed.  Cas. 
1414,  ai^uendo. 

Distinguished  in  Solon  v.  Williamsburgh  Sav.  Bank,  114  N.  Y.  136, 
21  N.  E.  171,  where  bonds  were  issued  as  complete  instruments,  no  au- 
thority to  fill  up  blanks  implied. 

Effect  of  alteration  of  note  on  bona  fide  holders.    Note,  35  L.  R.  A. 
468. 

N^potiable  biu  or  note,  what  necessary  to  constitute*    Note,  62 
'Am.  Dec  760. 

It  is  error  to  give  an  instruction  when  there  is  no  evidence  in  the 
case  supporting  the  theory  of  facts  assumed  by  it. 
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Approved  in  Eggett  v.  Alien,  106  Wis.  637,  82  K  W.  557^  holding 
justification  under  counsel's  advice  not  in  issue,  instructions  thereto 
erroneous;' dissenting  opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed. 
730, 116  C.  C.  A.  352,  majority  holding  in  action  for  injuries  to  servant 
while  loading  tank  with  acid  evidence  warranted  finding  that  method 
used  was  unsafe  and  was  adopted  by  defendant ;  Willis  v.  Oregon  Ry.  & 
Nav.  Co.,  11  Or.  262,  4  Pac.  123,  holding  this  a  ground  for  reversal, 
though  instruction  was  correct  in  abstract;  Shenandoah  etc.  R.  Co.  v. 
Moose,  83  Va.  831,  3  S.  E.  798,  where  such  instruction  was  properly 
refused ;  Kimball  v.  Borden,  95  Va.  207,  28  S.  E.  207,  and  Spaulding  v. 
Chicago  etc^  R.  Co.,  33  Wis.  591,  both  reversing  where  there  was  no 
evidence  to  support  instruction;  Indianapolis  etc.  R.  Co.  v.  Ebrst,  93 
U.  S.  299,  23  L.  Ed.  900,  and  Meguire  v.  Corwine,  101  U.  S.  Ill,  25 
L.  Ed.  900,  arguendo. 

Distinguished  in  McMechen  v.  McMechen,  17  W.  Va.  712,  holding 
sufficient  if  evidence  tends  to  support  instruction. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  com- 
ment upon  evidence.    Note,  72  Am.  Dec.  541. 

Miscellaneous.    Miscited  in  American  etc.  Co.  v.  Gartrell,  23  Ga.  452. 

9  WaU.  554-560,  19  L.  Ed.  584,  UNITED  STATES  ▼.  ADAMB, 

Where  mistake,  in  findings  of  fact  by  Court  of  COaims,  was  known 
to  party  in  season  to  have  had  it  corrected  before  heaxin^  in  Supreme 
Oonrt,  the  latter  wlU  not  amend  its  decree  already  given. 

Approved  in  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  203^ 
67  L.  B.  A.  179,  47  S.  E.  13,  majority  granting  certiorari  to  correct  record 
where  appeal  from  conviction  for  rape  because  indictment  as  shown 
by  record  failed  to  allege  want  of  consenti  whereas  indictment  did  in 
fact  contain  such  allegation.. 

Claimant  having  made  himself  party  to  proceedings  and  having  taken 
benefit  of  adjustment  of  his  accounts  by  board  appointed  for  that  purpose, 
is  barred  from  recovering  additional  amount  in  Court  of  Claims. 

Approved  in  United  States  v.  Child,  12  Wall.  243,  20  L.  Ed.  862, 
following  rule. 

9  WaU.  560-567,  19  L.  Ed.  560,  HORNTHAIJi  v.  THE  COLLECTOB. 

Where  citizenship  of  parties  to  suit  is  foundation  of  juxisdiction  in 
Federal  court,  it  must  be  distinctly  averred,  so  as  to  diow,  not  only  d£veraity 
of  cltizensliip,  but  that  one  party  is  citizen  of  State  where  suit  is  brought. 

Approved  in  New  Orleans  etc.  Mail  Co.  v.  Fernandez,  12  Wall.  135, 
20  L.  Ed.  251,  dismissing  bill,  which  showed  parties  to  be  citizens  of 
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same  State;  Grace  t.  American  Cent.  Ins.  Co.,  109  U.  S.  284,  27  L.  Ed. 
935,  3  Sup.  Ct.  211,  holding  averment  of  residence  not  suMcient;  Con- 
tinental Ins.  Co.  v.  Rhoads,  119  U.  S.  239,  80  L  Ed.  380,  7  Sup.  Ct.  193, 
in  suit  by  administrator  averment  of  intestate's  citizenship  not  su£&- 
<;ieni. 

Wbere  court  Is  one  of  special  and  not  general  Jnrlsdlctlim,  fbere  Is 
no  mresnmptlon  in  favor  of  its  Jurisdiction,  and  Jurisdictional  facts  must 
l>e  expressly  alleged. 

Approved  in  Hershberger  v.  Blewett,  55  Fed.  174,  holding  probato 
<;ourt  did  not  acquire  jurisdiction;  Gould  v.  Jacobson,  58  Mich.  291,  25 
N.  W.  196,  excluding  evidence  of  proceedings  in  admiralty  court,  where 
jurisdictional  facts  did  not  appear. 

Provisions  of  acts  of  1833  and  1864,  extending  Jurisdiction  of  Circuit 
Courts  to  cases  arising  under  internal  revenue  laws,  were  so  repealed  and 
limited,  by  act  of  July  13,  1866,  "to  reduce  internal  taxation,"  etc.,  that 
Circuit  Court  has  no  Jurisdiction  of  those  cases  except  on  removal. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  248,  45  L.  Ed.  1091,  21 
Sup.  Ct.  772,  to  point  that  Circuit  Courts  have  jurisdiction  of  suits,  re- 
gardless of  amount  against  collectors  for  duties  paid  under  protest; 
Williams  v.  Collector,  131  U.  S.  cxiii,  Appx.,  21  L.  Ed.  113,  dismissing 
suit  brought  in  Circuit  Court  to  recover  duties  paid  under  protest ;  dis- 
senting opinion  in  Tennessee  v.  Davis,  100  U.  S.  293,  25  L.  Ed.  660,  ma- 
jority holding  criminal  prosecution  of  collector  properly  removed  to 
Circuit  Court;  Collector  v.  Hubbard,  12  Wall.  8,  20  L.  Ed.  274,  where, 
in  absence  of  request  for  removal,  case  went  through  State  courts; 
Buttner  v.  ^filler,  1  Woods,  622,  Fed.  Cas.  2254,  action  against  collector 
for  slanderous  words  spoken  in  course  of  his  duty,  properly  removed; 
Eaton  V.  Calhoon,  15  Fed.  157,  arguendo. 

Distinguished  in  Andreae  v.  Redfield,  98  U.  S.  225,  25  L.  Ed.  159, 
Circuit  Court  has  jurisdiction  of  suit  to  recover  duties  illegally  exacted, 
paid  under  protest  as  provided  by  statute;  dissenting  opinion  in  Ten- 
nessee V.  Davis,  100  U.  S.  293,  25  L.  Ed.  660,  majority  holding  criminal 
prosecution  of  collector  properly  removed  to  Circuit  Court. 

Act  of  March,  1867  (4  Stats,  at  Large,  632),  provides  that  no  suit  to 
restrain  assessment  or  collection  of  tax  shi^  he  maintained  in  any  court. 

Approved  in  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  T.  Co., 
157  U.  S.  609,  39  L.  Ed.  829,  15  Sup.  Ct.  700,  majority  restraining  cor- 
poration, at  stockholder's  suit,  from  making  returns  for  imposition  and 
payment  of  tax  not  constitutional. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  306. 
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OostB  are  Impropeily  allowed  in  Circuit  Court,  when  case  la  dismissed 
for  want  of  Jurisdiction  on  face  of  pleadings. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Papeir  Co.,  22^ 
Fed.  579,  refusing  to  tax  costs  where  suit  was  dismissed  because  de- 
fendant had  no  place  of  business  in  district;  Sena  v.  United  States^  147 
Fed.  490,  78  C.  C.  A.  27,  where  appellate  court  is  without  jurisdiction 
of  criminal  appeal,  it  cannot  direct  marshal  to  deliver  prisoner  to 
warden  to  carry  out  sentence;  In  re  Williams,  120  Fed.  36,  denyinsr 
cost,  where  petition  to  declare  debtor  involuntary  bankrupt  dismissed ; 
Pellett  V.  Great  Northern  Ry.,  105  Fed.  195,  allowing  plaintiff  costs, 
case  remanded  to  State  court;  Bice  v.  Boothsville  Telephone  Co.,  62 
W.  Va.  522,  523,  125  Am.  St.  Bep.  986,  13  Ann.  Oaa.  1046,  59  S.  E.  502, 
appellate  court,  on  dismissing  appeal  for  want  of  jurisdiction,  has  no 
power  to  render  judgment  for  costs;  Citizens'  Bank  of  Louisiana  v. 
Cannon,  164  U.  S.  324,  41  L.  Ed.  453,  17  Sup.  Ct.  91,  following  rule; 
Pentlarge  v.  Kirby,  22  Blatchf.  262,  20  Fed.  898,  error  in  District  Court 
to  allow  costs  in  such  case ;  Wenberg  v.  A  Cargo  of  Mineral  Phosphate, 
15  Fed.  288,  dismissing  libel  in  District  Court  without  costs;  Wetherby 
V.  Stinson,  62  Fed.  177, 10  C.  C.  A.  243,  where  Circuit  Court  of  Appeals 
affirmed  judgment  of  dismissal  without  costs;  Bartels  ▼.  Hoey,  3  Colo. 
279,  denying  costs,  where  court  had  no  jurisdiction  of  appeal ;  Thurston 
County  V.  Scammell,  7  Wash.  95,  34  Pac.  471,  disallowing  costs,  where 
suit  was  dismissed  because  of  repeal  of  statute  on  which  it  was  founded. 

Distinguished  in  Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed. 
864,  holding  as  dismissal  was  not  for  want  of  jurisdiction  costs  misrht 
be  allowed;  Northwestern  Fuel  Co.  v.  Brock,  139  U.  S.  219,  35  L.  Ed. 
153,  11  Sup.  Ct.  524,  holding  Circuit  Court  might  render  judgment  for 
restitution  of  money  collected  on  reversed  judgment;  Cooper  v.  New 
Haven  Steamboat  Co.,  18  Fed.  588,  allowing  costs  upon  dismissal  of  suit 
to  recover  penalty  under  act  declared  unconstitutional ;  Miller  v.  Clarke 
52  Fed.  902,  refusing  to  order  restitution  of  costs  paid  under  judgment 
reversed;  State  v.  Thompson,  81  Mo.  167,  allowing  costs,  under  local 
statute. 

Costs  are  not,  as  a  rule,  allowed  in  Supreme  Court,  where  case  is  dis* 
missed  for  want  of  Jurisdiction  on  face  bf  pleadings. 

Distinguished  in  Bradstreet  Co.  v.  Higgins,  114  U.  S.  263,  29  L.  Ed. 
176,  5  Sup,  Ct.  880,  where  defendant  in  error  recovered  certain  costs- 
incidental  to  his  motion  to  dismiss. 

9  WaU.  567>675,  19  Ik  Ed.  748,  THE  AS8E880B  v.  08B0BNES. 

Where  injured  party  complies  with  conditions  imposed  by  Congress, 
•and  pays  under  protest,  he  may  maintain  assumpsit  for  money  had  and 
received  against  collector  to  recover  internal  revenue  taxes  illegally  assessed^ 
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Approved  in  Baltimore  v.  Baltimore  etc.  B.  R.  Co.,  10  Wall.  662,  19 
L.  Ed.  1046,  holding  city  should  have  pursued  this  remedy  to  recover 
tax  on  its  bonds ;  Andreae  v.  Redfield,  98  XJ.  S.  226^  25  L.  Ed.  159,  such 
action  to  recover  customs  duties  paid  under  protest  might  be  brought 
in  Circuit  Court;  United  States  v.  Hodson,  26  Fed.  Cas.  339,  assessment 
held  conclusive,  where  party  did  not  comply  with  statute;  Kimball  v. 
The  Collector,  10  Wall,  444,  19  L.  Ed.  966,  Barnes  v.  The  Railroads,  17 
Wall.  307,  21  L.  Ed.  547,  and  United  States  v.  Myers,  3  Hughes,  246, 
Fed.  Cas.  16,846,  all  arguendo. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  306. 

Unless  parties  are  citizens  of  different  States,  suit  against  assessor  or 
collector,  to  recover  internal  revenue  taxes  illegally  exacted,  must  be  com- 
menced In  State  court,  subject  to  defendant's  right  to  have  it  removed  to 
Olrcuit  Court.  ^ 

Approved  in  The  Collector  v.  Hubbard,  12  Wall.  8,  80  L  Ed.  274, 
where  suit  was  so  begun  and  not  removed. 

Acts  of  1833  and  1864,  conferring  Jurisdiction  upon  Circuit  Courts,  In 
cases  arising  under  internal  revenue  laws  to  recover  duties  illegally  assessed, 
were  modified  by  act  of  July  13,  1866,  so  that  Circuit  Courts  now  have  that 
Jurisdiction  only  where  there  is  diversity  of  citizensliip,  or  upon  removal 
from  State  court. 

Approved  in  Williams  v.  Reynolds,  131  U.  S.  cxiv,  Appx.,  21  L.  Ed. 
113,  dismissing  suit  to  recover  duties  illegally  assessed;  Salt  Co.  of 
Onondaga  v.  Wilkinson,  8  Blatchf .  31,  Fed.  Cas.  12,269,  retaining  pend- 
ing case  under  proviso  of  latter  act;  dissenting  opinion  in  Tennessee  v. 
Davis,  10  U.  S.  293,  25  L.  Ed.  660,  majority  holding  criminal  prosecu- 
tion of  collector  properly  removed. 

Circuit  Courts  are  courts  of  qiedal  Jurisdiction  and  cannot  take  cog- 
lUsance  of  civil  or  criminal  cause  unless  authorized  by  act  of  Congress. 

Approved  in  Birdseye  v.  Shaeffer,  37  Fed.  824,  remanding  cause. in 
pursuance  of  statute  passed  after  its  removal. 

When  law  conferring  Jurisdiction  is  repealed  without  saving  clause, 
pending  cases  fall  with  it;  e.  g.,  repeal  of  acts  giving  Circuit  Courts  Juris- 
diction in  cases  arising  under  Internal  revenue,  laws. 

Approved  in  Parr  v.  Colfax,  197  Fed.  304,  117  C.  C.  A.  48,  dismiss- 
ing appeal  pending  at  time  of  repeal  in.  suit  to  determine  heirship  to 
unpatented  Indian  allotment;  United  States  v.  Sena,  12  N.  M.  414,  78 
Pac.  62,  repeal  of  Laws  1901,  p.  190,  c.  99,  deprived  Supreme  Court  of 
jurisdiction  over  criminal  appeals  not  taken  during  term  at  which  judg- 
ment rendered;  Terry  v.  McClung,  104  Va.  601,  52  S.  E.  356,  under 
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Acts  1887-88,  p.  68,  c.  58,  depriving  County  Court  of  jurisdiction  in 
road  cases  and  conferring  same  on  supervisors,  pending  proceedings 
lapsed;  Baltimore  etc.  R.  R.  Co.  v.  Grant,  98  U.  S.  401,  25  L.  Ed.  232, 
where  there  had  been  change  in  appellate  jurisdiction  of  Supreme 
Court;  Benchley  v.  Gilbert,  8  Blatchf.  148,  Fed.  Cas.  1291,  remanding 
actions  against  collector  for  costs  and  fees  illegally  collected;  Birdseye 
T.  Shaeffer,  37  Fed.  825,  remanding  cause  to  State  court,  pursuant  to 
statute  passed  after  removal;  Fairchild  v.  United  States,  91  Fed.  298, 
•dismissing  pending  suit  for  officers'  fees  under  repealing  act;  Holcomb 
V.  Boynton,  151  lU.  297,  37  N.  E.  1032,  holding  proceedings  subsequent 
to  repeal  void;  McClain  v.  Williams,  10  S.  D.  336,  43  L.  R.  A.  289,  73 
N.  W.  74,  dismissing  appeal  pending  at  time  of  repeal ;  Dulin  v.  Lollard, 
91  Va.  725,  20  S.  E.  823,  holding  dismissal  of  criminal  prosecution  for 
this  cause  was  not  acquittal. 

Distinguished  in  Bird  v.  United  States,  187  U.  S.  125,  47  L.  Ed.  108, 
23  Sup.  Ct.  46,  sustaining  jurisdiction  where  later  act  provides  that  pro- 
ceedings pending  shall  be  unaffected;  People  v.  Bank  of  San  Luis 
Obispo,  159  Cal.  71,  Ann.  Gas.  1912B,  1148,  37  L.  R.  A.  (N.  S.)  934,  112 
Pac.  868,  where  judgment  rendered  under  banking  act  of  1903  had  been 
afi&rmed  on  direct  appeal,  siibsequent  repeal  of  such  statute  pending 
appeal  from  order  refusing  new  trial  of  action  in  which  judgment  ren- 
dered does  necessitate  dismissal  of  action;  United  States  v.  Jacobus,  96 
Fed.  263,  37  C.  C.  A.  466,  amendatory  act  did  not  affect  appeal  of  cause 
already  prosecuted  to  judgment. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  R.  A.  722. 

"Where  Circuit  Court,  being  without  Jurisdiction,  gave  judgment,  upon 
writ  of  error  Supreme  Court  will  reverse  that  Judgment  and  direct  dis- 
missaL 

Approved  in  Freer  v.  Davis,  52  W.  Va.  16,  94  Am.  St.  Rep.  909,  43 
S.  E.  170,  awarding  costs  against  plaintiff, -judgment  reversed  at  his  in- 
stance for  lack  of  jurisdiction;  Mansfield  R.  Co.  v..  Swan,  111  U.  S. 
388,  28  L.  Ed.  466,  4  Sup.  Ct.  514,  allowing  costs,  against  plaintiff  in 
error;  Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  51  Fed.  931,  2 
C.  C.  A.  542,  refusing  to  dismiss  appeal  from  judgment  alleged  to  be 
without  jurisdiction;  Miller  v.  Clark,  52  Fed.  902,  Circuit  Court  re- 
fusing restitution  of  costs  on  reversal  of  its  former  judgment. 

9    WaU.    575-579,    19    L.    Ed.    681,    UTCHFIEU)    ▼.    BEOISTE&   AND 

BECEIVEB. 

Judiciary  cannot  interfere,  by  mandamus  or  injunction,  with  executive 
oHLcers  in  discharge  of  duties  involving  exercise  of  Judgment  or  discretion. 
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Approved  in  Plested  v.  Abbey,  228  U.  S.  51,  57  L.  Ed.  727,  33  Sup.  Ct. 
503,  holding  refusal  of  subordinate  officials  of  Land  Departnemt  to 
accept  application  to  purchase  coal  lands  is  not  subject  to  review  or 
conviction  in  courts;  United  States  v.  Fisher,  39  App.  D.  C.  9,  and 
United  States  v.  Fisher,  223  U.  S.  692,  56  L.  Ed.  613,  32  Sup.  Ct.  366, 
refusing  mandamus  to  control  decision  of  Secretary  of  Interim  rejecting 
application  for  purchase  of  public  land;  Kerwan  v.  Murphy,  189  U.  S. 
64,  47  L.  Ed.  706,  23  Sup.  Ct.  603,  dismissing  bill  to  enjoin  land  officers 
from  surveying  land  omitted  from  alleged  survey;  Cameron  v.  Weedin, 
226  Fed.  47,  refusing  to  restrain  register  and  receiver  of  land  office  from 
carrying  out  orders  of  Interior  Department;  Humbird  ▼.  Avery,  110 
Fed.  471,  declining  to  enjoin  Land  Department  officers,  contesting  claim- 
ants still  within  jurisdiction;  Maese  v.  Hermann,  17  App.  D.  C.  61, 
refusing  to  enjoin  Commissioner  of  General  Land  Office  and  Secretary 
of  Interior  from  issuing  patent ;  State  v.  Young,  134  Iowa,  513,  13  Ann. 
Oas.  346,  110  N.  W.  296,  holding  determination  of  Secretary  of  State 
as  to  State  printing  and  binding  is  final  and  cannot  be  attacked  col- 
laterally; Columbia  Canal  Co.  v.  Benham,  47  Wash.  261,  125  Am.  St. 
B^.  001,  91  Pac.  962,  State  court  has  no  jurisdiction  to  enjoin  defend- 
ant from  proceeding  to  obtain  title  to  public  lands;  Carrick  v.  Lamar, 
116  U.  S.  426,  29  L.  Ed.  678,  6  Sup.  Ct.  425,  refusing  to  compel  survey 
of  Arsenal  Island;  Weil  v.  Calhoun,  26  Fed.  876,  refusing  to  enjoin 
election  officers  from  counting  votes  and  declaring  result ;  Lane  v.  Ander- 
son, 67  Fed.  666,  refusing  to  enjoin  commission  appointed  to  appraise 
and  sell  Indian  lands;  State  v.  Vemer,  30  S.  C.  280,  9  S.  E.  114,  refusing 
to  issue  writ  of  mandamus  to  pension  board;  Fuller  v.  Shedd,  161  UL 
491,  52  Am.  St.  Rep.  397,  83  L.  R.  A.  161,  44  N.  E.  296,  arguendo. 

Distinguished  in  Gilbert  v.  McNulta,  96  Fed.  84,  receiver  of  national 
bank  may  be  sued  on  contract  made  on  behalf  of  estate. 

When  application  to  enter  is  made,  duty  of  register  is  to  ascertain 
whether  the  land  Is  subject  to  entry;  and  this  determination,  involving 
discretion  and  Judgment,  will  not  be  enjoined. 

Approved  in  Laramie  Nat.  Bank  v.  Steinhoff,  U  Wyo,  307,  71  Pac. 
994,  in  action  by  one  in  possession  of  land  under  certificate  of  purchase 
against  claimant  under  entry,  court  cannot  determine  title;  dissenting 
opinion  in  Sproat  v.  Durland,  2  Okl.  62,  36  Pac.  888,  majority  holding, 
in  proceedings  by  homestead  applicant  to  enjoin  adverse  claimant  from 
interfering  with  possession,  court  may,  on  answer  and  cross-complaint, 
enjoin  plaintiff  from  interfering  with  defendant's  possession;  French 
V.  Fjaxi,  93  U.  S.  173,  23  L.  Ed.  814,  patent  to  swamp-land  not  to  be 
impeached,  in  action  at  law,  by  proof  that  land  was  not  such ;  Marquez 
V.  Frisbie,  101  U.  S.  475,  25  L.  Ed.  801,  holding  State  court  could  not 
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determine  rights  to  public  lands  while  controversy  was  rightfully  pend- 
ing in  land  office;  McCormick  v.  Hayes,  159  U.  S.  342,  40  L.  Ed.  174, 
16  Sup.  Ct.  41,  parol  evidence  inadmissible  to  prove  character  of  land, 
one  party  claiming  land  under  railroad  grant,  the  other  under  swamp- 
land grant;  Casey  v.  Vassor,  4  McCrary,  129,  60  Fed.  259,  sustaining 
demurrer  to  bill,  appearing  that  controversy  was  pending  in  land  office ; 
Koehler  v.  Barin,  25  Fed.  167,  refusing  to  enjoin  land  office  from  re- 
ceiving applications;  Sioux  City  etc.  R.  Co.  v.  United  States,  34  Fed. 
837,  refusing  to  enjoin  land  office  from  allowing  proof  to  be  made ;  Sioux 
City  etc.  R.  Co.  v.  United  States,  36  Fed.  612,  act  of  1887,  conferring 
certain  jurisdiction  on  Court  of  Claims,  did  not  change  rule;  Forbes 
V.  DriscoU,  4  Dak.  Ter.  354,  31  N.  W.  642,  refusing  to  determine  contest- 
ant's right  while  controversy  was  pending  in  land  office;  Vantongeren 
v.  Heffeman,  6  Dak.  Ter.  203,  208,  38  N.  W.  63.  66,  refusing  to  quiet 
title  at  suit  of  pre-emptioner  before  patent;  Sproat  v.  Durland,  2  Okl. 
52,  35  Pac.  888,  refusing  to  interfere,  where  party  complained  of  was 
not  trespasser;  Kuechler  v.  Wright,  40  Tex.  633,  refusing  to  compel 
issuance  of  patent  by  mandamus;  Empey  v.  Plugert,  64  Wis.  612,  25 
N.  W.  563,  refusing  to  interfere  under  homestead  act,  while  case  was 
still  pending  in  department. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  625,  15  N.  W.  620,  holding 
findings  of  assembly  not  conclusive  on  question  as  to  regularity  of  adop- 
tion of  constitutional  amendment. 

After  land  office  has  disposed  of  question  as  to  whefber  lands  are  sub- 
ject to  entry,  injured  party  'may  seek  redress  in  courts. 

Approved  in  Wilboume  v.  Baldwin,  5  Okl.  276,  47  Pac.  1048,  refusing 
to  enjoin  Indian  agent  from  removing  homestead  applicant  from  lands 
prior  to  issuance  of  patent ;  Fitzgerald  v.  Keith,  5  Okl.  263,  48  Pac.  Ill, 
territorial  courts  cannot  review  action  of  Interior  Department  in  its 
disposition  of  public  lands  prior  to  issuance  of  patent;  Adams  v.  Couch, 
1  Okl.  34,  35,  26  Pac.  1015,  ejectment  cannot  be  predicated  on  receiver's 
duplicate  receipt;  diasenting  opinion  in  McHenry  v.  Nygaard,  72  Minn. 
13,  74  N.  W.  1109,  majority  holding  court  had  jurisdiction  of  ejectment 
against  one  holding  final  receiver's  certificate;  American  Mtge.  Co.  v. 
Hooper,  64  Fed.  555,  12  C.  C.  A.  293,  and  Diller  v.  Hawley,  81  Fed.  653, 
26  C.  C.  A.  514,  both  holding  vendee  of  entrymau  took  subject  to  right 
of  department  to  cancel  entry. 

Distinguished  in  Craig  v.  Leitensdorfer,  123  U.  S.  210,  31  L.  Ed.  122, 
8  Sup.  Ct.  96,  refusing  to  interfere  while  decision  of  lower  land  officers 
was  pending  on  appeal;  Sloan  v.  United  States,  95  Fed.  194,  entertain- 
ing bill  for  allotment  of  lands,  under  act  of  1894. 
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In  suit  to  enjoin  regtster  and  receiver  of  land  oi&ce  from  entertaining 
and  acting  on  appUcationa  to  prove  pre-emptions,  the  applicants  wonld  "be 
indispensable  parties. 

Approved  in  Sioux  City  etc.  R.  Co.  v.  United  States,  34  Fed.  838, 
where  parties  seeking  to  pre-empt  under  railroad  grant  were  indis- 
pensable; Koehler  v.  Barin,  25  Fed.  168,  arguendo. 

9  WaU.  579^92,  19  L.  Ed.  792,  THOMSON  V.  T7NI0N  PAOIFIO  B.  B.  00. 

In  this  case,  bill  by  stockholder  to  restrain  corporation  ftom  paying 
tax  alleged  to  be  illegal  was  entertained  without  objection. 

Approved  in  dissenting  opinion  in  Coulson  v.  Harris,  43  Miss.  776, 
majority  dismissing  bill  brought  to  restrain  collection  of  license  tax 
alleged  to  be  illegal. 

No  State  has  right  to  tax  means  employed  by  government  of  XTnited 
States  for  execution  of  its  powers. 

Approved  in  Farmers'  etc.  Saving  Bank  v.  Minnesota,  232  U.  S.  622, 
68  L.  Ed.  710,  34  Sup.  Ct.  364,  holding  that  holders  of  bonds  of  mu- 
nicipalities in  Indian  and  Oklahoma  territories  are  exempt  from  State 
taxation;  Ex  parte  White,  228  Fed.  91,  holding  army  officer  maintain- 
ing apartment  outside  of  post  not  subject  to  poll  tax ;  Camden  v.  Village 
Corp.,  77  Me.  536,  1  Atl.  691,  holding  town  hall  exempt  from  taxation. 

Provided  it  be  not  tax  upon  means  employed  by  that  government  for 
execution  of  its  powers^  a  State  may  tax  the  property  of  an  agent  of  Fed- 
eral government;  accordingly,  in  absence  of  adverse  legislation  by  Congress, 
a  State  tax  upon  property  of  railroad^  incorporated  under  its  law,  held 
valid,  though  said  corporation  was  engaged  in  government  service. 

Approved  in  Baltimore  Shipbuilding  etc.  Co.  v.  Baltimore,  195  U.  S. 
382,  49  L.  Ed.  245,  25  Sup.  Ct.  50,  upholding  tax  on  land  conveyed  to 
corporation  for  drydock  purposes  though  government  reserved  right 
to  free  use  of  dock;  United  States  v.  Moses,  185  Fed.  92,  107  C.  C.  A. 
310,  property  held  by  Federal  officer  under  claim  of  right  but  without 
l^al  authority  is  subject  to  seizure  under  State  law;  Williams  v.  City 
of  Falladega,  164  Ala.  641,  644,  51  South.  332,  333,  holding  foreign  tele- 
graph company  engaged  in  business  in  State  is  subject  to  license  tax 
on  its  interstate  business;  Drydock  Co.  v.  Baltimore,  97  Md.  101,  54 
Atl.  625,  upholding  tax  on  land  conveyed  by  United  States  to  petitioner 
to  be  used  for  construction  of  drydock  of  which  government  was  to 
have  free  use;  Western  Union  Tel.  Co.  v.  Omaha,  73  Neb.  535,  103 
N.  W.  87,  holding  void  Laws  1903,  p.  412,  §  78,  relating  to  mode  of 
assessment  of  corporate  franchises;  McAlester-Edwards  Coal  Co.  v. 
Trapp,  43  Okl.  515,  141  Pac.  796,  holding  statute  requiring  tax  to  be 
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paid  upon  gross  receipts  of  coal,  after  royalty  paid,  is  valid;  Western 
Union  Tel.  Co.  v.  Lakin,  53  Wash.  334,  17  Ann.  Cas.  718,  101  Pac.  1098, 
holding  while  tangible  property  of  telegraph  company,  and  its  right 
to  do  business,  could  be  taxed,  its  franchise  granted  by  Federal  govern- 
ment could  not  be  taxed;  Union  Pacific  R.  R.  Co.  v.  Peniston,  18  Wall. 
32,  21  L.  Ed.  792,  sustaining  State  tax  on  property,  other  than  fran« 
chises,  of  railroad  chartered  by  Congress;  Western  Union  Tel.  Co.  v. 
Massachusetts,  125  U.  S.  550,  31  L.  Ed.  794,  8  Sup.  Ct.  964,  sustaining 
State  tax  on  property  of  telegraph  company;  Ficklen  v.  Shelby  County, 
145  U.  S.  23,  36  L.  Ed.  607,  12  Sup.  Ct.  812,  sustaining  percentage  tax 
on  brokers  selling  for  foreign  principals;  Reagan  v.  Mercantile  Trust 
Co.,  154  U.  S.  415,  416,  88  L.  Ed.  1029,  14  Sup.  Ct.  1060, 1061,  sustaining 
State  tax  on  local  business  of  railroad  chartered  by  Congress;  Central 
Pacific  R.  R.  Co.  v.  California,  162  U.  S.  120, 122,  125,  40  L.  Ed,  913,  914, 
16  Sup.  Ct.  777,  778  (affirming  43  Cal,  429,  430),  enforcing  State  tax 
on  franchise,  etc.,  of  raiboad  within  State;  Smyth  v.  Ames,  169  U.  S. 
521,  42  L.  Ed.  840,  18  Sup.  Ct.  424,  holding  State  might  fix  maximum 
freight  rates  between  points  within  State,  if  reasonable;  Henderson 
Bridge  Co.  v.  Henderson  City,  173  U.  S.  623,  43  Ii.  Ed.  834,  19  Sup.  Ct. 
565,  sustaining  tax  on  that  part  of  bridge;  across  Ohio  River,  within 
Kentucky;  The  Santa  Clara  Railroad  Tax  Case,  9  Sawy.  172,  173,  18 
Fed.  388,  389,  sustaining  tax  on  property  and  franchise  or  railroad  by 
State  incorporating  it ;  Union  Pacific  R.  R.  Co.  v.  Lincoln  County,  1  Dill. 
321,  Fed.  Cas.  14,373,  sustaining  tax  on  property  of  railroad  company 
created  by  Congress;  People  v.  Central  Pacific  R.  R.  Co.,  43  Cal.  429, 
430,  a  State  tax  on  property  and  franchise  of  railroad  corporation 
locally  incorporated;  Central  Pacific  R.  R.  Co.  v.  State  Board  of  Equali- 
zation, 60  Cal.  61,  sustaining  tax  on  railroad's  franchise  and  other 
property  within  State;  State  v.  New  York  etc.  R.  R.  Co.,  60  Conn.  334, 
22  Atl.  767,  State  tax  on  property  of  railroad  within  State;  Cosier  v. 
McMillan,  22  Mont.  489,  56  Pac.  966,  holding  goods  of  Indian  post- 
trader  not  exempt  from  State  and  county  taxation;  First  Nat.  Bank 
V.  Peterborough,  56  N.  H.  42,  49,  22  Am.  Bep.  421,  430,  holding  State 
might  tax  surplus  capital  of  national  banks;  Western  Union  Tel.  Co.  v. 
Texas,  55  Tex.  319,  holding  telegraph  company  subject  to  occupation  tax ; 
Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  33,  a  municipal  license  tax 
on  foreign  telegraph  company;  Bridge  Co.  v.  Point  Pleasant,  32  W.  Va. 
332,  9  S.  £.  232,  city  tax  on  bridge  across  Ohio  River;  Wisconsin  Cent. 
R.  R.  Co.  V.  Price  Co.,  64  Wis.  594,  26  N.  W.  99,  tax  on  railroad  lands 
not  yet  patented;  Moore  v.  Reason,  7  Wyo.  292,  51  Pac.  875;  tax  on. 
property  of  Indian  trader;  Louisville  Bridge  Co.  v.  Louisville,  81  Ky. 
198,  arguendo;  Commissioners  v.  Holyoke  etc.  Co.,  104  Mass.  458,  6  AsL 
Bep.  258,  compelling  conatructian.  of  fishway  in  dam. 


1061  MERRYMAN  v.  BOURNE.  9  Wall.  592^03 

Distinguished  in  Choctaw  eto,  R.  R.  Go.  v.  Harrison^  235  U.  S.  298, 
59  L  Ed.  237,  35  Sup.  Ct.  27,  holding  taxes  imposed  upon  coal  mineis 
on  unallotted  lands  of  Indian  tribes  cannot  be  exacted;  State  v.  West- 
ern Union  Tel.  Co.,  75  Kan.  652,  90  Pac.  315,  upholding  right  of  State 
to  collect  chfdrter  fee  from  telegraph  company;  Van  Brocklin  v.  Ten- 
nessee, 117  U.  S.  177,  29  L.  Ed.  854,  6  Sup.  Ct.  684,  land  held  by  United 
States,  as'  security  for  payment  of  taxes  due  them,,  exempt  from  State 
tax;  CaUfomia  v.  Central  Pac.  R.  R.  Co.,  127  U.  S.  41,  32  L.  Ed.  158,  8 
Sup.  Ct.  1081,  holding  State  tax,  on  franchise  of  railroad  conferred  by 
Congress,  invalid;  San  Benito  Co.  v.  Southern  Pacific  R.  R.  Co.,  77  CaL 
521,  19  Pac.  828,  holding  county  license  tax  on  business  of  railroad 
invalid ;  Bain  v.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  365, 18  Am.  St.  Rej^ 
914,  8  L.  B.  A.  300, 11  S.  E.  312,  rollii^  stock  of  foreign  railroad,  pass- 
ing through  State  in  interstate  commerce,  not  taxable;  dissenting  opin-^ 
ion  in  Union  Pacific  R.  R.  Co.  v.  Peniston,  18  Wall.  48,  21  L.  Ed.  797, 
majority  sustaining  State  tax  on  property,  other  than  franchises,  of 
railroad  chartered  by  Congress;  Central  Pacific  R.  R.  Co.  v.  California, 
162  U.  S.  148,  40  L.  Ed.  922;  16  Sup:  Ct.  787,  majority  sustaining  tax 
on  franchise,  etc.,  of  railroad  within  State. 

Exemption  from  taxation  or  assei^sment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note.  182  Am. 
St.  Bep.  320. 

Power  to  tax  propertj,  bniineas  and  persons  within  their  limits   is 
original  in  the  States,  and  has  never  been  surrendered. 

Approved  ii;  dissenting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S. 
92,  48  L.  Ed.  346,  24  Sup.  Ct.  189,  majority  holding  charter  exemption 
.of  capital  stock  of  bank  under  Louisiana  act,  January  30,  1836,  pre- 
cludes license* tax  for  conducting  banking  business;  Henderson  Bridge 
Co.  V.  Henderson  City,  173  U.  S.  623,  43  L.  Ed.  834,  19  Sup.  Ct.  565, 
sustaining  tax  on  that  part  of  bridge  across  Ohio  River,  within  Ken- 
tucky ;  First  Nat.  Bank  v.  Peterborough,  56  N.  H.  42,  22  Am.  Bep.  421, 
holding  valid  a  tax  on  surplus  capital  of  national  banks ;  Western  Union 
Tel.  Co.  V.  Richmond,  26  Gratt.  33,  a  municipal  license  tax  on  foreign 
telegraph  company;  Moore  v.  Reason,  7  Wyo.  292,  51  Pac.  876,  tax  on 
property  of  Indian  trader;  Wisconsin  Cent.  R.  Co.  v.  Taylor  County, 
52  Wis.  56,  8  N.  W.  836,  arguendo. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  55. 

9  WaU.  592-603,  19  L.  Ed.  683,  BAEBBYMAN  V.  BOUBNE. 

Grantee  of  lands  ii)  fee  holds  adversely  to  all  the  world,  and  has  same 
right  to  deny  title  of  his  vendor  as  that  of  any  other  party. 
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Approved  in  Oregon  etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  784,  80  Pac. 
405,  and  Swain  v.  McMillan,  30  Mont.  441,  76  Pac.  946,  both  following 
rule ;  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  502,  64  C.  C.  A.  659,  continua- 
tion of  possession  of  tract  under  deed  conveying  whole  tract  but  part 
of  which  only  is  entered,  gives  adverse  title  to  whole  as  against  one  out 
of  possession ;  Van  Gilder  v.  Bullen,  159  N.  C.  298,  74  S.  E.  1062,  hold- 
ing property  having  become  by  sale  under  mortgage  property  of  vendee, 
he  has  right  to  fortify  title  by  purchase  of  any  other  to  protect  him  in 
quiet  enjoyment;  Grosholz  v.  Newman,  21  Wall.  488,  22  L.  Ed.  472, 
where  grantee  was  not  estopped  by  subsequent  mortgages  given  by  his 
grantor;  Bybee  v.  Oregon  &  Cal.  R.  Co.,  139  U.  S.  682,  35  L.  Ed.  309, 
11  Sup.  Ct.  645  (affirming  11  Sawy.  486,  26  Fed.  691),  where  grantee 
of  license  to  enter  land  and  build  road  was  not  estopped;  Dalles  City 
V.  Missionary  Society,  6  Sawy.  145,  6  Fed.  374,  where  payment  of  claim 
by  Congress,  for  reservation  of  certain  lands,  was  not  recognition  of 
claimant's  title;  Barclay  v.  Smith,  66  Ala.  233,  where  vendee  set  up 
adverse  possession  against  execution  lien  against  his  vendor;  Robinson 
V.  Thornton,  102  Cal.  684,  34  Pac.  122,  v^dee  permitted  to  show  want 
of  title  in  vendor  at  time  of  sale;  Moore  v.  Smead,  89  Wis.  565,  62 
N.  W.  428,  grantee  permitted  to  show  that  grantor's  title  had  been  super- 
seded since  sale;  Fountain  v.  Lewiston  Nat.  Bank,  11  Idaho,  469,  83 
Pac.  510,  ai^endo. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1236. 

Error  not  to  be  pzesomed;  must  be  allLmiatively  diown  and  doubts  are 
to  be  resolved  in  favor  of  judgment. 

Approved  in  Bristol  Naval  Stores  Co.  v.  Florida  Pine  Land  Co.,  222 
Fed.  256,  138  C.  C.  A.  66,  affirming  judgment  where  no  prejudicial  error 
in  any  ruling  of  trial  court  was  complained  of. 

"Wliere  tenant  is  threatened  with  suit  on  paramount  title,  fbis  being 
equivalent  to  eviction,  he  may  submit  in  good  faith  and  attom  to  party 
holding  valid  Utle. 

Approved  in  Stanley  v.  Topping,  71  Or.  601,  143  Pac.  635,  holding 
when  tenant  yields  possession  to  rightful  owner,  possession  of  landlord 
by  tenant  ceases,  and  that  of  such  owner  begins;  Lyon  v.  Washburn, 
3  Colo.  206,  tenant  having  attorned,  could  not  set  up  title  of  original 
lessee  as  defense  to  action  for  rent;  Mclntyre  v,  Thompson,  4  Hughes, 
570, 10  Fed.  538,  holding  there  was  no  evidence  to  sustain  chaises  to  this 
effect;  Turpin  v.  Saunders,  32  Gratt,  33,  holding  lessor  not  affected  by 
prior  lease  of  same  premises  to  same  tenant,  of  which  he  was  ignorant. 
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Distinguished  in  Thompson  v.  Pioche,  44  Cal.  5I4|  holding  attornment 
to  stranger  void,  under  local  statute. 

Disseizin  by  tenant.    Note,  16  Am.  Dec.  461. 

After  conqueet  of  California,  pueblo  lands  contlnaed  to  be  municipal 
property,  and  Mexican  laws  in  regaid  to  same  remained  in  force  until 
changed  by  legislative  authority. 

Approved  in  Vilas  v.  City  of  Manila,  220  U.  S.  360.  55  L.  Ed.  497,  31 
Sup.  Ct.  416,  Holding  present  city  of  Manila  is  liable  on  municipal  ob- 
ligations incurred  prior  to  cession  of  Philippine  Islands;  Palmer  v. 
Low,  98  U.  S.  17,  25  L.  Ed.  64  (affirming  2  Sawy.  260,  Fed.  Cas.  10,693), 
holding  statute  of  limitations  did  not  run  against  alcalde  grant  until 
1863. 

Alcalde  grant  of  pueblo  lands  in  Ban  Francisco,  made  after  conquest, 
presumed  to  be  valid  and  competent  to  convey  title. 

Approved  in  Palmer  v.  Low,  98  U.  S.  17,  25  L.  Ed.  64  (affirming  2 
Sawy.  250,  Fed.  Cas.  10,693),  holding  statute  of  limitations  did  not  run 
against  such  title  until  after  1863. 

Distinguished  in  More  v.  Steinbach,  127  U.  S.  81,  32  L.  Ed.  55,  8  Sup. 
Ct.  1071,  delivery  of  possession  of  Mexican  land  grant,  by  alcalde,  after 
conquest,  insufficient. 

Defeated  plaintiff  is  not  barred  from  bringing  new  action  in  ejectment 
on  after-acquired  titles;  accordingly,  one  claiming  land  in  San  Francisco, 
by  alcalde  grant,  under  Van  Ness  ordinance,  and  confirming  acts  releasing 
city's  claim,  is  not  barred  by  adverse  Judgment  rendered  prior  to  such 
release. 

Approved  in  Britton  v.  Thornton,  112  U.  S.  536,  28  L.  Ed.  820,  5  Sup. 
Ct.  295,  holding  judgments  in  ejectment  not  conclusive  as  to  title  not 
therein  adjudicated;  Amesti  v.  Castro,  49  Cal.  330,  where  defeated  de- 
fendant was  not  barred  from  suing  on  new  title;  Hunt  v.  O'Neill,  44 
N.  J.  L.  566,  statute  making  judgment  conclusive  held  to  refer  to  title 
as  it  then  existed. 

9  WaU.  603-604,  19  L.  Ed.  650,  ST.  LOTHS  PUBUO  80HOOL8  v.  WAUOSB. 

Behearlng  will  not  be  granted  in  Supreme  Court  unless  member  of 
court  concurring-  in  Judgment  desires  it,  and  in  such  case  it  will  be  ordered 
without  waiting  for  application  of  connselr 

Approved  in  dissenting  opinion  in  In  re  Jessup,  81  Cal.  481,  22  Pac 
1035,  majority  construing  provisions  of  Constitution  relating  to  rehear- 
ings. 
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Where  Supreme  Court  does  not  of  its  own  motion  order  rehearing, 
counsel  may  submit  brief  without  argument,  and  if  any  Judge  who  con- 
curred in  decision  thinks  proper,  motion  for  rehearing  will  be  considered. 

Approved  in  Merchants  &  Miners'  Transp.  Co.  v.  Robinson-Baxtep- 
Dissosway  Towing  etc.  Co.,  194  Fed.  361,  114  C.  C.  A.  321,  reaffirming 
rule;  Wetmore  v.  Karrick,  205  U.  S.  152,  51  L.  Ed.  749,  27  Sup.  Ct.  434, 
court,  which  acting  under  erroneous  belief  that  no  action  had  been 
taken  in  cause  within  year,  renders  judgment  of  dismissal,  cannot  set 
aside  such  judgment  after  end  of  term,  without  motion  or  notice;  The 
Vera,  226  Fed.  372,  refusing  to  review  substance  of  case  before  leave 
for  reargument  granted;  The  Gk)v.  Ames,  187  Fed.  50,  51,  109  C.  C.  A. 
94,  stating  petitions  here  submitted  were  arguments  to  be  expected  after 
rehearing  granted,  and  same  dismissed;  Manning  v,  German  Ins.  Co., 
107  Fed.  55,  46  C.  C.  A.  144,  denying  court's  power  to  grant  new  trial 
and  avoid  judgment  after  expiration  of  term;  Steines  v.  Franklin 
County,  14  Wall.  22,  20  L.  Ed.  848,  holding  motion  not  matter  of  right, 
and  not  reviewable  on  appeal;  Brooks  v.  Burlington  etc.  R.  R.  Co.,  102 
U.  S.  107,  108,  26  L.  Ed.  91,  92,  Bronson  v.  Schulten,  104  U.  S.  415,  26 
L.  Ed.  799,  and  Roberts  v.  Haggart,  4  Dak.  212,  29  N.  W.  657,  all  holding 
petition  could  not  be  filed  except  at  term  when  judgment  was  rendered; 
American  Diamond  Rock  Boring  Co.  v.  Sheldon,  18  Blatchf.  50,  1  Fed. 
870,  denying  petition  where  there  was  no  probability  of  change  in  result ; 
Giant  Powder  Co.  v.  California  Vigorit  Powder  Co.,  6  Sawy.  530,  5 
Fed.  200,  holding  petition  for  rehearing  could  not,  however,  be  heard 
ex  parte;  Brooks  v.  Raynolds,  59  Fed.  941,  8  C.  C.  A.  370,  considering 
points  suggested  by  counsel,  and  denying  petition ;  Winchester  v.  Win- 
chester, 121  Mass.  130,  holding  question  to  be  matter  of  discretion  with 
court. 

Distinguished  in  Omaha  Electric  Light  ft  Power  Co.  v.  Omaha,  216 
Fed.  854,  133  C^  C.  A.  52,  holding  where  mandate  has  gone  down,  al- 
though term  in  which  decree  was  rendered  has  passed,  court  may  revise 
and  change  it. 

9  WaU.  606-607,  19  L.  Ed.  799,  EX  PASTE  M0BBI8. 

Mandate  of  Supreme  Oourt  must  be  obeyed  as  far  as  practicable,  and 
if  parties  upon  order  f aU  to  refund  moneys*  they  siiould  be  held  for  con- 
tempt by  lower  court. 

Approved  in  McFadden  v.  Swinerton,  36  Or.  355,  62  Pac.  12,  directing 
restitution  jof  money  paid  before  termination  of  appeal  and  remanding 
cause  to  lower  court  to  enforce  order;  Texas  Land  etc.  Co.  v.  Sanders, 
101  Tex.  618,  619,  111  S.  W.  649,  Tiolding  where  court  had  improperly 
compelled  delivery  of  rice  which  was  thereupon  sold,  on  decreeing  redti- 
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tation,  it  could  give  judgment  for  value  of  rice;  Northwestern  Fuel  Go. 
V.  Brock,  139  U.  S.  221,  85  L.  Ed.  158,  11  Sup.  Gt.  525,  holding  lower 
court  had  jurisdiction  to  order  restitution  of  money  collected  on  re- 
versed judgment;  Metcalf  v.  Watertown,  68  Fed-  861,  16  C.  C.  A.  37, 
allowing  appeal  to  Circuit  Court  of  Appeals  to  correct  supposed  error  in 
carrying  out  mandate  of  Supreme  Court  in  prior  appeal;  State  v.  Rose, 
4  N.  D.  337,  26  L.  B.  A.  604,  58  N.  W.  521,  holding  appellate  court  on 
writ  of  certiorari  may  order  restitution  of  property  taken  under  void 
order;  State  v.  Jacobs,  11  Or.  315,  8  Pae.  332,  holding  party  not  in  con- 
tempt for  acting  pursuant  to  mandate  of  State*  Supreme  Court. 

Distinguished  in  Brown  v.  Detroit  Trust  Co.,  193  Fed.  626, 113  C.  C.  A. 
490,  where  defendant  paid  fine  assessed  in  bankruptcy  proceedings  for 
criminal  contempt  he  was  not  precluded  from  reviewing  l^^ity  of  his 
conviction  for  contempt. 

Funds  paid  under  decree  of  court,  aftorwaxd  reyersed,  may  be  followed 
Into  hands  of  third  party  who  had  notiee  of  proceedings. 

Distinguished  in  Ashton  v.  Heydenfeldt,  127  Cal.  449,  59  Pac.  761, 
denying  recovery  of  mon^  paid  to  personal  creditors  of  distributee  upon 
reversal  of  decree  of  distribution. 

If  marshal,  pursuant  to  proper  Instructions,  deposited  money  in  bank, 
which  afterward  failed,  he  is  exonerated. 

Approved  in  Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  99  Fed.  492,  39 
C  C.  A.  609,  entertaining  bill  but  denying  return  of  money  paid  by 
sureties  upon  receiver's  bond  on  ground  of  void  appointment;  The 
Sabine,  4  Woods,  86,  50  Fed.  217,  holding  compromise  should  be  enforced 
by  lower  court  after  af&rmance  of  decree  by  Supreme  Court  and  return 
of  mandate. 

Miscellaujeous.  Cited  in  Davis  v.  Dougherty,  105  Fed.  772,  45  G.  G.  A« 
39^  holding  court's  refusal  to  accept  prox)ositions  of  law  when  not  cover- 
ing entire  case  immaterial. 

9  Wall  608-610,  19  L.  Ed.  625,  UNITED  STATES  v.  ATBES. 

Motion  for  new  tilal  may  be  made  in  Court  of  daims  while  appeal 
from  its  Judgment  is  pending  in  Supreme  Oourt^ 

Approved  in  Sanderson  v.  United  States,  210  U.  S.  175,  52  L.  Ed.  1011, 
28  Sup.  Ct.  661,  holding  motion  for  new  trial  by  United  States  in  Court 
of  Claims  can  be  made  within  two  years  and  if  so  made,  court  can  de- 
cide it  after  expiration  of  two  years;  United  States  v.  Crusell,  12  Wall. 
176,  20  L.  Ed.  385,  allowing  continuance  on  appeal  while  motion  for  new 
trial  was  i)ending;  Belknap  v.  United  States^  150  U.  S.  591,  37  L.  Ed. 
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1192,  14  Sup.  Ct.  184,  holding  motion  for  new  trial  may  be  made  by 
United  States  any  time  within  two  years  after  final  judgment. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 

Where  new  trial  Is  granted  hj.  Court  of  Claims,  pending  appeal  to 
Supreme  Court,  the  latter  will  he  dismissed. 

Approved  in  United  States  v.  Young,  94  U.  S.  259,  24  L.  Ed.  153,  dis- 
missing appeal. 

9  WaU.  611-613,  19  L.  Ed.  565,  WORTHY  ▼.  COMMISSIONEBS  OF  MOOBE 
COXTNTT. 

Supreme  Court  has  no  jurisdiction  where  constitutional  right  claimed 
was  not  specially  set  up  in  State  court. 

Approved  in  Marqueze  v.  Bloom,  16  Wall.  352,  21  L.  Ed.  280,  where  it 
appeared  that  only  question  related  to  prescription  under  State  law. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  34. 

9  Wall.  614r-617,  19  L.  Ed.  664,  XTNITED  STATES  v.  MERRILL. 

Acts  of  Congress,  providing  for  additional  pay  for  yolunteer  olfieers 
in  Civil  War  after  their  discharge,  do^not  apply  to  officers  resuming  duty 
and  rank  in  regular  army. 

Approved  in  United  States  v.  Gillmore,  189  Fed.  763,  statute  giving 
officers  mustered  out  of  service  three  months'  pay  held  not  to  apply  to 
retired  army  officers;  Deming  v.  McClaughry,  113  Fed.  644,  51  C.  C.  A. 
349,  holding  court-martial  composed  of  regular  officers  to  try  volunteer 
without  jurisdiction  and  proceedings  void. 

9  Wall.  617-630,  19  L.  Ed.  800,  IRVINE  ▼.  IRVINE. 

Where  one  makes  a  deed  covenanting  that  he  is  owner,  and  suhse- 
quently  acquires  an  outstanding  and  adverse  title,  the  new  acquisition 
inures  to  heneflt  of  his  grantee. 

Approved  in  Clark  v.  Sayers,  55  W.  Va.  527,  47  S.  E.  318,  following 
rule;  Heirs  of  Ledoux  v.  Lavendam,  52  La.  Ann.  324,  27  South.  201, 
holding  upon  death  of  confiscatee,  title  to  property  vested  in  heirs; 
Weeks  v.  Wilkins,  139  N.  C.  218,  51  S.  E.  910,  applying  rule  where  infant 
en  attaining  majority  failed  to  disaffirm  deed;  dissenting  opinion  in 
Boykin  v.  Springs,  66  S.  C.  373,  44  S.  E.  938,  court  holding  wife's  dower 
not  attaching  where  husband  conveys  equitable  interest  in  contract  to 
exchange  lands,  subsequently  ordered  conveyed  to  grantee;  Mackey  v. 
Maxin,  63  W.  Va.  17,  59  S.  E.  743,  arguendo;  Moore  v.  Crawford,  130 
U.  S.  130,  32  L.  Ed.  881,  9  Sup.  Ct.  449,  granting  relief  aa  against  ooy»- 
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nan  tor  where  his  wife  acquired  adverse  interest  without  consideration; 
Jenkins  v.  CoUard,  145  U.  S.  560,  36  L.  Ed.  817, 12  Sup.  Ct.  873,  holding 
owner  of  reversion  of  property  confiscated  esto)iped  by  deed  of  war- 
ranty; Beard  v.  Lufrui,  46  La.  Ann.  880,  15  South.  208,  holding  heirs 
of  epnfiscatee  estopped  by  his  deed  of  warranty;  Shotwell  v.  Harrison, 
22  Mich.  413,  holding  deed  made  before  patent  issued  operated  by  way 
of  estoppel  as  to  grantor  and  those  claiming  title  through  him;  Shreve 
V.  Copper  etc.  Min.  Co.,  11  Mont.  327,  28  Pac.  317,  holding  grantors 
of  mining  claim  estopped  from  asserting  after-acquired  title  where 
boundaries  were  conflicting;  Gregory  v.  Kenyon,  34  Neb.  646,  52  N.  W. 
686,  holding  patent  inured  to  benefit  of  patentee's  grantee;  Willis  v. 
Smith,  72  Tex.  573,  10  S.  W.  686,  holding  release  of  vendor's  lien  inured 
to  benefit  of  mortgage  as  between  privies  in  estate;  concurring  opinion 
in  Green  v.  Niver,  43  S.  C.  370,  21  S.  E.  267,  holding  heirs  at  law  es- 
topped to  deny  ancestor's  right  to  convey. 

Distinguished  in  Russ  v.  Alpau^,  118  Mass.  376,  19  Am.  Bep.  465, 
holding  heirs  not  estopped  by  father's  deed  from  asserting  title  by  in- 
heritance from  mother. 

Acquisition  of  after-acquired  title  by  estoppel.    Note,  37  Am.  Dec* 
129. 

Where  one  conveys  before  patent  is  issued,  but  after  entry  and  pay- 
ment of  purchase  money,  the  patent  subsequently  given  is  not  a  new 
acquisition  but  a  confirmation  of  title. 

Approved  in  Aurora  Hill  etc.  Min.  Co.  v.  Eighty-five  Min.  Co.,  12 
Sawy.  360,  34  Fed.  518,  holding  entiy  made  equivalent  to  patent  issued 
so  far  as  third  parties  were  concerned. 

Deed  of  infant  is  voidable  at  his  election,  and  not  void;  and  it  is  not 
even  voidable  where  he  does  only  what  law  could  have  compelled  him  to  do. 

Approved  in  Manning  v.  Gannon,  44  App.  D.  C.  100,  holding  to  effect 
confirmation  of  infant's  contract,  act  must  have  been  done  with  knowl- 
edge that  contract  was  voidable;  Shipp  v.  McKee,  80  Miss.  748,  92  Am. 
St.  Rep.  618,  32  South.  283,  applying  rule  to  disaffirmance  of  deed  by 
infant  of  revisionary  interest;  International  Text -Book  Co.  v.  Connelly, 
206  N.  Y.  197,  42  L.  E.  A.  (N.  B.)  1115,  99  N.  E.  726,  holding  part  pay- 
ment by  minor  on  contract  after  attaining  majority  was  not  an  affirm- 
ance; First  Nat.  Bank  v.  M'6inty,  29  Tex.  Civ.  541,  69  S.  W.  496, 
allowing  creditor  to  recover  upon  note  executed  by  lunatic,  portion  of  con* 
sideration  expended  by  lunatic  for  necessaries  and  protection  of  estate; 
Williams  v.  Sapieha,  94  Tex.  433,  61  S.  W.  116,  holding  conveyance  un- 
der power  of  attorney  of  person  of  unsound  mind  voidable;  Hobbs  v. 
Hinton  Foundry  etc.  Plumbing  Co.,  74  W.  Va.  446,  82  S.  E.  269,  hold- 
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ing  retention  for  three  month  after  full  age  of  property  bought  by  in- 
fant, enjoying  same,  payment  of  part  consideration  and  ofiEering  same 
for  sale,  do  not  preclude  his  right  to  disafiirm;  Nathans  ▼.  Arkwright, 
66  Ga.  186;  187,  holding  plaintiff  could  not  disaffirm  twenty  years  after 
she  attained  majority ;  Amey  v.  Cockey,  73  Md.  303,  20  Atl.  1072,  holding 
bill  filed  to  disaffirm  five  years  after  disability  removed  not  done  ia 
reasonable  time;  Dixon  v.  Merritt,  21  Minn.  200,  holding  mortgage 
executed  by  infant  voidable;  Allen  v.  Poole,  54  Miss.  330,  holding  ab- 
solute conveyance  a  disaffirmance  of  mortgage  executed  during  infancy; 
Baker  v.  Kennett,  54  Mo.  88,  where  infant  disaffirmed  contract  by 
which  he  gave  his  note  for  land;  Philpot  v.  Sandwich  Mfg.  Co.,  18 
Neb.  56,  24  N.  W.  428,  holding  infant's  promissory  note  voidable;  Engle- 
bert  V.  Troxell,  40  Neb.  202,  42  Am.  St.  B^.  668,  26  L.  R.  A.  183,  58 
N.  W.  853,  affirming  decree  canceling  deed  of  minor;  Logan  v.  Gardner, 
136  Pa.  St.  599,  20  Am.  St.  Rep.  941,  20  Atl.  626,  holding  title  passed 
and  remained  in  grantee  until  disaffirmance;  Taylor  v.  Brown,  5  Dak. 
Ter.  345,  40  N.  W.  528,  holding  deed  mad^  by  Indian  under  disability 
void,  and  at  least  avoided  by  deed  made  after  disability  removed. 

Contracts  of  infants.    Note,  18  Am.  St.  Rep.  582,  583,  584,  641,  664, 
677,  704,  719. 

Validity  of  contract  by  infant.    Note,  6  E.  R.  0.  54. 

Acts  insufficient  to  avoid  deed  of  infant  may  amount  to  an  afflrmance, 
as  latter  is  less  formal,  and  effects  bo  change  of  property. 

Approved  in  Ward  v.  Anderson,  111  N.  C.  119,  15  S.  E.  934,  holding 
minor's  deed  ratified  by  recital  in  deed  made  after  arriving  at  majority; 
Ihley  V.  Padgett;  27  S.  C.  303,  3  S.  E.  470,  holding  acquiescence  in  deed 
for  fourteen  years  amounted  to  confirmation;  McCarty  v.  Woodstock 
Iron  Co.,  92  Ala.  465,  12  L.  R.  A.  138,  8  South.  417,  holding  letter  suffi- 
cient to  show  disaffirmance  of  purchase  of  land;  Buchanan  v.  Hubbard, 
119  Ind.  194,  21  N.  E.  540,  holding  married  woman  never  intended  to 
disaffirm,  as  her  acts  manifested  contrary  purpose. 

Act  of  avoidance  of  infant's  contract.    Note,  13  Am.  Dec  132. 

Ratification  of  infant's  act  is  generally  not  establislied  by  long  acqui- 
escence, unless  connected  with  other  circumstances  tending  to  show  affirm- 
ance. 

Approved  in  Sims  v.  Everhardt,  102  U.  S.  312,  26  L.  Ed.  89,  44  Am. 
Rep.  273,  holding  infant  feme  covert  entitled  to  disaffirm  after  divorce, 
though  silent  during  coverture;  Wells  v.  Seixas,  23  Blatchf.  243,  24 
Fed.  83,  holding  similarly  where  woman  was  silent  for  eleven  years  after 
death  of  husband;  Eureka  Co.  v.  Edwards,  71  Ala.  255,  holding  that 
there  was  no  evidence  of  ratification,  and  mere  inaction  insufficient; 


1069  THE  CORSICA.  0  Wall.  630-634 

• 

Sims  ▼.  Bardoner,  86  Ind.  97,  44  Am.  Bep.  270,  allowing  disaffirmance 
thirty-three  years  after  majority;  Gibson  v.  Western  etc.  R.  R.  Co., 
164  Pa.  St.  151,  44  Am.  St.  Bep.  592,  30  Atl.  311,  holding  evidence  con- 
clnsive  of  affirmance,  where  party's  condqct  seemed  to  give  unqualified 
assent;  Birch  v.  Linton,  78  Va.  589,  49  Am.  Bep.  382,  holding  mere 
silence  for  eighteen  years  did  not  affirm;  Gillespie  v.  Bailey,  12  W.  Va. 
90,  29  Am.  Bep.  448,  holding  similarly  where  there  was  a  delay  of 
twenty-seven  years ;  Thompson  v.  Strickland,  52  Miss.  578,  holding  delay 
in  disaffirming  excused  by  existence  of  Civil  War;  Baker  v.  Kennett, 
5^  Mo.  88,  holding  disaffirmance  made  in  time  and  in  most  unequivocal 
manner;  Wilson  v.  Branch,  77  Va.  73,  46  Am.  Bep.  714,  where  deed  was 
disaffirmed  shortly  after  disability  removed. 

Limited  in  Goodnow  v.  Empire  Lumber  Co.,  31  Minn.  470,  47  Am.  Bep. 
800,  18  N.  W.  284,  holding  three  years  unreasonable  time  in  which  to 
allow  infant  to  disaffirm. 

Silence  or  acquiescence  after  coming  of  age  as  ratifieati<m  of  deed 
of  infant.    Note,  Ann.  Oaa.  19120,  775. 

Acquisition  of  title  by  way  of  estoppel.    Note,  1  E.  B.  0.  497. 

Eatmeatlon  might  be  inferred  from  act  of  infant  in  Joining  in  a  lease 
of  property  previously  deeded  by  Idm-  to  lessor,  and  in  any  case  it  is  ques- 
tion for  Jury  to  decide. 

Approved  in  Dixon  v.  Merritt,  21  Minn.  200,  where  lower  court  had 
found,  as  a  question  of  fact,  that  mortgage  was  not  affirmed. 

Conveyance  recorded  before  grantor  obtained  title^  as  notice.    Note, 
23  L.  B.  A.  561. 

9  WaU.  630-684,  19  L.  Ed.  804,  THE  COBSIOA. 

If  two  ships  under  steam  are  crossing  so  as  to  involve  rlift  of  collision, 
diip  which  has  the  other  on  starboard  side  shall  keep  out  of  other's  way. 

Approved  in  The  Emma  Kate  Ross,  46  Fed.  873  (affirming  41  Fed. 
828),  and  The  Zouave,  90  Fed.  443,  where  vessel  attempted  to  cross  the 
bow  of  vessel  on  its  starboard  side ;  The  Luxskenbach,  67  Fed.  622,  apply- 
ing rule  to  collision  in  harbor  near  wharves. 

"^here  vessel  with  right  of  way  changes  its  course  and  collision  results^ 
it  has  burden  of  flihowlng  sufficient  cause  to  justify  its  action. 

Approved  in  The  Zampa,  113  Fed.  542,  holding?  under  circumstances 
vessel  justified  in  ^hanging  course;  The  E.  A.  Packer,  140  U.  S.  368, 
35  L.  Ed.  457,  11  Sup.  Ct.  797,  holding  vessel  at  fault  for  changing  its 
course;  The  Sunnyside,  I.Brown,  246,  Fed.  Cas.  13,620,  holding  sailing 
vessel  properly  kept  its  course;  The  City  of  Macon,  47  Fed.  925,  holding 
vessel  ahead  in  river  liable  for  eollision  caused  by  its  sudden  sheering. 
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Seven  or  eight  miles  an  hour  is  too  moch  headway  for  large  steamer 
In  crowded  harbor  of  New  York. 

Approved  in  The  J.  W.  Everman,  2  Hughes,  19,  Fed.  Gas.  7591,  hold- 
ing steamer  liable  for  sinking  boats  at  anchor  in  Hampton  Roads;  The 
Helen,  5  Hughes,  124,  1  Fed.  924,  holding  vessel  at  fault  for  maintain- 
ing speed  of  six  or  seven  miles  an  hour ;  The  Wydale,  37  Fed.  719,  hold- 
ing vessel  at  fault  on  account  of  too  great  speed  in  port  of  New  Orleans. 

Duty  of  vessel  entering  or  moving  in  harbor.    Note,  75  Am.  Dec 
607. 

9  Waa  634-^9,  19  K  Ed.  761,  THE  OITY  OF  PABI& 

Steamer  should  not  enter  upon  narrow  track  between  two  ships  without 
taking  care  to  see  that  her  passage  would  involve  no  danger  to  an  approach- 
ing vessel. 

Approved  in  The  Columbia,  109  Fed.  669,  48  C.  C.  A.  596,  holding 
vessel  consenting  to  be  towed  with  another  vessel  assumes  risk  of  such 
double  tow;  The  Sunnyside,  Brown  Adm.  249,  Fed.  Gas.  13,620, 
following  rule. 

Speed  of  large  steamer  of  seven  or  eight  miles  an  hour  is  too  great  In 
a  crowded  thoroughfare. 

Approved  in  Charles  Hubbard,  229  Fed.  367,  holding  moving  steam- 
ship solely  at  fault  for  colliding  with  anchored  vessel ;  Nicholas  Transit 
Co.  V.  Pittsburgh  S.  S.  Co.,  196  Fed.  68,  holding  collision  due  to  over- 
taking steamer  which  was  liable;  Pennell  v.  United  States,  162  Fed.  74. 
holding  collision  due  to  excessive  speed  of  gunboat,  and  brig  without 
fault;  The  John  H.  Starin,  113  Fed.  420,  applying  rule,  steamer  pro- 
ceeding down  channel  eight  liundred  feet  wide  at  speed  of  twelve  knots ; 
The  J.  W.  Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  holding  steamer  lia- 
ble for  colliding  with  vessels  at  anchor  in  Hampton  Roads;  The  Gk>lden 
Grove,  13  Fed.  698,  holding  steamer  liable  for  not  slackening  sx)eed 
when  collision  was  imminent;  The  Wydale,  37  Fed.  719,  holding  vessel 
in  fault  for  entering  port  of  New  Orleans  under  too  much  headway. 

Distin^ished  ir  Tlie  Free  State,  Brown  Adm.  266,  Fed.  Cas.  5090, 
holding  propeller  under  no  obligation  to  slacken  spe^d  in  open  eonrse 
in  Detroit  River. 

Duties  of  vessels  in  harbors.    Note^  75  Am.  Dec.  607. 

Acts  done  in  extremis,  if  unwise,  are  errors  and  not  faults. 

Approved  in  The  Vancouver,  2  Sawy.  385,  Fed.  Cas.  16,838,  holding 

ferry-boat  not  responsible  for  not  stopping  and  backing  in  moment  of 

peril;  Ladd  v.  Foster,  12  Sawy.  553,  31  Fed.  831,  holding  libelant's 

mistake  of  judgment  in  jumping  not  material  in  defeating  recovery; 
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The  H.  P.  Baldwin,  Brown  Adm.  307,  Fed.  Gas.  6812,  holding  order 
properly  given,  although  another  order  might  have  avoided  collision; 
Farr  v.  Steamship  Famley,  1  Fed.  637,  where  starboarding  of  helin 
was  held  mistake;  The  State  of  Alabama,  17  Fed.  864,  where  order  to 
luff  was  useless  and  erroneous ;  The  E.  A.  Packer,  49  Fed.  99,  holding 
vessel  not  responsible  for  error  in  porting  to  avoid  collision;  The 
Mexico,  78  Fed.  656,  collecting  authorities,  and  holding  vessel  not  at 
fault,  whether  orders  were  correct  or  not;  Sweat  v.  Boston  etc.  R.  R. 
Co.,  156  Mass.  287,  31  N.  E.  297,  holding  plaintiff  not  bound  by 
erroneous  estimate  of  distance. 

9  WaU.  639-650,  19  L.  Ed.  612,  UNITED  STATES  y.  BOCHA. 

Pueblo  grant  to  parties  claiming  title  In  possesgion  for  forty-two  yean, 
made  by  president' of  ayimtamiento,  and  under  ezpediente  signed  by  Mex- 
ican governor  upon  condition  that  tract  was  not  within  town  limits,  became 
absolute  when  it  was  ascertained  that  it  was  not  town  land. 

Approved  in  Brownsville  v.  Basse,  36  Tex.  504,  holding  Texas,  after 
treaty  of  Guadaloupe  Hidalgo,  had  right  to  forfeit  rights  claimed  by 
government  of  Mexican  city. 

9  Wall.  651-655,  19  L.  Ed.  753,  THE  SUFFOLK  0OX7NT7. 

Libelant  is  not  bound  to  state  with  perfect  accuracy  the  point  of  col- 
lision or  curve  of  channel,  except  so  far  as  they  may  be  material  to  qnestion 
of  who  was  at  fault. 

Approved  in  The  J.  W.  Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  hold- 
ing vessel  liable  for  sinking  vessels  at  anchor  in  Hampton  Roads. 

9  Wall.  655-658,  19  L.  Ed.  806,  GREEN  V.  UNITED  STATES. 

Act  of  July  2,  1864,  providing  that  in  Federal  courts  no  witness  shall 
be  excluded  in  a  civil  action  because  he  is  a  party  to,  or  interested  in, 
cause  to  be  tried,  applies  to  trials  in  which  Xlnited  Stated  is  a  party. 

Approved  in  Allen  v.  Clark,  126  Fed.  740,  62  C.  C.  A.  58,  holding 
United  States  upon  same  footing  to  enforce  judgments  in  criminal  and 
penal  cases  as  civil  contract  creditors;  United  States  v.  Lee  Huen,  118 
Fed.  456,  in  deportation  cases  Chinese  may  be  sworn  in  their  own  be- 
half— failure  to  do  so  conmiented  upon;  Clark  v.  Allen,  114  Fed.  375, 
holding  United  States  being  a  "party''  may  enforce  judgment  for  fines 
and  penalties  by  execution ;  State  of  California  v.  Campbell,  3  Cal.  App. 
605,  86  Pac.  842,  code  provision  that  all  cases,  with  specified  exceptions, 
shall  be  tried  in  county  where  defendant  resides  held  to  apply  to  action 
brought  by  'State ;  Pittsburg  v.  Sterrett  etc.  School,-  204  Pa.  St.  646,  54 
Atl.  467,  holding  real  estate  held  by  directors  of  school  district  being 
public  property  not  liable  for  street  assessment;  United  States  v.  Tet- 
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low,  2  Low.  164,  Fed.  Gas.  16,456,  giving  prisoner  arrested  for  debt 
under  Federal  process  the  advantage  of  State  law  exempting  him; 
Risen  v.  Cribbs,  1  Dill.  184,  Fed.  Gas.  11,860,  holding  defendant  com- 
petent witness  in  chancery  suit;  Jefferson  Gounty  v.  Philpot,  66  Ark. 
243,  50  S.  W.  454,  holding  statute  governing  adjudication  of  costs  ap- 
plicable to  counties;  State  v.  Piazza,  66  Miss.  431,  6  South.  317,  hold- 
ing State  included  in  statute  providing  for  collection  of  tax;  Fink  v. 
O'Neil,  106  U.  S.  281,  27  L.  Ed.  199,  1  Sup.  Gt.  332,  holding  United 
States  cannot  enforce  execution  against  property  Bxempt  under  State 
law;  Dair  v.  United  States,  16  Wall.  3,  21  L.  Ed.  492,  where  case  similar 
to  principal  case  was  decided  upon  the  merits;  Logan  v.  United  States, 
144  U.  S.  300,  36  L.  Ed.  442,  12  Sup.  Gt.  629,  holding  State  statute  not 
applicable  to  criminal  irials  in  Federal  courts;  Gist  v.  Gana,  30  Ark. 
295,  holding  plaintiff  incompetent  to  testify  as  to  transaction  with 
deceased  maker  of  note;  Smith  v.  Burnett,  35  N.  J.  Eq.  320,  holding 
similarly  as  to  delivery  of  stock  by  deceased;  In  re  Fenstermacher  v. 
State,  19  Or.  506,  25  Pac.  143,  holding  suit  to  recover  money  escheated 
to  State  a  "civil  action'';  Board  of  Improvement  v.  School  Dist.,  56 
Ark.  361,  85  Am.  St  Rep.  118,  16  L.  R.  A.  422,  19  S.  W.  971,  holding ^ 
school  property  exempt  from  assessment  for  improvements. 

Distinguished  in  United  States  v.  Black,  1  Hask.  571,  Fed.  Gas.  14,602, 
holding  defendants  in  criminal  action  in  Federal  court  not  competent 
witnesses ;  United  States  v.  Shaw,  39  Fed.  436,  8  L.  R.  A.  284,  hold-  ^ 
ing  act  of  1887,  raising  jurisdictional  amount  in  Gircuit  Gourts,  did 
not  apply  to  suits  wherein  United  States  was  plaintiff. 

General  words  in  statute   as  binding  on  government.    Note,  15 
Am.  Dec.  888. 

Applicability  of  statute  to  government.    Note,  8  E.  R.  0.  208,  -204. 

9  WalL  669-661,  19  L.  Ed.  807,  I>OWNHAM  Y.  ALEXANDRIA. 

Decision  of  State  District  Court,  althoagb  not  tbe  highest  State  court, 
helng  final  and  without  appeal,  writ  of  error  is  warranted  by  act  of  Oongress 
to  issue  from  Federal  Supreme  Court. 

Approved  in  Gregory  v.  McVeigh,  23  Wall.  306,  28  L.  Ed.  157,  enter- 
taining appeal  from  inferior  State  court;  dissenting  opinion  in  Under- 
wood V.  McVeigh,  131  U.  S.  cxxiii,  Appx.,  21  L.  Ed.  954,  majority  hold- 
ing writ  of  error  should  have  been  directed  to  State  Court  of  Appeals; 
Kentucky  v.  Powers,  201  U.  S.  38,  50  L.  Ed.  650,  26  Sup.  Gt.  387, 
arguendo. 

9  Wall.  661-664,  19  L.  Ed.  808,  UNITED  STATES  T.  ADAM& 

Certiorari  is  properly  used  to  bring  up,  on  allegation  of  diminution, 
documents  in  court  below  not  previously  certified;  and  not  conclusions  to  be 
deduced  from  evidence  before  lower  court. 
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Approved  in  Whitney  v.  Dick,  202  U.  S.  139,  50  L.  Ed.  966,  26  Sup. 
Ct.  584,  Circtdt  Court  of  Appeals  cannot  issue  certiorari  to  review  con- 
viction in  inferior  Federal  court  where  only  question  is  whether 
Federal  courts  have  jurisdiction  over  offense;  American  Const.  Co.  v. 
Jacksonville  etc.  R.  R.  Co.,  148  U.  S.  380,  87  L.  Ed.  490, 13  Sup.  Ct.  762, 
denying  writ  to  review  decision  of  Circuit  Court  of  Appeals  reversing 
interlocutory  decree  of  Circuit  Court. 

Certiorari.    Note^  12  Am.  Dec.  537. 

Proper  method  of  obtaining  special  finding  of  fact  is  aa  order  of 
Supreme  Court  directing  lower  court,  on  motion,  to  make  return  as  to  exist- 
ence or  nonexistence  of  certain  facts,  and  if  it  refuse,  on  proper  evidence^ 
to  request  finding  and  to  except  in  case  of  refnsaL 

Approved  in  Ripley  v.  United  States,  220  U.  S.  496,  55  L.  Ed.  559, 
31  Sup.  Ct.  478,  holding  where  proper  findings  not  made  by  Court  of 
Claims  record  will  be  remanded  to  that  court  for  additional  findings; 
Qnited  States  v.  Dickinson,  213  U.  S.  102,  53  L.  Ed.  719,  29  Sup.  Ct. 
485,  holding  in  criminal  case  certiorari  cannot  be  independently  used 
to  supply  place  or  unit  of  error  for  mere  correction  of  error;  Sullivan 
V.  District  of  Columbia,  19  App.  D.  C.  215,  holding  court  of  this  district 
has  no  power  to  issue  certiorari  to  remove  proceedings  in  criminal  case 
pending  in  police  court;  dissenting  opinion  in  Styles  v.  Tyler,  64  Conn. 
473,  30  Atl.  180,  majority  of  Supreme  Court  of  Errors  refusing  to  re- 
view questions  of  fact. 

Distinguished  in  United  States  v.  Driscoll,  131  U.  S.  dix,  Appx., 
24  L.  Ed.  596,  refusing  order  where  written  requests  were  not  made  to 
lower  court  in  accordance  with  later  rules  of  court. 

9  WaU.  664r-665,  19  L.  Ed.  809,  HEBNDON  Y.  HOWARD; 

Assignee  of  bankrupt  must  be  substituted,  upon  motion,  as  appeUant  in 
place  of  bankrupt. 

Approved  in  Knox  v.  Exchange  Bank,  12  Wall.  382,  20  L.  Ed.  414, 
requiring  substitution  of  assignee;  Donegan  v.  Davis,  66  Ala.  372,  and 
Fitzgerald  v.  Neustadt,  91  Cal.  603,  27  Pac.  937,  holding  authority  of 
assignee  to  sue  could  not  be  collaterally  assailed;  Chicago  etc.  R.  R. 
Co.  V.  Jenkins,  103  El.  598,  holding  substitution  of  assignee  did  not 
mark  commencement  of  new  suit  and  thus  bar  the  action;  Esterbrook 
etc.  Mfg.  Co.  V.  Ahem,  30  N.  J.  Eq.  344,  holding  assignee  entitled  to 
be  admitted  as  party  defendant;  dissenting  opinion  in  Eyster  v.  Gaff,  2 
Colo.  239,  majority  holding  assignee  of  mortgagor  not  necessary  party 
in  ejectment  suit  where  he  had  not  assumed  possession. 

Denied  in  Thatcher  v.  Rockwell,  105  U.  S.  469,  26  L.  Ed.  950,  holding 
substitution  not  necessary  in  pending  suit  if  assignee  consents, 
VI— ea 
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Distinguished  in  Whyel  v.  Jane  Lew  Coal  etc.  Co.,  67  W.  Va.  657, 
69  S.  E.  195,  holding  special  receiver  of  Federal  court  will  not  be  heard 
upon  his  appeal  from  decree  of  Circuit  Court  where  he  was  not  party 
or  his  x>ersonal  rights  affected;  Eyster  v.  Gaff,  2  Colo.  226,  denying 
petition  for  substitution  in  appellate  court  where  assignee  had  oppor- 
tunity to  apply  in  lower  court;  Mayhew  v.  Pentecost,  129  Mass.  334, 
holding,  under  later  bankrupt  act,  bankrupt  might  sue  in  his  own  name, 
for  benefit  of  assignee. 

Explained  in  Sanford  v.  Sanford,  58  N.  Y.  68,  17  Am.  Bep.  206,  hold- 
ing bankrupt  could  prosecute  appeal  where  assignee  consented. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  868. 

9  WaU.  666-672,  19  L.  Ed.  767,  THE  QXHOKSTEP. 

Finding  of  facts  by  District  Oourt,  followed  by  concnrrent  Judgment 
of  Circuit  Oourt,  is  entitled  to  so  mucb  weight  in  Suiireme  Oourt  that  it 
will  be  presumed  to  be  correct,  and  will  not  be  disturbed  unless  manifestly 
wrong. 

Approved  in  The  Inca,  148  Fed.  367,  78  C.  C.  A.  273,  upholding  find- 
ings on  conflicting  evidence  as  to  liability  of  tug  for  grounding  of  tug; 
Wilder's  S.  S.  Co.  v.  Low,  112  Fed.  166,  50  C.  C.  A.  473,  both  lower  courts 
reaching  same  conclusion  decision  not  reversed  unless  appellant  estab- 
lishes decisions  manifestly  wrong;  The  Ariadne,  13  Wall.  479,  20  L.  Ed. 
543,  reversing  decrees  of  lower  courts  where  presumption  was  suf&ciently 
rebutted;  The  Steamship  Wilhelm,  59  Fed.  170,  8  C.  C.  A.  72,  where 
Circuit  Court  of  Appeals  reversed  lower  courts  and  Held  charge  of  negli- 
gence sustained  by  evidence. 

Libel  may  assert  contract  of  towage,  by  way  of  inducement  to  real 
grievance  complained  of,  viz.,  wrong  suffered  through  fault  of  tug. 

Approved  in  The  Oceanica,  144  Fed.  304,  towing  vessel  liable  for  injury 
to  tow  resulting  from  negligence  notwithstanding  contract  that  towing 
should  be  at  tow's  risk ;  The  W.  G.  Mason,  142  Fed.  918,  74  C.  C.  A.  83, 
where  two  tugs  of  same  owner  were  towing  ship  and  master  of  leader 
directed  movements  of  ship,  but  rear  tug,  as  to  own  movements,  was 
under  control  of  own  master,  rear  tug  not  liable  in  rem  for  stranding 
of  tow  through  fault  of  other  tug ;  The  John  G.  Stevens,  170  U.  S.  125, 
42  L.  Ed.  974,  18  Sup.  Ct.  549,  holding  action  by  tow  against  tug  to 
recover  for  injury,  a  suit  ex  delicto,  and  independent  of  contract;  The 
Oler,  2  Hughes,  14,  Fed.  Cas.  10,485,  allowing  amendment,  in  Ubel  for 
tort,  to  change  phrase  "in  a  cause  of  contract";  The  M.  Vandercook,  24 
Fed.  477,  The  R.  S.  Carter,  38  Fed.  516,  and  The  Daisy  Day,  40  Fed.  541, 
holding  action  for  negligent  towage  sounded  in  tort  and  claim  had  prior- 
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ity  over  lien  for  repairs ;  The  Escanaba,  96  Fed.  252,  holding  similarly 
in  action  for  loss  of  goods  by  reason  of  tort  of  master;  The  F.  H.  Stan- 
wood,  49  Fed.  581,  1  C.  C.  A.  379,  and  The  Anaces,  93  Fed.  243,  34 
C.  C.  A.  558,  arguendo. 

It  is  too  late  to  object  to  libel  for  want  of  particularity  for  first  time 
in  appellate  court. 

Approved  in  Holmes  v.  Oregon  etc.  R.  R.  Co.,  6  Sawy.  265,  6  Fed. 
76,  holding  libel  not  objectionable  on  account  of  unnecessary  particu- 
larity. 

In  admiralty  an  omission  to  state  some  facts  which  prove  to  Im  material, 
hut  could  have  occasioned  no  surprise  to  opposite  party,  will  work  no  injury 
to  libelant  if  there  was  no  design  on  his  part  in  omitting  to  state  them. 

Approved  in  The  Prudence,  204  Fed.  69, 122  C.  C.  A.  380,  holding  that 
in  collision  case  there  may  be  recovery  on  grounds  different  from  those 
alleged  or  proved  by  libelant ;  The  Syl*acuse,  12  Wall.  173,  20  L.  Ed.  384, 
court  extracting  real  case  from  whole  record  though  libel  was  defective ; 
The  Coleman,  Brown  Adm.  461,  Fed.  Cas.  2981,  holding  libelant  not 
prejudiced  by  failure  to  charge  that  defendant  tug  was  not  properly 
manned ;  The  Cambridge,  2  Low.  24,  25,  Fed.  Cas.  2334,  allowing  libelant 
to  prove  faults  of  defendant  not  alleged  in  pleadings ;  The  Maryland, 
19  Fed.  557,  holding  that  pleadings  should  be  deemed  amended  to  con- 
form with  facts  proved  without  objection;  Wilson  v.  Pilot'g  Assn.,  65 
Fed.  1002,  holding  general  allegations  of  n^ligence  of  pilot  sufficient  for 
purposes  of  ]3leading. 

Boats  In  tow  ar«  under  control  of  tug,  and  latter  is  liable  for  collision, 
imless  she  can  show  it  was  not  occasioned  by  her  fault. 

Approved  in  The  Joseph  Peene,  130  Fed.  490,  holding  tug  liable  fpr 
injuries  to  tow  caused  by  floating  ice ;  The  M.  J.  Cummings,  18  Fed.  181, 
holding  tug  at  fault  for  taking  unseaworthy  canal-boat  in  tow;  Wilson 
V.  Sibley,  36  Fed.  381,  charging  tug  with  loss  of  logs,  from  raft  in  tow, 
•caused  by  negligence  and  delay;  The  Chickasaw,  38  Fed.  361,  363,  hold- 
ing vessel  liable  for  damage,  caused  by  cutting  adrift  flat  lashed  to  its 
side;  The  W.  J.  Keyser,  56  Fed.  734,  6  C.  C.  A.  101,  holding  tug  not 
liable  for  cutting  tow-line  where  crew  of  tow  gave  distress  signal  and 
Abandoned  baige 

It  is  duty  of  tug  to  construct  tow  properly  and  to  see  that  lines  are 
sufficient  and  secure,  whether  furnished  by  itself  or  by  boats  in  tow,  and 
failure  to  do  this  constitutes  maritime  fault. 

Approved  in  The  S.  C.  Schenk,.  158  Fed.  57,  85  C.  C.  A.  384,  holding 
evidence  of  damages  resulting  to  tow  from  slipping  of  tow-line,  unex- 
plained, makes  prima  facie  case  of  negligence  against  tug;  The  Britan- 


9  Wall.  665-672  NOTES  ON  U.  S.  REPORTS.  1076 

nia,  148  Fed., 499,  holding  tug  at  fault  for  using  hawser  which  was  un- 
sound, and  not  having  had  more  than  one;  The  Inca,  148  Ped.  368,  78 
C.  0.  A.  273,  holding  tug  liable  for  grounding  of  tug  on  known  mound 
of  rocks  and  for  injuries  caused  by  pulling  her  off,  instead  of  waiting  for 
her  to  float  with  tide ;  Monongahela  River  etc.  Co.  v.  O'Neil,  144  Fed.  79, 
75  C.  C.  A.  232,  holding  tug  liable  for  capsizing  of  towed  dredger;  Cot- 
ton v.  Almy,  141  Fed.  362,  72  C.  C.  A.  506,  upholding  finding  of  negli- 
gence in  towing  houseboat  between  tug  and  loaded  scows,  thereby  sub- 
jecting it  to  unnecessary  strain;  The  Lyndhurst,  129  Fed.  844,  holding 
tug  liable  for  injury  to  tow  from  collision  with  moored  vessel  caused 
by  towing-line  slipping;  The  Edmund  L.  Levy,  128  Fed.  685,  63  C.  C.  A. 
235,  holding  use  by  tug  of  hawser  one  hundred  and  fifty  feet  long  where 
evidence  showed  tow  properly  made  up  and  carefully  navigated  not  neg- 
ligence; The  E.  T.  Williams,  126  Fed.  874,  holding  tug  liable  attempting 
to  tow  scows  but  unable  to  do  so  for  want  of  sufficient  power;  In  re 
Moran,  120  Fed.  563,  holding  towboat  at  fault  leaving  and  remaining 
away  from  dredge  until  chance  of  rescue  gone ;  Berry  v.  Rose,  94  Me.  277, 
47  Atl.  514,  refusing  to  disturb  jury's  verdict  in  favor  of  plaintiff  for 
injuries  sustained  by  negligence  of  towboat;  American  Towing  etc.  Co» 
V.  Baker-Whiteley  Coal  Co.,  117  Md.  675,  Ann.  Gaa.  1914A,  46,  84  Atl. 

.  185,  holding  that  chartering  of  tug  does  not  necessarily  imply  agreement 
on  its  part  that  purpose  of  its  hiring  shall  be  accomplished;  The  Mar- 
garet, 94  U.  S.  497,  '24  L.  Ed.  147,  holding  tug  liable  for  loss  of  tow- 
caused  by  entering  harbor  under  unfavorable  conditions;  The  Sweep- 
stakes, Brown  Adm.  514,  Fed.  Cas.  13,687,  holding  tug  liable  in  permit- 
ting line  to  slip;  Orhanovich  v.  The 'America,  18  Fed.  Cas.  800,  holding^ 
tug  liable  for  unskillful  arrangement  of  tow;  Bust  v.  Cornell  Steamboat 

.  Co.,  24  Fed.  190,  holding  tug  liable  for  insufficient  fastening  of  spile- 
driver  in  tow;  The  Pres.  Briarly,  24  Fed.  479,  where  tow  was  carelessly 
lashed  together;  In  re  Humboldt  Lumber  Manufacturers'  Assn.,  60  Fed. 
443,  holding  tug  liable  for  loss  of  tow  on  shallow  bar;  The  Hercules,  81 
Fed.  225,  holding  tugs  liable  for  towing  ship  on  rock  where  master 
should  have  known  its  location;  dissenting  opinion  in  Humboldt  etc. 
Assn.  V.  Christopherson,  73  Fed.  248,  19  C.  C.  A.  481,  46  L.  B.  A.  264,. 
arguendo. 

Distinguished  in  The  Lyndhurst,  147  Fed.  113,  77  C»  C.  A.  336,  holdings 
canal-boat  towed  by  tug  at  fault  for  collision  where  its  master  failed 
to  properly  secure  towing  line;  The  Stranger,  Brown  Adm.  286,  Fed. 
Cas.  13,525,  holding  tug  not  liable  for  loss  caused  by  sudden  sheering  of 
tow;  Anglo-Australasian  Steam  Nav.  Co.  v.  Cornell  Steamboat  Co.,  32" 
Fed.  798,  holding  tug  not  liable  where  work  of  securing  lighter  was  un- 
dertaken entirely  by  her  own  men;  Pederson  v.  John  D.  Spreckles  &  Bros. 
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Co.,  87  Fed.  943,  31  C.  C.  A.  308,  holding  tug  not  liable  for  injniy  caused 
by  insufficient  fastening  by  officers  of  schooner  in  tow. 

Duties  between  tug  and  tow.    Note,  75  Am.  Dec.  610. 

Duty  of  tug  to  tow  with  respect  to  equipment  of  tug.    Note,  Ann. 
Oaa.  1914A,  56. 

Where  libelant  does  not  appeal,  he  can  only  be  heard  In  support  of 
decree. 

Approved  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  964^ 
93  C.  C.  A.  360,  holding  although  one  party  has  not  appealed  in  admir- 
alty, that  does  not  preclude  court  from  directing  entry  of  decree  more 
favorable  to  him;  The  Maria  Martin,  12  Wall.  41,  20  L.  Ed.  253,  The 
Merrimltc,  14  WalL  201,  20  L.  Ed.  874,  The  Stephen  Moigan,  94  U.  S. 
604,  24  L.  Ed.  268,  and  Shaw  v.  Folsom,  40  Fed.  512,  following  rule. 

Miscellaneous.  Cited  in  The  Robert  W.  Parsons,  191  U.  S.  32,  48 
L.  Ed.  73,  24  Sup.  Ct.  8,  to  effect  that  enforcement  of  lien  upon  canal- 
boat  operating  wholly  in  New  York  within  admiralty  jurisdiction  of 
United  States. 

9  Wall.  672-677,  19  L.  Ed.  783,  THE  BTBAOUSB. 

Tug  is  bound  to  look  to  safety  of  tow  as  part  of  herself,  and  is  in  very 
different  condition  from  vessel  unencumbered. 

Approved  in  The  Westhall,  153  Fed.  1013  holding  steamer  responsible 
for  collision  in  not  stopping  at  safe  distance  from  tug  with  seven  barges 
in  tow ;  The  Coluhibia,  109  Fed.  665,  48  C.  C.  A.  596,  holding  though  tow 
double,  tugboat  not  liable,  as  collision  was  due  to  tow's  improper  steering; 
£llis  V.  The  Katy  Wise,  3  Hughes,  592,  Fed.  Gas.  4404,  holding  tug,  run- 
ning free^  liable  for  collision  with  tug,  with  vessels  in  tow,  coming  up 
stream;  The  Lucy,  74  Fed.  574,  20  C.  C.  A.  660,  holding  unencumbered 
steamer  responsible  for  collision;  Towboat  No.  One,  74  Fed.  911,  21 
C.  C.  A.  169,  holding  steamer  at  fault  for  not  slackening  speed  when  tug 
and  tow  were  sighted ;  Blanchard  ^.  New  Jersey  S.  S.  Co.,  59  N.  Y.  299, 
holding  steamer  liable  for  not  giving  preference  to  steamer  with  tow; 
The  J.  P.  Donaldson,  167  U.  S.  602,  42  L.  Ed,  294,  17  Sup.  Ct.  953, 
argniondo. 

Distinguished  in  The  Alabama,  126  Fed.  337,  61  C.  C.  A.  238,  holding 
steamer  not  liable  colliding  with  tow  cast  off  by  tug,  act  unanticipated 
and  steamer  without  fault;  The  Favorite,  10  Biss.  540,  9  Fed.  711,  hold- 
ing steamer  with  tow  on  open  lake  boxmd  to  keep  out  of  way  of  sailing 
vessel ;  Donnell  v.  Boston  Towboat  Co.,  89  Fed.  760,  761,  32  C.  C.  A.  331, 
holding  tug,  with  tow,  at  fault  in  not  reducing  speed  before  entering  fog. 
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It  was  gross  recklessness  for  steamei  passing  boats  in  crowded  and 
narrow  channel  not  to  slacken  speed  in  approacblng  tog  with  tow,  and  not> 
to  give  more  room. 

Approved  in  Western  Transit  Co.  v.  Davidson  S.  S.  Co.,  212  Fed.  700,. 
129  C.  C.  A.  232,  holding  both  steamer  and  barge  at  fault,  damages  to  be 
divided;  The  Howard  Reeder,  207  Fed.  934,  936,  125  C.  C.  A.  377,  hold- 
ing steamship  at  fault  from  using  excessive  speed  and  solely  liable  for 
damages;  The  Henry  W.  Oliver,  202  Fed.  309,  holding  overtaking 
schooner  at  fault  for  injuries  to  vessels ;  The  Taurus,  156  Fed.  841,  hold- 
ing tug  at  fault  for  being  on  wrong  side  of  river,  and  launch  for  stub^ 
bornly  hplding  on  her  course;  Wineman  v.  Drake,  154  Fed.  937,  8? 
C.  C.  A.  505,  holding  both  steamers  Berlin  and  Chili  to  blame  and  dam- 
ages should  be  borne  by  them  equally;  The  Georgetown,  135  Fed.  858, 
holding  steamer  at  fault  for  collision  with  barge  in  tow  of  tug;  Ameri- 
can S.  S.  Co.  V.  American  Steel  Barge  Co.,  129  Fed.  67,  63  C.  C.  A.  507, 
holding  steamer  at  fault  for  collision  while  passing  between  meeting 
tows ;  Mitchell  Transp.  Co.  v.  Green,  120  Fed.  58,  56  C.  C.  A.  455,  apply- 
ing rule  to  steamer  starboarding  so  far  as  to  swing  across  channel  and 
collide  with  tow;  The  Jamestown,  114  Fed.  594,  applying  rule  where 
steamer  saw  difficulties  of  tug  and  tow  but  retained  speed  of  fourteen 
or  fifteen  miles;  The  Alabama,  114  Fed.  217,  holding  steamer  liable  for 
collision  with  towed  barge  occurring  four  lengths  from  steamer's  pier; 
The  John  H.  Starin,  113  Fed.  420,  appl3ring  rule,  steamer  passing  down 
channel  eight  hundred  feet  wide  at  speed  of  twelve  knots;  The  J.  W. 
Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  holding  steamer  liable  for  sink- 
ing vessel  at  anchor  in  Hampton  Roads ;  The  Drew,  22  Fed.  855,  holding 
steamer  liable  for  damage  to  barge  caused  by  its  swell  in  shallow  water; 
The  Wydale,  37  Fed.  719,  holding  steamer  negligent  in  entering  port  of 
New  Orleans  under  too  great  rate  of  speed;  Baltimore  etc.  R.  R.  C6.  v. 
Wheeling  etc.  Transportation  Co.,  32  Ohio  St.  149,  holding  pilot  negligent 
in  running  piers  at  full  speed  when  not  sure  of  his  bearings. 

Distinguished  in  The  Daniel  Drew,  13  Blatchf.  533,  Fed.  Cas.  3665. 
exonerating  steamer  for  injury  to  another's  tow,  occasioned  by  its  swell 
in  deep  water. 

Duty  of  steamer  to  slacken  speed.    Note,  75  Am.  Dec.  609. 

9  WaU.  677-681,  19  L.  Ed.  810,  AETNA  INSURANCE  OO.  y.  WEIDE. 

Day-books  and  ledgers  with  testimony  of  persons  who  made  the  entries 
in  them  are  admissible  to  prove  value  of  merchandise  at  time  of  destruction 
by  fire. 

Approved  in  Rutan  v.  Johnson,  231  Fed.  378,  books  containing  record 
of  articles  manufactured  held  admissible  in  suit  involving  legality  of 
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internal  revenue  tax;  Chicago  etc.  R.  Co.  v.  Ohio  City  Lumber  Co.,  214 
Fed.  766,  131  C.  C.  A.  57,  admitting  in  evidence  inventory  of  property 
and  testimony  of  person  who  made  it ;  Matson  Navigation  Co.  v.  United 
Engineering  Works,  213  Fed.  306,  129  C.  C.  A.  639,  holding  shop  carda 
are  original  entries  and  are  admissible  in  and  constitute  prima  facie 
evidence;  Qrnnberg  v.  United  States,  145  Fed.  92,  76  C.  C.  A.  61,  apply- 
ing rule  on  issue  as  to  contents  and  value  of  cases  of  imported  goods 
alleged  to  have  been  entered  at  undervaluation  through  conspiracy; 
Buck  V.  Brady,  110  Md.  676,  132  Am.  St.  Rep.  459,  73  Atl.  280,  applying^ 
rule  in  regard  to  testimony  of  physician  with  entries  in  record  books^ 
and  on  card  relating  to  experiments;  Bee  Publishing  Co.  v.  World  Pub. 
Co.,  59  Neb.  723,  82  N.  W.  31,  holding  inadmissible  testimony  based 
upon  examination  of  books  without  production ;  Callihan  v.  Washington 
Water  Power  Co.,  27  Wash.  166,  91  Am.  St.  Rep.  837,  67  Pac.  701, 
admitting  in  evidence  conductor's  trip  report  to  show  plaintiff  not  a 
passenger;  West  Virginia  Architects,  etc.  v.  Stewart,  68  W.  Va.  509,  511, 
86  L.  R.  A.  (N.  S.)  899,  70  S^  E.  116, 116,  holding  books  of  original  entry 
made  by  bookkeeper  in  connection  with  his  testimony  are  admissible; 
Read  v.  State  Ins.  Co.,  103  Iowa,  317,  64  Am.  St.  Rep.  188,  72  N.  W. 
668,  admitting  last  previous  invoice  and  evidence  of  goods  subsequently 
bought  and  sold  to  prove  loss  by  ^e;  German  Ins.  Co.  v.  Amsbaugh, 
8  Kan.  App.  198,  55  Pac.  482,  admitting  inventory  made  in  1887,  to  aid 
in  proof  of  loss  by  fire  in  1894;  Owens  v.  State,  67  Md.  313,  10  Atl. 
212,  admitting  registration  x>oll-book  in  connection  with  testimony  of 
one  who  kept  it;  Newell  v.  Houlton,  22  Minn.  21,  admitting  cash-book,, 
together  with  testimony  of  bookkeeper;  Levine  v.  Lancashire  Ins.  Co.,. 
66  Minn.  142,  68  N.  W.  867,  holding  books,  properly  authenticated,  ad- 
missible to  prove  loss  by  fire;  Chicago  Lumbering  Co.  v.  Hewitt,  64 
Fed.  318,  12  C.  C.  A.  129,  holding  books  founded  on  declaration  of 
absent  witness  inadmissible. 

Distinguished  in  Fox  v.  Hale  &  Norcross  etc.  Min.  Co.,  6  Cal.  Unrep^ 
999,  63  Pac.  40,  books  of  mine  not  involved  in  suit  held  inadmissible  U> 
show  results  of  ore  reduction  in  that  mine;  Chaffee  &  Co.  v.  United 
States,  18  Wall.  541,  21  L.  Ed.  912,  excluding  certificate  books  of  canal 
collectors,  where  latter  had  no  personal  knowledge  of  matters  stated; 
Bates  V.  Preble,  151  U.  S.  155,  156,  88  L.  Ed.  109,  14  Sup.  Ct.  278,  ex- 
cluding memorandum  declared  unreliable  by  witness,  and  not  properly 
authenticated;  Coosaw  Min.  Co.  v.  Carolina  Min.  Co.,  75  Fed.  866,  hold- 
ing evidence  inadmissible  where  witness  had  to  refer  to  books  not  kept 
by  himself. 

Denied  in  dissenting  opinion  in  Owens  v.  State,  67  Md.  326,  10  Atl. 
305,  majority  holding  books  admissible  in  connection  with  testimony  of 
one  who  kept  them. 
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What  provable  by  books  of  accotint.    Note,  62  L.  S.  A.  721. 

Use  of  books  of  account  as  evidence  on  issues  between  other  parties. 
Note,  63  L.  E.  A.  531. 

Memorandum  on  fly-leaf  of  ledger,  made  "by  witness,  taken  ftom  inven- 
tories present  at  time  it  was  made,  but  snbseqnently  destroyed  by  flze.  Is 
admissible  as  secondary  evidence  of  contents  of  inventories. 

Approved  in  Phillips  v.  United  Stales,  201  Fed.  266, 120  C.  C.  A.  149, 
holding  on  criminal  trial  for  making  false  entry  in  report  to  controller 
of  currency  admissibility  of  books  of  national  banks  is  determined  by 
rule  of  admission  of  entries  in  private  books  of  account;  Stephan  v. 
Metzger,  95  Mo.  App.  625,  69  S.  W.  630,  allowing  witnesses  to  refresh 
memory,  memorandum  made  from  original  account;  International  etc. 
R.  Co.  V.  Startz,  42  Tex.  Civ.  97,  94  S.  W.  213,  admitting  in  evidence 
oral  statement  and  copies  of  weights  and  prices  taken  from  entries  in 
sales-books;  Insurance  Cos.  v.  Weides,  14  Wall.  381,  20  L.  Ed.  895, 
admitting  footings  in  new  ledger,  made  at  same  time  as  above  memo- 
randum; Bass  V.  State,  136  Ind.  169,  36  N.  E.  125,  admitting  tran- 
script of  testimony  of  witness  at  first  trial,  who  died  before  second 
trial;  German  Ins.  Co.  v.  Amsbaugh,  8  Kan.  App»  198,  55  Pae.  482, 
admitting  inventory  as  secondary  evidence  where  later  inventories  were 
destroyed  by  fiire;  Cooper  v.  State,  59  Miss.  273,  allowing  witness  to 
refresh  his  memory  from  memorandum  made  at  time  crime  was  com- 
mitted; Anchor  Milling  Co.  v.  Walsh,  108  Mo.  285,  82  Am.  St.  Bep. 
605,  18  S.  W.  906,  holding  that  upon  due  proof  of  loss  of  book,  Evi- 
dence of  its  contents  was  admissible;  Maxwell  v.  Wilkinson,  113  U.  S. 
658,  28  L.  Ed.  1038,  5  Sup.  Ct.  692,  excluding  memorandxmi  made  twenty 
months  after  transaction;  Putnam  v.  United  ^States,  162  U.  S.  695,  40 
L.  Ed.  1121,  16  Sup.  Ct.  926,  excluding  testimony  reduced  to  writing, 
where  testimony  was  made  as  to  conversation  four  months  previous. 

Distinguished  in  Qurley  v.  MiacLennan,  17  App.  D.  C.  177,  excluding 
written  memorandum  of  order  for  purchase  of  stock,  made  by  broker  at 
time  .order  was  given;  Eaton  Chemical  Co.  v.  Doherty,  31  N.  D.  188, 
153  N.  W.  970,  holding  incompetent  testimony  of  witness  as  to  his 
conclusions  of  value  and  delivery  of  goods  based  upon  alleged  entries 
in  books  of  account ;  such  books  not  being  produced. 

Use  of  memoranda  by  witness  to  refresh  his  memory.    Note,  98 
Am.  Dec.  621. 

Admissibility  of  memorandum  as  evidence  of  past  recollection  of 
witness.    Note,  8  Ann.  Oas.  211. 

Conditions  in  policy  as  to  keeping,  producing,  and  preserving  books 
and  papers.    Note,  51  L.  B.  A.  702. 
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9  WaU.  682-687,  19  L.  Ed.  754,  THE  POBTfOffOUTH. 

Jettison  of  cargo,  rendered  necessary  tbrongh  fault  of  master  or  owner^ 
must  be  attrlbvted  to  tliat  fault  rather  than  to  sea  peril,  though  that  also 
may  be  present;  and  this  is  applicable  to  exceptions  in  bills  of  lading  and 
in  insurance  policies. 

Approved  in  Corsar  v:  J.  D.  Spreckels  &  Bros.  Co.,  141  Fed.  264,  72 
C.  C.  A.  378,  holding  ciargo  improperly  stowed,  thereby  rendering  ship 
unseaworthy  and  vessel  liable  for  jettison  of  part  of  cargo;  The  Mani- 
toba, 104  Fed.  156,  sustaining  libel  where  cargo  damaged  by  water  enter- 
ing through  port  negligently  left  open;  The  G.  R.  Booth,  171  U.  S.  459^ 
43  L.  Ed.  240,  19  Sup.  Ct.  12,  holding  explosion  of  detonators  in  cargo, 
and  not  the  sea  water,  proximate  cause  of  damage,  and,  therefore,  not 
within  exception  *'sea  peril";  Richelieu  etc.  Nav.  Co.  v.  Boston  Marine 
Ins.  Co.,  26  Fed.  605,  holding,  under  exception  in  policy,  underwriter 
not  liable  for  loss  caused  by  negligence  and  unseaworthiness;  The  On- 
tario, 37  Fed.  222,  225,  holding  owner  could  not  recover  general  average 
expenses  from  insurance  company  where  stranding  was  due  to  negli- 
gence; O'Connor  v.  The  Ocean  Star,  1  Holmes,  250,  Fed.  Cas.  10,419, 
holding,  however,  where  vessel  is  stranded  voluntarily  for  general 
safety,  damage  to  vessel  is  general  average  loss;  Chrystal  v.  Flint,  82 
Fed.  477,  holding  similarly  under  Harter  act,  as  to  owner,  where  vessel 
was  stranded  through  fault  of  master. 

Distinguished  in  Northwest.  Trans.  Co.  v.  Boston  etc.  Ins.  Co.,  41 
Fed.  805  (reversing  37  Fed.  222,  225),  holding  stranding  not  due  to 
negligence,  and  vessel  entitled  to  recover  t  by  way  of  general  average 
for  loss  caused  by  scuttling. 

"Perils  of  the  sea."    Note,  41  Am.  Dec.  281,  288. 

In  general,  negligence  of  insured  does  not  relieve  an  underwriter,  while 
common  carrier  may  not,  even  by  stipulation,  relieve  himself  from  con- 
sequences of  his  own  fault. 

Liniited  in  The  G.  R.  Booth,  171  U.  S.  460,  48  L.  Ed.  240,  19  Sup.  Ct. 
12,  holding  distinction  did  not  exist  where  there  was  no  negligence,  and 
holding  loss  by  explosion  not  a  sea  peril. 

Attempt  to  enter  port  under  wrong  impression  of  its  identity,  founded 
npon  careless  conjecture,  without  signaling  for  tug  and  under  too  great 
speed,  is  inexcusably  rash,  and  loss  by  stranding  diould  be  attributed  to 
fault  of  carrier. 

Approved  in  The  J.  W.  Everman,  2  Hughes,  19,  Fed.  Cas.  7591,  hold- 
ing steamer  liable  for  colliding  with  vessel  at  anchor  in  harbor  of 
Hampton  Roads;  The  Costa  Rica,  3  Sawy.  540,  Fed.  Cas.  3261,  holding 
stranding  result  of  negligence  in  unnecessarily  attempting  to  enter 
San  Francisco  Bay  in  dense  fog;  Northwest.  Trans.  Co.  v.  Boston  eto» 
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Ins.  Co.,  41  Fed.  797  (reversing  37  Fed.  222),  holding  vessel  at  fault 
in  maintaining  speed  of  nine  or  ten  miles  in  denise  fog;  Hoffman  v. 
Union  Ferry- Co.,  68  N.  Y.  394,  holding  ferry-boat  at  fault  in  not  avoid- 
ing collision  in  fog. 

Miscellaneous.    Miscited  in  In  re  Eldridge,  2  Hughes,  258,  Fed.  Cas. 
4331. 

9  WaU.  687-690,  19  L.  Ed.  812,  THE  PBOTECTOB. 

Statutes  of  limitation  did  not  run  during  the  Bebtillon  against  resident 
of  loyal  State,  so  as  to  preclude  remedy  by  appeal  against  one  residing 
in  insurrectionary  State,  and  act  of  March  2,  1867,  reviving  right  of  appeal 
In  cases  where  it  was  lost,  Is  not  repugnant  to  that  rule. 

Approved  in  Barton  v.  New  Haven,  74  Conn.  732,  52  Atl.  405,  statute 
of  limitations  suspended  upon  death  of  party  until  action  revived  by 
executors;  City  of  Hutchinson  v.  Hutchinson,  92  Kan.  523,  52  L.  E.  A. 
(N.  S.)  1165,  141  Pac.  591,  statute  of  limitations  does  not  run  against 
one  who  is  restrained  from  exercising  legal  remedy;  Levy  v.  Stewart, 
11  Wall.  254,  255,  20  L.  Ed.  89,  and  Stewart  v.  Kahn,  11  Wall.  503, 
20  L.  Ed.  178,  both  holding  right  to  sue  on  notes  and  time  of  limitation 
suspended  during  war;  United  States  v.  Wiley,  11  Wall.  513, 515, 20  L.  Ed. 
213,  214,  applying  rule  to  claim  of  government  against  citizen  of  rebel- 
lious State;  Caperton  v.  Bowyer,  14  Wall.  235,  20  L.  Ed.  884,  where  it 
was  embodied  in  instruction  to  jury  by  State  court;  Bauserman  v. 
Blunt,  147  U.  S.  654,  87  L.  Ed.  819,  13  Sup.  Ct.  469,  reviewing  authori- 
ties and  holding  statute  suspended,  under  Kansas  law,  during  defend- 
ant's absence  from  State;  Brown  v.  Hiatt,  1  Dill.  385,  387,  Fed.  Cas. 
2011,  applying  rule  where  creditor  was  resident  of  insurrectionary  State 
and  debtor  of  loyal  State;  Metropolitan  Nat.  Bank  v.  Gk>rdon,  28  Ark. 
117,  suit  on  written  obligation;  Jones  v.  Johnson,  28  Ark.  233,  suit  to 
recover  lands  held,  brought  in  due  time,  excluding  time  of  war;  Mutual 
Benefit  Life  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  467,  18  Am.  Rep.  747,  and 
Sands  v.  Life  Ins.  Co.,  50  N.  Y.  632,  637,  10  Am.  Rep.  540,  544,  holding 
insurance  policy  not  forfeited  on  account  of  nonpayment  of  premiums 
during  war;  Harrison  v.  Henderson,  7  Heisk.  346,  excluding  time  of 
war  in  action  on  note;  Ahnert  v.  Zaun,  40  Wis.  629,  holding  statute 
began  to  run  again  in  April,  1863,  as  to  action  between  residents  of 
Wisconsin  and  New  Orleans;  In  re  Eldridge,  2  Hughes,  258,  Fed.  Cas. 
4331,  holding  act  of  bankruptcy  interrupts  running  of  statute;  In  re 
Waties  &  Co.,  39  Fed.  265,  excluding  time  involved  in  bankruptcy  pro- 
ceedings in  giving  priority  to  certain  claims  under  statute;  Boody  v. 
Watson,  64  N.  H.  191,  9  Atl.  815,  holding  action  for  reversal  not  preju- 
diced by  delay  of  Supreme  Court;  Amiss  v.  McGinniS|  12  W.  Va.  397, 
arguendo. 
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Distinguished  in  Amy  v.  Watertown,  130  tJ.  S.  326,  32  L.  Ed.  956, 
9  Sup.  Ct.  539,  holding  successful  evasion  of  service  by  defendant  does 
not  suspend  statute;  MeKinzie  v.  Hill,  51  Mo.  307,  11  Am.  Rep.  453, 
holding  rule  did  not  apply  to  parties,  residents  of  Missouri,  where  courts 
were  open  during  war. 

Absence  as  suspending  statute  of  limitations;    Note,  18  Am.  Dec. 
870. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  850. 

9  WaU.  691>725,  19  L.  Ed.  687,  MEADE  v.  UmXED  STATES. 

Court  of  Claims  has  Jurisdiction  of  private  claims  against  the  govern- 
ment  founded  upon  any  law  of  Congress,  or  regulation  of  executive  depart- 
ment, or  upon  any  express  or  implied  contract  with  government;  and  so, 
of  claim  referred  to  it  by  Joint  resolution  of  Congress. 

Approved  in  Ex  parte  Atocha,  17  Wall.  444,  21  L.  Ed.  698,  where 
court  was  directed  to  make  specific  examination  of  a  claim  against 
Mexico. 

Decision  of  commissioners  appointed  by  United  States  to  try  validity 
of  Spaniidk  claims,  under  treaty  of  1819,  was  final  and  conclusive,  and 
barred  recovery  in  Court  of  Claims. 

Distinguished  in  United  States  v.  Harmon,  147  U.  S.  276,  87  L.  Ed. 
167,  13  Sup.  Ct.  331  (affirming,  43  Fed.  565),  holding  Circuit  Court  had 
jurisdiction  of  claim  disallowed  by  first  controller;  ferwin  v.  United 
States,  37  Fed.  473,  2  L.  R.  A.  281,  holding  rejection  of  claims  by  con- 
troller would  not  prevent  revision  by  proper  courts. 

9  Wall.  726-735,  19  L.  Ed.  769,  CmCAGO  v.  aSEER. 

Evidence  of  loss  resulting  from  cutting  down  hose  of  a  large  size,  con- 
tracted for  and  then  refused  by  a  city,  Is  admissible  to  prove  damage. 

Distinguished  in  Acme  Food  Co.  v.  Older,  64  W.  Va.  268,  17  L.  R,  A. 
(N.  S.)  807,  61  S.  E.  241,  action  for  price  of  goods  will  not  lie  if  title 
has  not  passed. 

Admission  of  fire  commissioner  that  he  thought  city  liable  on  contract 
to  buy  fire  hose  is  admissihle  in  connection  with  admission  of  fact  hy  him 
as  authorized  agent  of  city,  that  city  had  used  portion  of  hose. 

Approved  in  Paxton  v.  State,  59  Neb.  478,  81  N.  W.  388,  liolding 
pleadings  of  other  suits  admissible  as  admissions  or  declarations  against 
interest;  Baltimore  etc.  R.  R.  Co.  v.  Brydon,  65  Md.  235,  9  Atl.  132, 
admitting  declaration  of  President  recognizing  contract  for  coal  as 
still  open  and  existing. 
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Necessity  tbat  declaration  or  admission  of  public  officer,  to  be 
admissible  in  evidence,  be  part  of  res  gestae.  Note,  4  Ann.  Gas* 
751. 

Expert  testimony  of  what  is  and  what  Is  not  a  proper  mode  of  testing 
strength  of  fire  hose  is  competent  evidence  that  ex  parte  test  of  city  waa 
not  a  fair  one. 

Approved  in  Finn  v.  Cassidy,  165  N.  Y.  596,  59  N.  E.  314,  admitting^ 
evidence  of  expert  that  method  of  constructing  cat  improper. 

Immaterial  evidence,  not  hurtfnl,  if  admitted,  is  not  ground  for  re- 
Tusal. 

Approved  in  Howgate  v.  United  States,  3  App.  D.  C.  294,  admission 
of  transcripts  from  treasury  harmless  error  where  items  covered  by 
them  had  become  merged  in  judgment. 

Copy  of  letter  is  Inadmlssihle  where  no  notice  was  given  to  produce 
original. 

Approved  in  Main  v.  Aukam,  4  App.  D.  C.  54,  reaffirming  role. 

9  Waa  736-737,  19  L.  Ed.  813,  SITPEBVISOBB  OF  POWESHIEK  OOUNTT 
V.  UNITED  STATES  EX  BEL.  DX7BANT. 

Betnm  of  marshal  may  he  amended  to  show  that  original  writ  was 
ezhihited  at  time  of  service. 

Approved  in  Starr  v.  United  States,  8  App.  D.  C.  559,  allowing  mar- 
shal to  amend  his  return;  Rickards  v.  Ladd,  6  Sawy.  46,  Fed.  Cas. 
11,804,  holding  that  amended  return  could  not  be  questioned  collater- 
ally; In  re  M'Gonigle,  2  Ted.  769,  allowing  amendment  of  return  to 
order  of  sale. 

Miscellaneous.  Cited  in  Merchants  v.  Memphis,  9  Baxt.  83,  and 
Wells  V.  Mason,  23  W.  Va.  464,  as  example' of  use  of  writ  to  compel 
levy  of  tax  to  pay  judgment. 

9  WaU.  737-740,  19  L.  Ed.  784,  WISE  v.  ALLIS. 
Not  cited. 

9  WaU.  740-743,  19  L.  Ed.  586,  WILXINS  V.  ET.T.ETT. 

Personal  estate  of  deceased  person  is  to  he  regarded,  for  purpose  of 
succession  and  distribution,  wherever  situated,  as  having  no  other  locality 
than  that  of  his  domicile,  and  if  he  dies  intestate,  succession  is  governed 
by  law  of  this  place. 

Approved  in  Tootle  v.  Coleman,  107  Fed.  44,  67  L.  E.  A.  120,  46 
C.  C.  A.  132,  holding  debt  due  creditor  of  another  State  subject  to  gar- 
nishment where  debtor  resides;  Hopkins'  Appeal,  77  Conn.  652,  60  Atl. 


1085  WILKIlfS  V,  ELLETT.  9  Wall.  740-743 

660,  exacting  death  daties  under  Rev.  Stats.  1902,  §§  2367-2377,  on 
personalty  of  resident  decedent  wherever  situate;  Hartley  v.  Hartley, 
71  Kan.  693,  81  Pac.  505,  damages  recovered  for  death  of  Kansas  resi- 
dent by  wrongful  act  committed  in  Iowa  are  disposed  of  by  Iowa  stat- 
ute; Qreenwalt  v.  Bastian,  10  Kan.  App.  103,  61  Pac.  513,  rendering 
Judgment  on  promissory  note  in  favor  of  executor  appointed  in  Pennsyl* 
vania;  Bates  Machine  Co.  v.  Norton  Iron  Works,  113  Ky.  379,  68  S.  W. 
425,  where  debtor  is  resident,  fact  that  debt  is  about  to  be  collected 
by  creditor  and  money  removed  from  State,  not  leaving  sufficient  to 
satisfy  plaintiff's  claim  against  creditor,  is  ground  for  attachment; 
Williams  v.  Pope  Mfg.  Co.,  52  La.  Ann.  1438,  78  Am.  St.  Bep.  410,  27 
South.  860,  allowing  married  woman,  a  resident  of  Mississippi,  to  sue 
in  Louisiana  courts  though  temporarily  residing  there,  for  damages  to 
person;  Frothingham  v.  Shaw,  175  Mass.  62,  78  Am.  St.  Rep.  477,  478, 
-55  N.  E.  625,  appl3dng  rule  where  estate  consisting  of  stock  and  bonds 
deposited  in  New  York ;  Hayes  v.  Pratt,  147  U.  S.  570,  87  L.  Ed.  284, 
13  Sup.  Ct.  508,  holding  fund  should  have  been  transmitted  to  executor 
appointed  at  testator's  domicile;  Eels  v.  Holder,  2  McCrary,  624,  12 
Eed.  670,  holding  foreign  executor  entitled  to  sue  for  recovery  on  notes 
and  mortgage  in  Kansas;  Van  Bokkelen  v.  Cook,  5  Sawy.  590,  Fed- 
Cas.  16,831,  holding  administrator  in  Nevada  entitled  to  personal  prop- 
erty found  in  California;  Taylor  v.  Life  Assn.  of  America,  13  Fed.  496, 
holding  situs  of  debt  the  domicile  of  creditors,  in  this  case  an  insolvent 
corporation;  Metcalf  v.  Lowther,  56  Ala.  318,  320,  holding  legacy  prop- 
erly paid  by  foreign  guardian  to  domiciliary  guardian;  Equitable  Life 
Assn.  Co.  V.  Vogel,  76  Ala.  447,  52  Am.  Rep.  346,  holding  executrix  at 
place  of  domicile  of  deceased  entitled  to  sue  on  policy  in  that  State; 
-Gibson  v.  Dowell,  42  Ark.  166,  holding  succession  of  personal  property 
in  an  estate  ^vemed  by  laws  of  Missouri ;  Richardson  v.  Lewis,  21  Mo. 
App.  534,  holding  similarly  as  to  estate  of  one  domiciled  in  Illinois. 

Distinguished  in  Simpson  v.  Knox,  1  Posey,  576,  holding  court  of 
domicile  of  deceased  could  not  oust  jurisdiction  of  court  of  another 
State  over  fund  under  its  control. 

Administrator,  with  letters  at  place  of  domicile  of  deceased,  ^Is  invested 
with  title  to  all  the  personal  property,  but  he  cannot  recover  possession  of 
property  in  another  country  by  suit  without  taking  out  letters  from  proper 
tilbunal  in  that  comitry. 

Approved  in  Gardiner  v.  Thomdike,  183  Mass.  82,  66  N.  E.  634,  hold- 
ing valid  payment  of  legacy  to  guardian  of  legatee  appointed  by  court 
of  another  State  in  which  legatee  and  guardian  resided;  Metcalf  v. 
Lowther,  56  Ala.  319,  holding  legacy  properly  paid  to  domiciliary 
guardian  of  infant;  Succession  of  Ghiines,  46  La.  Ann.  259,  49  Am.  St. 
Rep.  329,  14  South.  604,  holding  New  York  executor  entitled  upon 
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qualifying  to  receive  residuum  of  estate  in  Louisiana;  Feustmann  v. 
Estate  of  Gott,  65  Mich.  597,  32  N.  W.  871,  holding  probate  of  will 
furnished  sufficient  evidence  of  right  of  foreign  executrix  to  prosecute 
claim  against  another  estate ;  Chicago  etc.  R.  R.  Co.  v.  Sturm,  174  U.  S. 
714,  43  L.  Ed.  1145,  19  Sup.  Ct.  799,  holding  creditor  could  maintain 
garnishment  proceedings  in  State  other  than  that  of  debtor's  domicile; 
Shegogg  v.  Perkins,  34  Ark.  133,  holding  ancillary  administrator  could 
not  allow  claim  of  creditor,  resident  of  State  of  deceased;  Bragg  v. 
Gaynor,  86  Wis.  485,  55  N.  W.  925,  holding  situs  of  debt  the  domicile 
of  debtor,  and  attachable  in  his  hands  by  resident  of  State;  Van  Bok- 
kelen  v.  Cook,  5  Sawy.  590,  Fed.  Cas.  16,831,  holding  administrator 
liable  (to  account  for  personial  property  received  from  another  State; 
Moore  v.  Jordan,  36  Kan. -275,  59  Am.  Rep.  553,  13  Pac.  339,  holding 
ancillary  administrator  not  entitled  to  sue  for  recovery  of  property 
situated  in  other  States;  Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  530, 
holding  voluntary  payment  by  foreign  debtor  to  original  administrator^ 
valid  discharge;  Putnam  v.  Pitney,  45  Minn.  247,  11  L.  B.  A.  43,  47 
N.  W.  792,  holding  foreign  executor  entitled  to  collect  dividends  on 
stock  in  another  State,  though  not  to  sue  without  letters ;  In  re  Election 
of  Cape  May  etc.  Co.,  51  N.  J.  L.  82,  16  Atl.  193,  holding  foreign 
executor  holder  of  stock  and  entitled  to  vote  at  election  of  directors; 
Pulliam  V.  Pulliam,  10  Fed.  41,  42,  Fed.  Obs.  11,463a,  holding  executor 
liable  for  not  selling  lands  situated  in  another  State  and  charged  with 
payment  of  debts. 

Payment  to  foreign  domiciliary  administrator  is  valid  as  against  admin- 
istrator  appointed  elsewhere,  there  being  no  creditors  or  distributees  of  the 
estate  of  intestate  in  State  of  debtor's  domicile. 

Approved  in  Baltimore  &  0.  R.  Co.  v.  Evans,  188  Fed.  8, 110  C.  C.  A. 
156,  holding  domiciliary  administration  is  primary  and  controlling  one,, 
and  any  other  is  treated  as  ancillary;  O'Connor  v.  Root,  130  Iowa,  562, 
107  N.  W.  611,  where  administrator  has  collected  all  assets  of  estate 
of  decedent,  who  was  resident  of  this  State,  and  all  creditors  are  resi- 
dentS;  creditor  will  be  enjoined  from  applying  for  letters  in  another 
State;  dissenting  opinion  in  Overby  v.  Gordon,  13  App.  D.  C.  422, 
majority  holding  burden  of  proving  residence  of  testator  is  on  one  who 
propounds  will;  Wyman  v.  Halstead,  109  U.  S.  656,  27  L.  Ed.  1069, 
3  Sup.  Ct.  418,  holding  payment  by  United  States  to  administrator  ap- 
pointed in  Tennessee,  domicile  of  deceased,  good;  Van  Bokkelen  y» 
Cook,  5  Sawy.  590,  Fed.  Cas.  16,831,  holding  administrator  liable  to 
account  for  property  received  by  him  from  another  State;  Citizens' 
Nat.  Bank  v.  Sharp,  53  Md.  529,  holding  payment  to  foreign  adminis- 
trator, valid  discharge,  where  made  before  domestic  administrator  waa 
appointed;  Klein  v.  French,  57  Miss.  669,  holding  compromise  by  prin- 
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cipal  administrator  with  nonresident  debtor,  valid;  Luce  v.  Manchester 
etc.  R.  R.  Co.,  63  N.  H.  590,  3  Atl.  620,  holding  transfer  of  stock  by 
corporation  under  authority  of  foreign  executor,  valid;  Schluter  v. 
Bowery  Sav.  Bank,  117  N.  Y.  129,  15  Am.  St.  Rep.  495,  5  L.  R.  A.  543, 
22  N.  E.  573,  holding  payment  of  deposit  legally  made  to  foreign  ad- 
ministrator; Shakespeare  v.  Fidelity  &  Casualty  Co.,  97  Pa.  St.  178, 
holding  similarly  as  to  payment  of  dep>osit  to  foreign  executor;  Shinn's 
Appeal,  166  Pa.  St.  129,  45  Am.  St.  Rep.  661,  30  Atl.  1029,  holding 
administrator  had  power  to  invest  funds  outside  of  limits  of  State* 
though  not  improvidently;  Mackay  v.  St.  Mary's  Church,  15  R.  I.  126, 
2  Am.  St.  Rep.  884,  23  Atl.  109,  holding  administrator  could  sell  and 
assign  note  for  collection  in  another  State;  by  analogy  in  Metcalf  v. 
Lowther,  56  Ala.  320,  holding  payment  of  legacy  by  foreign  guardian 
to  domiciliary  guardian,  a  valid  discharge;  Femeau  v.  Whitford,  39 
Mo.  App.  316,  holding  that  foreign  guardian  of  an  insane  person  could 
receive  voluntary  payments  and  debtor  be  discharged  pro  tanto;  In  re 
Ortiz,  86  Cal.  315,  21  Am.  St.  Rep.  49,  24  Pac.  1036,  charging  domi- 
ciliary executor  with  residuum  of  Spanish  assets;  Moore  v.  Jordan,  36 
Kan.  277,  59  Am.  Rep.  555,  13  Pac.  340,  holding  ancilliary  adminis- 
trator not  entitled  to  recover  assets  in  other  States  than  one  of  ap- 
pointment; Adams  v.  Batchelder,  173  Mass.  259,  53  N.  E.  824,  holding 
appointment  of  ancillary  administrator  did  not  affect  liability  of  in- 
solvent to  nonresident  creditor;  Reynolds  v.  McMuUen,  55  Mich.  575, 
54  Am.  Rep.  392,  22  N.  W.  45,  holding  public  administrator  in  Missouri 
oould  not  assign  and  sell  debt  secured  by  mortgage  in  Michigan  without 
authority,  there  being  conflicting  administration;  Cureton  v.  Mills,  13 
S.  C.  422,  36  Am.  Rep.  708,  holding  administrator  liable  to  account  for 
effects  received  from  foreign  jurisdiction;  Leach  v.  Buckner,  19  W.  Va. 
44,  holding  administrator  may  be  charged  for  making  false  and  fraudu- 
lent settlement  with  court  of  another  State;  Hooper  v.  Hooper,  29 
W.  Va.  292,  293,  1  S.  E.  292,  293,  and  Hooper  v.  Hooper,  32  W.  Va. 
528,  9  S.  E.  938,  both  holding  executors  and  sureties  liable  to  account 
for  proceeds  of  sales  of  personal  and  real  property  in  other  States; 
Jones  V.  Jones,  39  S.  C.  256,  17  S.  E.  591,  arguendo;  Wilkins  v.  Ellett, 
108  U.  S.  259,  27  L.  Ed.  719,  2  Sup.  Ct.  643,  suit  between  same  parties. 
Limited  in  Hatchett  v.  Berney,  65  Ala.  47,  holding  voluntary  payment 
to  foreign  administrator  not  a  discharge  where  local  law  was  not  com- 
plied with  by  such  administrator. 

Power  and  duty  of  administrator  or  executor  as  to  property  out- 
side of  State.    Note,  45  Am.  St.  Rep.  668. 

Distribution  of  assets  in  ju^sdiction  of  ancillary  administration. 
Note,  L.  R.  A.  1915A,  481. 
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holding  appointment  of  husband  trustee  of  trust  created  by  him  for  his 
wife  and  children,  valid;  Robinson  v.  Trofitter,  109  Mass.  480,  holding 
bill  maintainable  to  reach  separate  estate  of  wife  in  hands  of  her  hus- 
band; Holmes  v.  Winchester,  133  Mass.  141,  holding  wife  equitable 
owner  of  shares  in  possession  of  husband  who  had  become  insolvent; 
Richardson  v.  Hutchins,  68  Tex.  90,  3  S.  W.  280,  holding  husband's 
estate  liable  for  value  of  her  separate  estate  diverted  by  him;  dissent- 
ing opinion  in  Fowle  v.  Torrey,  135  Mass.  94,  majority  holding  no  trust 
impressed  upon  money  loaned  by  wife  to  firm  of  which  her  husband  was 
a  member. 

Husband  agreeing  to  invest  wife's  funds  for  her  is  created  trustee  upon 
receiving  such  property,  and  no  particular  form  of  words  is  necessary  to 
create  trust,  and  words  need  not  be  in  writing. 

Approved  in  Re  Blandin,  1  Low.  545,  Fed.  Gas.  1527,  allowing  wife  to 
prove  against  husband's  bankrupt  estate  claim  for  money  loaned  from 
her  separate  estate;  Boardman's  Appeal,  40  Conn.  198,  holding  estate 
chaigeable  with  dividends  of  wife  invested  by  her  husband. 

Federal  courts,  with  full  eqaity  permn,  have  Jvrisdictiea  efver  exeeu; 
tors  and  administrators,  where  parties  ace  dtisens  of  diflerent  States,  and 
will  enforce  same  rules  in  adjustment  of  dalms  against  them  that  local 
courts  administer  in  favor  of  their  dtisens. 

Approved  in  Security  Trust  Co.  v.  Black  River  Nat.  Bank,' 187  U.  S. 
228,  47  L.  £d.  155,  23  Sup.  Ct.  58,  denying  suit  upon  claim  not  presented 
within  time  provided  by  State  law;  Schurmeier  v.  Connecticut  etc.  Ins. 
Co.,  137  Fed.  45,  69  C.  C.  A.  22,  determining  limitation  on  contingent 
claims  against  estates  under  Minnesota  statutes;  Alice  £.  Min.  Co.  v. 
Blanden,  136  Fed.  254,  appl3dng  rule  to  establishment  of  claim  against 
administrator  of  deceased  debtor;  dissenting  opinion  in  James  v.  Gray, 
131  Fed.  415,  1  L.  S.  A.  (N.  S.)  821,  65  C.  C.  A.  385,  majority  holding 
loan  by  wife  to  husband  from  separate  estate  is  provable  against  his 
bankrupt  estate,  irrespective  of  its  enforceability  under  State  law. 

Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 
against  estate  of  decedent.    Note,  Ann.  Cas.  191SD,  464. 

Trustee  may  be  charged  with  interest,  compounded  annually,  for  omit- 
ting to  discharge  his  duty  to  cestui  que  trust. 

Approved  in  Silver  King  Coalition  Mines  Co.  v.  Silver  King  Consol. 
Min.  Co.,  204  Fed.  179,  180,  122  C.  C.  A.  402,  refusing  to  charge  trustee 
with  compound  interest;  Perrin  v.  Lepper,  72  Mich.  552,  40  N.  W.  904, 
allowing  interest  against  trustee  in  lieu  of  profits  where  accounting  was 
impossible;  State  v.  Richardson,  29  Mo.  App.  603,  charging  guardian 
with  ten  per  cent  compound  interest  during  ward's  infancy. 
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Liability  of  executors,  trustees,  etc.,  for  compound  interest.    Note, 
29  L.  E.  A.  647,  654. 

Trustee  will  not  be  allowed  compensatlan  where  lie  Is  guilty  of  gross 
abuses  concerning  i%  and  of  failure  to  execute  it. 

Approved  in  State  to  Use  v.  Richardson,  29  Mo.  App.  604,  disallowing 
commission  where  guardian  totally  failed  of  duty. 

9  Waa  768-759,  19  L.  Ed.  710,  THE  OUT. 

Uens  f o!r  repairs  and  supplies  can  be  enforced  in  admiralty  only  upon 
proof  made  by  creditor  that  they  were  necessary,  or  believed  upon  due 
inquiry  to  be  necessary,  and  were  furnished  upon  credit  of  the  ship. 

Approved  in  The  Surprise,  129  Fed.  876,  64  C.  C.  A.  309'  upholding 
lien  for  supplies  and  wharfage  furnished  ship  in  foreign  port  on  order 
of  master,  though  she  is  navigated  by  charterer,  who  is  bound  to  make 
all  disbursements ;  Cuddy  v.  Clement,  113  Fed.  462,  51  C.  C.  A.  288,  deny- 
ing lien  for  coal  supplies  in  light  of  similar  transactions;  The  Newport, 
107  Fed.  749,  sustaining  libel  for  repairs,  owners  known  to  be  insolvent ; 
The  Roanoke,  101  Fed.  300,  dismissing  libel,  repairs  not  shown  to  have 
been  made  upon  vessel's  credit;  The  Kalorama,  10  Wall.  214,  19  L.  Ed. 
944,  and  The  Custer,  10  Wall.  217, 19  L.  Ed.  945,  both  holding  owner  may 
order  supplies  on  credit  of  vessel,  and  lien  may  be  enforced  to  pay  for 
same;  The  Walkyrien,  11  Blatchf.  241,  Fed.  Cas.  17,092,  and  The  Native, 
14  Blatchf.  35,  Fed.  Cas.  10,054,  both  enforcing  lien  for  supplies  fur- 
nished in  foreign  port ;  Freights  of  The  Kate,  63  Fed.  713,  holding  valid, 
general  lien  on  freights  created  by  contract  for  money  advanced ;  Young 
V.  The  Orpheus,  119  Mass.  184,  giving  lien  for  materials  furnished  in 
construction  of  ship;  The  Eclipse,  3  Biss.  101,  Fed.  Cas.  4268,  The  Union 
Express,  1  Brown,  539,  Fed.  Cas.  14,364,  Harney  v.  The  Sydney  L. 
Wright,  5  Hughes,  485,  Fed.  Cas.  6082a,  The  George  T.  Kemp,  2  Low. 
480,  Fed.  Cas.  5341,  The  Witch  Queen,  3  Sawy.  205,  Fed.  Cas.  17,916, 
and  The  Plymouth  Rock,  9  Ben.  83,  Fed.  Cas.  11,236,  all  enforcing  liens 
arising  in  foreign  ports  for  supplies  furnished  at  request  of  owner;  The 
Westover,  76  Fed.  384,  but  holding  no  lien  created  for  supplies  furnished 
in  home  port  in  absence  of  contract;  The  Aeronaut,  36  Fed.  499,  holding 
no  lien,  intention  to  charge  ship  not  being  proved. 

Distinguished  in  The  Valencia,  165  U.  S.  270,  41  L.  Ed.  713,  17  Sup, 
Ct.  325,  holding  lien  could  not  be  acquired  on  order  of  charterer  of  ves- 
sel where  one  furnishing  them  was  put  on  inquiry;  The^ Alice  Tainter, 
14  Blatchf.  42,  Fed.  Cas.  195,  holding  no  lien  created  for  supplies  fur- 
nished in  home  port ;  The  Robertson,  8  Biss.  182,  Fed.  Cas.  11,923,  hold- 
ing surety  on  bond  given  to  release  vessel  seized  in  foreign  port,  acquired 
no  lien;  The  Mary  Morgan^  28  Fed.  199,  200,  holding,  under  facts  of  ease, 
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supplies-  were  furnished  upon  sole  credit  of  owner;  The  Allianca,  63 
Fed.  732,  holding  advances  in  home  x>ort  for  necessary  disbursements  of 
vessels  in  foreign  ports  created  no  lien  on  vessels ;  The  Advance,  72  Fed. 
798,  19  C.  C.  A.  194,  affirming  preceding  case. 

Limited  in  The  Stroma,  53  Fed.  283,  3  C.  C.  A.  530,  holding  no  lien 
arising  for  supplies  furnished  in  foreign  port  on  credit  of  known  foreign 
special  owner. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  89S. 

Right  to  maritime  lien  for  supplies.    Note,  24  £.  R.  0.  664. 

Acceptances  of  an  insolvmit  for  repairs  on  yessel  do  not  amount  to 
payment. 

Approved  in  The  Acme,  7  Blatchf.  373,  Fed.  Cas.  28,  holding  mere 
drawing  of  bUls  of  exchange  for  reimbursement  did  not  deprive  parties 
of  lien  on  vessel;  The  Eclipse,  3  Biss.  102,  Fed.  Cas.  4268,  and  The 
Norfolk,  2  Hughes,  126,  Fed.  Cas.  10,297,  both  holding  that  taking  of 
note  in  payment  did  not  waive  maritime  lien;  Southern  Bank  v.  The 
Alex.  McNeil,  22  Fed.  Cas.  821,  holding  similarly  as  to  drawing  of  drafts. 

9  WalL  769-766,  19  L.  Ed.  820,  WATKINS  Y.  UNITED  STATEa 

Transcripts  from  books  and  proceedings  of  the  treasury,  ciypieB  of 
bonds,  contracts  and  other  papers,  properly  certifled  and  under  seal,  ace 
competent  evidmce  In  such  cases. 

Approved  in  United  States  v.  Dumas,  149  U.  S.  285,  37  L.  Ed.  7S6» 
13  Sup.  Ct.  874,  holding  order  of  postmaster-general  and  certified  state- 
ment of  account,  admissible  in  action  against  postmaster. 

Effect  of  receipts  of  officers  as  evidence  against  their  sureties. 
Note,  8  Am.  St.  Sep.  750. 

Judgmmt  is  required  to  be  rendered  in  suits  by  the  controller  against 
persons  accountable  for  public  moneys,  at  return  term,  unless  defendant 
shall  make  affidavit  that  he  is  equitably  entitled  to  credits  rejected  by 
accounting  officer  of  treasury,  and  cannot  safely  go  to  trial  without  that 
evidence. 

Approved  in  United  States  v.  Pierson,  145  Fed.  817,  818,  76  C.  C.  A. 
390,  applying  rule  in  action  on  bond  of  Indian  agent;  United  States  v. 
Flanders,  112  U.  S.  93,  28.  L.  Ed.  632,  5  Sup.  Ct.  70,  allowing  collector 
credits  for  money  expended  in  advertisements. 

Pleading  over  to  declaration,  adjudged  good  on  demurrer,  without  any 
reservation,  is  waiver  of  demurrer. 

Approved  in  Moses  v.  Taylor,  6  Mackey  (D.  C),  280,  reaffirming  rule; 
Pollack  V.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  pleading  ovw  held  to 
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be  waivOT  of  error^in  ruling  on  demurrer  in  bankruptcy  ease;  Beall  v. 
Territory,  1  N.  M.  513,  and  Butterfield's  Overland  Dispatch  Co.  v. 
Wedeles,  1  N.  M.  531,  both  holding  judgment  on  demurrer  not  review- 
able where  defendant  had  pleaded  over. 

Distinguished  in  City  of  Harper  v.  Daniels,  211  Fed.  64,  129  C.  C.  A. 
242,  holding  rule  does  not  apply  where  petition  was  fatally  defective  in 
substance. 

United  States*  marahals,  like  othet  oflLcen,  are  required  to  render 
accounts  quarter  yearly,  with  necessary  vouchers,  witbin  prescribed  time, 
and  no  evidence  to  prove  claim  for  credit  is  admissible  at  trial  between 
marshal  and  United  States,  unless  claim  has  been  legally  presented  to 
accounting  officers. 

Approved  in  United  States  v.  Wade,  75  Fed.  267,  refusing  credit  in 
action  agamst  quartermaster  for  money  alleged  to  have  been  paid  for 
extra  duty  men. 

Bight  of  setoff  did  not  exist  at  common.  law»  but  is  founded  on  statute 
of  2  Ckeorge  n,  and  it  never  extended  to  suits  between  government  and 
Individuals,  unless  claim  was  presented  and  disallowed. 

Approved  in  United  States  v.  Kerr,  196  Fed.  505,  holding  counter- 
claim cannot  be  set  up  in  action  by  United  States  unless  shown  to  have 
been  presented  to  officers  and  disallowed;  United  States  v.  Hart,  2 
Ariz.  419, 19  Pac.  5,  6,  holding  in  suit  by  United  States  against  defend- 
ant and'  bondsmen,  latter  may  set  off  claims  presented  to  accounting 
officers  and  disallowed  by  them;  United  States  v.  Patterson,  91  Fed. 
855,  and  Yates  v.  United  States,  90  Fed.  59,  62,  30  C.  C.  A.  507,  both 
holding,  in  action  against  Indian  agent,  failure  to  plead  presentation 
and  disallowance  of  claim  was  improper;  Auditor-General  v.  Super- 
visors, 73  Mich.  183,  16  Am.  St.  Rep.  577,  41  N.  W.  223,  holding  setoff 
could  not  be  claimed  against  the  State,  which  involved  common-law 
issue. 

Setoff,   counterclaim,   or  recoupment   in   action   by   State.    Note, 
38  L.  B.  A.  (N.  S.)  381. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
'    followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  453. 

9  Wall.  766-779,  19  L.  Ed.  822,  BUTLEB  v.  BiAPLES. 

Ckeneral  agency  is  created  hy  power  given  to  do  acts  of  a  class;  a  special 
agency  hy  power  to  do  Individual  acts  only. 

Approved  in  Columbus  Showcase  Co.  v.  Brinson,  128  Ga.  489,  57  S.  E. 
872,  evidence  held  to  show  general  agency;  Moore  v.  Skyles,  33  Mont. 
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137,  8  L.  R.  A.  (N.  S.)  186,  82  Pac.  799,  one  to  whom  money  order  given 
by  another  to  see  if  it  was  all  right,  and  if  so,  to  cash  it,  is  special 
-agent;  Kleinhaus  v.  Jones,  68  Fed.  746,  15  C.  C.  A.  644,  holding  one 
employed  to  communicate  offers  for  a  parchase  of  a  single  property,  a 
special  agent;  Cross  v.  Atchison  etc.  R.  R.  Co.,  141  Mo.  147,  42  S.  W. 
679  (affirming  71  Mo.  App.  590),  holding  one  general  agent  of  railroad 
to  conduct  its  law  department  in  State. 

An  agent,  given  authority  to  buy  cotton  In  I>eBha  cOunty  and  vicinity, 
having  in  view  not  merely  a  single  transaction,  Is  a  general  agent. 

Approved  in  Chicago  R.  I.  &  P.  Ry.  Co.  v.  Chickasha  Nat.  Bank,  174 
Fed.  927,  98  C.  C.  A.  535,  holding  one  authorized  to  buy  for  his  prin- 
cipal in  particular  locality  from  anyone  and  at  any  price  is  general 
agent;  Jesse  French  Piano  etc.  Co.  v.  Cardwell,  114  Ga.  342,  40  S.  E. 
293,  holding  contract  created  general  agency  for  sale  of  pianos. 

Secret  Instructions  given  hy  principal  to  agent  are  not  llmitatlonB  upon 
his  authority  so  as  to  affect  transactions  with  third  party. 

Approved  in  Foster  v.  Cleveland  etc.  R.  R.  Co.,  56  Fed.  436,  holding 
undisclosed  limitation  upon  district  passenger  agent's  authority  did  not 
bind  parties  dealing  with  him. 

One  who  deals  with  special  agent  must  inquire  into  extent  of  his  author- 
ity, hut  a  general  agent  hinds  hla  principal  hy  anything  done  within  scope 
of  his  authority,  although  in  violation  of  secret  InstructionB. 

Approved  in  Lamon  v.  Speer  Hardware  Co.,  198  Fed.  468, 119  C.  C.  A. 
1,  holding  that  it  was  within  scope  of  agent  authorized  to  sell  cotton- 
gin  plant  to  agree  for  principal  to  set  it  up  and  put  it  in  running  order^ 
and  this  question  of  authority  was  for  jury;  Dysart  v.  Missouri  etc. 
T.  Ry.  Co.,  122  Fed.  231,  58  C.  C.  A.  592,  applying  rule,  trainmaster 
ordering  conductor  to  allow  passenger  to  ride  on  freight  train;  Ed- 
wards V.  Home  Ins.  Co.,  100  Mo.  App.  711,  73  S,  W.  885,  holding  in- 
surance brokers  transacting  entire  insurance  business  had  authority 
to  receive  notice  of  cancellation  of  policy  obtained  through  another 
company;  Halliwell  v.  Oriental  Cement  etc.  Co.,  170  Mo.  App.  584,  157 
S.  W.  90,  holding  person  who  hired  plaintiff  for  year  was  defendant's 
general  agency  and  principal  was  bound  by  such  hiring;  Champlin  v. 
Church,  76  N.  J.  L.  554,  19  L.  R.  A.  (N.  S.)  261,  70  Atl.  139,  holding 
where  merchant  directed  one  to  ship  com  of  certain  kind,  grade  and 
price,  fact  that  com  heated  would  not  excuse  merchant  from  payment 
of  purchase  price;  Kilborn  v.  Prudential  Ins.  Co.,  99  Minn.  182,  108 
N.  W.  864,  holding  agent  of  foreign  life  insurance  company  authorized 
to  solicit  insurance  and  collect  first  premium,  has  apparent  authority 
to  take  promissory  note  for  such  premium ;  Keith  v.  Herschberg  Optical 
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Co.,  48  Ark.  146,  2  S.  W.  779,  holding  principal  bound  by  agreement 
made  by  traveling  salesman  not  to  sell  to  any  other  merchant  in  town; 
Obeme  v.  Burke,  30  Neb.  590,  46  N.  W.  841,  but  holding  that  acts  of 
a^ent  in  guaranteeing  sales  were  not  within  apparent  scope  of  his 
authority. 

Liability  of  a  principal  for  the  unauthorized  acts  of  his  agent. 
Note,  88  Am.  St.  Bep.  785. 

Presumption  of  agent's  authority  to  act.    Note,  2  E.  R.  0.  365. 

Grant  of  permit  hy  agent  of  treasury  department  to  hny  cotton,  etc., 
gave  rise  to  presumpton  that  he  acted  rightly,  and  that  region  covered  by 
permit  was  'occupied  by  military  force  of  Ulilted  States. 

Approved  in  Nofire  v.  United  States,  164  U.  S.  660,  41  L.  Ed.  590,  17 
Sup.  Ct.  '213,  holding  issuance  of  marriage  license  carried  with  it  pre- 
sumption that  all  statutory  prerequisites  had  been  complied  with. 

9  Waa  779-784,  19  L.  Ed.  730,  OLEASON  v.  FLORIDA. 

Writ  of  error  to  State  court  la  not  matter  of  right,  and  cannot  issue 
without  allowance,  either  hy  proper  Judge  of  State  court,  or  by  Judge  of 
Federal  Supreme  Court,  after  examination  of  record. 

Approved  in  Felix  v.  Schamweber,  125  U.  S.  59,  31  L.  Ed.  689,  8 
Sup.  Ct.  762,  dismissing  writ  for  w^nt  of  jurisdiction,  although  prop- 
erly allowed  by  judge  of  State  court;  Butler  v.  Gage,  138  U.  S.  55, 
84  L.  Ed.  871,  11  Sup.  Ct.  236,  holding  writ  properly  allowed  by  pre- 
siding judge  of  State  Supreme  Court;  Northwestern  etc.  Co.  v.  Home 
Ins.  Co.,  154  U.  S.  588,  20  L.  Ed.  468,  14  Sup.  Ct.  1168,  where  record 
showed  no  allowance  and  writ  dismissed;  The  Steamer  Spark  v. -Lee 
Choi  Chum,  1  Sawy.  715,  Fed.  Cas.  13,206,  applying  rule  to  appeal  from 
Consular  Court  of  Canton  to  Federal  court  in  California;  Tazaymon  v. 
Twombley,  5  Sawy.  82,  Fed.  Cas.  13,810,  holding  similarly  as  to  appeal 
from  Consular  Court  in  Japan;  State  v.  Mitchell,  29  Fla.  315,  10  Souths 
749,  holding  county  judge  of  criminal  court  could  allow  writ  in  cases 
reviewable  by  State  Supreme  Court;  Hartford  Fire  Ins.  Co.  v.  Van 
Duzer,  9  Wall.  784,  19  L.  Ed.  827,  where  similar  case  was  dismissed 
for  want  of  allowance  of  writ. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527,  531,  584,  537. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.     Note,  66  L.  R.  A.  885,  886. 

Title  of  judge  to  office  as  subject  to  attack  in  action  brought  be- 
fore him.    Note,  20  Ann.  Cas.  460. 
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9  Waa  785-786,  19  L.  Ed.  827,  CABPENTEB  ▼.  WTUJAMB. 

Action  to  collect  name  in  conflimation  of  title  made  by  UUtedT  States 
recorderp  does  not  involve  a  Federal  question,  and  gives  no  Jnxlsdiction  to 
Supreme  Oonrt  on  error  to  State  court. 

Approved  in  Dower  v.  Richards,  151  U.  S.  669,  38  L.  Ed.  309,  14 
Sup.  Ct.  457,  holding  court  could  not  review  decision  of  State  court 
upon  question  of  fact  respecting  value  of  mining  ledge;  Eaton  v.  Cal- 
houn, 15  Fed.  158,  court  reserving  point  of  jurisdiction  in  ejectment 
suit  involving  lands  within  insurrectionary  districts. 

What  adjudications  of  State  courts  reviewable  in  Federal   Su- 
preme Court.    Note,  6?  L.  B.  A.  532,  643. 

9  WaU.  786-787,  19  L.  Ed.  786,  !PIEBOE  ▼.  OOX. 

Supreme  Court  lias  no  Jurisdiction  of  an  appeal  where  record  fails  to 
show  that  one  was  allowed. 

Approved  in  Blaffer  v.  New  Orleans  Water  Supply  Co.,  160  Fed. 
390,  87  C.  C.  A.  341,  holding  appeal  does  not  lie  from  order  of  lower 
court  denying  motion  of  person  to  intervene;  The  Steamer  Spark  v. 
lioe  Choi  Chum,  1  Sawy.  715,  Fed.  Cas.  13,206,  and  Tazaymon  v. 
Twombley,  5  Sawy.  82,  Fed.  Cas.  13,810,  holding  record  on  appeal  from 
Consular  Courts  of  China  and  Japan  to  Federal  court  of  California, 
must  show  an  allowance  of  appeal;  Qreen  v.  Lynn,  87  Fed.  840,  31 
C.  C.  A.  248,  applying  rule  to  an  apx)eal  to  Circuit  Court  of  Appeals. 

Practice  and    procedure    governing    transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  842,  844,  853. 

9  Wall.  788-804,  19  L.  Ed.  566,  PBOVIDENOE  BXTBBEB  00.  v.  GOOD^ 


Surrogate's  Oourt  of  New  York  had  Jurisdiction  to  take  probate  of  will 
and  to  issue  letters  testamentary,  where  testator  was  domiciled  and  had 
property  in  New  York. 

Approved  in  McAnulty  v.  McClay,  16  Neb.  419,  20  N.  W.  266,  holding 
court  of  State  where  deceased  was  last  domiciled  alone  must  issue  letters 
of  administration. 

One  executor  may  act  for  all  where  will  made  provision  for  snch  con- 
tingency, and  he  alone  qualified  of  those  nominated  in  will,  and  may  main- 
tain suit  without  Joining  others. 

Approved  in  Chadwick  v.  Stilphen,  105  Me.  247, 74  Atl.  52,  where  only 
one  of  two  foreign  executors  qualified  as  executor  in  Maine,  he  was  en- 
titled to  act  alone. 

Distinguished  in  ConoUy  v.  Wells,  33  Fed.  211,  holding,  where  three 
executors  had  qualified,  all  must  be  joined. 


1097    PROVIDENCE  RUBBER  CO.  v.  GOODYEAR.    9  WaU.  788-804 

Executor  may  surrender  patent  and  take  reissue,  and  a  grant  to  lilm 
autliorizea  him  to  maintain  suit  on  patent  in  all  respects  as  if  designated 
trustee  instead  of  executor. 

Approved  in  Anderson  v.  Watt,  138  U.  S.  703,  34  L.  Ed.  1081, 11  Sup. 
Ct.  451,  holding  bill  for  foreclosure  properly  brought  by  executors; 
Carew  v.  Boston  Elastic  etc.  Co.,  3  Cliff.  359,  Fed.  Cas.  2397,  reissue  of 
patent  to  executor;  Shaw  Relief  Valve  v.  New  Bedford,  19  Fed.  764, 
arguendo. 

In  equity,  proofs  and  allegations  must  correspond,  and  court  is  con- 
lined  to  issues  raised  by  pleadings,  and  so  proofs  that  patent  is  defective 
without  requisite  allegations  are  unavailing. 

Approved  in  Indiana  Mfg.  Co.  v.  J.  I.  Case  etc.  Mach.  Co.,  164  Fed. 
367,  83  C.  C.  A.  343,  dismissing  without  notice  other  partial  defenses 
not  established  by  evidence,  or  which,  if  proved,  were  not  pleaded ;  Won- 
son  V.  Peterson,  30  Fed.  Cas.  422,  holding  objection  to  sufficiency  of 
specifications  of  proportions  of  ingredients  in  paints  should  have  been 
made  in  answer;  C.  F.  Simmons  Medicine  Co.  v.  Simmons,  81  Fed.  166, 
holding  that  two  medicines  were  practically  the  same  where  there  was 
neither  proof  nor  allegation  to  contrary. 

Patent  should  be  construed  in  a  liberal  spirit  to  sustain  Just  claim 
of  inventor,  and  not  with  strictness. 

Approved  in  Safety  Car  Heatii^  etc.  Co.  v.  dould  Coupler  Co.,  229 
Fed.  436,  applying  rule  in  construing  Thompson  patent  for  electric  car- 
lighting  system;  American  Bank  Protection  Co.  v.  City  Nat.  Bank,  181 
Fed.  378,  applying  rule  in  sustaining  validity  of  Robinson  &  Green  patent 
for  improvement  in  alarm  gongs;  Fullerton  Walnut  Qrowers'  Assn.  v. 
Anderson-Bamgrover  Mfg.  Co.,  166  Fed.  450,  464,  92  C.  C.  A.  296, 
holding  Farrell  patent  for  process  for  bleaching  nuts  was  not  an- 
ticipated and  discloses  patentable  invention;  Lamb  Knit  Goods  Co. 
V.  Lamb  Glove  &  Mitten  Co.,  120  Fed. ,  269,  66  C.  C.  A.  647, 
holding  patent  limited  by  specification  to  knitted  gloves;  objection 
made  claim  too  broad;  Geltz  v.  Crozier,  32  App.  D.  C.  327,  ap- 
plying rule  in  relation  to  patent  for  boiler  flues;  Adams  v.  Joliet  Mfg. 
Co.,  1  Fed.  Cas.  126,  holding  misuse  of  word  "wheels"  should  not  avoid 
patent;  Atwood  v.  Portland  Co.,  10  Fed.  287,  holding  reissued  patent 
covered  use  of  arch  and  plate  in  carwheels;  Consolidated,  Roller  Mill^ 
Co.  V.  Coombs,  39  Fed.  31,  sustaining  patent  for  adjustment  of  rolls 
in  roller-mill ;  Pacific  Cable  R.  R.  Co.  v.  Butte  City  St.  Ry.  Co.,  66  Fed. 
764,  giving  liberal  construction  to  words  '^ permanently  attached"  in 
patent  for  cable-car  grip ;  Rocker  Spring  Co.  v.  Thomas,  68  Fed.  200,  sus- 
taining patent  for  spring  rocking-chair;  Matheson  v.  Campbell,  77  Fed. 
282,  holding  patent  for  dye  process  and  product  valid  and  infringed; 


6  Wall.  788-804  NOTES  ON  U.  S.  REPORTS.  1098 

M'Ewan  Bros.  Co.  v.  M'Ewan,  91  Fed.  790,  sustaining  patent  for  printers' 
ink;  Rose  v.  Hirsh,  94  Fed.  179,  36  C.  C.  A.  132,  resolving  doubt  as  to 
proper  measure  of  damages  against  infringer;  McBride  v.  Eangman,  72 
Fed.  911,  holding,  under  liberal  construetion,  patent  for  riding  attach- 
ment to  plows  was  not  infringed. 

Process  and  product  are  separate  and  independent  subjects  of  patents. 
Approved  in  General  Electric  Co.  v.  Laco-Philips  Co.,  233  Fed.  106, 
holding  Just  &  Hanaman  patent  for  incandescent  bodies  for  electric 
lamps  valid  and  infringed ;  Winchester  Repeating  Arms  Co.  v.  Olmstead, 
203  Fed.  495, 121  C.  C.  A.  616,  holding  where  manufacturer  of  shot-guiu  . 
parts  of  which  were  covered  by  patents,  sold  same  with  pi^ice  restric- 
tions, dealer  who  with  knowledge  sells  at  lower  price  is' chargeable  with 
infringement;  Conroy  v.  Penn  Electrical  &  Mfg.  Co.,  155  Fed.  423,  pat- 
ent for  method  of  ornamenting  glass  held  void  as  merely  being  for  func- 
tion of  machine  in  manufacturing  old  product ;  Maurer  v.  I)ickerson,  113 
Fed.  874,  51  C.  C.  A.  494,  holding  patent  for  chemical  product  known  as 
phenacetin  not  limited  to  process  described  in  specification;  In  re 
Frasch,  27  App.  D.  C.  31,  holding  process  and  apparatus  may  be  so  con- 
nected in  their  design  and  operation  as. to  constitute  unitary  invention; 
Milligan  &  Higgins  Glue  Co.  v.  Upton,  4  Cliff.  246,  Fed.  Caa.  9607,  hold- 
ing comminuted  glue  not  patentable  for  want  of  novelty;  Boyd  v.  Cherry, 
4  McCrary,  74,  50  Fed.  282,  sustaining  validity  of  patent  of  process  for 
raising  cream  from  milk ;  Tucker  v.  Burditt,  24  FedL  Cas.  266,  and  Tucker 
V.  Dana,  7  Fed.  214,  both  sustaining  separate  patents  for  bronzed  iron 
and  process  of  making  it;  M'Kay  v.  Dibert,  5  Fed.  590,  patents  for 
machine  and  process  for  uniting  soles*  and  vamps  of  shoes,  and  for  the 
product;  Matheson  v.  Campbell,  77  Fed.  283,  sustaining  patent  for  pro- 
duct from  new  dyeing  process;  Badische  v.  Kalle,  94  Fed.  171,  patent 
for  blue  coloring  matter,  a  new  product ;  Excelsior  Needle  Co.  v.  Union 
Needle  Co.,  23  Blatchf .  151,  32  Fed.  223,  holding  machine  and  product 
might  have  been  separately  patented;  Holliday  v.  Pickhardt,  24  Blatchf. 
212,  29  Fed.  860,  holding  patent  of  product  valid  without  r^ard  to  pro- 
cess ;  New  Process  Fermentation  Co.  v.  Maus,  20  Fed.  731,  holding  means 
of  manufacturing  beer  patentable,  but  not  the  result  obtained  under 
new  principle;  Simonds  Roller  Mach.  Co.  v.  Hathom  M^.  Co.,  90  Fed. 
210,  holding  later  patent  for  an  art  involved  prior  invention  of  a  machine 
for  making  metal  forgings;  dissenting  opinion  in  Sewall  v.  Jones,  91 
U.  S.  190,  23  L.  Ed.  279  (reversing  3  Cliff.  574,  Fed.  Cas.  7495),  majority 
holding  patent  for  method  in  preserving  green  com  void  for  want  of 
novelty ;  Sanitas  Nut  Food  Co.  v.  Voight,  139  Fed.  552,  71  C.  C.  A.  535, 
arguendo. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  132. 
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Patents  cannot  generally  be  annulled  in  collateral  proceedings,  but 
must  be  avoided  in  regular  course  of  pleading,  alleging  fraud  or  irregular- 
ity, etc.,  in  Court  of  Chancery. 

Approved  in  Eureka  Clothes  Wringing  Machine  Co.  v.  Bailey,  Washing 
etc.  Mach.  Co.,  11  Wall.  492,  20  L.  Ed.  211,  holding,  in  action  on  con- 
tract, reissue  of  patent  could  not  be  attacked  as  fraudulently  obtained; 
Seymour  v.  Osborne,  11  Wall.  543,  20  L.  Ed.  38,  holding,  in  action  for  in- 
fringement, reissue  of  patent  valid  as  matter  of  legal  construction ;  Phil- 
adelphia etc.  R.  R.  Co.  V.  Dubois,  12  Wall  64,  20  L.  Ed.  269,  holding 
fraud  in  obtaining  patent  could  not  be  set  up  in  bar  to  suit  for  infringe- 
ment ;  Railway  etc.  Mfg.  Co.  v.  North  Hudson  etc.  R.  R.  Co.,  23  Fed.  594, 
sustaining  patent  for  fare  register,  notwithstanding  irregularities,  since 
action  was  not  direct  proceeding. 

Distinguished  in  Babcock  v.  Slater,  212  Mass.  437,  99  N.  E.  174,  de- 
cision of  board  of  appeal  distributing  corporation  tax  among  towns  is 
conclusive  only  as  between  towns. 

Extension  of  patent  by  commissioner  of  patents  is  conclusiTe,  and  not 
subject  to  review  until  patent  is  impeacbed  in  direct  proceeding  for  tbat 
purpose. 

Approved  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S  46,  Ann.  Gas.  1913D, 
880,  56  L.  Ed.  663,  32  Sup.  Ct.  364,  license  restriction  may  be  imposed 
on  purchaser  of  mimeograph  thai  machines  sold  may  be  used  only  with 
supplies  made  by  patentee  though  they  are  unpatented;  Wayne  Mfg.  Co. 
V.  CofQeld  Motor  Washer  Co.,  229  Fed.  991,  holding  decision  of  commis- 
sioner of  patents  in  accepting  surrender  of  patent  and  granting  reissue, 
is  final  and  conclusive. in  suit  for  infringement;  Coffield  Motor  Washer 
Co.  V.  A.  D.  Howe  Co.,  172  Fed.  670,  holding  Coffield  patent  for  water 
motor  valid  and  infringed;  Eastern  Paper  Bag  Co.  v.  Continental  Paper 
Bag  Co.,  142  Fed.  611,  holding  Liddell  patent  No.  658,969,  for  paper-bag 
machine,  valid  and  infringed;  Seymour  v.  Osborne,  11  Wall.  643,  546, 
20  U  Ed.  38,  39,  Tilghman  v.  Mitchell,  9  Blatchf.  27,  Fed.  Cas.  14,042, 
and  Birdsall  v.  McDonald,  3  Fed.  Cas.  444,  all  holding  reissued  letters 
patent  could  not  be  attacked  in  an  action  for  an  infringement;  Ameri- 
can Wood-Paper  Co.  v.  Glens  Falls  Paper  Co.,  8  Blatchf.  515,  Fed.  Cas. 
321,  sustaining  validity  of  reissued  patent  in  action  for  infringement; 
Hoe  V.  Cottrell,  17  Blatchf.  549,  holding  original  patent  unassailable 
collaterally,  on  account  of  irregularities;  Gear  v.  Grosvenor,  1  Holmes, 
216,  219,  Fed.  Cas.  6291,  holding  extended  letters  patent  not  impeach- 
able for  fraud  in  suit  for  infringement;  Dorsey  Harvester  etc.  Co.  v. 
Marsh,  7  Fed.  Cas.  941,  sustaining  extended  patent  of  harvester  rake; 
Miller  etc.  Mfg.  Co.  v.  Du  Brul,  17  Fed.  Cas.  367,  reii^sued  letters  patent 
for  cigar-mold  sustained;  Parham  v.  American  Buttonhole  etc.  Co.,  18 
JB^ed.  Cas.  1098,  reissued  patent  for  shuttle-driver  of  sewing-machine 
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snstained;  Thomas  v.  Shoe  Machine  Mfg.  Co.,  23  Fed.  €as.  972,  reissued 
patent  for  improvement  in  sewing-machine;  Whitney  v.  Mowry,  29  Fed. 
Cas.  1105,  upholding  patent  of  annealed  car-wheels;  Smith  v.  Merriam, 
6  Fed.  718,  holding  reissue  of  patent  for  sewing-machine  presser-foot 
valid ;  Hartshorn  v.  Eagle  Shade  Roller  Co.,  18  Fed.  91,  holding  reissued 
patent  for  window-shade  infringed;  Hancock  Inspirator  Co.  v.  Jenks, 
21  Fed.  914,  sustaining  patent  for  boiler  injector;  In  re  Day,  27  Fed. 
680,  holding  decision  of  commissioner  of  immigration  as  to  immigrants^ 
right  to  land,  not  reviewable;  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46 
Fed.  231,  holding,  in  action  to  determine  adverse  title  under  land  patent, 
latter  could  not  be  attacked  for  fraud;  Combined  Patents  Can  Co.  v. 
Lloyd,  11  Fed.  151,  holding  patentee  estopped  by  delay  from  claiming 
correction  of  patent  by  reissue. 

Distinguished  in  Moorman  v.  Hoge,  2  Sawy.  84,  Fed.  Cas.  9783,  hold- 
ing certificate  of  commissioner  not  conclusive  of  validity  of  trademark; 
Odell  V.  Stout,  22  Fed.  162,  holding,  in  action  for  infringement,  reissued 
patent  for  improvement  in  roller-mills  invalid  for  want  of  novelty; 
United  States  v.  American  Bell  Tel.  Co.,  32  Fed.  604,  606,  607,  holding 
United  States  could  not  bring  bill  in  equity  to  set  aside  patent  on  ground 
of  fraud 

license  to  use  patent  at  one's  own  establishment  did  not  antboilse 
others  to  use  it  in  conjunction  with  himself,  or  otherwise,  at  establishment 
occupied  by  himself  and  others. 

Approved  in  Putnam  v.  HoUender,  19  Blatchf .  68,  6  Fed.  891,  holding 
use  of  stoppers  by  licensee  in  brother's  business  was  not  use  ''for  his  own 
proper  business" ;  Gibbs  v.  Hoef ner,  22  Blatchf.  38,  19  Fed.  325,  holding 
"shop-right"  for  Buffalo  not  assignable  under  contract;  Waterman  v.  Ship- 
man,  55  Fed.  986,  5  C.  C.  A.  371,  holding  right  of  licensee  to  use  and  sell 
patented  fountain-pen  could  not  vest  in  receiver;  Heaton-Peninsular 
Button-Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  292,  35  L.  R.  A- 
731,  25  C.  C.  A.  267,  holding  condition  valid  by  which  purchasers  were 
required  to  use  certain  unpatented  articles  with  patented  machine; 
Lilienthal  v.  Washburn,  4  Woods,  69,  8  Fed.  709,  holding,  if  contract 
were  admissible,  it  would  probably  be  held  personal  license,  and  not 
assignable;  Rice  v.  Boss,  46  Fed.  196,  holding  licensee  of  patent  could 
not  sue  for  infringement. 

Distinguished  in  Bauer  v.  O'Donnell,  229  U.  S.  15,  Ann.  Oas.  1915A,. 
150,  50  L.  £.  A.  (N.  S.)  1185,  57  L.  Ed.  1046,  33  Sup.  Ct.  616,  holding 
patentee  cannot,  by  notice  attached  to  patented  article  limit  right 
at  which  article  may  be  resold  at  retail  by  purchaser  from  jobbers  who 
have  paid  full  price  asked;  dissenting  opinion  in  Henry  v.  A.  B.  Dick 
Co.,  224  U.  S.  63,  Ann.  Cas.  1913D,  880,  56  L.  Ed.  669,  32  Sup.  Ct  364^ 
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majority  granting  decree  in  favor  of  complainant  for  accounting  of 
profits  and  damages  and  enjoining  defendants  from  infringing  on  letters 
patent  on  rotary  mimeograph. 

Patent  for  invention  as  a  monopoly.    Note^  20  E.  E.  0.  8. 

In  talcing  an  accoimt  for  inf ilngemeait  of  patent  master  Is  not  limited 
to  date  of  decree,  and  may  extend  it  to  time  of  hearing  before  him. 

Approved  in  Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed. 
357,  38  C.  C.  A.  612,  holding  where  petition  in  intervehtion  is  filed  by 
one  who  has  purchased  patent  since  infringement  suit  was  begun,  it 
should  be  treated  as  extending  time  of  infringement  to  date  of  its  filing ; 
Morton  Trust  Co.  v.  American  Car  etc.  Co.,  161  Fed.  547,  holding  notice 
required  under  Revised  Statutes,  section  4900,  not  essential  where  only 
purpose  of  suit  is  to  enjoin  future  infringements;  Pettibone  etc.  Co.  v. 
Pennsylvania  Steel  Co.,  134  Fed.  889,  objection  for  failure  to  prove  al- 
legation, not  denied,  that  machine  was  marked  "patented"  cannot  be 
taken  for  first  time  on  entry  of  decree;  Standard  Fireproofing  Co.  v. 
St.  Louis  Expanded  Metal  Fireproofing  Co.,  177  Mo.  572,  76  S.  W.  1011, 
holding  in  suit  for  accounting  for  royalties  due  plaintifE  for  use  of  fire- 
proof floor  construction  account  properly  extended  to  hearing  before 
referee ;  Rogers  v.  Riessner,  30  Fed.  532,  applying  rule  in  taking  account 
after  termination  of  license  to  use  patent ;  Morss  v.  Ejaapp,  35  Fed.  219, 
holding  plaintiff  could  not  bring  action  at  law  for  infringement  after 
he  had  obtained  decree  to  account;  Edison  Electric  Light  etc.  Co.  v. 
Westinghouse  etc.  Mfg.  Co.,  54  Fed.  505,  holding  relief  not  limited  to 
infringing  lamps  made  before  institution  of  suit;  Untermeyer  v.  Freund, 
58  Fed.  212,  7  C.  C.  A.  183,  holding  profits  recoverable  for  infringement 
of  design  for  watch  cases  up  to  time  of  accounting;  Hoe  v.  Scott,  87 
Fed.  221,  holding  damages  recoverable  to  time  of  master's  report. 

Distinguished  in  Creamer  v.  Bowers,  35  Fed.  209,  where  complainant 
limited  time  within  which  he  complained  infringements  were  made. 

Word  "patented"  is  required  to  be  ai&xed  to  every  patent,  but,  in 
action  for  infringement,  it  is  too  late  to  raise  this  point  for  first  time 
before  the  master. 

Approved  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric 
&  Mfg.  Co.,  173  Fed.  369,  97  C.  C.  A.  621,  holding  patentee  entitled  to 
recover  such  profits  as  resulted  from  use  of  infringing  parts  and  burden 
is  on  him  to  separate  such  profits;  Lorain  Steel  Co.  v.  New  York 
Switch  etc.  Co.,  153  Fed.  207,  though  defendant  in  infringement  case 
admits  notice  of  infringement,  burden  remains  upon  complainant  of 
proving  date  thereof;  Corbin  v.  Taussig,  137  Fed.  153,  determining  ex- 
penses to  be  offset  from  infringing  profits  where  articles  formed  part 
of  general  business;  Sessions  v.  Romadka,  145  U.  S.  50,  36  L.  Ed.  617» 
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12  Sup.  Ct.  805  (reversing  21  Fed.  133),  holding  defendant  should 
have  averred  want  of  knowledge  of  patent  in  his  answer;  Jennings  v. 
Pierce,  15  Blatchf.  43,  Fed.  Cas.  7283,. holding  objection  to  description 
of  alleged  invention  should  have  been  set  up  in  answer;  Herring  v. 
Gage,  15  Blatchf .  130,  Fed.  Cas.  6422,  holding  defense  that  devi<ie  was 
not  marked  not  available  in  argument  when  not  set  up  in  answer;  Al- 
len V.  Deacon,  10  Sawy.  211,  21  Fed.  123,  where  want  of  notice  was 
held  properly  set  up  in  answer;  Anderson  v.  Saint,  46  Fed.  766,  hold- 
ing failure  to  mark  patent  with  date  could  not  be  raised  as  defense  for 
first  time  at  hearing;  Tuttle  v.  Claflin,  76  Fed.  237,  22  C.  C.  A.  138, 
holding  it  too  late  to  raise  question  of  notice,  the  pleadings  being  silent. 
Distinguished  in  Dunlap  v.  Schofield,  152  U.  S.  249,  38  L.  Ed.  428,  14 
Sup.  Ct.  578  (reversing  42  Fed.  325,  326),  holding  patentee  could  not 
recover  penalty  under  act  of  1887  without  proof  of  notice  to  infringer; 
Coupe  V.  Royer,  155  U.  S.  584,  39  L.  Ed.  270,  15  Sup.  Ct.  207,  holding 
<!ourt  should  have  submitted  question  of  notice  to  jury ;  Lowell  Mfg.  Co. 
V.  Hogg,  70  Fed.  787,  allowing  defense,  want  of  knowledge,  although 
answer  did  not  allege  that  articles  were  not  marked. 

Infringer  of  patent  is  liable  for  all  profits  made  in  violation  of  rights 
of  patentee  by  manufacture,  use  of  sale  of  articles  patented,  and  entitled 
to  deduction  for  bad  debts,  rents  and  interest,  and  niraal  salaries  of  man- 
aging oi&cers. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc. 
Co.,  225  U.  S.  618,  56  L.  Ed.  1227,  32  Sup.  Ct.  691,  on  question  of  profits 
decree  reversed  with  power  to  hear  and  determine  motion  to  amend 
pleadings  and  recomittal  to  master;  Byerly  v.  Sun  Co.,  226  Fed.  765, 
holding  in  ascertaining  profits  value  of  raw  material  to  be  deducted 
means  its  cost  to  defendant;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  313, 
102  C.  C.  A.  497,  where  infringement  is  only  of  improved  feature  in 
machine,  recovery  must  be  limited  to  profits  derived  from  such  feature; 
Piaget  Novelty  Co.  v.  Headley,  123  Fed.  898,  allowing  infringer  to 
deduct  ofiice  and  factory  rental  and  labor  for  producing  and  selling 
article,  not  insurance  or  legal  services;  Kissinger-lson  Co.  v.  Bradford 
Belting  Co.,  123  Fed.  94,  59  C.  C.  A.  221,  holding  infringer  entitled  to 
commissions  paid  agent;  C.  A.  Bri^s  Co.  v.  National  Wafer  Co.,  215 
Mass.  110,  Ann.  Cas.  19140, 926, 102  N.  E.  92,  holding  in  suit  for  account- 
ing by  one  guilty  of  unfair  competition,  defendant  may  prove  amount 
and  have  deducted  from  profits,  general  expenses;  Burdett  v.  Estey,  19 
Blatchf.  4,  3  Fed.  569,  holding  owner  of  patent  entitled  to  profits,  the 
difference  between  cost  and  yield;  American  etc.  Co.  v.  Elizabeth,  1 
Fed.  Cas.  699,  allowing  infringer  reasonable  deduction  for  personal 
services;  Brady  v.  Atlantic  Works,  3  Fed.  Cas.  1196,  where  court  sus- 
tained rulings  of  the  master  in  computing  damages;  Putnam  v.  Sud- 
hoff,  20  Fed.  Cas.  90,  infringement  of  patent  of  bottlestopper  fasteners; 
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Freeman  v.  Freeman,  142  Mass.  103,  7  N.  E.  714,  holding  surviving 
partner  liable  to  account  for  one-half  profits  from  use  of  invention; 
Keystone  Mfg.  Co.  v.  Adams,  151  U.  S.  147,  38  L.  Ed.  105,  14  Sup.  Ct. 
298,  awarding  nominal  damages  only  where  proof  of  actual  profits  was 
wanting;  National  etc.  Paper  Co.  v.  Elsas,  86  Fed.  923,  30  C.  C.  A.  487, 
holding  damages  properly  measured  by  losses  of  complainant  caused 
by  infringement. 

Distinguished  in  Canda  Bros.  v.  Michigan  Malleable  Iron  Co.,  152 
Fed.  180,  81  C.  C.  A.  420,  infringer  is  not  entitled  to  deduct  from 
profits  made  during  certain  period  losses  subsequently  incurred  in  sepa- 
rate transaction;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  103 
Me.  340,  69  Atl.  572,  refusing  salaries  claimed  for  ''managers"  who 
were  in  fact  infringers;  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass. 
91,  23  L.  R.  A.  (N.  S.)  1160,  89  N.  E.  187,  holding  in  determining  profits 
through  wrongful  use  of  trademark  failure  of  infringers  after  notice 
to  keep  accounts  of  expenses  and  profits  bears  against  them;  Callaghan 
V.  Myers,  128  U.  S.  664,  32  L.  Ed.  561,  9  Sup.  Ct.  190,  and  Myers  v. 
Callahan,  24  Fed.  640,  holding  infringers  not  entitled  to  salaries  as 
members  of  a  firm;  Shannon  v.  Bruner,  33  Fed.  872,  holding  above  rule 
not  the  test  where  patented  device  was  used  in  laying  ordinary  concrete 
pavement  in  blocks. 

Disapproved  ip  Western  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  226 
Fed.  738,  739,  holding  infringer  is  entitled  to  deduction  from  profits 
made  by  infringement  for  use  of  its  capital  and  interest  may  be 
computed  thereon. 

Infringer  will  not  be  allowed  to  deduct  extraordinary  salaries  from 
profits,  being  dividends  of  profits  under  another  name. 

Approved  in  Bemis  Car-Box  Co.  v.  J.  G.  Brill  Co.,  200  Fed.  760,  763, 
119  C.  C.  A.  229,  holding  patentee  may  recover  from  infringer  profits 
he  would  probably  have  made  on  sales  of  infringed  device;  Elizabeth 
V.  Nicholson  Pavement  Co.,  97  U.  S.  139,  24  L.  Ed.  1006  (reversing  1 
Fed.  Cas.  699),  refusing  to  allow  deduction  of  seven  thousand  dollars 
for  salaries;  Seabury  v.  Am  Ende,  152  U.  S.  570,  38  L.  Ed.  556,  14 
Sup.  Ct.  686,  refusing  to  allow  salaries  not  shown  to  have  been  paid; 
Root  V.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  203,  26  L.  Ed.  980,  following 
rule. 

Profits  due  to  elements  not  patented,  which  enter  into  composition  of 
patented  articles,  will  not  be  allowed  in  pertain  cases,  especially  where 
4efendaat  has  confused  his  accounts,  and  his  conduct  lias  not  been  com- 
mendable. 

Approved  in  Decker  v.  Smith,  225  Fed.  780,  holding  where  infringer 
is  trustee  for  own^  and  has  confused  profits  received  so  that  there  is 
loss,  it  must  fall  on  infringer;  Yesbera  v.  Hardesty  Mfg.  Co.,  166  Fed. 
223,  92  C.  C.  A.  46,  every  doubt  should  be  resolved  against  defendant 
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who  fails  to  produce  books  as  ordered  by  court;  Creamer  v.  Bowers,  35 
Fed.  208,  holding  patentee  entitled  to  reimbursement  for  falling  off  of 
his  own  sales  to  infringer;  Jewett  v.  Dringer,  30  N.  J.  Eq.  309,  holding 
party  confusing  goods  wantonly,  liable  for  the  whole  mass  to  party 
defrauded;  Turrill  v.  Illinois  Cent.  R,  R.  Co.,  20  Fed.  914,  holding  mas- 
ter should  have  construed  statements  of  witnesses  more  strongly 
against  plaintiff. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  E.  R.  0.  770.. 

Profits  and  Interest  on  capital  stock  of  company  infringing  patent 
should  not  be  allowed,  as  they  are  not  elements  of  cost. 

Qualified  in  Seabury  v.  Am  Ende,  152  U.  S.  569,  38  L.  Ed.  656,  14 
Sup.  Ct.  685  (affirming  43  Fed.  672),  refusing  to  allow  interest  on  in- 
vestment where  plant  was  used  for  other  and  wholly  different  kinds  of 
manufacture  than  patented  article. 

Legal  meaning  of  word  '^profits."    Note,  20  Ann.  Oas.  688,  687. 

Jurisdiction  of  eqtlity  is  adequate  to  give  proper  remedy  in  action  for 
Infringement  of  patent,  whatever  phase  case  may  assume. 

Approved  in  Tilghman  v.  Proctor,  125  U.  S.  144,  81  L.  Ed.  666,  8 
Sup.  Ct.  898,  holding  owner  of  patent  upon  bill  in  equity  entitled  to 
recover  for  profits  made  by  infringer;  Carew  v.  Boston  Elastic  etc.  Co., 
3  Cliff.  369,  Fed.  Cas.  2397,  holding  equity  could  award  gains  and  profits 
from  unlawful  use  of  patent;  Barton  v.  Barbour,  104  U.  S.  134,  26 
L.  Ed.  676,  and  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  197,  26  L.  Ed. 
978,  holding  equity  did  not  have  jurisdiction  of  action  for  profits  after 
patent  expired. 

Right  to  injunctionr  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  854,  856. 

Miscellaneous.  Cited  in  Coyle  v.  Smith,  28  Okl.  219, 113  Pac.  983,  as 
to  power  of  Congress  in  admission  of  States;  Nashville  etc.  Ry.  Co.  v. 
United  States,  101  U.  S.  641,  25  L.  Ed.  1075,  and  Southwestern  etc.  Co. 
V.  Pittsburg  Coal  Co.,  42  Fed.  921,  erroneously ;  Carew  y.  Boston  Elastic 
etc.  Co.,  3  Cliff.  364,  Fed.  Cas.  2397,  as  to  subject  matter  of  patent; 
National  Mfg.  Co.  v.  Meyers,  7  Fed.  357,  as  example  of  two  defenses 
allowed,  averring  license  and  invalidity  of  patent. 

9  Wall  805-807,  19  L.  Ed.  828,  PBOVIDENOE  BT7BBER  OO.  ▼.  GOOD- 


BlU  of  review  will  not  be  granted  unless  matter  is  new,  or  sn^  as 
moving  party,  by  use  of  reasonable  diligence,  could  *not  have  known*  and 
it  rests  in  discretion  of  court  to  grant  it. 
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Approved  in  Omaha  Electric  light  &  Power  Co.  v. -Omaha,  216  Fed. 
853, 133  C.  C.  A.  62,  bill  of  review  is  not  applicable  to  court  of  appeal; 
Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale  Co.,  199  Fed.  906, 
118  C.  C.  A.  236,  defendant  in  infringement  after  decree  for  complain- 
ant had  been  affirmed  held  not  entitled  to  reopen  case  to  prove  fact 
jshown  by  file-wrapper;  Hopkins  v.  Hebard,  194  Fed.  309,  114  C.  C.  A. 
261,  bill  of  review  on  ground  of  newly  discovered  evidence  is  not  matter 
of  right;  Acord  v.  Western  Pocahontas  Corp.,  166  Fed.  995,  996,  apply- 
ing rule  in  action  to  enjoin  trespass  and  remove  cloud  on  title  to  land; 
Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed.  92,  59  G.  C.  A.  221, 
holding  in  absence  of  special  circumstances,  discovery  of  other  patents 
after  appeal,  bearing  on  anticipation,  sufficient  for  bill  of  review ;  Noble 
V.  Crane,  40  App.  D.  C.  73,  applying  rule  in  action  for  discovery;  Far- 
row y.  Eclipse  Bicycle  Co.,  18  App.  D.  C.  112,  applying  rule  in  appli- 
cation to  file  amended  answer  and  take  additional  testimony;  Ricker 
V.  Powell,  100  U.  S.  107,  26  L.  Ed.  528,  holding  bill  of  review  fyroperly 
denied  where  moving  party  made  no  offer  to  perform  any  part  of  de- 
cree ;  Kimberly  v.  Arms,  40  Fed.  654,  denying  motion  where  appeal  had 
been  allowed  to  Federal  Supreme  Court;  In  re  Gamewell  Fire- Alarm 
Tel.  Co.,  73  Fed.  911,  912,  20  C.  C.  A.  Ill,  Circuit  Court  of  Appeals, 
granting  petitioner  leave  to  file  supplemental  bill  in  nature  of  bill  of 
review  in  lower  court  to  present  newly  discovered  evidence;  East  Ten- 
nessee etc.  R.  R.  Co.  V.  Whitlock,  75  Ga.  82,  denying  new  trial  where 
parties  failed  to  file  motion  in  time ;  Traphagen  v.  Voorhees,  45  N.  J.  Eq. 
49,  16  Atl.  202,  denying  application  where  petitioner  did  not  show 
that  newly  discovered  evidence  could  not  have  been  produced  at  final 
hearing;  Crews  v.  Richards,  14  Or.  445,  13  Pac.  69,  holding  similarly 
in  suit  to  set  aside  decree  under  code  practice ;  Bradley  v.  Bradley,  83 
Va.  80,  1  S.  E.  480,  refusing  to  disturb  decree  settling  administrator's 
account;  Harman  v.  M'Mullin,  86  Va.  191,  7  S.  E.  351,  denying  appli- 
cation where  new  evidence  was  immaterial,  and  un8upxx>rted  by_ 
affidavit. 

Distinguished  in  Hendryx  v.  Perkins,  114  Fed.  809,  62  C.  C.  A.  436, 
sustaining  appeal  from  bill  to  vacate  decree  for  fraud,  said  bill  ad- 
dressed court's  judicial  and  not  absolute  discretion. 

Bills  of  review  for  newly  discovered  matter.    Note,  20  Am.  Dec. 
169. 

Bills  of  review  in  Federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Cas.  194. 

Bill  of  review  for  newly  discovered  evidence.    Note,  SO  L.  R.  A. 
(N.  S.)  1032, 1040. 
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9  Wail.  807-811,  19  L.  Ed.  587,  PBOVIDENCE  BX7BBEB  OO.  ▼.  OOOD- 


Oro88-blll  1b  bronglit  to  obtain  a  discovery  in  aid  of  defense  to  original 
suit,  or  to  obtain  complete  relief  to  all  the  parties  as  to  matters  charged 
in  the  blU. 

Approved  in  Blythe  v.  Hinckley,  84  Fed.  235,  holding:  final  decree 
may  be  entered  on  a  cross-bill. 

Oross-blll  Is  auxiliary  to  original  suit  and  must  have  more  than  mere 
connection  with  same  general  subject,  so  prior  judgment  of  attachment 
in  suit  on  contract  cannot  be  set  up  In  cross-bUl  in  suit  for  Infringement. 

Approved  in  Patton  v.  Marshall,  173  Fed.  355,  26  L.  B.  A.  127,  97 
C.  C.  A.  610,  holding  if  cross-bill  assumes  character  of  original  bill  it 
will  be  dismissed;  Sprague  v.  Provident  Savings  etc.  Co.,  163  Fed.  456> 
90  C.  C.  A.  71,  holding  that  filing  of  replication  to  cross-bill  and  pro- 
ceeding to  trial  without  exception  precludes  complainant  from  moving 
for  decree  because  of  insufficiency  of  cross-bill;  Rickey  Land  etc.  Co. 
V.  Wood,  152  Fed.'^23,  81  C.  C.  A.  207,  in  suit  to  quiet  title  to  alleged 
prior  appropriation  of  water  for  irrigation  in  Nevada  against  an  appro- 
priator  on  sanie  stream  in  California,  cross-bill  by  appropriators  from 
same  stream  in  Nevada  denying  complainants'  priority  but  claiming 
prior  appropriation,  is  not  objectionable;  Gilmore  v.  Bort,  134  Fed. 
661,  662,  in  suit  for  cancellation  of  bond  to  indemnify  corporation  and 
its  treasurer  for  deposit  of  funds  in  bank,  on  ground  of  fraud  in  pro- 
curement, cross-bill  by  treasurer  setting  up  defense  against  corpora- 
tion does  not  entitle  him  to  object  to  dismissal;  Donohoe  v.  Mariposa 
Land  Co.,  5  Sawy.  172,  Fed.  Cas.  3989,  holding  cross-bill  filed  by  foreign 
defendant  could  not  affect  question  of  jurisdiction;  Weaver  v.  Alter,  3 
Woods,  154^  Fed.  Cas.  17,308,  holding  separate  controversy  between 
two  codef endants  not  proper  subject  for  cross-bill ;  Barnard  v.  Hartford 
etc.  R.  R.  Co.,  2  Fed.  Cas.  836,  holding  cross-bill  properly  brought  by 
plaintiff's  assignee  of  equity  of  redemption;  Southwestern  Trans.  Co. 
V.  Pittsburg  Coal  Co.,  42  Fed.  921,  holding  in  libel  for  salvage  there 
could  not  be  counterclaim  for  wrong  which  created  necessity  for  sal- 
vage; Stonemetz  Printers'  Machinery  Co.  v.  Brown  Folding  Mach.  Co., 
46  Fed.  852,  holding  defendant,  in  action  for  infringement,  could  not 
file  cross-bill  alleging  infringement  by  plaintiff;  Industrial  etc.  Guar- 
anty Co.  V.  Electrical  Supply  Co.,  58  Fed.  742,  7  C.  C.  A.  471,  dismiss- 
ing cross-bill  setting  up  new  controversy  in  suit  to  foreclose  lien  on 
railroad  property ;  Stuart  v.  Hayden,  72  Fed.  410,  18  C.  C.  A.  618,  hold- 
ing, in  action  for  assessment  of  stock,  parties  could  not  file  cross-bill 
seeking  rescission  of  contract;  Goff  v.  Kelly,  74  Fed.  330,  dismissing 
cross-bills  in  nature  of  creditor's  bill  on  demands  not  reduced  to  judg- 
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ment;  Ledwith  ▼.  Jacksonville,  32  Fla.  14^  13  South.  458,  holding  ques- 
tion of  validity  of  ordinance  improperly  presented  by  cross-bill; 
Douthitt  V.  Smith,  69  Ind.  465,  holding,  in  suit  for  partition,  probate 
matters  could  not  be  raised  by  cross-complaint  under  code  .practice; 
Krueger  v.  Ferry,  41  N.  J.  Eq.  436,  5  Atl.  455,  dismissing  cross-bill  in 
foreclosure  suit  raising  questions  foreign  to  issue. 

Original  salt  cannot  be  maintained  on  judgment  of  attachment  only, 
and  without  personal  service,  and  bill  not  being  auxiliary,  substituted  ser- 
vice is  not  sufficient. 

Approved  in  Lutz  v.  Roberts- Cotton  Oil  Co.,  3  Blyce  (Del,),  232,  82 
Atl.  603,  holding  attachment  of  nonresident  defendant's  property  with- 
out personal  service  on  him,  is  insufBcient  as  foundation  for  personal 
judgment;  Fidelity  Trust  etc.  Vault  Co.  v.  Mobile  St.  Ry.  Co.,  53  Fed. 
851,  852,  holding  substituted  service  insufficient  where  cross-bill  in  ac- 
tion to  foreclose  deed  of  trust  set  up  independent  facts;  Shainwald  v. 
Davids,  69  Fed.  702,  holding  substituted  service  on  new  party,  brought 
in  by  amended  bill,  insufficient;  Baldwin  v.  Woodbridge  &  Turner  En- 
gineering Co.,  59  N.  J.  L.  319,  36  Atl.  684,  holding  judgment  in  suit  in 
attachment  not  a  bar  to  claims  of  setoff  by  defendant  in  that  action; 
Johnson  Railroad  Signal  Co.  v.  Union  Switch  etc.  Co.^43  Fed.  332,  hold- 
ing service  of  cross-bill  upon  solicitor  of  nonresident  plaintiff  sufficient ; 
Schenck  v.  Griffin,  38  N.  J.  L.  465,  holding  judgment  in  attachment  suit 
not  conclusive. 

Miscellaneous.    Miscited  in  Tuttle  v.  Claflin,  76  Fed.  237. 

9  Wall.  811,  19  L.  Ed.  786,  BOUBNE  ▼.  OOODYEAB.  ' 

Not  cited. 

9  WaU.  812-816,  19  L.  Ed.  829,  BISCHOFF  v.  WETBXBED. 

Judgment  against  defendant,  in  English  Court  of  Common  Pleas,  with 
no  notice  to  him  save  by- service  In  this  country,  is  wholly  without  juris- 
diction of  person,  and  has  no  validity  here. 

Approved  in  Haddock  v.  Haddock,  201  U.  S.  568,  50  L.  Ed.  869,  26 
Sup.  Ct.  525,  mere  domicile  in  State  of  one  spouse  does  not  give  State 
courts  jurisdiction  to  render  divorce  against  nonresident  nonappearing 
defendant  served  by  publication;  Murray  v.  Strong,  2  Alaska,  519, 
judgment  in  Yukon  Territory  against  resident  of  Alaska  on  personal 
notice  served  in  Alaska  is  void;  Hart  v.  Sansom,  110  U.  S.  156,  28 
L.  Ed.  103,  3  Sup.  Ct.  589,  decree  quieting  title  against  citizen  of  an- 
other State,  service  by  publication  held  void;  Citizens'  Bank  v.  Brooks, 
23  Blatchf .  139,  23  Fed.  23,  taking  deposition  of  defendant  out  of  juris- 
diction did  not  make  personal  judgment  binding;  Graham  v.  Spencer, 
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14  Fed.  605,  service  of  summons  out  of  jizrisdioiion  msuffioient;  Btuinell 
V.  Bunnell,  25  Fed.  216,  judgment  f or  cdimony,  based  on  publication,  is 
void ;  McEwan  v.  Zimmer,  38  Mich.  776,  31  Am.  Rep.  840,  holding  Cana- 
dian judgment,  on  service  in  Michigan,  of  no  validity;  De  Meli  v.  De 
Meli,  120  N.  Y.  495, 17  Am.  St.  Rep.  659,  24  N.  E.  999,  rejecting  foreign 
decree  of  divorce,  rendered  without  personal  service,  within  jurisdic- 
tion; Scott  V.  Noble,  72  Pa.  St.  120,  13  Am.  St.  Rep.  665,  accepting  ser- 
vice of  summons  without  the  State  did  not  give  jurisdiction;  Smith  ▼. 
Grady,  68  Wis.  218,  31  N.  W.  478,  holding  judgment  against  citizen, 
served  without  the  jurisdiction,  invalid;  dissenting  opinion  in  Cofrode 
V.  Circuit  Judge,  79  Mich.  346,  7  L.  R.  A.  515,  44  N.  W.  627,  majority 
holding  voluntary  appearance  by  attorney  gave  jurisdiction  of  person 
of  foreign  defendant. 

Distinguished  in  Raher  v.  Raher,  150  Iowa,  525,  Ann.  Oas.  1912I>,  6S0, 
35  L.  R.  A.  (N.  S.)  292,  129  N.  W.  499,  discussing  character  of  service 
necessary  to  give  jurisdiction  to  appoint  guardian  of  prox)erty;  Hilton 
V.  Guyot,  159  U.  S.  184,  40  L.  Ed.  115,  16  Sup.  Ct.  151,  holding  foreign 
judgment,  given  with  full  jurisdiction,  prima  facie  valid;  Ouseley  v. 
Lehigh  Valley  Trust  etc.  Co.,  84  Fed.  603,  giving  Canadian  judgment 
effect,  where  court  had  full  jurisdiction;  Fisher  v.  Fielding,  67  Conn. 
109,  52  Am.  St.  Rep.  276,  32  L.  R.  A.  240,  34  Atl.  716,  holding  personal 
judgment  in  English  court  conclusive  against  x>arty  who  was  served 
within  jurisdiction. 

Jurisdiction  over  foreigners  and  their  property.    Note,  76  Am.  Dec. 
670. 

Conclusiveness  of  sister  State  judgments.    Note,  26  Am.  Rep.  29. 

Foreign  judgments — ^Necessity  that  jurisdiction  appear.    Note,  82 
Am.  Dec.  412. 

Foreign  judgments  against  an  executor  or  administrator.    Note, 
27  L.  R.  A.  102. 

Conclusiveness  and  enforceability  of  judgment  of  foreign  court 
having  jurisdiction.    Note,  5  £.  R.  0.  745. 

In  actions  at  law,  on  question  of  priority,  where  patent  is  sought  to 
be  invalidated  by  prior  patent,  practice  of  Circuit  Courts  is  to  take  neces- 
sary expert  testimony  and  submit  evidence  to  Jury  under  general  imrtmc- 
tions. 

Approved  in  Heide  v.  Panoulias,  188  Fed.  916,  110  C.  C.  A.  666,  hold- 
ing in  action  for  damages  for  infringement  where  evidence  is  conflicting 
on  question  of  invention  it  is  for  jury;  Fenton  Metallic  Mfg.  Co.  v. 
Of&ce  Specialty  Mfg.  Co.,  12  App.  D.  C.  215,  where  experts  are  called  to 
testify  as  to  anticipatory  inventions,  they  should  be  required  to  point 
out  the  several  resemblances  and  differences ;  Hawkes  v.  Remington,  111 
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Mass.  175;  where,  identity  not  appearing  on  face  of  patents,  above  prac- 
tice was  proper;  Seymour  v.  Osborne,  11  Wall.  546,  20  L.  Ed.  39,  holding^ 
claimant,  under  reissue,  need  not  introduce  original  letters;  National 
Cash  Beg.  Co.  v.  Leland,  94  Fed.  506,  37  C.  C.  A.  372,  holding  proper 
case  for  expert  testimony;  Brush  Electric  Co.  v.  Julien  Electric  Co.,  41 
Fed.  694,  arguendo. 

Case  as  to  Identity  of  inventions  described  in  patents  produced  iit 
action  at  law,  might  be  so  clear  that  verdict  would  be  set  aside  as  against 
weight  of  evidence. 

Approved  in  Transit  Development  Co.  v.  Cheatham  Electric  Switching 
Device  Co.,  194  Fed.  965,  114  C.  C.  A.  599,  holding  in  action  at  law  for 
infringement,  upon  conflicting  proof,  question  as  to  whether  patented 
invention  is  of  primary  character  and  patent  a  pioneer  patent,  is  for 
jury;  Maxwell  v.  Gfoodwin,  93  Fed.  666,  setting  aside  verdict  in  action 
for  piracy  of  dramatic  composition. 

Question  of  identity  or  diversity  of  inventions  described  in  patents 
produced  in  action  at  law,  is  always  one  of  fact  for  jury;  accordingly,  court 
properly  refused  to  pronounce  upon  such  questions  as  matter  of  law. 

Approved  in  Tucker  v.  Spalding,  13  Wall.  456,  20  L.  Ed.  517,  holding 
refusal  to  admit  alleged  prior  patent  was  error;  Coupe  v.  Royer,  155 
U.  S.  578,  39  L.  Ed.  268,  15  Sup.  Ct.  205,  reversing,  where  instructions 
amounted  to  a  direction  to  render  verdict  for  plaintiff;  dissenting 
opinion  in  Market  St.  Ry.  Co.  v.  Rowley,  155  U.  S.  630,  39  L.  Ed.  289, 
15  Sup.  Ct.  228,  majority  holding  that  jury  should  have  been  instructed 
that  inventions  were  n^t  novel ;  Earth  Closet  Co.  v.  Fenner,  8  Fed.  Cas. 
263,  arguendo. 

Distinguished  in  Heald  v!  Rice,  104  U.  S.  749,  26  L.  Ed.  914,  hold- 
ing question  of  identity  of  invention  in  original  and  reissued  patent, 
expert  testimony  being  unnecessary,  was  for  court. 

Where  two  documents  profess  to  describe  an  external  thing,  the  identity 
of  signification  between  the  two  documents,  containing  same  description^ 
belongs  to  province  of  evidence,  not  of  construction. 

Approved  in  Macdonald  v.  Morrill,  154  Mass.  272,  28  N.  E.  260,  hold- 
ing jury  might  infer  that  deed  meant  river  de  jure,  not  do  facto. 
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